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We are a nation in need of  vitality and renewal. While we stepped slowly, the world 
ran ahead, so that we have been left behind, after once being at the front. How, then, 
can we manage in the modern era?

No type of  reform or progress may be adopted otherwise than in an atmosphere of  
social reconciliation. Reform and progress alone cannot bring such social reconciliation.

�Abd al-Razz�q al-Sanh�r�
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In my dream I saw the sun rising in the west with a shining light. I � xed my gaze 
on it for some time, and then turned my head to the east, and it seemed as though I 
were drawing a greater and yet brighter sun from the expanses of  the east. I felt as 
though I were drawing that sun with my own hands.

There are two things I would like to establish before I die. First, to open the gate of  
Ijtih�d in the Shar��a, for it will return to be a living source of  legislation in the East; 
and second, to hold the hand of  the Egyptian fall��, to relieve him of  his agony.

�Abd al-Razz�q al-Sanh�r�, Diary, 1921, 1933 respectively1 

1 N�dya al-Sanh�r�, Tawf�q  al-Sh�w� (eds.), �Abd al-Razz�q al-Sanh�r�, min �il�l 
�Awr�qihi al-Shakh�iyya (Cairo: al-Zahr�� lil-�All�m al-�Arab�, 1988, Hereinafter: Diary): 
Lyon, 24 October 1921, pp. 52–53; 21 January 1933, p. 190.
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INTRODUCTION

LAW, HISTORY AND SOCIETY

Law is nothing other than the offspring of  life. It is subject to life, in� uenced by life 
and protects life.

Sanh�r�, 19361 

1. The Need for Interdisciplinary Study

Much has been written about the development of  constitutional and 
criminal law in twentieth-century Monarchist Egypt and about the reforms 
in the court system introduced during this period.2 The  discipline of  

1 Abd al-Razz�q al-Sanh�r�, “Wuj�b Tanq�	 al-Q�n�n al-Madan� al-Mi
r� wa 
�Aala �Ay As�s Yak�n Hadha al-Tanqi	”, in Majallat al-Q�n�n wa-al-�Iqti��d 6(1936) 
(Hereinafter: Wuj�b), pp. 93–94. 

2 La�ifa Mu	ammad S�lim, Al-Ni��m al-Qa ��i al-Mi�r� al-�adith, 1914–1952 
(Cairo: Markaz al-Dir�s�t al-Siy�siyya wa al-�Istr�tijiyya bil-�Ahr�m, 1986); Shaf�q 
Shi	ata, Ta�r�kh �arakat al-Tajd�d f� al-Nu�um al-Q�n�niyya f� Mi� r  (Cairo: D�r �I	y�� al-
Kutub al-�Arabiyy, 1961); Mu	ammad S�m� M�zin, “Al-Ma	�kim al-�Ahliyya Ba‘da 
�Insh��iha” in Al-Kit�b al-Dhahab� lil-Ma��kim al-�Ahliyya, 1883–1933 (Cairo: Al-Ma�b�a 
al-�Am�riyya, Bul�q, 1938) (Hereinafter: Al-Kit�b al-Dhahab�), Volume 1, p. 151; 
Mu	ammad Lab�b �A�iyya, “Ta�aww�r Q�n�n al-�Uq�b�t f� Mi
r min �Ahd �Insh�� 
al-Ma	�kim al-�Ahliyya” in Al-Kit�b al-Dhahab�, Volume 2, p. 5; J. N. D. Anderson, 
“Law reform in Egypt: 1850–1950”, in P. M. Holt, Political and Social Change in Modern 
Egypt (London: Oxford University Press, 1968), p. 209; G. Badr, “The New Egyptian 
Civil Code and the Uni� cation of  the Laws of  Arab Countries”, Tulane Law Review 
30(1955–56), pp. 299–304; K. Bälz, “Shar��a and Qanun in Egyptian Law: A Sys-
tems Theory Approach to Legal Pluralism”, in E. Cotran, C. Mallat eds., Yearbook of  
Islamic and Middle Eastern Law 2(1995), p. 37; G. Bechor, “To hold the Hand of  the 
Weak: The Emergence of  Contractual Justice in the Egyptian Civil Law”, Islamic Law 
and Society 8(2001), p. 179; J. Y. Brinton, The Mixed Courts of  Egypt (New Haven: 
Yale University Press, 1968); N. Brown, “Brigands and State Building: The Inven-
tion of  Banditry in Modern Egypt”, Comparative Studies in Society and History 32(1990), 
p. 258; N. Brown, “Law and Imperialism: Egypt in Comparative Perspective”, Law 
and Society Review 29(1995), p. 103; N. Brown, The Rule of  Law in the Arab World: Courts 
in Egypt and the Gulf (Cambridge: Cambridge University Press, 1998); B. Cannon, 
Politics of  Law and the Courts in Nineteenth-Century Egypt (Salt Lake City: University of  
Utah Press, 1988); C. Chehata, “Les Survivances Musulmanes dans la Codi� ca-
tion du Droit Civil Égyptien,” Revue Internationale de Droit Comparé 17 (1965), p. 839; 
C. A. Eccel, Egypt, Islam and Social Change: Al-Azhar in Con� ict and Accommodation (Berlin: 
K. Schwarz, 1984); I. Gershoni, J. Jankowski, Egypt, Islam, and the Arabs: The Search 
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2 introduction

political history, which dominated the study of  Egypt for years, natu-
rally emphasized constitutional and criminal law, which it generally 
perceived as a tool for domination by colonialism or of  one social class 
by another. The developments in the Egyptian court system were also 
usually perceived as part of  the broader political context of  the rela-
tions between Egypt and the British occupiers, other foreign powers 
or foreigners resident in Egypt. This research perspective overlooked 
civil law in Egypt, which was perceived as relating not to the collective 
political, national and social developments in the country, but rather to 
personal and a-historical relations between individuals.

This book argues that legal and social research has hitherto failed to 
reveal one of  the most comprehensive reforms of  modern Egyptian and 
Arab law—the New Egyptian Civil Code (al-Q�n�n al-Madan� ) of  1949, 
with its 1149 articles (hereinafter referred to as the New Code). This work 
embodied a codi� cation of  all spheres of  the civil life of  Egyptians—
property, contracts and damages, but excluding the laws of  personal 
status. Accordingly, this book will attempt to grant the New Code its 
proper place in historical, social and legal discourse, and to anchor it in 
the context of  the social, economic and legal transformations evidenced 
in Egypt during the 1930s and 1940s, drawing on this background to 
learn more about the Code, and vice versa. Accordingly, this book per-
ceives the Code not as a closed law book isolated from its environment, 
as it has hitherto generally been presented by Western research, but 
rather as part of  the social discourse and historical context of  its period.

This study will attempt to show that the New Code, as the product of  
the sometimes Utopian philosophy of  �Abd al-Razz�q al-Sanh�r�, was 
consciously formulated on the foundation of  a � rm and comprehensive 

for Egyptian Nationhood, 1900–1930 (Oxford: Oxford University Press, 1986); I. Gershoni, 
J. Jankowski, Rede� ning the Egyptian Nation, 1930–1945 (Cambridge: Cambridge Univer-
sity Press, 1995); E. Hill, Al-Sanhuri and Islamic Law, Cairo Papers in Social Science, 
Vol. 10 Monograph 1 (Cairo: The American University in Cairo Press, 1987); E. Hill, 
Mahkama! Studies in the Egyptian Legal System, Courts & Crimes, Law & Society (London: 
Ithaca Press, 1979); E. Hill, “Majlis al-Dawla, The administrative Courts of  Egypt and 
Administrative Law”, in C. Mallat (ed.) Islam and Public Law: Classical and Contemporary 
Studies (London: Graham & Trotman, 1993), p. 207; M. Hoyle, Mixed Courts of  Egypt 
(London: Graham & Trotman, 1991); N. Saleh, “Civil Codes of  Arab Countries: the 
Sanhuri Codes”, Arab Law Quarterly 8(2) (1993), p. 161; G. Sfeir, Modernization of  the 
Law in Arab States (San Francisco, London, Bethesda: Austin and Win� eld Publishers, 
1998); R. Shaham, Family and the Courts in Modern Egypt, a Study Based on Decisions by the 
Shar��a Courts, 1900–1955 (Leiden: Brill, 1997); F. J. Ziadeh, Lawyers, the Rule of  Law and 
Liberalism in Modern Egypt (Stanford, Calif.: Hoover Institution, 1968). 
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 law, history and society 3

social perception relating to the unique environment and absorptive 
capacity of  Egyptian society, and with the goal of  engendering a change 
in the values embodied in the social structure of  the Egyptian collective: 
introducing a new dimension of  value-based morality in Egyptian law 
and social structure; encouraging at one and the same time both the 
weak and the strong; and promoting legal and social mobility in the 
apparently stagnant environment of  polarized Egyptian society. This 
is a Code that sought to narrow social gaps, while at the same time 
motivating the economy through legislation; a civil code that dreams 
of  a new and better Egyptian society.

Can we learn from this Code, with its varied forms of  interpretation, 
and from Egyptian law in general, about the Egyptian society, politics 
and history of  the period? R. Dworkin would answer this question in 
the af� rmative. In his article “Law as Interpretation” he wrote:

. . . Legal practice is an exercise in interpretation not only when lawyers 
interpret particular documents or statutes, but generally. Law so conceived 
is deeply, thoroughly political. Lawyers and judges cannot avoid politics 
in the broad sense of  political theory. But law is not a matter of  personal 
or partisan politics, and a critique of  law that does not understand this 
difference will provide poor understanding and even poorer guidance. I 
propose that we can improve our understanding of  law by comparing legal 
interpretation with interpretation in other � elds of  knowledge, particularly 
literature. I also expect that law, when better understood, will provide a 
better grasp of  what interpretation is in general . . .

Law is a political enterprise, whose general point, if  it has one, lies in 
coordinating social and individual effort, or resolving social and individual 
disputes, or securing justice between citizens and between them and their 
government, or some combination of  these . . . so an interpretation of  any 
body or division of  law, like the law of  accidents, must show the value of  
that body of  law in political terms by demonstrating the best principle 
or policy it can be taken to serve.3

I should note that several methodological interdisciplinary consider-
ations guided me in writing this book, along the juncture between law, 
society and history.

The � rst and most immediate context is the need to integrate law and 
society. In recent years research of  Arab and Islamic law from a social 
perspective has blossomed. According to this approach,  technical legal 
research con� ned to the letter of  the law is inadequate for understanding 

3 R. Dworkin, “Law as Interpretation”, Texas Law Review 60(1982), pp. 527–530.
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4 introduction

the essence of  law. Rather, the canvas must be broadened to include the 
political arena, power struggles between different social groups, cultural 
trends and long-term historical and economic processes. Cotterell offered 
the following comments on the sociological perception of  law, by way 
of  an introduction; we shall elaborate on this aspect below:

The numerous approaches to legal analysis which can be categorized 
as sociological in the broadest sense are uni� ed only by their deliberate 
self-distancing from the professional viewpoint of  the lawyer. It is implicit 
in the aim of  empirical legal theory that law is always viewed “from the 
outside,” from the perspective of  an observer of  legal institutions, doctrine 
and behavior, rather than that of  a participant, although participants’ 
perception may be taken into account as data for the observer. Indeed 
from a phenomenological standpoint the interpretation of  participants’ 
perception may be of  primary importance. Yet that interpretation 
becomes possible only through a scienti� c distancing as determined and 
thoroughgoing as the empathy which the observer (or, better, encounterer) 
may seek with the observed (or encountered). Sociological analysis of  
law has as its sole unifying objective the attempt to remedy the assumed 
inadequacy of  lawyers’ doctrinal analysis of  law.4 

Another discipline from the family of  the sociology of  law that in� u-
enced the writing of  this book is the anthropological analysis of  law, 
which examines the relationship between human behavior and law, 
emphasizing, among other aspects, the social and legal meanings of  
custom and of  � xed and changing modes of  behavior. The well-known 
anthropologist L. L. Fuller even argued that without understanding 
the law of  custom, which he termed “a language of  interactions,” it is 
impossible to understand ‘regular’ law:

Law provides a framework for the citizen within which to live his own 
life, though, to be sure, there are circumstances under which that frame-
work can seem so uncomfortably lax or so perversely constrictive that 
its human object may believe that straightforward managerial direction 
would be preferable.

If  we accept the view that the central purpose of  law is to furnish base 
lines for human interaction, it then becomes apparent why the existence 
of  enacted law as an effective functioning system depends upon the 
 establishment of  stable itneractional expectancies between lawgiver and 
subject. On one hand, the lawgiver must be able to anticipate that the 
citizenry as a whole will accept as law and generally observe the body of  

4 R. Cotterrell, “The Sociological Concept of  Law”, Journal of  Law and Society 
10(1983) p. 242.
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 law, history and society 5

rules he has promulgated. On the other hand, the legal subject must be 
able to anticipate that government will itself  abide by its own declared 
rules when it comes to judge his actions, as in deciding, for example 
whether he has committed a crime or claims property under a valid 
deed. A gross failure in the realization of  either of  these anticipations—of  
government toward citizen and of  citizen toward government—can 
have the result that the most carefully drafted code will fail to become a 
functioning system of  law.5 

This approach will attempt, for example, to examine the relationship 
between law, including imported Western law, and the local society. 
Turkey and Japan, which imported Western law as a means for mod-
ernization, are just two of  the many examples of  this process. In the 
context of  this book, an interesting example is the approach by the 
Ethiopian government to the renowned French legal scholar René 
David to draft a new civil code. David performed his task without even 
visiting Ethiopia, and his efforts proved unsuccessful. Beckstrom found 
that the Code was circumvented by most of  the population, and that 
its rejection was due to the presence of  traditional means of  resolv-
ing disputes, existing social institutions, the absence of  a developed 
communications system and a high rate of  illiteracy. The code itself  
proclaimed the annulment of  “all rules, whether written or custom, 
that applied prior to the enactment of  the law relating to the matters 
addressed by this code.” Perhaps naively, David argued in his defense 
that his law was not to be applied immediately to the entire country, 
and that it was only a matter of  time before it would come to represent 
the Ethiopian legal system in the way that the Code Civil represented the 
French legal system. Friedman commented on this approach that the 
Napoleonic Code teaches us about current law in France in the same 
manner as the opera Aida teaches us about Egypt.6

Two contrasting theoretical approaches may be seen within this 
sub-discipline of  the anthropology of  law. The � rst approach is based 
on the interpretative theoretical framework as presented by Clifford 
Geertz, which sees the legal arena as a re� ection of  the fabric of  
cultural signi� cances and symbols shared by all members of  society. 

5 L. L. Fuller, “Human Interaction and the Law”, American Journal of  Jurisprudence 
14(1969), p. 24.

6 Lord Lloyd of  Hampstead, M. D. A. Freeman, Lloyd’s Introduction to Jurisprudence 
(London: Stevens) 1985, p. 883.
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L. Rosen’s book on law as culture in Muslim society is a prime example 
of  this type of  analysis. The second trend tends to see the legal arena 
as one of  contest, and the legal system as a whole as the product of  
power struggles between different social groups. A classic example of  
this approach is the sub-discipline of  ‘Legal Pluralism’,7 but one may 
criticize both approaches as partial. The former approach is a-histori-
cal, transforming culture into the sole point of  reference, and lacking 
the capacity to locate overlapping legal systems or identify structural 
con� icts. The latter approach, by contrast, dismisses culture; rather 
than attempting to reveal the cultural signi� cance that underlies the 
legal system, researchers following this approach attempt to locate and 
de� ne asymmetrical power relationships that characterize the nature 
of  the legal system. Power struggles between occupiers and occupied, 
between those who hold the means of  production and those who lack 
these means, between women and men and between different social 
classes are credited with the development of  hegemonic legal culture. 
It may be argued that the latter approach overemphasizes the law of  
custom as a means for consolidating a unique identity in the face of  
the state, or for opposing colonial occupation.

A further criticism, based in part on the lessons of  the New Egyptian 
Code, the subject of  this book, may be added regarding this sub-disci-
pline of  the anthropology of  law in the context of  these two interpreta-
tive approaches. The argument that law must be examined within the 
overall context of  society, economy and culture is virtually self-evident. 
Impressive advances in research mean that it is barely possible any more 
to examine law as a technical structure operating in a social vacuum or 
independently of  its society, surroundings, values and history.

7 C. Geertz, Local Knowledge, (New York: Basic Books Publishers, 1983); L. Rosen, 
The Anthropology of  Justice: Law as Culture in Islamic Society, (Cambridge: Cambridge 
University Press, 1989). On ‘Legal Pluralism’ and its applications regarding Egypt and 
other developing societies: J. Grif� th, “What is Legal Pluralism”, Journal of  Legal Plural-
ism (1986), p. 1; S. Engle Merry, “Legal Pluralism”, Law and Society Review 22(1988), 
p. 869; N. Brown, “Law and Imperialism: Egypt in Comparative Perspective”, Law 
& Society Review 29(1995), p. 103; J. Schmidhauser, “Power, Legal Imperialism, and 
Dependency”, Law and Society Review 23(1989), pp. 857–878; K. Mann, R. Roberts 
eds., Law in Colonial Africa (Portsmouth, N. H.: Heinemann, 1991); B. S. Cohn, “Law 
and the Colonial State in India”, in J. Starr and J. Collier eds. History and Power in the 
Study of  Law (Ithaca, N.Y.: Cornell University Press, 1989); A. C. Christelow, Muslim 
Law Courts and the French Colonial State in Algeria (Princeton: Princeton University Press, 
1985); D. S. Powers, “Orientalism, Colonialism, and Legal History: The Attack on 
Muslim Family Endowments in Algeria and India”, Comparative Studies in Society and 
History 31(1989), pp. 535–571. 
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At the same time, however, the anthropological approach to law 
seems to have moved too far in the opposite direction; rather than 
examining law, it observes it. The principal tool of  this approach is the 
� eld study, which led Laurence Rosen to sit in a court of  a small town 
in the Atlas Mountains of  Morocco. Such a research pays little attention 
to the law per se, preferring to observe (a charged word in its own right) 
the occurrences in the corridors and courtrooms as an anthropological 
event. It might be argued that just as it is dif� cult to accept the scrutiny 
of  law without reference to society and culture, so it is dif� cult to accept 
the scrutiny of  society and culture without reference to legal norms, 
statutes and case law. The combination of  both approaches would seem 
to offer the desired result: what is law, who are its authorized producers, 
what are its desired methods, what principles guide its application, and 
what is its desirable scope? In the absence of  this approach, the results 
may in any case be arti� cial and even distorted.

By way of  illustration, we shall take the Egyptian Civil Code of  
1949—the subject of  this book. To date, this Code has been examined 
exclusively by what one may refer to as the ‘legal technician’ approach, 
i.e. through a formalistic and closed examination of  the contract, land 
and property laws included in the Code, thus sealing its fate as a formal-
istic and eclectic code. None of  the researchers has to date addressed 
the rich social expanse embodied in the Code, nor the changes it sought 
to introduce—changes that amount to a clear and even utopian vision. 
Equally, however, it is doubtful whether any observation of  the civil 
courts following the enactment of  the Code, or even of  the process of  
drafting the Code, could have lead a scholar from the discipline of  the 
anthropology of  law to appreciate the change in values that this Code 
seeks to engender. One example of  this is the place of  the Islamic Shari�a 
in the Code. The technical approach simply recorded an inventory of  
the number of  norms in the Code drawn from the Shari�a, and rested 
its case thereon. Another approach might have identi� ed the presence 
of  the Shari�a in the Code as the producer of  the confrontation between 
different legal systems. In this book, however, we shall show that the 
function of  the Shari�a in the Code is precisely the opposite, serving a 
mediating, moderating and connecting role. Rosen’s one-dimensional 
and somewhat crude distinction between East and West, modern and 
traditional may also obscure a proper understanding of  the essence 
and innovative message of  the Code. For example, we shall see how 
the author of  the code, �Abd al-Razz�q al-Sanh�r�, used time-honored 
legal tools such as the institution of  the �ikr or the rules for distributing 
estates in order to promote progress and economic innovation.
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If  this research encounters a potential mine� eld with regard to the 
relationship that emerges between legal and social methodology, the 
same phenomenon returns in the distance created between legal and 
historical research—a distance that is almost physical, since, relative to 
the former instance, the disciplines here are further apart.

It is against this background that we can appreciate D. Sugarman’s 
comments on this ‘hybrid enterprise’ on the borderlines of  law and 
history:

The history of  law and society is a hybrid enterprise, situated on the bor-
derlines of  law, history and the human sciences. It is at once a sub-� eld 
of  the discipline of  law and history, and a discrete and foreign territory. 
Its ambiguous position on the margins of  law and history illuminates 
the indeterminate nature of  the boundaries separating law from history. 
Law and history have always been closely intertwined. History grew out 
of  law, and the development of  legal and historical argument and proof  
were ultimately connected. Both worked in tandem (alongside religion) to 
construct and to reconstruct an ‘imagined community’ of  national identity 
and both were leading players in the construction and transmission of  
the ‘meta-narratives’ of  evolution, liberty and progress. While history 
and law were interdependent and close cousins, they were also rivals and 
adversaries . . . The on-going battle to ensure that historians and lawyers 
had something to keep to themselves can only be understood in relation 
to the jurisdictional warfare that each waged against the other and with 
those other competitors who sought to control their work.8

Steve Hedley, who researched Victorian law, noted in this context that 
in any historical analysis of  legal tests, we must always adopt a mod-
est and cautious approach, since what we have before us is a black 
box regarding which we merely claim to know what the parties truly 
intended in terms of  their own world of  concepts and culture and 
their own period:

Theory, law and the brute facts of  human psychology combine to limit 
the circumstances in which we can truly know what others intend. It is 
not an accident when other values creep in. It is a black box, the content 
of  which we cannot observe directly . . . in doing so we do not, of  course, 
build up a picture of  what the judges ‘really thought’ about the case in 
front of  them . . . Perhaps the judge had only a vague yet powerful sense 
of  how the case should go; perhaps they were as much strangers to them-
selves as they are to us. I do not see that it is possible, on such a point, 

8 D. Sugarman (ed.) Law in History: Histories of  Law and Society, Vol. 1 (Aldershot: 
Dartmouth, 1996), Introduction, xiii–xiv.
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to go beyond informed guesswork. But we can hope that our guesses will 
become more and more informed as we proceed.9

A holistic research approach employed in this book is the Historical 
Analysis of  Law. Legal historian Markus Dirk Dubber outlined the 
borders of  this approach to legal research, de� ning it as one that 
researches the appearance of  legal practices, assessing their develop-
ment, and, in particular, their legitimacy. As one of  the forms of  legal 
research, and in common with the philosophical, economic, sociologi-
cal or psychological approaches, “it is not history for its own sake, but 
rather history with a point”.

Historical analysis seeks to understand principles and practices in their 
relation to other principles and practices. Rather than rushing to socially 
embed ideas, historical analysis � rst identi� ed and clari� ed the ideas to be 
embedded. Instead of  privileging one strand of, say, sociological theory, 
historical analysis moves freely among disciplines. For example, it might 
use the philosopher’s tools to help locate a particular principle both inter-
nally, within a given system of  ideas, and externally, within the evolution 
and succession of  ideas, then proceed to analyze the principle from some 
sociological, psychological, or economic perspective, as the availability of  
evidence permits . . . It seeks analysis, not illustration.10

He added that this is not the history of  jurists, but rather a purposeful, 
dissected analysis in which the legal text is a means for securing the 
goal, and not the goal itself. This is a perception that departs from the 
narrow approach that might be dubbed ‘the history of  jurists’ in order 
to reach broader conclusions. By way of  example, Dubber noted the 
enormous contribution, in his opinion, made by Foucault, as someone 
who not only examined the motives behind the enlightened reforms of  
punishment, but explained the associations between these reforms and 
their application and the establishment of  the modern state.

Thus it emerges that by virtue of  its very purpose, a historical analysis 
of  law must be interdisciplinary. Moreover:

Instead of  reducing legal life in its myriad manifestations to the playground 
of  recent (and not so recent) trends in other disciplines, critical analysis 
of  law presses these disciplines into the service of  understanding and 
critiquing legal practices. In this way, critical analysis of  law, historical and 

 9 S. Hedly, “Superior Knowledge or Revolution: An Approach to Modern Legal 
History”, Anglo-American Law Review 18 (1989), pp. 199–200.

10 M. D. Dubber, “Historical Analysis of  Law”, Law and History Review 16(1998) 
pp. 160–161.
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otherwise, helps reconstitute law as the paradigmatic practical discipline, 
and thereby makes truly interdisciplinary exchange possible.11

The arena of  Anglo-American law has seen the emergence of  the 
discipline of  Legal History, which links history and law. The research 
of  law in the Arab world, by contrast, has not seen any rapproche-
ment between these two distinct discourses. The disconnection is 
two-fold—between Western and Eastern research on these subjects, 
and between the historical and legal disciplines. If  a jurist analyzes a 
Middle Eastern situation, his analysis will usually be formalistic and 
ahistorical in nature; conversely, an historian will analyze a legal issue 
without reference to professional juridical sources. In both cases, the 
analysis comes up short.

As I traveled the twilight zone between these two disciplines, I con-
sidered to what extent I should include legal doctrines and theories in 
my study, since these will clearly be unfamiliar to those who are not 
legal experts. The conclusion I formed was that these legal elements 
are necessary in order to prove the research thesis. If  my study seeks 
to situate the New Code in its historical context, these legal elements 
themselves become raw historical material for the future use of  histori-
ans. Thus law and history develop a relationship of  mutual signi� cance: 
the legal becomes historical and the historical legal, since it is dif� cult to 
understand legal changes without an acquaintance with their sometimes 
covert historical or social causes.

2. A Code as a Legal Narrative

Legal discourse has generally refrained from narratology and narrative 
reporting techniques. Considered ambiguous, vague and imprecise, nar-
rative has been rejected by legal discourse due to the desire of  law to 
root itself  in the world of  scienti� c authority.12 This approach created 
a gulf  between historical and legal research that must be addressed by 
interdisciplinary research.

11 Ibid., 162.
12 P. Ewick, S. Silbey, “Subversive Stories and Hegemonic Tales: Toward a Sociology 

of  Narrative”, Law and Society Review 29(2) (1995), p. 198. On the legal narrative see: 
R. A. Posner, “Legal Narratology Law’s Stories: Narrative and Rhetoric in the Law” 
University of  Chicago Law Review 64(1997) pp. 737–748. 
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This rejection should not be taken to imply that legal discourse does 
not create narratives; however, these are subject to the strict internal 
rules that dominate the legal sphere, and they may still be considered 
ahistorical by the historian. These rules are based on the belief  that 
the most precise and reliable method for recognizing reality and dis-
covering truth depends on the ability of  the jurist to extract and isolate 
the simplest and clearest elements that comprise a given phenomenon 
within the chaotic and undistinguished � ood of  events, and to repack-
age them within given categories and in clear and distinct capsules of  
time and space. This legal language, in brief, acts to dismantle processes 
and free events in moulds that may be examined through the objective 
eye of  the jurist.

While this narrative is usually ahistorical and asociological, this study 
will attempt to yield the opposite of  the storytelling that has hitherto 
been the product of  the New Egyptian Code: purely formalistic narra-
tives, since this is how the Code has been seen to date by researchers, 
jurists and historians alike. Instead, for example, of  extracting and 
isolating laws relating to a given topic, this study will consolidate the 
Code, viewing it as a coherent entity with a � rm social message: to 
seek to establish a new Egypt characterized by solidarity, harmony and 
progress. Thus, as we shall see below, the inherent vision embodied in 
the Civil Code becomes a narrative.

Yet, is this possible? Is it viable to address a legal code, with its articles 
and sub-articles, its sections and chapters, even if  it proclaims its social 
intentions, as a story?

A review of  the literature published in recent years on the subject of  
narrative will be at a loss to � nd a single, exhaustive de� nition of  this 
concept. However, several basic characteristics seem to be required of  
a given statement in order for it to be considered narrative:

Selective expropriation of  events—selective, since any narrative is inevitably 
the product of  a selective choice of  certain events and the rejection of  
others. In our case, the event might be the process of  enactment, or it 
might be a given legal article in the Code that embodies a particularly 
social, legal or other philosophy. A legal article itself  might be seen as a 
narrative sequence or as an event. Thus, for example, Articles 859–862 
in the Code, which address relations between the upper and lower � oors 
in an apartment building, might be seen as a symbolic description of  
the desired relations between the upper and lower social strata in the 
country, with the voluntary and involuntary solidarity that must exist 
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between these strata. Another example is the social arena of  the doc-
trine of  the abuse of  a right as embodied in the New Code. Thousands 
of  additional examples could be found in the Code, combining like a 
multidimensional puzzle to form a narrative statement.

Closure—the series of  events described in the narrative must be 
sequenced chronologically and presented as a story with beginning, 
middle and end. In terms of  the present study, the vision in the Code 
has an emerging chronological sequence: the description of  the struc-
ture of  the legal and social engineering in the Code has a beginning 
and an end, since were this not the case, the mechanism developed 
therein would not have functioned successfully, as I argue is the case. 
The Code began by establishing its two basic pillars, intended to pre-
vent excessive social polarization: the restriction of  property rights, on 
the one hand, and the protection of  weak members of  society, on the 
other. Only after these were in place did the Code establish its third 
pillar: advancing society, its future and its economy, by encouraging 
the stronger elements in society. Lastly, after these pillars are in place, 
the mechanism is created that will coordinate between all three, and 
between them and society: a principle I referred to above as mur�na, i.e. 
legal � exibility, and the authority of  the court to activate successfully 
this formula for social order.

Causal relationship—Lastly, the events described in the narrative must 
be connected by a causal relationship around a particular idea, � gure or 
institution; again, we return to the vision that permeates the Code.

Does not the narrative I seek to outline in this book amount to a 
speci� c interpretative approach in reading the Code? Might it not 
even constitute an artistic or literary interpretation as discussed by 
Dworkin? Dworkin himself  would probably answer in the af� rmative, 
arguing that although law is not art, the science of  law could do well 
to learn some of  the developed interpretative approaches from the � eld 
of  literature and art.

I say, that a literary interpretation aims to show how the work in ques-
tion can be seen as the most valuable work of  art, and so must attend 
to formal feature of  identity, coherence, and integrity as well as more 
substantive considerations of  artistic value.13

13 Lloyd’s Introduction to Jurisprudence, pp. 1216–1217.
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3. Existing Theses to be Addressed by This Book

Two narratives have become entrenched in the historical and legal 
research relating to the New Egyptian Code—the second-most impor-
tant act of  legislation after the Constitution—since it was enacted in 
October 1949.14 The � rst described it as an eclectic, technical code 
bereft of  legal or conceptual homogeneity. The fact that some twenty 
civil codes from East and West, alongside local case law and the Islamic 
Shari�a, served as sources for the New Egyptian Code was the object 
of  some ridicule from certain Western scholars. Norman Anderson, 
one of  the most important researchers of  law in the Arab world com-
mented that “several principles and provisions [were absorbed into] 
the New Egyptian Code from the civil code of  other countries, such 
as Germany, Italy and even Japan” (emphasis added—G. B.), implying 
that legal uniformity and harmony are impossible with such a range 
of  alien legal methods.15 

The second narrative argues that the New Code was not creative or 
innovative, but rather continued the legal tradition of  its antecedents, 
the Mixed and the �Ahl�, civil code without any substantive changes. 
As G. Sfeir wrote:

It was more important . . . that the new code continue the legal tradition 
established by its predecessor. The new code could therefore do no more 
than improve on the old one which through decades of  application and 
interpretation by the Egyptian courts had become domesticated and 
detached from its French origin.16

This approach was current not only among foreign researchers, but 
also in Egyptian research. In his book The Sources of  Obligation (Mas�dir 

al-�Iltiz�m), the Egyptian jurist Dr. �Abd al-Mun�im al-�ada wrote about 
the New Civil Code:

14 On the Egyptian legal system see: La��fa Mu	ammad S�lim, Al-Ni��m al-Qa �i 
al-Mi� r � al-�adith, 1875–1914 (Cairo: Markaz al-Dir�s�t al-Siy�siyya wa al-�Istr�tijiyya 
bil-�Ahr�m, 1982), pp. 29–53, 113–124; Shaf�q Shi	ata, Ta�r�kh �arakat al-Tajd�d f� al-
Nu�um al-Q�n�niyya f� Mi� r  (Cairo: D�r �I	y�� al-Kutub al-�Arabiyy, 1961), pp. 64–75; 
Al-Kit�b al-Dhahab�.

15 On the claim that the Code has been eclectic and inconsistent: N. Brown, “Shar��a 
and State in the Modern Muslim Middle East”, International Journal of  Middle East Studies 
29 (1997), pp. 359–376, 371; N. Anderson, Law Reform in the Muslim World (London: 
University of  London, 1976), pp. 88–89; E. Hill, Al-Sanhuri and Islamic Law, p. 69.

16 G. Sfeir, Modernization of  the Law in Arab States (San Francisco, London, Bethesda: 
Austin and Win� eld Publishers, 1998), p. 95.
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The legislature did not intend to alter the legal tradition that had taken 
root in the country, [but rather] to advance social and legal development 
without a sudden or exaggerated turn.17

The Egyptian legal historian Dr. Lat�fa S�lim also presented a for-
malistic view of  the New Code; the social purpose I propose here is 
completely absent from her essay.18 The only scholar who hinted that 
the Code was one of  change rather than continuity was the renowned 
Egyptian jurist Shaf�q Shi	�ta, a peripheral participant in part of  the 
process of  drafting the Code.19

The old Egyptian Mixed Code was the subject of  intense fascination 
among researchers in the West in the early twentieth century, it was 
drafted in French, and was thus perceived as the ‘code of  the foreign-
ers’ who settled in Egypt, and was addressed by Western attorneys who 
also lived in the country. By contrast, the New Code, that was drafted 
in Arabic, was dismissed to the margins of  Western research, and even 
encountered a hostile reaction. It was perceived as abolishing the glory 
of  the Mixed Egyptian Code (modeled on the magni� cent Code Civil! ), 
and was categorized as an offensive act of  Egyptian nationalism that 
sought to nullify the ‘contribution’ of  the West and the foreign presence 
in Egypt—a sin that could not easily be forgiven.

The British legal adviser to the Egyptian government (effectively the 
British legal inspector), Sir Maurice Amos, commented regarding the 
Mixed Courts, which ruled in accordance with the Mixed Egyptian 
Code, that:

I have often taken occasion to remark that next to the Church, the Mixed 
Courts are the most successful international institute in history.20

An American judge of  these Mixed Courts, J. Y. Brinton, lamented 
the passing of  the Mixed Courts and the subsequent enactment of  
new laws:

The Mixed Courts came to an end at midnight on October 14, 1949. 
On the morning of  the � fteenth, Egypt awakened to the fact—incred-
ible though it might seem—that the institution which for three-quarters 

17 (Cairo: D�r al-Nah
a al-�Ar�biyya, 1991), p. 5.
18 La�ifa Mu	ammad S�lim, Al-Ni��m al-Qa ��i al-Mi�r� al-�adith, 1875–1914, pp. 

402–408.
19 Shaf�q Chi	ata, Ta�r�kh �arakat al-Tajd�d f� al-Nu�um al-Q�n�niyya f� Mi�r, p. 67.
20 Brinton, p. xv.
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of  a century had dominated the judicial life of  the country had ceased 
to exist . . . Thus came to an end an institution which had played a com-
manding role in the history of  modern Egypt. It had brought order out 
of  chaos . . . The promulgation, as of  the date of  the closing of  the Mixed 
Courts, of  an entirely new Civil Code began to destroy the value of  judi-
cial precedents which they had established . . . To this was added the com-
plete and sudden abandonment of  the use of  the French  language.21

Moreover, since its publication and through to the present day, the 
main focus of  attention to the New Code among Western researchers 
has been the extent of  its af� nity to Islamic Shari�a, since most of  the 
researchers who have examined the Code, such as Khadurri, Ziadeh, 
Anderson and Hill, have been interested in the Shari�a and in the extent 
to which it has been integrated in modern Arab legislation.22 Accord-
ingly, this research direction has become entrenched in historiographical 
legal studies, as if  the New Egyptian Code could offer no other research 
avenues. None of  the researchers has examined the sociological ideology 
of  the Code, its international environmental context, or the sociolegal 
transformations it sought to advance.

Furthermore, mainstream historical literature has tended to portray 
the Egyptian Parliament, which, during the 1930s and the 1940s, the 
decades of  relevance to this book, was dominated by the large landown-
ers in the country, as impervious to social pressure and as blocking any 
serious attempts at social or economic reform. Nevertheless, the fact is 
that both the upper and lower houses of  Parliament approved the Civil 
Code Law, though the members were quite aware of  its social intent 
to protect weaker members of  society and restrict property rights. The 
present analysis may offer a more balanced view of  the landowners who 
sat in Parliament and of  their feelings regarding the polarized Egyptian 
society within which they functioned.

21 Ibid., pp. 208, 210, 211.
22 J. N. D. Anderson, “The Shar��a and Civil Law”, Islamic Quarterly 1(1954), 

pp. 29–46; J. N. D. Anderson, Law Reform in the Muslim World (London: University 
of  London, 1976), pp. 83–100;  J. N. D. Anderson, “Law Reform in Egypt: 1850–1950”, 
P. M. Holt ed., Political and Social Change in Modern Egypt (Oxford: Oxford University Press, 
1968), p. 209; C. Chehata, “Les Survivances Musulmanes dans la Codi� cation du Droit 
Civil Égyptien”, Revue Internationale de Droit Comparé 17 (1965), p. 839; M. Khadduri, 
“From Religious to National Law”, R. N. Anshen ed. Mid-East: World Center, Yesterday, 
Today and Tomorrow (New York: Harper, 1956), pp. 220–234; F. Ziadeh, Lawyers, the Rule 
of  Law and Liberalism in Modern Egypt pp. 99–147; Law of  Property in the Arab World: Real 
Rights in Egypt, Iraq, Jordan, Lebanon and Syria (London: Graham and Trotman, 1978); 
G. Sfeir, Modernization of  the Law in Arab States; E. Hill, Al-Sanhuri and Islamic Law.

BECHOR_f2_1-20.indd   15 7/19/2007   7:42:48 PM



16 introduction

Lastly, research of  Egyptian ‘law’ in the West has hitherto focused 
mainly on its public-constitutional and criminal aspects. The present 
study will reveal the intensive developments in the � eld of  civil law, 
clarifying the relevance of  these developments for an appreciation of  
Egyptian society, and expanding, it is to be hoped, legal, historical and 
social discourse on this subject.

As Morton Horwitz and others have shown with regard to Anglo-
American law, private civil law can depart from the attempt to perform 
justice between two individuals and become perceived as the emissary 
of  social policy.23 When this happens, those responsible for shaping 
private law (in that case, primarily the courts) may come to adopt an 
instrumentalist approach to law, seeking to improve commercial life, 
promote public well-being and social interests, and shape the social 
character of  the state. Such law may therefore also become a � agship 
for morality, justice or, as in our case—the desire to establish a new 
modus vivendi within Egyptian society.

The question remains as to why discourse relating to the research 
of  Egyptian law has not hitherto addressed civil law. Perhaps such an 
examination requires a level of  legal specialization that is not usually 
found among historians or sociologists. Without an acquaintance with 
the processes undergone by private law in France and Egypt, it is dif-
� cult to identify this social and utopian aspiration to forge a different 
Egyptian collective.

4. Methodology: The Concealed Code

In my attempt to identify the covert purpose behind the Code, I drew 
on two methodological stages according to the mentioned Historical 
Analysis of  Law: the stage of  deconstruction and the stage of  con-
struction and reconstruction. In the deconstruction stage, I gathered, 
in no particular order, the articles and legal principles which, in my 
opinion, constituted innovations in the New Code by comparison to 
its predecessors, the old Codes. In so doing, I divorced these articles 
and norms from the existing structure of  the formal New Code, in an 

23 M. Horwitz, The Transformation of  American Law 1780–1860, (Cambridge, Mass.: 
Harvard University Press, 1977); M. Horwitz, The Transformation of  American Law, 
1870–1960, The Crisis of  Legal Orthodoxy, (New York: Oxford University Press, 1992).
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effort to connect them to new common denominators according to my 
broad impression of  the social goals of  the Code. An initial impression 
of  the social ideas and thought process of  the author of  the Code was 
provided by a review of  Sanh�r�’s diaries, which were not intended for 
publication, but which were published (in part) in Cairo by his daughter 
seventeen years after his death.24 The diaries emphasized the importance 
Sanh�r� attached to achieving social justice by favoring the weak and 
poor in Egyptian society; his dissatisfaction with the excessive social 
polarization of  his country; and his consistent search for pragmatic 
limits in Egyptian society to avoid its ultimate dissolution into its various 
social and economic components—all this without changing the basic 
existing social order. In January 1949, Sanh�r� wrote:

The social problem in Egypt is not how to take from the rich in order to 
give to the poor, but how to raise the standard of  living of  all, since the 
average individual income in Egypt is so low as to be inconceivable.

In February 1950, he added:

Exploitation and arbitrariness on the part of  the rulers brings only the 
humiliation of  the ruled. If  such a ruled person gathers the courage to 
� ght exploitation and arbitrariness, he will prefer to suffer in his struggle 
rather than suffer from tyranny.”25

After these initial guiding impressions, to which I added the Western 
legal, and more particularly sociological, ideologies that in� uences 
Sanh�r�, I proceeded to an examination of  the collections of  the pre-
paratory processes behind the inception and formulation of  the New 
Code (al-Q�n�n al-Madan�, Majm��at al-A�m�l al-Ta� �riyya). These col-
lections include the different drafts of  the New Code, the legal origins 
and sources of  each article, the explanatory comments for the original 
draft of  the New Code, and protocols of  the debates on the subject in 
both houses of  parliament—particularly the deliberations of  the Civil 
Code Committee in the Senate (Majlis al-Shuy��).26 These collections also 
include the protocols of  special symposia held to discuss the  drafting 

24 N�dya al-Sanh�r� and Tawf�q al-Sh�w� (eds.), �Abd al-Razz�q al-Sanh�r� min �il�l 
�Awr�qihi al-Shakh�iyya (Cairo: al-Zahr�� lil-�Allam al-�Arabi, 1988). �Abd al-Razz�q al-
Sanh�r� kept a diary for some 50 years. Apparently, the diary was shortened and only 
sections of  it were published by his daughter. 

25 Diary, pp. 218, 264, 273 (respectively).
26 Egyptian Government, Ministry of  Justice, Al-Q�n�n al-Madani, Majm��at al-�A�m�l 

al-Ta� iriyya (Cairo: Ma�b�at al-Kit�b al-�Arab�, 1949).

BECHOR_f2_1-20.indd   17 7/19/2007   7:42:48 PM



18 introduction

of  the New Civil Code, and attended by senior jurists, as well as social 
and religious � gures. At this stage I also had access to the twelve exten-
sive volumes of  the interpretation of  the Code, written by Sanh�r� 
between 1952 and 1970 (al-Was�! f� Shar� al-Q�n�n al-Madan� and its 
abstract, al-Waj�z f� Shar� al-Q�n�n al-Madan� �).27 The protocols of  the 
parliamentary committee, the explanatory comments on the proposed 
Code and the interpretation of  the Code do not include any structured 
presentation of  its social goals; these must sometimes be extrapolated 
from between the lines, or composed puzzle-fashion by interpreting 
the different articles. An additional element were the doctrines and 
legal schools, which were described in detail in the interpretations and 
explanatory comments, albeit according to the formal structure of  the 
Code rather than on the basis of  the social goals I was seeking.

The review of  these sources, alongside the articles of  the Code 
itself, was intended to con� rm my impression that the legal text seeks 
to implement the social goals presented in Sanh�r�’s social and politi-
cal writings. Once I was indeed able to con� rm this hypothesis, the 
stage of  reconstruction began. This entailed an attempt to determine 
why speci� c legal doctrines or norms in the Code were chosen, to 
identify their social purpose, and to reconstruct these considerations 
as a coherent entity. The social considerations of  the Code gradually 
became clear. Ultimately it was possible to collect these together in a 
consolidated conceptual structure, thus revealing what might be termed 
‘the concealed Code’. This network of  considerations thus became a 
cipher guiding the formal Code. Those holding this cipher could appre-
ciate why the Code drew given norms or doctrines from a particular 
legal system, and hence realize that what we � nd in the Code is not 
discordant eclecticism, but a substantive and deliberate choice drawing 
primarily from Continental European law, but also from Islamic law, 
from the Egyptian case law preceding the Code, and from what are 
perceived as positive and appropriate elements from the old �Ahl� code 
(I indeed found that the New Code sometimes drew on articles from 
its predecessor; however, these were revitalized and reinterpreted)28—all 

27 �Abd al-Razz�q al-Sanh�r�, Al-Was�! f� Shar� al-Q�n�n al-Madan� al-Jad�d (Cairo: 
D�r al-Nah
a al-�Arabiyya, 1996 (hereinafter: Al-Was��); �Abd al-Razz�q Al-Sanh�r�, 
Al-Waj�z f� Shar� al-Q�n�n al-Madan� al-Jad�d (Cairo: D�r al-Nah
a al-�Arabiyya, 1997) 
(Hereinafter: Al-Waj�z).

28 A prominent example of  this is the �Uluww wal-su� —the upper � oor and lower 
� oor of  one building, which became an allegory for the required social solidarity in 
Egyptian society, see chapter 3.
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this with the goal of  advancing desired social and economic goals. This 
approach may also offer an answer to a question that has concerned 
scholars for many years: why did the Code draw certain norms from 
the Shari�a, but not others?

In the complex act of  constructing the New Code, Sanh�r� applied 
a legal theory known as ‘Social Engineering’, which argues that the 
function of  the jurist resembles that of  the engineer: to establish a 
� ctional structure meeting social needs and having the external appear-
ance of  a harmonious entity. The term ‘engineering’ also implies that, 
like the engineer, the jurist must calculate the social and legal elements 
that will be used to establish the structure, and plan these elements 
before construction commences, if  the structure is to endure.29 This 
also explains why I felt the need to include in the book graphical 
descriptions, which sometimes have an engineering appearance, in an 
effort to explain some of  the technical models employed in this act of  
sociolegal engineering.

In constructing the social theories, I paid close attention to al-Was�! 
f� Shar� al-Q�n�n al-Madan�, the work that establishes the legal norms in 
terms of  the desirable interpretation of  the New Civil Code. Al-Was�!
was composed in somewhat unfortunate circumstances, as we shall see 
below. Interestingly, this source has remained largely unexplored by 
most Western scholars. “The world does not know about these works 
(Al-was�!), and few in Egypt indicate that they realize, other than in 
very general terms, what they comprehend,” noted Enid Hill in her 
legal biography of  Sanh�r�. Yet even Hill, despite her awareness of  the 
importance of  this work by Sanh�r�, did not actually examine it.30 A 
scholar working in the West who did address Al-Was�! was Farhat Ziadeh, 
though his attention was con� ned to the � eld of  land law, and he did 
not examine the Code as a whole or its social dimensions—dimensions 
that were particularly evident in the realm of  property law, the area 
researched by Ziadeh.31

Although I considered beginning this book with a summary of  the 
essence of  the Code before entering into a detailed description, I have 
preferred to allow the reader to encounter the vision as I did—gradually 

29 On the Theory of  ‘Social Engineering’ see Wuj�b p. 65; in general: Lloyd’s 
Introduction to Jurisprudence pp. 565–568.

30 Hill, Al-Sanhuri and Islamic Law p. 115.
31 F. Ziadeh, Property Law in the Arab World: Real Rights in Egypt, Iraq, Jordan, Lebanon 

and Syria (London: Graham and Trotman, 1978).  
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and stage by stage, intensifying the experience of  discovery. Accordingly, 
just as this study seeks to examine the Code in a holistic manner, so, 
too, should this book be read. Only on its completion will the reader 
see the whole picture.

In an ideological and historiographical world in which the hierarchy 
of  sources cannot be taken for granted, and in which it is apparent that 
an archival document does not necessarily represent reality more faith-
fully than other sources, I drew broadly from the primary and secondary 
sources at my disposal. Quotes from the Code may be used as primary 
material, as a source for interpretation or as a metaphor. Sanh�r�’s 
highly personal diaries are no less important than the learned discus-
sions of  the members of  parliament about the Code, and so on.

Sanh�r� himself  argued that neither realistic nor imaginary thought 
was suf� cient on its own; only a combination of  the two, he posited, 
offered the correct approach.32 Adhering to this position, I have begun 
each chapter with a selection of  quotes from Sanh�r�’s writings. These 
quotes generally re� ect the idea that � nds its legal manifestation in the 
content of  the chapter. Through this technique, I have attempted to 
create an internal dialogue between Sanh�r� the thinker and Sanh�r� 
the lawmaker; accordingly, these quotes form an integral part of  each 
chapter.

32 Diary, 3 February 1949, p. 256.
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CHAPTER ONE

LAW AS REMEDY

Today is July 14th, Bastille Day for the French, and in the streets of  Greater Cairo 
I saw the splendid decorations the French customarily go up each year in honor of  
the storming of  the Bastille . . . Yet, as an Egyptian, I felt like a stranger among these 
decorations, although they are placed in the center of  my own country. I felt tears � ow 
from my eyes. I passed one decoration bearing the legend ‘Vive la France!’ and tried 
to whisper to myself  “Vive l’Egypte,” but could not bring myself  to do so. I recalled 
that Egypt is not alive today; it is dying after its divided and mutually hateful sons 
have stabbed it through the heart.

Sanh�r�, Diary, 19281

1. ‘Egypt is Sick’

There is extensive research literature regarding the process of  political 
and social radicalization that swept Egypt during the period between 
February 1922, when the country gained its independence, and the 
coup staged by ‘The Free Of� cers’ thirty years later, in July 1952. 
Some of  this literature is biased, due to the in� uence of  the negative 
portrayal by the revolution of  the preceding era; nevertheless, there can 
be no denying that during the � rst half  of  the twentieth century, Egypt 
underwent dramatic and unprecedented economic, social and political 
changes, leading to the transformation of  Egyptian society.2

1 Diary, 14 July 1928, p. 180. 
2 G. Baer, A History of  Landownership in Modern Egypt, 1800–1950 (Oxford: Oxford 

University Press, 1962); J. Beinin, Z. Lockman, Workers on the Nile: Nationalism, Communism, 
Islam and the Egyptian Working Class, 1882–1954 (Princeton N.J.: Princeton  University 
Press, 1987); J. Berque, Egypt: Imperialism and Revolution (London: Faber & Faber, 
1972); H. Erlich, Students and Universities in Twentieth Century Egyptian Politics (London: 
F. Cass, 1989); I. Gershoni, J. Jankowski, Egypt, Islam, and the Arabs: The Search for Egyptian 
Nationhood, 1900–1930 (Oxford: Oxford University Press, 1986); I. Gershoni, J. Jankowski, 
Rede� ning the Egyptian Nation 1930–1945 (Cambridge: Cambridge University Press, 1995); 
A. Hourani, Arabic Thought in the Liberal Age, 1798–1939 (Cambridge: Cambridge Univer-
sity Press, 1983); C. Issawi, Egypt at Mid Century (Oxford: Oxford University Press, 1954), 
p. 258; A. Lut�  al-Sayyid Marsot, Egypt’s Liberal Experiment: 1922–1936 (Berkeley: Berke-
ley University of  California Press, 1977); N. Safran, Egypt in Search of  Political Community: 
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22 chapter one

Falling cotton prices, Egypt’s principal industry (from 17.5 Egyptian 
pounds per kantar [45 kilograms] in 1918 to six pounds per kantar 
just two years later),3 and dramatic population growth (from less than 
ten million inhabitants in 1900 to over 22 million in 1952) were not 
balanced by growth in arable land. While the population increased by 
67 percent between 1917 and 1947, Arable land increased by just 20 
percent in this same period.

These developments led to massive migration from rural areas to 
the cities in search of  work and hope. The result was depressing: The 
population of  Cairo was doubled within twenty years, creating vast, 
dismal slums and a large social class that was not engaged in productive 
employment. The standard of  living and nutrition fell, poverty was rife, 
and the gap between rich and poor widened. Over half  the peasants 
had no land or worked as daily hired hands, while the vast majority of  
those who did own land had less than one fad�n (one fad�n equals 0.42 
hectares or slightly over an acre)—less than the area needed to feed 
their families. By contrast, 12,000 large landowners held 37 percent of  
all land. Before the Second World War, Egyptian society was likened by 
C. Issawi to an inverted pyramid. The top of  the pyramid was occupied 
by the landowners, who controlled much of  the national wealth and 
enjoyed a privileged status and sel� shly exploited their power.4

The migrants who � ooded to the cities had lived for centuries in a 
rural social structure. The lack of  communal life and moral and social 
restraints led to the shattering of  the personal dreams that had motivated 
the move to the cities. Hope was replaced by a growing sense of  dis-
illusionment, frustration, personal and social malaise and resentment.

Echoing the political malaise af� icting Europe during this period, these 
years also saw an unstable experiment in parliamentary constitutionalism 
in Egypt. During the 29 years of  this regime, until it was overthrown 
in the 1952 revolution, ten elections were held, and 38 governments 

An Analysis of  the Intellectual and Political Evolution of  Egypt, 1804–1952 (Cambridge, 
Mass.: Harvard University Press, 1961); R. Tignor, State Public Enterprise and the Economic 
Change in Egypt 1918–1952 (Princeton N.J.: Princeton University Press, 1984); S. Shamir, 
“Liberalism: From Monarchy to Postrevolution”, in Shamir ed. Egypt, from Monarchy to 
Republic (Boulder: Westview Press, 1995), p. 195; C. D. Smith, “The Crisis of  Orienta-
tion: The Shift Of  Egyptian Intellectuals to Islamic Subjects in the 1930’s”, International 
Journal of  Middle East Studies 4 (1973), p. 409; M. Winter, “Islam in the State: Pragmatism 
and Growing Commitment”, in S. Shamir ed. Egypt from Monarchy to Republic, p. 44.

3 Bear, Landownership, p. 82.
4 C. Issawi, Egypt at Mid Century, p. 262.
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were formed. Only two parliaments completed their term of  of� ce 
(1931–1936, 1945–1950). This political experiment was perceived by 
many Egyptians as irrelevant to the changing realities of  their lives; 
from here, it was only a short step to the search for alternative political 
means, generally of  a radical and revisionist nature.

Social order in Egypt deteriorated, and the situation was exacerbated 
by the Second World War, which further eroded religious frameworks, 
social af� liation, the community and the family.

Safran and others have noted that the millions of  foreign soldiers who 
passed through Egypt led to an erosion of  public morality. Well-fed, 
with money in their pockets and in search of  pleasures, and detached 
from their own social environment, the soldiers created an atmosphere 
characterized by the motto ‘Eat, drink and be merry, for tomorrow we 
die.’ They spread new norms regarding sex, drink and licentiousness 
that were alien to the Egyptian social climate and offended the moral 
standards of  most Egyptians. Moreover, these sated foreign soldiers 
aroused the envy of  hungry Egyptians, fueling xenophobic emotions. 
During the war itself, these feelings were assuaged in part by the fact 
that many Egyptians made a living by providing services for the Allied 
armies. Immediately after the war, however, 250,000 Egyptians found 
themselves without employment.5

The rampant in� ation that was typical of  the twentieth century, 
worsening shortages and a corrupt administration laid the foundation 
for pro� teering in the black market and for � nancial speculation. The 
prevailing free-wheeling atmosphere allowed a few to grow very rich 
at the expense of  millions of  starving Egyptians, since demand in the 
country far exceeded supply. As a result, social restraints were weakened 
still further. The spirit of  collective solidarity that had characterized 
the Egyptian village gave way to growing alienation, epitomized in the 
colloquial saying �An� m� l� (‘Why should I care?’)6

Social polarization continued to increase. The older quarters of  the 
cities were occupied by rural migrants and impoverished city-dwellers 
living in harsh conditions. Yet the same cities saw the growth of  mod-
ern quarters with parks, luxurious apartments and villas, and modern 
means of  communication and transport (Heliopolis was an example 

5 Safran, p. 185.
6 For example: R. Yadlin, “The Seeming Duality: Patterns of  Interpersonal Rela-

tions in Changing Environment”, in S. Shamir ed. Egypt from Monarchy to Republic, 
pp. 151–170.
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of  such a neighborhood). The middle and upper classes lived in these 
neighborhoods alongside those who were considered foreigners. Religion 
and the institution of  the family were signi� cantly weakened in these 
areas.7 Safran referred to this state of  blatant polarization as ‘two cit-
ies’, divided by a gulf  of  increasing bitterness and hatred. For example, 
an outbreak of  malaria in Upper Egypt led to tens of  thousands of  
deaths in 1943–1945, yet Egyptian society remained unmoved and 
continued its life undisturbed, although debates were held in parliament 
on the issue, and this may have formed part of  the background to the 
introduction of  a law establishing, for the � rst time, a minimum wage 
for agricultural labor. Thousands more Egyptians died in a cholera 
epidemic that erupted in the south in 1947.8

A famous article written by Egyptian author �aha �usayn was entitled 
‘Egypt is Sick’, and described the way Egyptian society responded to the 
cholera epidemic in the south of  the country and the poor neighbor-
hoods of  the capital. With the double entendre of  its title, the article 
was a searing indictment of  the nation’s political and social leaders.

�usayn describes returning from Europe on a ship headed for the 
port of  Alexandria. The sole topic of  conversation among the passen-
gers was the cholera outbreak, and the author was convinced that on 
disembarking, he would � nd an atmosphere of  general concern:

Yet behold! All the Egyptians I meet are continuing their lives in the man-
ner to which they are accustomed. The epidemic scares them, but does 
not divert their attention from themselves and their own pleasures . . . They 
continue their life as usual: long tongues, small brains and hearts as hard 
as stone. They feel nothing of  all this or they feel but pay no attention, 
or they feel and pay attention but care only for themselves . . .9

The most virulent manifestation of  the bitterness felt by the disadvan-
taged members of  Egyptian society was probably the day that came to 
be known as ‘Black Saturday’. On January 26, 1952, over 7,000 hotels, 
clubs, restaurants, cinemas and modern of� ces were systematically 
looted, destroyed and burned in Cairo within just a matter of  hours.

I. Gershoni and J. Jankowski have demonstrated that it was the middle 
class that had emerged in Egypt during this period—the new �afan-

diyya, products of  the expanded education system and less Westernized 

7 Safran, p. 186.
8 Ibid., 201.
9 Al-Mi�r�, 30 October, 1947.
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than the previous generation—that responded the most strongly to the 
collapse of  social order and the increasingly vocal nationalist calls.10 
Educated, urban and full of  expectations, this class suffered from the 
economic crisis, and the younger generation was pushed cruelly down-
wards.11 Middle-class Egyptians were painfully aware of  the economic 
and social woes of  their country—a theme that was increasingly exam-
ined by the Egyptian press following the abolition of  the Capitulation 
system in 1937 and a heightened focus on internal affairs. This new 
class was the embodiment of  frustration and disillusionment.

The prevailing public atmosphere was pessimistic and hostile toward 
the leadership. Egyptian politics were perceived as impervious to the 
growing pressure from below, and cut off  from the economic and social 
worries of  the masses. The disappointment with bickering politicians 
and a monarchy that failed to offer any solutions was easily converted 
into hatred for the constitutional government in general, and its Euro-
pean roots in particular, as Vaticiutis noted.12

The decay of  the existing social order created an urgent need to 
rede� ne the collective framework of  Egypt. Accordingly, the frustration 
created led to a new political and social phenomenon—the growth of  
radical extra-parliamentary groups: strong trade unions, Socialist and 
Communist groups, on the left; the quasi-Fascist ‘Young Egypt’ (Mi�r 
al-Fat�t) movement on the right, led by �A	mad �usayn, which also 
spawned a semi-military youth movement known as the ‘Green Shirts’; 
and the militant Islamic Muslim Brotherhood (al-�Ikhw�n al-Muslim�n), 
founded in 1929 by �asan al-Banna.

Among the masses, socioeconomic tension and pressure were chan-
neled mainly in the directions of  nationalism and political Islam. As a 
result of  the prevailing dissatisfaction, despair, cynicism and outrage, 
the Muslim Brotherhood, with their message of  the holistic Shari�a, 
seemed to offer a chance for the hope that the regime and the existing 
social order could no longer provide. A right-wing nationalism of  a 
strongly xenophobic and zealous character began to surface among the 
public, enabling extra-parliamentary organizations, and particularly the 
Muslim Brotherhood, to attract hundreds of  thousands of  supporters 

10 Rede� ning, p. 11.
11 Issawi, p. 262.
12 The History of  Modern Egypt: from Muhammad Ali to Mubarak (London: Weidenfeld 

and Nicolson, 1991), p. XX.
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both among the urban poor and among the rural population, whose 
condition was as wretched as ever.

The Muslim Brotherhood often resorted to violence, political assas-
sination and terror, in addition to instigating a wave of  workers’ strikes, 
demonstrations and riots that shook Egypt. The short-lived Egyptian 
governments seemed helpless in the face of  the breakdown of  social 
order. One prime minister, �A	mad M�hir, who was one of  the found-
ers of  the Sa�adist party (a strong representative of  the interests of  the 
landowners, industrialists and leading merchants)13 alongside Ma	m�d 
Fahm� al-Nuqr�shi and �Abd al-Razz�q al-Sanh�r�, was assassinated in 
February 1945 after declaring war on Germany and Japan. The assas-
sin, apparently a member of  the ‘Young Egypt’ group, was tried and 
executed. Following the assassination, Nuqr�sh� was appointed prime 
minister. In 1948, he outlawed the Muslim Brotherhood following their 
increasingly severe terror attacks. However, he was himself  assassinated 
by the Muslim Brotherhood within less than a month.

This was a society in which collective characteristics and social 
solidarity had begun to collapse; a society plagued by doubts about its 
identity, torn between East and West, between secularism and Islam, 
between liberalism and Fascism, between the temptations of  progress 
and the comforting protection of  tradition.

However, as emphasized at the beginning of  this chapter, it would be 
wrong to present a simplistic picture of  a society so negative that the 
revolution of  1952 can be perceived only as an act of  redemption.

This was a complex society, one that also saw the emergence of  
positive economic processes—a growth in manufacturing industries, 
particularly cotton and textiles, sugar, oil, cement and alcohol, par-
ticularly since the Second World War. Established in 1920, Bank Mi
r 
had helped in the development of  an Egyptian-Arab � nancial system 
(as distinct from the � nancial system run by the foreigners who settled 
in Egypt). Since the outbreak of  the Second World War, industrializa-
tion had accelerated considerably—a process that continued after the 
war. A class of  industrialists and businessmen began to emerge in an 
economy with capitalist characteristics. By 1948, Egyptian Arabs held 
39 percent of  the share capital of  the companies that operated in the 
country, compared to just 9 percent in 1900.

13 More on this Political Party see: M. Deeb, Party Politics in Egypt: The Wafd & its 
Rivals, 1919–1939 (London: Ithaca Press, 1979), p. 421.
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Yet these positive processes struggled to make headway in an Egyptian 
society marred by fundamental and complex problems. This situation 
was described by Tignor as ‘development without growth’—there were 
economic developments, but these were left � oating in the stagnant 
waters of  Egyptian society.14

2. The Desire for Legal Revision (TANQIH)

2.1 Liberalism

During the � rst three decades of  the twentieth century, Egyptian soci-
ety and politics shared a broad common denominator that united the 
various shades of  social and national opinion in the country, and which 
exerted an in� uence not only in intellectual circles, but within public 
discourse as a whole. This common denominator was liberalism, which 
colored the meeting of  East and West in Egypt, the various shades of  
national revival, the institutions of  power, economy and society.

There are disagreements among historians as to the year in which 
liberal discourse ceased to dominate Egyptian society, before anti-liberal 
forces such as the ‘Muslim Brotherhood’ and ‘Young Egypt’ as discussed 
above emerged on the social and political arena. The late 1930s are 
usually considered the twilight years of  Egyptian liberalism, and as 
the point after which alternative nationalist and Islamicist theories 
expounded by those who challenged the pro-Western liberal approach 
began to move toward center stage. The research is also divided regard-
ing the end of  the era of  liberalism. N. Safran placed this occurrence at 
the end of  the Second World War; A. Hourani proposed 1936, as did 
A. Lutf� al-Sayyid Marsot; while P. J. Vatikiotis simply stated that it came 
during the 1930s. The different dates are of  no special consequence in 
terms of  this book, except insofar as they indicate that the liberal era 
came to an end during the years in which the Civil Code, the subject 
of  this study, was being drafted.

As a broad generalization, Egyptian liberalism in this period may be 
seen as the desire for internal change in the face of  the challenge posed 

14 R. Tignor, State, Public Enterprise, and the Economic Change in Egypt 1918–1952 (Princ-
eton N.J.: Princeton University Press, 1984), p. 247; R. Tignor, Capitalism and Nationalism 
at the End of  Empire (Princeton N.J.: Princeton University Press, 1998), p. 36; E. Davis, 
Challenging Colonialism: Bank Misr and Egyptian Industrialization, 1920–1941 (Princeton N.J.: 
Princeton University Press, 1983).

�
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by Europe—the challenge of  a rapidly-changing world, while attempting 
to adapt the various facets of  life to this changing European pace in the 
� elds of  religion, legal reform, state institutions, economic life, higher 
education and the arts. This desire for change in itself  re� ected the 
process of  Westernization that had occurred among sections of  Egyptian 
society, and certainly among its elite. The worldview of  Egyptian liber-
als was shaped by the Greek, French and British philosophers, and by 
the great humanist and rationalist novelists of  the nineteenth century. 
Some of  these liberals also addressed the ancient Islamic traditions, 
and saw this attempt to forge a synthesis between different worlds as a 
form of  innovation (tajd�d ).15

As for the secular orientation of  this generation, M. Winter has 
shown that it may be more accurate to speak of  ‘westernization’ than 
‘secularization’. The secular process did not focus on the separation of  
church and state (polity separation), but rather on a unique model of  
secularism that expands toward government (polity expansion). Accord-
ing to this model, the government expands its authority into � elds of  
social and economic life that were formerly shaped by religious pat-
terns.16 S. Shamir demonstrated that this liberalism differed considerably 
from the European model (which fell into decline during the zenith of  
Egyptian liberalism), particularly in terms of  the integration of  Islamic 
tradition, the absence of  any tradition of  civil society in Egypt, the 
absence of  economic dimensions and the absence of  any real tension 
between the individual and the collective.17 In the third edition of  his 
classic work Arabic Thought in the Liberal Age (1983), A. Hourani criticized 
the limited use that he had made of  the term ‘liberal’ in describing the 
ideas imported into the region from the West. In his new edition, he 
argued that these ideas related not only to democratic institutions and 
individual rights, but also to national resilience, unity and the strength 
of  regimes.18

F. Ziadeh and D. Reid have shown that, in Egypt during this period, a 
new and dynamic cadre of  attorneys and jurists provided an important 
kernel for de� ning and protecting secular liberalism in the country. The 
members of  this cadre advocated the adoption of  the secular liberal 
constitution of  1923 (which mainly followed the Belgian constitution). 

15 Shamir, pp. 196–199; Smith, p. 409.
16 Winter, p. 44.
17 Shamir, pp. 196–197.
18 A. Hourani, p. iv.
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They protected the constitution, and it protected them: by protecting 
personal liberties, through the perception of  the state as the source 
of  all authority, through a democratic approach that emphasized the 
principle of  the rule of  law, through pluralism of  expression, and 
through an attempt to restrict the monarchy and transfer some of  the 
king’s legislative authorities to the legislature. Ziadeh explained the 
emergence of  this cadre as the result of  the in� uence of  its members’ 
legal education, which had been acquired in European schools in Egypt 
or during their studies in France and Britain. The reality of  the Mixed 
Courts (al-ma��kim al-mukhtala!a ) in Egypt, in which some of  the judges 
were Westerners, and which ruled according to Western legislation, 
led to the emergence of  generations of  Egyptian attorneys and judges 
steeped in Western legal perceptions, including the separation of  powers 
and the independence of  the judiciary. Indeed, during the early years 
of  the twentieth century, legal studies were considered a framework 
for an advanced ‘liberal education’ in Egypt. It is hardly surprising, 
therefore, to � nd that most of  the leading � gures of  the period had a 
legal education, including �A	mad Lu�f� al-Sayyid, Mus�afa al-Na		�s, 
�Al� M�hir, �A	mad M�hir, Ma	m�d Fahm� al-Nuqr�sh�, Mu	ammad 
�usain Haikal, Tawf�q al-�ak�m, Mu	ammad �Al� �Al�ba, Mu	ammad 
Lu�f� Jum�a, Mu	ammad Naj�b, Fu��d Saraj al-D�n, Fat	� Radw�n, 
�Abd al-Kh�liq �as�na and others.19

Leading attorneys who offered a coherent exposition of  the Western 
political concept of  the freedom of  the individual include, most notably, 
Fat	� Zaghl�l (1863–1914) and Lu�f� al-Sayyid (1872–1962). Al-Sayyid 
was the closest to the European liberal principles of  the nineteenth cen-
tury, with his insistence on individualism and on limiting the power of  
government.20 Ziadeh wrote that leading attorneys in this context also 
include Q�sim �Am�n, �Abd al-�Aziz Fahm�, �Abd al-khaliq Tharwat 
and �Abd al-Razz�q al-Sanh�r�.

Admiration of  European liberal ideas was widespread among this 
cadre of  jurists, and among government clerks, whose functions required 
them to think in terms of  rights and obligations, authority and immunity, 

19 F. Ziadeh, Lawyers, the Rule of  Law and Liberalism in Modern Egypt (Stanford: Hoover 
Institute, 1968), p. 77 (Hereinafter: Ziadeh, 1968); D. M. Reid, Lawyers and Politics in 
the Arab World (Minneapolis/Chicago: Bibliotheca Islamica, 1981), pp. 94, 134, 151, 
154–155.

20 �A	mad Lu�f� al-Sayyid, Mushkilat al-�uriyya (Beirut: 1959); �A	mad Lu�f� Al-Sayyid, 
Qi��at �ay�t� (Cairo: 1960); Ziadeh, 1968, pp. 88–89.
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sovereignty and personal liberty. This also explains their enthusiasm for 
democracy, and while European democracies faced numerous challenges 
in the 1930s, �Abd al-Razz�q al-Sanh�r�, the central character of  this 
book, was bold enough in 1938 to de� ne democracy as the best form 
of  government invented by man.21

As early as 1952, al-Sanh�r� advocated a form of  judicial review 
of  the decisions of  parliament, a pioneering position in Arab consti-
tutional law. This demand, which is at odds with the classic concept 
of  the separation of  the powers, re� ects the absorption of  pluralistic 
concepts, the desire for democracy and a balance between the powers 
of  government:

The deviation from the authority of  the legislature appears as the third 
development, following the two previous developments: the theory of  the 
abuse of  a right, and the deviation from the authority of  the executive 
power. Just as we have described the abuse that may be committed by 
an individual in exercising his right, and the deviation by the executive 
power from its authority, what is to prevent the parliament from deviating 
from its legislative authorities?

 . . . (While) our Egyptian constitution does not include the establishment 
of  a supreme court charged with examining the constitutionality of  laws, 
neither does it include any prohibition against such constitutional review. 
The court will not disqualify an act of  legislation, but that same court 
must refrain from implementing legislation contrary to the constitution, 
in the case of  non-constitutionality.22

While liberal intellectuals spoke of  tajd�d, the cadre of  attorneys pre-
ferred the term tanq��, a word that can refer to editing, polishing or 
selecting kernels of  wheat. They used this term to refer to a general 
legal reform in all areas of  life, in the hope that legal change will in 
turn encourage the emergence of  a new Egyptian society more in 
harmony with itself  and with the world. This was a desire for social 
and political change to be secured through legal means—an approach 
characteristic of  those jurists who believed that with the stroke of  their 
pen the legislature could secure desirable social changes. As we shall see 
below, Sanh�r� shared this same hope, as he drafted the new Egyptian 
Civil Code, although his approach toward the relations between society 
and law was more complex.

21 �Abd al-Razz�q al-Sanh�r�, “Al-Ta�b�r �an Ra�y al-�Umma” Al-Hil�l 46 (April 
1938), pp. 601–603.

22 �Abd al-Razz�q al-Sanh�r�, “Al-�In	ir�f  f� �Isti�m�l al-Sul�a al-Tashr��iyya”, in 
Majm��at Maq�l�t wa �Ab�� th al-�Ust�dh �Abd al-Razz�q al-Sanh�r� (Cairo: Ma�ba�at J�mi�at 
al-Q�hira, 1992), volume 1, pp. 423, 476–477.
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The classical legal approach was, on occasion, too theoretical and 
arti� cial for the needs of  Egyptian society (Reid noted that it was 
often said, semi-seriously, that these attorneys had turned the Egyptian 
Question into the Egyptian Case).23 However, some members of  this 
cadre of  attorneys argued that it was also important to prepare the 
population for these reforms, in order to ensure their successful incul-
cation in society. To this end, for example, the attorney Fat	� Zaghl�l 
devoted much time to translating into Arabic the liberal classics of  the 
nineteenth century.

The political pluralism of  what was dubbed the constitutional ‘liberal 
experiment’; the animated parliamentarism; the independence of  the 
legal system as opposed to the traditional approach of  the clergy (the 
�ulam�� ) who were subject to the ruler; the positioning rule of  law as 
the basis for this cadre of  attorneys; a lively and relatively free press—all 
these combined to create a modus operandi unique to this period: lobbies 
of  attorneys who pressured the legislature by means of  articles in the 
press, lectures and campaigns in parliamentary committees, in the hope 
and assumption that such pressure would yield results.

Thus, the legal struggles of  these attorneys during this period were 
accompanied by numerous articles in the Egyptian press. Major laws 
were adopted by the relatively pluralistic parliament after academic, 
legal, public and parliamentary struggles, rather than on the dictate 
of  an all-powerful ruler. Tanq��, then, was founded on a culture of  
discourse typical of  the period.

This group of  attorneys led several campaigns for a broad-based 
tanq�� in Egyptian society, which they sought to improve and make 
more ef� cient by means of  these reforms. They advocated a reform of  
the court system; reforms in the laws of  personal status; changes in the 
status of  the Muslim trust (the waqf ) and a reform in civil law, includ-
ing the amendment or even abolition of  the twin civil codes—that of  
the Mixed Courts (from 1876) and that of  the native (�Ahl� ) Egyptian 
Courts (from 1883).24

These attorneys advocated a uni� ed Egyptian legal system, free of  
the Mixed Courts, which ostensibly dealt with cases involving Egyptian 
citizens and foreigners, but actually managed the legal and commercial 
life of  the country, and free of  separate courts ruling according to the 

23 Reid, p. 103.
24 On the Mixed Code see: J. Y. Brinton, The Mixed Courts of  Egypt (New Haven: 

Yale University Press, 1968), pp. 86–96.
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Shar��a (al-ma��kim al-shar�iyya) and the laws of  other recognized religions 
and ethnic groups (al-ma��kim al-milliyya). Ef� ciency became a principle 
to be fought for. The general approach was practical and liberal: Europe 
was perceived as role model, but also as a challenge.

2.2 The Resurrection of  the East

At � rst glance, the struggle to amend the Civil Code in Egypt seems 
surprising, as it would appear to contradict the general direction. After 
all, the existing code (the Mixed and the �Ahl� codes, in French and 
Arabic respectively) was based on the liberal French Code Civile, and, 
accordingly, might have been expected to enjoy the support of  the 
cadre of  liberal attorneys who had been educated and in� uenced by 
this code. This was not a piece of  Islamic law or Islamic codi� cation, 
but an example of  the European legislation that should ostensibly have 
been a model for this circle. In 1926, Turkey abolished its civil code, 
which was based on the �anaf� school (the Majalla), and replaced it 
with the Swiss Civil Code, just the opposite of  the situation in Egypt 
during the same period. Headed by �Abd al-Razz�q al-Sanh�r�, a group 
of  Egyptian attorneys sought to abolish the legislation based on the 
French code and introduce new legislation incorporating elements of  
the Islamic Shar��a and local legal culture. Having waged a campaign to 
amend the status of  the Waqf in the name of  ef� ciency and modernity, 
why would the Western-oriented jurists of  Egypt now agree to replace 
a living and successful civil code with apparently antiquated provisions 
liable to impair the stability of  the legal system? The conclusion to be 
drawn from these questions is that the process of  legislating the New 
Code differed from the other aspects of  tanq��; in other words—while 
the legal mechanism and operation of  these social systems were, perhaps 
similar, the goals were distinct.

While this legal cadre spoke of  individual rights, the New Code � rst 
and foremost addressed the rights of  the collective, echoing the legal 
and socioeconomic approaches current in Europe during the � rst half  
of  the twentieth century. While they spoke of  individualism, liberalism 
and even capitalism, the New Code spoke of  the weak members of  
society and society’s duty to care for the weak within the context of  a 
broad-based social solidarity. While they emphasized the values of  the 
West, Sanh�r� sought to emphasize the values of  the East as a more 
appropriate antithesis for his region—the East as a civilization that is 
not inferior to that of  the West. This explains his respectful attitude 
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to the Islamic Shar��a, although in the context of  the Civil Code, he 
perceived it primarily from the point of  view of  culture, civilization 
and sociology, rather than religion.

Accordingly, while Ziadeh and Hill considered �Abd al-Razz�q al-
Sanh�r�, the architect of  the New Code, part of  the same historical 
category as the secular liberal stream, a distinction should be made 
between Sanh�r� and the typical secular liberals of  the 1920s and early 
1930s. Such a distinction will facilitate an understanding of  the distinct 
goals of  the New Code as Sanh�r� perceived them.

I. Gershoni and J. Jankowski distinguished between various key cat-
egories within the Egyptian nationalism of  the � rst half  of  the century, 
including, for the purpose of  our discussion, territorial Egyptian nation-
alism, which is basically identi� ed with those secular liberals who saw 
the West not only as a role model, but also as the remedy for Egypt’s 
woes; nationalism founded on Islam; and Easternism. The latter two 
categories challenged the former, and it is in this context that the New 
Code should be examined.

The Islamic nationalist approach spoke of  a return to the ancient 
days of  Islam: the liberation of  the Muslim nation, its internal cohesion 
and political uni� cation. The Eastern approach argued that the East 
was home to a unique civilization with its own emphases and values 
that would enjoy a renaissance as the West fell into decline.25

In his personal diary, which was not intended for publication, Sanh�r� 
recorded a dream that may offer an explanation of  his political, legal 
and educational approach against the backdrop of  the gulf  between 
East and West:

In my dream, I saw the sun shining in the West with a dazzling light. I 
focused my gaze on it for a long time, and then turned my head to the 
East. I felt that I were drawing a still larger and brighter sun from the 
depths of  the East, and I felt as if  I were drawing this sun with my own hands 
[emphasis in original], while I heard whispered the phrase ‘knowledge’. 
Then I awoke from my sleep. Perhaps it was arrogant of  me to mention 
this dream in my memoirs, but it had a tremendous in� uence on me. I 
can still see before me the two suns, the shining sun of  the West, and 
the still more beautiful and radiant sun of  the East, overshadowing the 
sun of  the West. God, make this dream come true and I shall be capable 
of  anything.26

25 Rede� ning, pp. 79–96, 35–53.
26 Diary, Lyon, 24 October 1921, pp. 52–53.
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Sanh�r� perceived the relations between East and West as dynamic 
rather than static: one rising as the other descended. This approach 
describes an inherent state of  coexistence, with a diffusion that is per-
ceived as relatively healthy and as vital to the progress and spiritual 
enrichment of  humanity. As he wrote in his diary:

The revival of  the East does not imply a war against the West. The resur-
rection of  the East in no way contradicts our bene� ting from the sciences 
and culture of  the West, since the East still requires this. The East can 
draw on the culture of  the West in those areas that will bring bene� t, 
just as the West drew on the culture of  the East in its own revival. The 
West should not be afraid of  the East as it attempts to revive itself, since 
this is in the West’s own interests. Wars will be reduced by closing the 
gates of  greed (a reference to imperialism—G. B.), thus opening up to 
the West young nations that will join, according to their luck, the world 
of  culture and advanced sciences.

The revival of  the East does not mean the revival of  one particular 
religion at the expense of  another or the establishment of  an expansive 
empire dominating the nations of  the East and displaying animosity 
toward the West. Religion can only prevail in the East, because the East 
is the cradle of  all the religions, an expansive empire of  history . . . The 
nations of  the East aspire to revival; each nation will attend to its own 
affairs, and if  alliances are formed, this will be for the purpose of  eco-
nomic advancement and to repel enemies.

I shall add a further point, namely that after independence, the peoples 
of  the East should establish a scienti� c movement (to revive the sciences 
of  the East) based on the ancient Eastern sciences, together with the 
spirit created through the experiences accumulated to date by the West. 
After all, knowledge has no homeland.27

What, then, does Sanh�r� consider the advantage of  the East over the 
West that may lead to the revival of  the East and an increase in its 
global relevance? The answer is its spirituality:

The East is waking now from its slumber, and seeks to play a part in 
the happiness of  the world by raising the status of  culture, after it has 
remained silent for some while. But it wishes to make a serious effort in 
a manner that does not imitate the West. It seeks to maintain two unique 
aspects of  its culture: that this culture will have an Eastern quality in the 
connection between past and future; and that this culture will serve as 
an answer to the growing materialism of  contemporary Western culture. 
Westerners have gone too far with their materialism, and the victims of  
this culture exceed those who have bene� ted from it. The world is now 

27 Diary, Lyon, 27 August 1923, pp. 98–99.
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waiting for the East to save it from this abyss. And who can perform this 
task better than the East—the source of  light, wisdom and the religions? 
Say not that the East should imitate the West and abandon religion, 
for this would cause the gravest damage to culture. Culture began with 
religion and it will end with it.28

It is hardly surprising, then, that Gershoni and Jankowski considered 
Sanh�r� and those of  his ilk not among the strongly liberal public, but 
as a form of  hybrid between Islamic and Eastern identity, within the 
framework of  diverse national discourse. Their point of  reference was 
the revival of  the East, but on the basis of  Islamic civilization. They 
claimed that these intellectuals set out to interpret Islamic civilization 
in secular terms: a civilization that is the product of  a historical process 
re� ecting a social situation, and embodying secular social meanings, and 
which is no longer controlled by religion. Islam, these circles argued, 
was indeed born in a revelatory religion, a religion formulated in the 
sacred texts, but the Islamic civilization has acquired a distinct, extra-
religious existence, and has become an autonomous secular entity. 
This Islam, which is an historical and cultural creation that embodies 
only the slightest spark of  religious faith, was seen by these individuals 
as a proper and � tting foundation on which they sought to establish 
the pan-Eastern framework. “Identi� cation with the ‘east’—while a 
‘spiritual’ entity, nonetheless broader than Islam per se—provided such 
a framework”.29

According to Sanh�r�’s perspective, Islamic law provided a poten-
tial and authentic Eastern response to Western culture and European 
law, since it was in no sense inferior to the law that formed the West, 
whether Roman law or English common law. He addressed Islamic law 
from the standpoint of  Islamic culture and civilization, rather than that 
of  the Islamic religion, although he was personally a devout believer. 
There is ample evidence of  this in his diaries, in statements such as 
“I believe in God with a limitless belief,” and “Our bond with God 
uplifts heart and mind.”30

The ‘historical school’ of  law, headed by the German jurists Friedrich 
Karl von Savigny (1779–1861) and Josef  Kohler (1849–1919), in� uenced 
Sanh�r�’s mundane perception of  Islamic law. These scholars discussed 
the revival of  the legal system of  a given society and its adaptation to 

28 Diary, Paris, 4 January 1924, p. 139.
29 Rede� ning, pp. 35–53.
30 Diary, pp. 54, 172.
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modern society. Regardless of  whether the legal system in question is 
Roman law, the Shari�a or Jewish law, its antiquity does not necessarily 
detract from its pertinence even in modern times. This revival may also 
lead to a social and cultural renaissance.31

The ‘historical school’ in German legal theory began after the 
defeat at the hands of  Napoleon, who tried to impose French legisla-
tion throughout the German states. After his downfall, it was decided 
to abolish this legislation. The question that arose was similar to that 
facing Egypt in the time of  Sanh�r�—with what should it be replaced? 
Savigny argued that original German law should be enacted, based on 
the Roman legal system, which had been used in Germany for some 
one thousand years; moreover, he argued that each nation adds of  its 
own spirit to this legal system, updating it and ensuring its � exibility 
and relevance. Ultimately, at the end of  the nineteenth century com-
prehensive laws were enacted in Germany that embodied a successful 
blending of  Roman law and norms and speci� cally German legisla-
tive traditions. Kohler added that the function of  law is to create the 
sociopolitical order necessary to maintain the achievements of  the past 
and create cultural progress.32 For Sanh�r�, there could be no better 
source for advancing the Muslim and Arab revival than Islamic law. 
In any case, his starting point was the West and European law and he 
searched for a local-Eastern counterpart, which he found in the form 
of  Islamic law.

This explanation of  the seam between Eastern nationalism and 
Islamic nationalism is important not only in order to understand 
Sanh�r�’s world view, but also in order to appreciate his future legal 
intentions. An interesting analogy may be drawn between �Abd al-
Razz�q al-Sanh�r�, who used Islamic law as a screen for introducing 
Continental legal norms into Egyptian law, as we shall see in this book, 
and representative of  another Middle Eastern culture, the Israeli Profes-
sor Uri Yadin, who, it has been claimed, used Jewish law to introduce 
norms from German law, such as the concept of  ‘good faith’, into the 
Israeli legal system. The term itself  is drawn from the world of  Jewish 
law, but its sources in the Israeli context lie in the German civil code, 
just as Sanh�r� took the same article of  good faith from the German 

31 On Savigny and Kohler see: Lloyd’s Introduction to Jurisprudence, pp. 26, 890–985. 
32 On the ‘Historical School’ see H. Berman, “The Historic Foundation of  Law”, 

Emory Law Journal 54 (2005), p. 13.
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civil code and blended it in the Egyptian Code, while arguing that 
it came from the Islamic Shari�a. It may reasonably be assumed that 
both Sanh�r� and Yadin perceived Islamic and Jewish law respectively 
in their cultural and traditional contexts, rather than from a narrow 
religious standpoint.33

3. A Figure of Duality: �Abd al-Razz�q al-Sanh�r�

From the initiative to revise the existing Civil Code, through the long 
years of  drafting, consultations to defend the proposed Code in the 
houses of  parliament and its ultimate passage as law, the New Code of  
Egypt was largely the product of  the mind and hand of  the Egyptian 
jurist �Abd al-Razz�q al-Sanh�r� (1895–1971). This Code is widely 
considered a masterpiece of  legal phrasing, and to this day it forms 
the basis of  civil law in Egypt and most of  the Arab world.34

Sanh�r� embodied the duality characteristic of  the social circles 
from which he came: a legal scholar, yet also an experienced politician, 
whose path crossed with the most signi� cant decisions in the history of  
modern Egypt; a man thoroughly familiar with the Western world, yet 
who always sought to blend this world with the environment in which 
he lived—the ‘East’ as a value-based concept; a devout Muslim in his 
private life, and thoroughly intimate with the � qh (the Muslim law, which 
is part of  the Shari�a), yet someone who recognized the importance 
of  mundane legislation for his society; and, lastly, a great believer in 
democracy who ended his life in defeat, laying the foundation for the 
rule of  Colonel Jam�l �Abd al-N�
ir, which would later evolve into an 
authoritarian regime.35

33 On Uri Yadin see: Y. Meron, “Le Droit Allemand en Israël”, Revue International 
de Droit Conparé 43 (1991), p. 127. 

34 N. Saleh, “Civil Codes of  Arab Countries: The Sanhuri Codes”, Arab Law Quar-
terly 8 (1993), p. 161.

35 E. Hill, Al-Sanhuri and Islamic Law, Cairo papers in Social science, Vol. 10 Mono-
graph 1 (Cairo: The American University in Cairo Press, 1987), (Hereinafter: Hill); 
E. Hill, “Islamic Law as a Source for the Development of  a Comparative Jurisprudence, 
The ‘Modern Science of  Codi� cation’: Theory and Practice in the life and work of  �Abd 
al-Razzaq Ahmad al-Sanhuri (1895–1971)” in A. al-Azmeh (ed.), Islamic Law: Social 
and Historical Contexts (NY: Routledge, 1988), pp. 146–197; M. Khadduri, Political Trends 
in the Arab World: The Role of  Ideas and Ideals in Politics (Baltimore: Johns Hopkins Press, 
1970) pp. 239–244; J. Gordon, Nasser’s Blessed Movement (Oxford: Oxford University 
Press, 1992), pp. 21, 61, 146–147.
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Sanh�r� was born in the cosmopolitan city of  Alexandria on 11 
August 1895. In 1913, he moved to Cairo to attend the Cairo Law 
School, where the studies were held in English under pressure from 
the British occupiers. Donald Reid noted that this school was the arena 
for struggles between the French academic approach and the attempts 
by the British to anglicize the school, and with it—legal life in Egypt. 
It was here, too, that the students developed their nationalist leanings, 
since anti-British sentiments were rife in the institution.36

After his father, a government clerk, died during Sanh�r�’s second 
year of  studies, he began to work in the Ministry of  Finance in order 
to support himself. He completed his studies in 1917, the strongest stu-
dent in his class, and began to work as a wak�l al-niy�ba—a clerk in the 
prosecutor’s of� ce in the Mixed Court of  al-Mans�ra. After participat-
ing in the anti-British riots of  March 1919, during which he initiated 
a strike by the clerks, he was transferred—and effectively removed—to 
the court in �Asy�� in southern Egypt. In 1920, he secured a position as 
lecturer of  law at the school for Shari�a judges, but left his post a year 
later to travel to France to prepare his doctoral dissertation. He attended 
the University of  Lyon, the main destination for Egyptian students in 
France, and completed two theses—the � rst on contractual limitations 
on the freedom of  vocation in English law,37 and the second on the 
origins and development of  the Islamic Caliphate and the prospects for 
its reinstatement after its abolition in 1924 in Kemalist Turkey.38

In all his activities relating to Egyptian society, Sanh�r� showed a high 
level of  caring, genuine concern and a tremendous desire to contribute 
to the welfare of  his homeland. When he was just 23, he described the 
types of  active steps he felt were demanded of  him and of  all young 
Egyptians for the sake of  their nation:

I want every young person to know that he bears responsibility for the 
collapse of  his nation, and that he should not con� ne himself  to express-
ing revulsion or regret, since these emotions inevitably destroy hope in 
progress. If  working hands agree to act with determination and devotion, 
we can see the fruits of  our labor, even if  only after a long time.39

36 Reid, 18–19; Diary, p. 31.
37 Les Restriction Contractuelles à la Liberté Individuelle de Travail dans la Jurisprudence Anglaise 

(Paris: Marcel Biard, 1925).
38 Le Califat: Son Évolution vers une Société des Nations Orientale (Paris: Librairie Orientaliste, 

Paul Geuthner, 1926). The Book was Translated to Arabic: Fiqh al-Khil�fa wa-Tatw�rha 
li-ta�ba� �U�bat �Umam Sharqiyya (Cairo: Al-Hay�a al-��ma lil-Kit�b, 1993) (hereinafter: 
Fiqh al-Khil�fa).

39 Diary, 19 October 1918, p. 43.
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In France, Sanh�r� encountered phenomena to which he had not 
hitherto been exposed—a lively pluralism of  thought, dynamic politi-
cal action, anti-clericalism and liberty. This liberty—which had legal 
rami� cations, as we shall see in this book—inspired him, but he also 
found it alarming. He found it dif� cult to see how such liberty could 
be applied in his native East, so that his admiration of  the West actu-
ally enhanced his theory of  Easternism. While still a student in Lyon, 
he wrote:

I am amazed by the freedom of  thought and speech enjoyed by the nations 
of  the West. I attended two meetings in France, one of  Communists and 
the other of  capitalists. On both occasions, speakers several times used the 
term ‘revolution’, and the audience called out for the overthrow of  the 
existing regime—while this very regime listened. The storm passed with-
out anyone showing opposition. England has its Hyde Park, a kind of  
latter-day Tower of  Babel, where every speaker comes from a different 
side. One speaks in favor of  the existence of  God, while another preaches 
apostasy and denies God’s existence. One criticizes the policies of  the 
present government while another lauds them. The audience listen and 
applaud them all.40

In 1926, Sanh�r� returned to Egypt and took up a position as lecturer in 
civil law at the Cairo University. In 1934, he was alleged to have been 
responsible for a secret organization of  students for political motives, 
and was temporarily suspended from the university, though he denied 
the charges in the press.41 After this incident, Sanh�r� traveled to Iraq to 
head the Faculty of  Law in Baghdad. On returning to Egypt in 1936, 
he was appointed dean of  the Faculty of  Law at Cairo University. A 
year later, he was forced to leave his position “for political reasons.” 
His dismissal was probably due to his association with �A	mad M�hir 
and Ma	m�d Fahm� al-Nuqr�sh�, dissidents within the main nationalist 
party in Egypt at the time, the Wafd. In 1937, the three men founded 
the Sa�adist party. With links to the palace, the party claimed to be the 
true representative of  the positions of  Sa�ad Zaghl�l, the late founder 
and leader of  the Wafd (who died in 1927). The Sa�adist party was also 
considered the representative of  the major landowners and capitalists 
in the Egyptian parliament. This vindictive treatment of  Sanh�r� at the 
hands of  the leaders of  the Wafd was to reappear several times during 
his life. Every time a Wafd-led government was established, Sanh�r� 

40 Diary, Paris, 22 November 1923, p. 131.
41 Hill, p. 84.
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was dismissed or transferred from his positions, only to be reinstated 
after the establishment of  a Sa�adist government led by his friend 
�A	mad M�hir and, after his assassination, by al-Nuqr�sh�, another 
colleague of  him.42 Mu
�afa al-Na		�s (1879–1965), the leader of  
the Wafd movement, showed a particularly � erce hatred for Sanh�r� 
and pursued him during his years in of� ce. This political animosity 
was also signi� cant in the context of  the New Code, explaining the 
� uctuations in the composition of  the various committees responsible 
for drafting the Code. In 1937, Na		�s led to Sanh�r�’s dismissal from 
his position as dean of  the Faculty of  Law and his membership of  the 
committee for drafting the New Code. However, Na		�s’ government 
fell later the same year, and Sanh�r� was reinstated. In 1942, Na		�s 
again persecuted Sanh�r�, who � ed to Iraq and Syria, where he spent 
the period 1942–1944, during which he drafted the Iraqi Civil Code.43 
In 1944, Sanh�r� returned to Egypt to represent the Sa�adist party as 
minister of  education, a position he continued to hold in several anti-
Wafdist governments. In March 1949, he was appointed head of  the 
supreme administrative court of  Egypt, majlis al-dawla, the Council of  
State, modeled on the French Conseil d’Etat.44 He was still in this posi-
tion during the revolution of  July 1952, and Sanh�r� and the Council 
of  State sided with the rebel ‘Free Of� cers’; indeed, �Abd al-Razz�q 
al-Sanh�r� served as legal advisor to the Revolutionary Council and 
helped draft some of  its laws.

After the Of� cers’ revolution, however, Sanh�r� urged a return to 
civilian life, a position that inevitably brought him into con� ict with 
the Revolutionary Council. The Council of  State, which he headed, 
rapidly became a stumbling block in the efforts by the Revolutionary 
Council to establish a permanent military regime. Sanh�r�’s position 
formed part of  the struggle that emerged within the Revolutionary 
Council between Mu	ammad Naj�b and Jam�l �Abd al-N�
ir, and he 
became the target of  intense pressure. The Egyptian attorneys, who 
had become accustomed prior to the revolution to their status as the 
backbone of  civil life in the country and as a dynamic force for initiative 

42 Hill, pp. 84–85.
43 Z. Jwaideh, “The New Civil Code of  Iraq”, George Washington Law Review 22 

(1953), p. 176.
44 E. Hill, “Majlis al-Dawla, The Administrative Courts of  Egypt and Administrative 

Law”, in C. Mallat (ed.) Islam and Public Law: Classical and Contemporary Studies, (London: 
Graham and Trotman, 1993), p. 207.
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innovation, had not yet realized that in the new authoritarian regime, 
their expected role was purely technical. Sanh�r� could only watch as 
the most basic civil values of  parliament, political parties and freedom 
of  expression were gradually eroded.

On 29 March 1954, after an article in the daily newspaper Al-�Akhb�r 
quoted ‘rumors’ that the Council of  State and Sanh�r� were about to 
issue a decree denying the constitutionality of  the revolution, and that 
Sanh�r� himself  was to be appointed prime minister for a four-month 
transitional period pending elections to a legislative council, an outraged 
mob, incited by ‘military elements’, broke into the Council of  State 
building and attacked Sanh�r� himself. A statement by the Ministry of  
the Interior claimed that Sanh�r� had been attacked by demonstrators 
who had been deliberately misled by certain ‘opportunists’. In a cynical 
move, Jam�l �Abd al-N�
ir, who was probably behind the incitement 
and certainly interested in it, visited Sanh�r� in his home to express 
his sympathy at the attack. N�
ir made no effort to inform Sanh�r� of  
his impending political doom.45 

On 16 April 1954, a decree was issued against 38 of� cials from the 
old regime, most of  them politicians who had served as government 
ministers between February 1942 and July 1952. The decree stripped 
the of� cials of  their political rights for ten years. The group members 
were charged with responsibility for the corruption and decline that 
was alleged to have been rife in pre-revolutionary Egypt. Sanh�r� 
was among the group, despite his principled support for the Of� cers’ 
revolution. Thus, his political and public career was abruptly derailed 
at its peak.

Sanh�r� spent most of  the remainder of  his days in his home, denied 
of  the right to participate in the political and social life of  his beloved 
Egypt. In his personal diary, he wrote:

If  I have today begun to appreciate the meaning of  personal liberty, free-
dom of  expression and thought, it is not because I did not understand their 
meaning before now, but rather because I am like a sick man who failed 
to understand how agreeable life is until he fell sick. Liberty is like health, 
and a person cannot truly appreciate them until he has lost them.

There is a merchant who is determined to burn down his shop so that 
his bankruptcy will remain undiscovered. Do you think this merchant has 
taught the politicians some of  his methods? . . .

45 Al-�Ahr�m, 30 March 1954; Hill, p. 105.
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Congratulations to our victorious government. It is always right and 
it always wins the horse race. The only thing is that only a single horse 
takes to the tracks, and the government always bets on this horse.46

One thing, however, could not be denied Sanh�r�: the Civil Code that 
he conceived, planned, drafted and managed to pass through parliament 
several years before the revolution. Relieved of  most of  his activities 
and closed in his home, Sanh�r� thus devoted his energies to one of  
the few � elds permitted to him—legal research.

In April 1952, three months before the revolution, Sanh�r� published 
the � rst volume of  what was to become his monumental commentary 
on the New Code and the obligating interpretation—Al-Was�! f� Shar� 
al-Q�n�n al-Madan� (hereinafter: al-Was�!),47 comprising ten sections in 
twelve massive volumes, extending over thousands of  pages, and includ-
ing details not only of  the legal theories established in the Code, but 
also the social and economic context of  these theories.

Al-Wasi! and work relating to the New Code were effectively the only 
avenue by which Sanh�r� could maintain any involvement in Egyptian 
public life, offering a tiny window through which, albeit indirectly and 
covertly, he could attempt to in� uence the social purpose and inter-
pretation of  the Code. For the drafters of  other civil codes, such social 
purpose might constitute no more than an intellectual challenge; for 
Sanh�r�, it became the essence of  his being. He managed to complete 
the � nal section of  Al-Was�! a year before his death on 21 July 1971. 
However, as Enid Hill, who is considered his biographer, noted som-
berly, “The world does not know about these works, and few in Egypt 
indicate that they realize, other than in very general terms, what they 
comprehend”.48

Yet in an ironic twist of  history, �Abd al-Razz�q al-Sanh�r�, who was 
instantaneously removed from Egyptian social and political life, con-
tinues to live in the everyday workings of  courts throughout the Arab 
world, since al-Was�! is still considered the normative commentary on 
Arab civil law, and is required reading for every attorney in Egypt and 
the other Arab nations. By contrast, � fty years after the raucous revolu-
tion of  Jam�l �Abd al-N�
ir, this event now seems less cardinal in the 
nation’s history—a feature of  its past, but less of  its present or future.

46 Diary, 19 August 1954, p. 288; 19 June 1967, p. 319; 17 July 1967, p. 319.
47 �Abd al-Razz�q Al-Sanh�r�, Al-Was�! f� Shar� al-Q�n�n al-Madan� (Cairo: D�r al-

Nah
a al-�Arabiyya, 1997) (hereinafter: al-Was��).
48 Hill, p. 115.
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4. A Model of Legal Engineering: The Islamic SHARI�A

In order fully to appreciate Sanh�r�’s approach to domestic law from 
his early years as a jurist, and his conviction that it could provide the 
impetus for renewed growth in local society (meaning not just Egypt, 
but the Islamic world as a whole), we shall now examine a number 
of  theoretical legal models, perhaps even études, that he presented 
in the 1920s for the use of  the Shari�a. It would be wrong to draw a 
direct analogy between these models and the New Code, the drafting 
of  which started as early as the 1930s. Though a devout Muslim and 
an admirer of  the Shar�ia, Sanh�r� did not always apply this approach 
when drafting the Code.

4.1 A Theoretical Experimental Model

In his doctoral dissertation on the subject of  the Islamic Caliphate, 
Sanh�r� discussed in depth the way in which the Shari�a could become 
the foundation for Eastern culture as a whole, after undergoing a process 
of  ‘scienti� c’ fashioning. This was a model of  legal engineering, and 
its principle aspects are noted here in order to illustrate the manner 
in which Sanh�r� perceived law, rather than to draw any conclusions 
regarding the New Code. Nevertheless, echoes of  these models of  legal 
engineering may, of  course, be found in the Code itself.

The � rst stage in the revision of  Islamic law, as Sanh�r� argued in 
his thesis, was the scienti� c stage, in which Islamic law must be studied 
in accordance with the methodology of  international comparative law 
and in comparison to other legal theories. Within the Shar��a itself, those 
legal norms that are not related to religious ritual and concern not only 
Muslims, but humanity as a whole—should be distilled. Islamic law will 
then become a living legal branch that is no longer isolated within the 
apparently closed walls of  religious lawmaking, but which can become 
a natural part of  modern life.49

After fashioning Islamic law as a branch of  comparative law com-
pletely denuded of  religiosity, faith or ritual, the legislative stage then 
followed, i.e., the slow and gradual transfer of  provisions from Islamic 
law to the prevailing legislation.

Sanh�r� exempli� ed how this might be achieved by introducing an 
Islamic source of  interpretation into legislation, so that in the event of  

49 Fiqh al-Khil�fa, pp. 315–318.

�
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a lacuna in an existing law, the judge would turn to the Shar��a, so that 
Islamic law would create a form of  common law, and the courts would 
become accustomed to consulting Islamic law, particularly when the 
relevant law of  foreign origin was silent on a given issue.50

After re� ned Islamic law, so to speak, became familiar and accessible 
to the legal system and to the general public, the next stage would be to 
replace foreign legal norms with the norms of  Islamic law, after this had 
undergone its scienti� c development. This, however, was on condition 
that this process would not damage the existing legal system.51

Sanh�r� even anticipated a broad arena of  cooperation between the 
different Muslim countries, in which the common legal element, based 
on the � qh, i.e. the Islamic law distilled from the Shar��a, would become 
a focus of  Eastern cultural de� nition vis-à-vis the West and among these 
nations. He recommended that ‘a union of  perspectives’ should guide 
the legislators of  the different Muslim countries as they drew mutually 
from the same source of  Islamic law, although it was also appropriate 
to address the different realities of  each country. Such a union might, in 
his opinion, reduce the danger of  legal con� icts between these Muslim 
countries, and hence reduce friction. For Sanh�r�, this was a form of  
Eastern or Muslim unity by means of  the law.52

As part of  this engineering-based approach to the Shar��a, Sanh�r� 
sought to undertake an adaptation of  familiar Islamic institutions and 
terms in order to facilitate their integration in his mundane Eastern 
approach. I shall discuss here four key examples: the institution of  the 
Caliphate; the tool of �ijm�� in Islamic law; the dissection of  the Shar��a 
into a legal/mundane realm and a religious/ritualistic realm; and, 
lastly, the question of  interpretation, and, in particular, the question 
of  opening the ostensibly closed gates of  Islamic religious ruling. It is 
interesting to note that Sanh�r� strongly opposed those Islamic institu-
tions which he felt could not undergo mundane adaptation, such as 
the Shar��a courts.53 This is further evidence that he was opposed to 
the adoption of  religious institutions per se, without the mundane and 
utilitarian transformation he sought to effect in them.

50 Ibid., p. 319.
51 Ibid., pp. 320–321.
52 �Abd al-Razz�q al-Sanh�r�, “Al-Ta��w�n al-Thaq�f� wa al-Tashr��� Ma Bayna al-

Bil�d al-�Arabiyya”, in Majm��at Maq�l�t wa �Ab�� th al-�Ust�dh �Abd al-Razz�q al-Sanh�r�, 
volume 1, p. 327.

53 Wuj�b, p. 63.
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As noted above, these are theoretical legal models that cannot be used 
to draw conclusions regarding the process of  enacting the New Code. 
These models are presented in this chapter mainly in order to assist 
in understanding Sanh�r�’s system of  social and legal engineering, a 
concept and methodology that were central to his approach, and which 
would later � nd fertile expression in the formulation of  the New Code.

4.2 The Caliphate

Abolition of  the institution of  the Islamic Caliphate in Turkey in 1924 
was a subject of  great interest to Egyptian intellectuals and religious 
� gures in this period. In his second thesis, which was published in 1926 
under the title Le Califat: Son Évolution vers une Société des Nations Orientale, 
Sanh�r� wrote that “the Muslim world � nds itself  without a Caliph . . . so 
that the question of  the Caliphate has become a burning reality.” The 
questions raised for discussion in the thesis included whether the Caliph-
ate was a vital, important and worthwhile institution for the Muslims, 
and whether it was desirable and feasible to separate this institution 
from political authority and the organs of  power. Compared to other 
observers, Sanh�r� placed particular importance on the Caliphate, since 
the institution also served as the defender of  (Islamic) law.54

In May 1926, an Islamic congress was held in Cairo to discuss the 
rami� cations of  the abolition of  the Caliphate in Turkey, and the steps 
that should be taken to reinstate this institution. The congress reached 
the conclusion that the reinstatement of  the Caliphate was not pos-
sible, due to “the political weakness and division of  the Muslims and 
the passion for the idea of  particularistic nationalism.” The debate on 
the role of  the Caliphate also had a political dimension; P. J. Vatikiotis 
noted that the Egyptian religious leaders were alarmed by the aspira-
tions of  �usayn, the king of  �ij�z and former shar�f  of  Mecca. If  an 
Arab Caliphate were to be established in place of  the disposed Otto-
man Caliphate, they argued that it should properly be headed by an 
Egyptian, i.e., by their own king.55

54 Fiqh al-Khil�fa, pp. 35–40, 307–309. More on the debate of  the Caliphate: 
I. Gershoni, J. Jankowski, Egypt, Islam, and the Arabs: The Search for Egyptian Nation-
hood, pp. 55–74; C. Harris, Nationalism and Revolution in Egypt: The Role of  the Muslim 
Brethren (The Hague: Mouton 1964), pp. 133–135 (Hereinafter: Harris); E. Kedouri, 
The Chatham House Version and the Middle-Eastern Studies (London: Weidenfeld and  Nicolson, 
1970), pp. 177–207.

55 Harris, pp. 134, 296; Rede� ning, pp. 145–166.
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In his doctoral dissertation, Sanh�r� proposed an alternative con-
ceptual and theoretical perception of  the institution of  the Caliphate, 
according to which the Caliphate would stand above the separation 
between the religious and political realms, uniting both and thus 
also preventing the political authority from engul� ng the religious. 
He portrayed this religious authority as an ‘Organization of  Eastern 
Nations’, in which religion served as a means of  bridging the gaps 
between the different Muslim nations. He referred to this structure as 
a ‘temporary Caliphate’, adding that this regime should be � exible in 
character, since “Islamic law does not impose any particular form of  
government.”56

Sanh�r� noted that he was aware of  the tendency to despotism 
among the Caliphs. However, he drew a distinction between the corrupt 
individuals who had seized control of  this institution over the course 
of  history and the institution itself. According to his theoretical model, 
Islamic law argued that sovereignty “belonged to God alone.” After 
the death of  the Prophet, this sovereignty was placed in the [Islamic] 
nation as a whole, and not in the hands of  the Caliph or any other 
privileged group. “Accordingly, the Caliph is the representative not of  
God, but of  the nation.”57 This approach differed from the accepted 
religious perception. Sanh�r� seems to have been attempting to evolve 
an Eastern and Muslim constitutional legal theory, including the idea 
of  an ‘Organization of  Eastern Nations’ as an Eastern response to the 
League of  Nations, which was established during this period.

4.3 The Potential Application of  the Tool of  �Ijm��

�Ijm�� (consensus) is the third source of  Islamic law, based on a saying 
attributed to the Prophet Mu	ammad that “my nation shall never be 
united in error or fault.” The argument is that because of  this infallible 
and conservative doctrine, the gates of  independent Islamic lawmaking 
and interpretation (�ijtih�d ) were effectively closed. The term �ijm�� was 
used at the turn of  the century in the context of  the debate among 
Islamic modernists in Egypt, under the leadership of  Mu	ammad 
‘Abduh, who sought to institutionalize and restrict �ijm�� in order to 
enable the renewal and adaptation of  Islamic law.58

56 Fiqh al Khil�fa, pp. 307–314.
57 Ibid., pp. 54–57.
58 On the Issue of  �ijm�� see W. B. Hallaq, “On the Authoritativeness of  Sunni 

Consensus”, International Journal of  Middle East Studies 18 (1986), pp. 427–454; Hallaq, 
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Sanh�r� also discussed this concept on several occasions. As we shall 
claim below, however, the focus of  his concern was not the internal 
renewal of  Islamic law or the religious aspect of  this issue, but primarily 
social, legal and political considerations. Sanh�r� discussed this Islamic 
interpretative tool three times, and always on the theoretical level.

His � rst discussion of  �ijm�� appeared in his doctoral dissertation on 
the Caliphate, in which context he portrayed it as a tool for political 
de� nition rather than the interpretation of  religious law: “What is 
more democratic than the con� rmation that the will of  the nation 
is the will of  God Himself ?”59 This was his theoretical answer to the 
question of  the elected government in the Western democracies. The 
theoretical logic is that the will of  God is equivalent to the will of  
the people (and, by the same logic, both are infallible), and the will of  the 
people is equivalent to democracy. In the context of  his search for a 
response to the Western democratic system, Sanh�r� wondered whether 
the principle of  �ijm�� might be seen as “the basis for a representative 
regime in Islamic government.”60

The second context is Sanh�r�’s desire to use �ijm�� to elaborate the 
Islamic legal system and transform it into a living legal theory that 
can be updated in order to keep pace with modern life. Muslims, or 
representatives on their behalf  (in an institutionalized manner) would 
meet to discuss their problems and make decisions in keeping with the 
spirit of  the times. These decisions would constitute laws, and thus �ijm�� 
would actually become a force for innovation in the Shar��a, maintaining 
its � exibility and capacity for change.61

It is interesting to note that in a discussion on the subject of  �ijm�� in 
an article from 1938, Sanh�r� referred to the Italian scholar, Giorgio 
Del Vecchio (1878–1970), dean of  the Faculty of  Law at the Univer-
sity of  Rome, who stated, in a conference on comparative law in The 
Hague in 1932: “There is a mechanism by which norms of  custom and 
law that appear necessary today, can enter the of� cial law of  Islam. It 
is �ijm��, the consensus of  the community”.62 The use of  a quotation 
from a European scholar in order to claim legitimacy in an internal 
and ostensibly religious Islamic context illustrates Sanh�r�’s mundane 

A History of  Islamic Legal Theories: An Introduction to Sunni Usul al-Fiqh (Cambridge: Cam-
bridge University Press, 1997), pp. 75–81. 

59 Fiqh al-Khil�fa, p. 54.
60 Ibid., p. 63.
61 Wuj�b, p. 116.
62 Hill, p. 54.
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application of  the institutions of  religious law as a branch of  universal 
comparative law, rather than in their internal religious context.

The third context is that of  the New Code. Enid Hill has claimed 
that Sanh�r� sought to include the concept of  �ijm�� in the Code, and 
hence “become embroiled in the struggle to achieve that consensus in 
the drafting committees and in the Egyptian parliament”.63 This claim 
may be questioned, since in his central article on the subject, from 
1936, Sanh�r� already presented the preferred possibilities for draft-
ing a future Code, and related almost in passing to �ijm��, explaining 
that the innovation of  the Shar��a according to his proposal (by means 
of  �ijm�� ) was of  limited consequence in terms of  the adoption of  the 
new Code, and that, even if  the Shar��a were not renewed, it could and 
should be used as a source of  tradition for the new Code.64

In the deliberations of  the various parliamentary committees, the 
question of  �ijm�� did not arise, further suggesting that Sanh�r� saw this 
area as a theoretical aspiration that was not necessary for drafting a 
mundane civil code. It should further be noted that the tool of  �ijm�� 
does not appear in the drafts of  the Code.

4.4 Dismantling the Unity of  the Shar��a

It may be argued that Sanh�r� attempted to dismantle the unity and 
totality of  Divine Islamic ruling (the Shar��a—the term he himself  
employed, rather than � qh, i.e. Islamic law, which constitutes an integral 
part of  the Shar��a), and to divide it into a religious section (d�n� ), i.e., 
that which did not constitute a legal norm, but rather an ethical, moral, 
ritual or conscience-based instruction, on the one hand; and, on the 
other, mundane legal norms (dunyaw� ), that had no direct connection 
with Islamic religious ritual, but constitutes general legal norms.

While the former category would apply only to Muslims, the latter 
would also be appropriate for others, given his Easternist theory that 
the Shar��a is, � rst and foremost, a source that de� nes civilization and 
culture. He further subdivided the mundane category into two parts: 
variable norms of  a temporary and speci� c character, and permanent 
norms. These two categories could be amended and changed just as 
in any other legal system.65

63 Hill, 30.
64 Wuj�b, pp. 113, 115–116.
65 Fiqh al-Khil�fa, pp. 316–318; Sanh�r�, “Al-D�n wa-al-Dawla f� al-�Isl�m”, Majm��at 

Maq�l�t wa �Ab�� th al-�Ust�dh �Abd al-Razz�q al-Sanh�r�, volume 1, pp. 9–11. 
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Accordingly, it could be argued that by dismantling the ostensibly 
indivisible totality of  the Shar��a, Sanh�r� sought to transform Islamic 
law into an ordinary legal system, no more Divine than any other, and 
capable of  being developed, changed and updated and of  providing a 
cultural response to European legal systems. All this was possible once 
the system was free of  the burden of  Divine law and of  the rigid opposi-
tion to changes due to the closing of  the gates of  legal lawmaking.66

4.5 Opening the Gates of  Independent Interpretatiom (�Ijtih�d)

Sanh�r�’s conclusion, based on the application of  Islamic law as a 
potential personal, social and political response to the challenge of  
the West, and on his conviction that any legal system must be open to 
change, was that Islamic law must also change and maintain its vitality 
and relevance. This conclusion was incompatible with a central concept 
regarding Islamic law, namely that the gates of  independent lawmaking 
and interpretation (�ijtih�d ) have been closed. This approach presented 
Sanh�r� with a challenge: perhaps the closing of  the gates of  �ijtih�d 
implied that Islamic law had proved unable to stand alongside Roman, 
French or any other legal system, and hence found it convenient to with-
draw into its own four walls? “The important [Islamic] legal system fell 
into a state of  stagnation due to the commandment not to initiate the 
required development. [Accordingly] we must consider the rehabilitation 
of  principles and the revival of  Islamic law,” he argued.67

Regarding his personal ambitions in this legal, social and religious 
� eld, Sanh�r� wrote:

When I return to Egypt, I should like, if  possible, to devote myself  to a 
special study designed to � nd a new way to teach the Islamic Shar��a and 
its comparison to other legal systems, so that it may be possible to open 
the gates of  �ijtih�d in this splendid Shar��a, which were closed so long ago; 
so that it may be possible, after the gap of  the past centuries has been 
bridged, that this system could in� uence the future laws of  the Egyptian 
nation. I beg of  God that He make this hope come true.68

Later, however, in the context of  the New Code, Sanh�r� attacked the 
idea that Islamic � qh was stagnant, stating: “We should not be led astray 
by this super� cial argument leveled from some quarters against the 

66 Fiqh al-Khil�fa, p. 318; Ziadeh (1968), p. 116.
67 Ibid., p. 308.
68 Diary, 21 January 1922, pp. 55–56.
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Islamic Shar��a, as though it is un� t and frozen, since this is an erroneous 
theory. The Islamic Shar��a has developed greatly, and may still develop 
in order to adapt to existing civilization.”69 It may be that at this point, 
Sanh�r� was concerned that an argument about opening the gates of  
religious lawmaking—an issue he concerned marginal in the context of  
the Code—would merely delay the legislative process, and thus declared 
that Islamic law could be employed in its current state.

Accordingly, it may be argued that opening the gates of  religious 
lawmaking was of  interest to Sanh�r� not as an internal religious matter, 
divorced of  other legal systems or the general challenge of  the West, 
but rather as part of  an analogy he drew between Islamic law and 
other, Western legal systems. This is why Sanh�r� found an element 
of  � exibility in the tool of  �ijm�� enabling him to overcome the appar-
ent � aw of  an apparently frozen legal system.70 It also explains why 
Sanh�r�’s approach to �ijm�� (in the context of  the New Code), and his 
need to open the gates of  �ijtih�d or to argue that they were not actu-
ally closed should be seen not in terms of  the relations between the 
Islamic religion and domestic society, as was the case with Mu	ammad 
‘Abduh and others, but rather against the background of  comparative 
law, examining domestic law and European law as part of  the develop-
ment of  universal legal theory.

5. The New Egyptian Civil Code: Stages of Legislation

Before discussing the history of  civil codi� cation in Egypt, we should 
� rst de� ne the concept of  a ‘code’. A code is a comprehensive act of  
legislation characterized by several characteristics, most principally total-
ity, breadth, a systematic approach, abstraction and innovation. This 
is an act of  legislation that seeks to establish an arrangement whereby 
every question has an answer. The code is not, of  course, based on the 
assumption that it can contain no lacuna: as long as an act of  legislation 
is a human act, it will include cases of  omission. The totality of  the 
code refers to the desire to regulate the full scope of  legal relations in 
a given � eld, without deliberately leaving unregulated areas. The � eld 
in question is not narrow, but broad, re� ecting an expansive � eld of  

69 Wuj�b, p. 114.
70 Fiqh al-Khil�fa p. 318.
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life. The code is constructed in a systematic manner, showing organiza-
tion of  structure and order, in an effort to draft the act of  legislation 
in a comprehensive manner, so that the reader may � nd the principal 
arrangements. To this end, the code is developed at a fairly high level 
of  abstraction—this provides the proper � exibility that enables it to 
cope with changes in the social background—a characteristic achieved, 
among other means, by the frequent use of  principles and stopgap 
terms. Sometimes, the code even repeats an existing law; sometimes, an 
effort is made to introduce an arrangement different from that currently 
pertaining. The former law is nulli� ed, and the new act of  legislation 
henceforth provide the source of  existing law. In most cases, the code 
embodies a blend of  new and old law.71

Like Cato the Elder, Sanh�r� began from 1932 to call for the replace-
ment of  the existing Civil Code in Egypt with a New Civil Code, thus 
unifying the double legal system created by the simultaneous application 
of  the Mixed Code (al-taqn�n al-mukhtala!) of  1876 and the indigenous 
code, based thereon (al-taqn�n al-�ahl� ) from 1883.

In June 1876, Egypt enacted the Civil Code, based mainly on the 
French Civil Code of  1804. This code was used by the Mixed Courts 
(al-ma��kim al-mukhtala!a ) in trying foreigners in the country. In 1883, this 
code was translated from French to Arabic (with minor amendments) 
for use in the native/national courts (al-ma��kim-al-�ahliyya/wa!aniyya) 
which judged Egyptian citizens.

The Mixed Courts were international courts that operated in 
Egypt under the terms of  the Capitulations system between 1875 and 
1949. Their judicial authority, primarily civil in scope, included the 
foreigners in the country, as well as ‘foreign interests’, with the result 
that they enjoyed relatively broad authority in Egypt’s economic life 
during this period, and therefore were the object of  growing disquiet 
among nationalist circles in the country. The native (�ahliyya) courts, 
later renamed the national (wa!aniyya) courts, tried Egyptian citizens;72 
over time, however, legal and nationalist resentment developed against 
these codes and courts in Arab-Egyptian legal circles. In 1937, the 

71 On the codi� cation in general: J. M. Kelly, A Short History of  Western Legal Theory 
(Oxford: Clarendon Press, 1999), pp. 311–315.

72 La�ifa Mu	ammad S�lim, Al-Ni��m al-Qa ��i al-Mi�ri al-�adith, 1875–1914, pp, 
29–53, 113–124; Tawf�q Shi	�ta, Ta�r�kh �arakat al-Tajd�d f� al-Nu�um al-Q�n�niyya f� 
Mi� r . pp. 57–64; Al-Kit�b al-Dhahab� lil-Ma��kim al-�Ahliyya, 1883–1933 (Cairo: Ma�ba�at 
al-Bul�k, 1938), in 2 volumes.
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Montreux agreement was signed between the Egyptian authorities and 
the nations who had citizens resident in Egypt, establishing that by 
October 15, 1947, the Mixed Courts would be abolished and a single 
system of  jurisdiction would apply in Egypt. This legal independence 
also provided the grounds for drafting a new civil code.

On 27 February 1936, in anticipation of  the expected abolition of  the 
Mixed Courts, the Egyptian government established the � rst committee 
of  jurists charged with drafting the new civil code. The committee was 
headed by Mur�d Sayyid �A	mad, and its members included Sanh�r�. This 
committee was mixed (� ve Egyptians and three foreigners), and although 
it was dissolved by the new government established just three months 
later, it managed to complete part of  the work of  drafting the Code.

A second committee was established by the government on 20 
November 1936, headed by K�mil �idq�, but Sanh�r� was not among its 
members (as noted above, this was a Wafdist government that resented 
Sanh�r�’s abandoning the party to join its rival). This committee’s delib-
erations focused mainly on the subjects of  guarantees and preemption 
(shuf �a), but it, too, was dissolved on the pretext of  dissatisfaction with 
its work. The actual reason was that the Wafdist government had fallen, 
and been replaced by a Sa�adist government. As a member of  the new 
ruling party, Sanh�r� presumably hoped to return to the drafting com-
mittee. In fact, on 28 June 1938, Minister of  Justice ’A	mad Khashba 
B�sh� decided to charge two experts with the task: Dr. Sanh�r� and his 
French colleague, teacher and friend, the renowned Professor Edouard 
Lambert. The Ministry of  Justice recommended that just two “of  the 
most eminent legal scholars” draft the New Code, one Egyptian and 
the other a foreigner. They were assisted by a legal team comprised 
entirely of  Egyptians.

Over the years, Sanh�r� maintained contacts with two leading French 
legal experts who were at the forefront of  the transformation in French 
civil law in the early twentieth century, as will be discussed below. Lam-
bert and Louis Josserand (1868–1941), who both had a strong in� uence 
on Sanh�r�, were professors of  law from the University of  Lyon. These 
contacts were particularly important given the in� uence of  French law 
in that period on Egyptian law, and particularly in the context of  the 
goal of  a sociological transformation of  law, as will be presented in this 
book, or, for example, the theory presented by Lambert in his book on 
customary law such as that created in court.73

73 E. Lambert, La Fonction du Droit Civil Comparé (Paris: V. Giard et E. Brière, 1903).
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The two French experts were directly involved in the subject of  law 
in the Arab world, which accordingly had the status not of  a remote 
legal system but of  one intimately connected to the main developments 
in Continental civil law. Lambert was invited to drat the general sections 
of  the opening chapter in the Egyptian New Code, while Josserand 
drafted the general theory of  obligations as applied in the Lebanese 
civil code. Lambert’s involvement in drafting the Egyptian Code also 
had a personal historical background, and constituted a form of  revenge 
against the British, who had ruled Egypt in the period 1882–1922. 
Lambert had served as director of  the School of  Law at Cairo, but 
in 1907 he became embroiled in a dispute with the British advisor to 
the Ministry of  Education and resigned. The dispute occurred against 
the background of  the attempts by the British occupiers to anglicize 
schools in Egypt and to displace French educational in� uences. An 
Englishman by the name of  Hill took Lambert’s place as director of  the 
school. The incident was reported prominently in the French press, and 
letters were exchanged on the subject between the French and British 
foreign ministries. After Lambert’s resignation, the school was run by 
the British, who saw it as an important base for in� uencing Egyptian 
nationalism. This process continued until 1923, when the Egyptians 
began to run the school, and French in� uence was again in evidence, 
albeit obliquely.74

For Egyptian nationalists, and surely for Sanh�r�, the enemies of  the 
British were perceived as friends. It may be assumed that, for Lambert, 
his involvement in drafting the New Code constituted a personal tri-
umph over the British, who had led to his removal.75

For Sanh�r�, the new position was the realization of  his longing to 
contribute to his homeland and to attempt to transform this codi� cation 
into a tool for legal and social change in the country. As early as 1922, 
while studying law in Lyon, Sanh�r� had set himself  the objective of  
“serving my country, if  God enables me so to do.” His � rst goal was to 
participate in the revival of  the Islamic Shar��a and to make it worthy 
of  use in our generation; his second was to participate in Egypt’s eco-
nomic and � nancial revival; his third was to play a part in educational 
processes, including strengthening the status of  women and improving 

74 Reid, pp. 19–20.
75 More on the In� uence of  Lambert on Sanh�r�: Fiqh al-Khil�fa, pp. 29–33; 

“Taqr�r �an al-Mu�tamar al-Dawl� lil-Q�n�n al-Muq�rin bi-L�h�y f� �Ijtim��ihi al-�Awal 
Sanat 1932”, Majm��at Maq�l�t wa �Ab�� th al-�Ust�dh �Abd al-Razz�q al-Sanh�r�, volume 
1, pp. 23–29.
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their social conditions; and his last goal—to contribute to the revival 
of  the Arabic language.76

As he began work on drafting the New Code, Sanh�r� formulated a 
credo that alluded to the holistic role he would attribute to the Code 
as a bridge between law and society. In his comments, he referred to 
Friedrich Karl von Savigny (1779–1861), the leading German jurist of  
the nineteenth century. In his famous essay The Vocation of  Our Time in 

Legislation and Jurisprudence (1814), Savigny had established an af� nity 
between the community and law, according to which law must adapt 
itself  to what he termed ‘the spirit of  the people’ (Volksgeist). A law that 
was not consonant with the spirit of  society was doomed to failure. On 
the relationship between the public, the legislature and law, he wrote:

If  we enquire � rst as to the content of  written law, they are already 
determined by the mode of  derivation of  the lawgiving power; the 
already present people’s law supplies those contents or what is the same 
thing, written law is the people’s law. If  one were to doubt that, one must 
conceive the lawgiver as standing apart from the nation; he however 
rather stands in its center, so that he concentrates in himself  their spirit, 
feelings, needs, so that we have to regard him as the true representative 
of  the spirit of  the people . . . Lastly, in the history of  every people enter 
stages of  development and conditions which are no longer propitious 
to the creation of  law by the general consciousness of  a people. In this 
case this activity, in all cases indispensable will, in great measure, of  itself  
devolve upon legislation.77

According to Savigny, custom is a public and central manifestation 
of  law, and, accordingly, the function of  jurists is to adapt law, which 
becomes complex and technical, to its changing social contexts.

If  one looks at the true bases of  positive law, at the actual substance 
of  it, he will see that in that view, cause and effect are exactly reversed. 
That basis has its existence, its reality, in the common consciousness of  
the people. This existence is an invisible thing; by what means can we 
recognize it? We do so when it reveals itself  in external act, when it steps 
forth in usage, manners, custom; in the uniformity of  a continuing and 
therefore lasting manner of  action we recognize the belief  of  the people as 
its common root, and one diametrically opposite to bare chance. Custom, 
therefore, is the badge and not a ground of  origin of  positive law.78

76 Diary, pp. 61–62.
77 Lord Lloyd of  Hampstead, M. D. A. Freeman, Lloyd’s Introduction to Jurispru-

dence (London: Stevens, 1985), pp. 893–894.
78 Ibid., p. 893.
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Savigny was opposed to codi� cation, arguing that history suggests 
that hasty codi� cation has little value. For our purposes, Sanh�r�’s 
reference to Savigny emphasizes the extent to which European legal 
discourse formed part of  legal discourse in Egypt. Sanh�ri disagreed 
with Savigny’s comment against the idea of  codi� cation:

Law does not con� ne itself  to the pages of  a book or to a set of  articles, 
and this fact has become undisputed since Savigny pointed it out. The 
legal school he headed managed to prove that law is a living, grow-
ing and developing creation within the environment in which it was 
born . . . It might seem that the consolidation of  law through articles and 
sections, the process we know as codi� cation (taqn�n), is not consonant 
with this assumption, but neither does it contradict it. After all, law that 
is a constant state of  development must at some point be written down 
at the point it has reached. Such consolidation need not be � nal, since 
law has no end . . . If  Savigny was attacking the very notion of  codi� ca-
tion, time has proved him incorrect, and one cannot ignore the practical 
bene� t of  codi� cation, as proved by the experience of  many nations. A 
legal collection assists greatly in drawing the general public nearer to an 
acquaintance with law.

Neither can it be claimed that such codi� cation will restrict law in a 
narrow and limited space, since in such a case it would not be long before 
law broke through these restrictions that sought to contain it, and an 
unwritten law, the product of  rulings and legal research, would emerge 
alongside written law, and, with time, would gain seniority in terms of  its 
importance. Then the written law would remain as an inferior or vague 
form of  positive law . . .79

On 24 April 1942, the � rst draft of  the Code was presented in Arabic 
(a fact that made the debate about the proposal an internal Egyptian 
one for the � rst time, i.e., for Egyptian locals only, although it was later 
translated into French). In addition to the proposed Code, the Sanh�r� 
committee also prepared a collection of  explanatory notes on the Code 
(al-mudhakkara al-�i ��iyya) that constitute a legal work in their own right. 
Sanh�r�’s name did not appear in the explanatory comments, but he 
later ‘admitted’ authorship.80

Over a period of  three years, Sanh�r� distributed the proposal to 
jurists, judges, and leaders from the � elds of  religion, economics and 
commerce, government and administration in order to obtain their com-
ments. This process, which he referred to as a ‘referendum’ (�istift�� ), 
will be discussed in depth in the next chapter.

79 Wuj�b, pp. 3–4.
80 Al-Was��, volume 1, p. 28, note 2.
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On 29 March 1945, a further committee was appointed and called 
the Re-examination Committee (lajnat al-mur�ja�a). Again headed by 
Sanh�r�, the members of  this committee included the member of  
the Upper House in the parliament, Mus�afa Ma	m�d al-Shurbaj�; 
the member of  the Lower House, �Al� al-Sayyid �Ay�b; the Supreme 
Court Judge Mu	ammad K�mil Murs�; and Judge Slim�n ��� � from 
the �Ahl� appeal court in Cairo. These members were accompanied by 
a committee of  ancillary experts, including the director of  the Codi� -
cation Department in the Ministry of  Justice and director of  the �Ahl� 
court, �Abdu Mu	aram; Dr. �asan Baghd�d�, a lecturer in civil law 
at Faruq University; Dr. Slim�n Murqus and Dr. Shaf�q Shi	�ta, both 
lecturers of  civil law at Fuad University; and Na
�f  Zak�, head of  the 
prosecution in the �Ahl� appeal court in Cairo.81

The role of  this committee was to review the comments and amend-
ments submitted over the three-year consultation period, and to update 
the proposed Code accordingly. The committee embarked on a com-
prehensive process of  updating and modi� cation, which it completed 
in November of  the same year.

Accordingly, by this stage there were now two versions: the original 
draft Code, and the amended Code after the introduction of  correc-
tions by the Re-examination Committee.

On 4 December 1945, the amended version of  the Code was tabled 
before both Houses of  the Egyptian parliament. In the House of  
Representatives (the Lower House, majlis al-nuww�b), the proposal was 
tabled by May 1946, and the house Committee for Legislative Affairs 
introduced numerous amendments.

The proposed Code then proceeded to the Senate (the Upper House, 
majlis al-shuy�kh), were it was again delayed, after the Senate decided 
to establish an additional committee of  its own to scrutinize the draft 
thoroughly, clause by clause, and to hear the comments of  legal, social 
and religious experts. This committee introduced dozens of  additional 
amendments in the draft.

The committee completed its work on 28 June 1948. The amended 
draft of  the Code was returned to the Lower House, where it was 
passed as a complete Code on 16 July 1948. The New Civil Code, 
with its 1149 articles, came into force on 15 October 1949, the same 
day on which the Mixed Courts throughout Egypt were abolished, and 

81 Ibid., p. 29.
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national justice extended its scope to all of  the state’s residents and 
citizens. A new era began in the Egyptian legal system, with rami� ca-
tions throughout the Arab world.

Sanh�r�’s New Civil Code is still the civil code in effect in present-day 
Egypt, and it has exerted a crucial in� uence throughout the Arab world, 
spawning an entire family of  Arab civil codes.82 With minor changes, 
it has been copied in Syria (1949) and Libya (1953). Sanh�r� himself  
drafted the Iraqi civil code (1951), and the Egyptian Civil Code served 
as the principal basis of  reference for the civil codes of  Jordan (1976), 
Yemen (1979) and Kuwait (1981). It is impossible to relate to civil law 
in the Arab world without an acquaintance with the New Egyptian 
Civil Code and—this book would argue—without an appreciation of  
the wide-ranging transformation it generated in Egyptian civil law.

82 N. Saleh, “Civil Codes of  Arab Countries: the Sanhuri Codes”, Arab Law Quarterly 
8(2)(1993), p. 161.
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CHAPTER TWO

THE STRUCTURAL ENGINEERING OF THE CODE—
THE GATE TO THE CONCEALED

The realistic way of  thinking lacks imagination, while the imaginative way of  think-
ing eschews reality. Accordingly, the proper way of  thinking is that which successfully 
blends reality and imagination.

Sanh�r�, 19491

1. Sociological Law and Models of ‘Social Engineering’

Before he began the work of  drafting the New Civil Code, Sanh�r� 
published in 1936 methodological guidelines for the preparation of  the 
Code, which he divided into the external aspect (n��iya kh�rijiyya), i.e. 
the extra-legal social preparations that should accompany and support 
the act of  legal codi� cation, and the internal aspect (n��iya d�khiliyya), 
i.e. the formal and substantive legal work itself.

Subsequent chapters in this book will all focus on the substance of  the 
Code, while the present chapter argues that the Code cannot properly 
be understood without examining what might seem to be a secondary 
matter—the extra-legal social dimensions that Sanh�r� referred to as 
the external aspect—and without examining the formal dimensions 
of  the Code. This apparently technical chapter is actually intricately 
connected to the following chapters—Sanh�r� himself  referred to this 
connection as constituting a single entity.2 “Codi� cation is a technique 
that has rules and principles,” he noted, “and one must not neglect the 
rules of  this technique in such an important act of  legislation as the 
reform of  the Civil Code.” It will also be argued in this chapter that 
attention to the technical and formal aspects is not only necessary in 
order to understand the substance of  the Code, but is also vital in order 
to reveal that legal and social substance that cannot easily be  identi� ed 
and located from a review of  the articles of  the Code themselves. As 

1 Diary, 3 February 1949, p. 256.
2 Wuj�b, p. 66.
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we shall see below, this essence was deliberately concealed within the 
Code, so that an ostensibly formalistic dilemma such as questions of  
phraseology and language, or the technique employed in order to 
‘import’ foreign norms into the Code may serve as signposts indicating 
the presence of  concealed aspects waiting to be revealed. This chapter 
may be seen as the gate to a legal, social and philosophical world that 
lies hidden among the articles of  the New Civil Code. Technique and 
form are an essential � rst step in the long journey into the profound 
essence of  the Code—and hence into the deepest realms of  the soul 
of  Egyptian society.

This chapter will identify a number of  principles that develop and 
follow in sequence, forming a single formula, namely: the sociological 
school of  legal theory; the principles of  the theory of  takhayyur; the 
theory of  disengagement; the referendum (�istift�� ) and the distinction 
between the overt Code and the concealed one.

When Sanh�r� referred to the ‘external aspect’ of  the Code, his inten-
tion was, � rst and foremost, to the sociological perception of  law, i.e. 
to the essential mutual relations between law and society, as formulated 
by Edouard Lambert (1866–1947), Roscoe Pound (1870–1964) and 
Rudolf  von Jhering (1818–1892), three thinkers who exerted a profound 
in� uence on Sanh�r�.3 The New Egyptian Civil Code he created was 
a consciously sociological Code in which he sought to manifest in legal 
terms the ideas of  the great exponents of  this approach.

In broad terms, the sociological school of  law rejected the idea that 
law was a unique or isolated � eld, and saw it as no more than a method 
for social control. This school rejected the approach that law formed 
a closed conceptual order, as evidenced by the complex experience of  
the twentieth century, which was not always met with an adequate and 
changing response from the direction of  positivist law. Accordingly, social 
techniques should be adopted in order to improve law and adapt it to 
changing social reality. Sociological law rejects absolutist perceptions, 
preferring relativism, and shows an almost obsessive preoccupation with 
the meaning of  the concepts of  ‘social justice’ and ‘social solidarity’ 
and the ways in which these may be implemented.4

3 For further details of  Pound’s in� uence on al-Sanh�r�, see his article on compara-
tive law congress, held in Hague, Majm��at Maq�l�t wa �Ab�� th al-�Ust�dh �Abd al-Razz�q 
al-Sanh�r� (Cairo: Ma�ba�at J�mi�at al-Q�hira, 1992), Volume 1, pp. 529–530.

4 Lord Lloyd of  Hampstead, M. D. A. Freeman, Lloyd’s Introduction to Jurisprudence 
(London: Stevens, 1985), pp. 548–549.
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Jhering, one of  the leading German legal theoreticians of  the nine-
teenth century, argued that the science of  law must apply itself  to 
social relations and to the social goals inherent in any legal provision. 
These goals should protect interests, in which context he distinguished 
between individual interests and societal interests. According to Jhe-
ring, the function of  the legislature and of  the judge is to harmonize 
these interests, insofar as possible, and, in the case of  the judge—to 
look less at the legal text itself, and more at the inherent social goals 
that lie behind it.

Jhering believed that law constituted the totality of  social conditions 
for life as activated by the state by means of  coercion; his approach, 
which Sanh�r� shared, was that concern for the general social interest 
entailed concern for the interests of  the individual, rather than vice 
versa. A measure of  paternalism may be found in this approach, and 
this will be manifested in real terms in the New Egyptian Civil Code, 
since, according to this perspective, the common good is ultimately 
always in the best interests of  the individual. Pound maintained that 
the purpose of  legal research is to improve the ef� ciency of  efforts to 
secure the goals of  law, with an emphasis on society—its life and back-
ground, the in� uence on it and the individual interests of  its members. 
Accordingly, any act of  legislation should be preceded by an examina-
tion of  the in� uences of  the legal institutions, norms and theories on 
the life of  society. To this end, a preliminary sociological study should 
be prepared, with emphasis on the sociological history of  law, i.e. the 
social background and functioning of  legal institutions, norms and 
theories. For Pound and other sociological jurists, the central goal of  
law was justice.

The following description details Pound’s approach to sociolegal 
engineering and his perception of  supreme social interests. The same 
approach characterized Sanh�r�’s legal work on the New Code and the 
Egyptian society for which it was intended:

For Pound, jurisprudence is not so much a social science as a technol-
ogy, and the analogy of  engineering is applied to social problems. He is 
concerned primarily with the effects of  law upon society and only to a 
lesser extent with questions about the social determination of  law . . . The 
creative role of  the judiciary is in the forefront, as is the need for a new 
legal technique directed to social needs. The call is for a new functional 
approach to law.

Pound took over Jhering’s view of  the law as a reconciler of  con� icting 
interests, and gave it certain distinctive features. For Pound the law is an 
ordering of  conduct so as to make the goods of  existence and the means 
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of  satisfying claims go round as far as possible with the least friction and 
waste. Pound regards these claims as interests, which exist independently 
of  the law and which are “pressing for recognition and security.” The law 
recognizes some of  these, giving them effect within de� ned limits . . . The 
public as a whole may both lack the means of  articulating its desires, or 
their expression be manipulated in a variety of  ways, if  regard is to be 
paid to genuine and not ‘phony’ interests . . . Pound’s answer here is that 
every society has certain basic assumptions upon which its ordering rests, 
though for the most part these may be implicit rather than expressly 
formulated.5

Pound referred to the sociological and legal structure he discussed by the 
term ‘social engineering’. The signi� cance of  his approach is illustrated 
by the title of  one of  his books: Social Control Through Law (1942); it 
argues that the role of  the jurist, legislator, judge and scholar—as of  the 
engineer—is to establish a functional structure that should meet as many 
social and individual needs as possible, and should have the external 
appearance of  a harmonious and complete unit. Like the engineer, the 
jurist must sketch and plan the legal structure in social terms before 
beginning the work of  drafting, in order to ensure that the structure will 
not collapse and will remain intact for as long as possible. This requires 
legal harmony between the overall doctrines manifested in the Code in 
all the different � elds, such as contracts, damages, property and so on 
and the other articles in the Code. Like the architect, the function of  
the jurist is to plan a structure that will be suitable for the dimensions 
of  the society for which it is intended and will meet its interests. This 
structure of  engineering should re� ect the different social classes and 
the desired relations between these classes, the different spheres of  civil 
law and their interrelationships, economic dilemmas, legal and other 
concerns in the country and the proposed legal solutions—all these as 
part of  a harmonious whole. This is an almost impossible task in a 
Code that is supposed to offer all the answers.

We shall propose below several technical engineering structures along 
these lines, whose goal is social, as, it is argued in this book, is the case 
with the New Code. Clearly, all the structures must also be harmonious, 
as part of  a single Code.

We may begin with the example of  the manner in which Sanh�r� 
regarded the relations between positivist prevailing law and key social 

5 Ibid., pp. 565–566, 568. On the Theory of  social engineering: J. H. Turner, The 
Structure of  Sociological Theory (Homewood: Dorsey Press, 1978).
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trends, and the manner in which these social trends can be shaped 
by positivist law, at the same time as it is in turn shaped by the social 
trends. I propose that this be referred to as a form of  perpetuum mobile—an 
in� nite movement of  social engineering:

Model A: Perpetuum Mobile between Society and Prevailing Law

This is an example of  a sociolegal structure of  engineering in which 
diverse and even contradictory social ideas compete for admission 
to the � eld of  prevailing law, i.e. positivist law. These ideas may be 
admitted into the New Egyptian Civil Code by means of  the � exible 
test of  ‘public order and morality’, which appears in the Code and 
will be discussed in depth below. The scholar and, to an extent, the 
judge are empowered to rule on this question between changing social 
ideas and law, and these criteria are determined in accordance with 
the sociological supreme doctrines of  the Code as expounded below, 
such as the principle of  protecting the weak. If  a social idea secures 
recognition by positivist law, it then returns to the society, from which 
it came through court rulings, changing society accordingly. Thus law 
changes society, just as society changes law. The intent is to achieve a 
form of  social ‘reform’, i.e. to make society more just; and this, too, is 
a sociological aspiration.6

Or take a further example that also aims to create a perpetuum mobile in 
the relations between the individual and society in the context of  justice:

6 G. Bechor, “To Hold the Hand of  the Weak: The Emergence of  Contractual Justice 
in the Egyptian Civil Law”, Islamic Law and Society 8(2001) pp. 179, 197.

Key Social Trends

‘Public Order and Morality’

Supreme Social Interests

Prevailing Law
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Model B: Perpetuum Mobile between Individual Justice and Social Justice

Through sociological law, the courts will rule in accordance with the 
norms of  individual justice in each given case, until such point as the 
quantity of  rulings reaches a critical mass creating broad norms of  social 
justice. At the same time, society—as it progresses toward justice—will 
grant increasing legitimacy to court rulings in keeping with the norms 
of  individual justice, and so on. Thus the individual and society will 
each support the other; quantity will be transformed into quality, and 
will then be transmuted again into quantity.

A third model of  perpetuum mobile, in accordance with Sanh�r�’s per-
ception of  the New Code, may be identi� ed in the relations between 
economic and social problems, which we shall refer to as dilemmas, 
and the extent of  the legitimacy enjoyed by the Code. Egyptian society 
faces its own unique and problematic dilemmas, such as the problem 
of  irrigation using the special water channels that draw water from the 
Nile; problems created in the context of  family joint ownership; the 
concept of  custom and its scope, waqf and so on, as we shall see below. 
Sanh�r� was not afraid to bring such dilemmas into the Code, so that 
it would enjoy as extensive a legitimacy as possible, since it would be 
seen to be addressing such dif� cult problems. At the same time, Sanh�r� 

Individual Justice

Social Justice

Court

Economic and Social DilemmaThe Code

Model C: Social Needs and the Legitimacy of  the New Code
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improved and remedied these inherent dilemmas, so that the mention 
of  them is far from coincidental. Thus the contribution was mutual: 
the dilemmas provided the Code with legitimacy, while the Code pro-
vided solutions and desirable possibilities for increasing ef� ciency in the 
context of  these dilemmas. Thus society and law provide each other 
with mutual support.

Model D: The Healthy Tension between the Judge and the Code

As will be discussed in detail in Chapter Six, which deals with the 
desired extent of  legal � exibility, Sanh�r� developed a dimension of  
activation and supervision between the judge, who activates the numer-
ous sociological doctrines embodied in the Code, and which could not 
be activated without him, and the Code itself. The sociological Code 
greatly expands the scope of  jurisdiction enjoyed by the judge. How-
ever, fearing that the judge may come to believe himself  to be above 
society, it also establishes a series of  restraints on his activity, such as 
its insistence on an objective interpretative approach in cases in which 
there is concern of  excessive judicial discretion. Thus the Code grants 
the judge extensive power, while reserving the possibility of  supervising 
and restraining this power.

These models must interconnect harmoniously within the framework 
of  a single Code. By way of  example, we will see how two models 
connect: without the close supervision of  the judge, it is not possible 
to secure individual justice, and hence the achievement of  social 
justice will also be delayed. Concurrently, without social justice, the 
degree of  legitimacy enjoyed by the Code will be impaired, reducing 
its effectiveness.

Judge Code
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Model E: Tension between the Degree of  Legal Certainty and 
the Degree of  Justice

It may be argued that Sanh�r� also balanced the fear of  damage to 
legal and commercial certainty and the scope of  justice. The  sociological 
approach, which advocates doctrines of  equity such as good faith or 
the abuse of  a right, is liable to impair commercial certainty and legal 
stability; equally, and as we shall consider below, excessively individual-
istic law is liable to impair the degree of  justice. In order to overcome 
this dilemma, Sanh�r� employed a technique of  balancing by means 
of  interpretative tests imposed on the judge. The broader the poten-
tial injury to legal certainty and the potential for ambiguity, the more 
strongly the judge is recommended to employ an objective interpreta-
tive test, i.e., the test of  the reasonable person, thus restricting judicial 
discretion of  the court. Conversely, if  a level of  legal stability has been 
secured in a given doctrine, there is no concern at the use of  Sanh�r�’s 
preferred test, that of  subjectivity, i.e., the examination of  the case of  
an individual person who appears before the Court, rather than the 
test of  the reasonable person. As shown in the following diagram, the 
triple test is seen, for example, in the doctrine of  the abuse of  a right 
and in its interpretative modalities established by Sanh�r�.

JudgeSociety Code
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Model F: Desired Social Solidarity between Polarized Classes of  
the Social Home

As we shall see in the next chapter, in the context of  the relations 
between residents of  the lower � oor and the upper � oor of  an apartment 
building, this book argues that Sanh�r� establishes a structure of  com-
pulsory solidarity symbolic of  that needed between the upper and lower 
classes in society as a whole. Just as those who live on the lower � oor 
must show solidarity with their neighbors above, since the entire build-
ing rests upon them, so those who dwell on the upper � oors must show 
solidarity with those below them, lest undue pressure be placed on them. 
If  each party does not support the other, the building (both physical and 
social) will collapse. We shall see below that Sanh�r� developed such a 
compulsory zone of  social solidarity between the upper and lower � oors. 
For example, the lower � oor was ordered to be rebuilt if  the building 
collapsed for any reason. This provision is a legal symbol for the need to 
limit social polarization. Social solidarity constitutes a key motif  in socio-
logical law, and hence illuminates its centrality in a Code of  this type.

Model G: The Ideal Square of  Egyptian Society

The last model, with which we shall conclude our illustration of  social 
engineering (though the Code provides many more formulas of  such ide-
ological engineering) is the overall argument of  this book—namely the 
structure of  social forces the New Code sought to promote by means of  
Civil Law, which comprises four principal components: advancing and 
sustaining the poor, which the Code sought to achieve through the rela-
tive nature of  contract law; advancing the stronger members of  society, 
in order to allow the leading social forces to move ahead; restricting 
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property rights in a coercive manner in order to develop models of  
social solidarity; and, lastly, developing models of  legal and social 
� exibility in order to prevent such a coercive legal and social structure 
from leading to a social explosion and an exacerbation of  the existing 
situation, rather than its amelioration. This is Sanh�r�’s overall square 
model of  the New Civil Code as perceived by this book—the ultimate 
and primary structure of  social engineering. The supreme interests 
sometimes cross and even contradict each other. Only through their 
joint processing in the legal mixer of  the Civil Code can they achieve 
synergetic merger and secure the ultimate objective—justice.

2. Teleological Interpretation and its Impact on the New 

Egyptian Civil Code

The sociological school is associated with an additional development in 
European, and particularly French law that was to have a considerable 
in� uence both on Egyptian law and on Sanh�r�.

Until the turn of  the twentieth century, the historical and literal 
school of  interpretation dominated the French legal system. Accord-
ing to this approach, it was unacceptable to deviate from the precise 
meaning of  legislation and from what was perceived as the historical 
intention of  the legislature. In the face of  this conservative stance to 
interpretation, a new approach emerged that came to be known as 
the teleological approach (interprétation téléologique). In this approach, the 
meaning of  a legal text is not � xed, but varies over the course of  time, 
in accordance with the social tendencies of  law. A judge interpreting 
an act of  legislation, then, is no longer a slave to the past, and is to 

The New Civil Code
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be guided not by criteria from past societies but by the criteria of  the 
society in which he lives. This approach sought to examine what the 
contemporary legislature would seek to achieve in interpreting a given 
law, and determined that law serves a given ideal epitomized in the 
realization of  social order and justice.7

The perception of  social order and justice advanced by this approach 
was accompanied by a change in the perception of  the role of  the 
individual within the social purpose, of  which law forms the founda-
tions. According to this legal and social approach, the individual can no 
longer act freely to advance his own interests, since human rights exist 
primarily for the good of  society and not for the bene� t of  those who 
enjoy them, and, accordingly, use of  these rights is conditioned on and 
restricted by the social interests for which they were developed.8

This line constituted a clear departure from the spirit that had 
hitherto guided the Napoleonic codes, and principally the Code Civil 
of  1804. The Enlightenment, the legal philosophy of  the eighteenth 
century and the Declaration of  Human and Civil Rights (1789) all 
constituted a source of  inspiration for these codes, lauding the function, 
independent will and natural rights of  the individual. They perceived 
human rights as the absolute prerogative of  the individual, in the spirit 
of  the Latin saying “he who exercises his right hurts no person.” A 
similar turning point occurred in Anglo-Saxon law in the late nineteenth 
century; however, Egyptian law remained exclusively in the in� uence 
of  French and Continental law.9

Until the end of  the nineteenth century, there were civil courts in 
France that applied the teleological approach to interpretation, albeit 
cautiously. René David (1906–1990), one of  the leading historians of  
French law, has argued that this interpretative approach was beneath 
the surface. No one intended that it be presented as an explicit principle 
of  interpretation, or that a public announcement be issued regarding 
the need to abandon the accepted historical form of  interpretation.

7 On the Teleological Interpretation and its in� uence on French law see: R. David, 
French Law: Its Structure, Sources and Methodology, trans. M. Kindred, (Baton Rouge: Louisi-
ana State University Press, 1972)(hereinafter: David), pp. 161–164. A view from Egypt 
on this change see: J. Y. Brinton, The Mixed Courts of  Egypt (New Haven and London: 
Yale University Press, 1968), p. 91.

8 David, p. 200.
9 A.V. Dicey, Lectures on the Relations between Law and Public Opinion in England during the 

Nineteenth Century, (London: Macmillan, 1962), pp. 259–302; M. Horwitz, The Trans-
formation of  American Law, 1870–1960, The Crisis of  Legal Orthodoxy, (New York: Oxford 
University Press, 1992), pp. 145–167.
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As the new century dawned, a doctrinal movement suddenly appeared 
that began to demand legitimacy for the teleological approach of  
interpretation. This movement was headed by leading French jurists, 
including Raymond Saleille (1855–1912), François Gény (1861–1959) 
and Louis Josserand (1868–1941), among others. This movement 
was European in scope, and led to the establishment of  the ‘Free 
Law’ (Freirecht) school in Germany; changes following the spirit of  the 
 movement were introduced in the Swiss civil code of  1907 (which was 
also adopted by the modern Turkish state). Law was seen to be ‘free’ 
to perform justice, rather than shackled in strict norms, and the judge 
was required to interpret the law not in accordance with its letter alone, 
but above all in accordance with its content and purpose.10

It should be recalled that the French legal perception of  the ‘legal 
rule’ (régle juridique) differs from what the English understood by the same 
term. In the English system of  law, the legal rule is routinely established 
by the judge who faces a precise and speci� c question, and responds 
to this question by applying the legal rule. Neither does he extend 
the rule beyond the speci� c question. David claimed that this English 
approach reminded him of  an impressionist painting—the legal rules 
when perceived as individual were no more than dots. The observer 
must move back in order to discover the overall form of  the composition.

The situation in France was different, since there law is by its essence 
the product not of  the judge, but of  the jurist. French law abhors the 
individual case, and seeks for clarity in looking beyond individual cases 
toward the principles declared by the legislature and by jurists. The 
rules exist at a high level of  abstraction, and, accordingly, the legal rule 
is not a dot, but a guideline.

In French law, judicial decisions do not create legal rules, but are 
supposed merely to apply the existing rules to a speci� c case. Rather 
than advancing in a casuist manner, French law seeks to establish general 
principles before entering into the details of  speci� c cases.11

For our purposes, for as long as teleological interpretation was 
advanced by a number of  courts, no major change was involved. How-
ever, when the leading jurists adopted this interpretative approach, it 
became a binding ‘legal rule.’

10 On this movement: J. Herget, S. Wallace, “The German Free Law Movement as 
the Source of  American Legal Realism”, Virginia Law Review 73(1987), pp. 399–455.

11 C. Dadomo, S. Farran, The French Legal System (London: Sweet & Maxwell Ltd., 
1993), pp. 11–13.
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This transition in French law occurred, above all, because the 
Napoleonic codes, including the civil code, had become outmoded. 
A century after they were drafted, the need arose to renovate these 
laws in a society whose economic structure had profoundly changed. 
Following the establishment of  the Third Republic and the development 
of  administrative law, the leading social and legal ideas of  the period 
had also undergone overwhelming change.

David wrote that the idea of  the separation of  powers was still 
perceived as vital for democracy, but was understood in the twentieth 
century in a different manner than in the past. The unpleasant memory 
of  the pre-revolutionary courts had begun to fade, leading to a greater 
willingness to expand the judicial discretion within society. The idea 
that judges could help in legal and social development was less shock-
ing than it would have been in the past. The judges were no longer 
perceived as mere pawns for implementing legislation—the ‘mouth of  
the law,’ as Montesquieu famously called them.

This period had also seen signi� cant developments in administrative 
law, providing an example of  the creation of  case law. The Conseil d’État, 
which was responsible for the development of  administrative law, was 
not limited by the Code Civil, and was free to choose which provisions 
to apply and which aspects were perceived as more just.

Adherents of  the teleological school did not seek to abolish the 
existing civil code, but to reread it. “Par le code civil, au-delà du code civil,” 

(“through the Code Civil, beyond the Code Civil”) noted the jurist 
Saleille, paraphrasing a saying from Roman law, a formulation that 
sought reassure those who were alarmed at the change and to encour-
age the reformists. From the turn of  the twentieth century, some one 
hundred years after the adoption of  the Code Civil, this interpretative 
approach “to examine the bene� t to society and justice” was fully 
legitimized in France, without the Code itself  being amended; the same 
approach in� uenced the legal system in neighboring countries.

However, David noted that the importance of  this interpretative 
approach should not be overestimated. He claimed that the French had 
never taken as extreme an approach as the Germans from the Freirecht 
school. Teleological interpretation in France, he posited, continued to be 
subject to substantive restrictions. Firstly, it could not contradict literal 
or logical interpretation; in other words, a legal text could accept an 
interpretation motivated by the need to advance the public good and 
promote justice only when this was permitted by its literal meaning. 
In addition, the fundamental unity of  principles of  French law could 
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not be disturbed or threatened. Secondly, the teleological approach 
did not completely displace historical interpretation: the judge could 
choose between the two—the original intent of  the legislature, or that 
which was best for the public good and for justice.12

The legal changes that took place in Europe also reached the 
 Egyptian legal system, beginning with the foreign jurists who worked 
and judged in the Mixed Courts, as evidenced in the Egyptian legal 
literature of  the period (in European languages).13 However, Brinton 
commented that the dilemma facing the French legal system was 
of  less concern to the judges in the Mixed Courts. Although they 
also ruled on the basis of  a code based largely on the Code Civil, the 
Mixed Civil Code in Egypt included a reference to ‘natural law and 
equity’ in the event of  a legal lacuna or ambiguity, thus rendering it 
more � exible than the Code Civil, which did not include a similar 
provision.14

It was only natural that such profound changes in the French legal 
system also in� uenced the native Egyptian system, since the latter was 
based more on French law than on any other legal source. Sir Morris 
Amos, the British legal advisor, commented in this context that:

Egypt offers an example of  the reception of  French law by a people totally 
alien to Europe in language, religion and social and political traditions. 
When, � fty years ago, Nubar Pasha secured the consent of  the Powers to 
the institution of  the International Courts, it was agreed without debate 
that the only possible law with which to equip them was that of  the French 
Codes. Eight years later, the year after the British occupation, the French 
Codes were extended to the newly reorganized native jurisdictions and 
this became the law governing all civil causes in Egypt, excepting those 
relating to the family and personal status. The inevitable consequences 
followed: and after forty years of  British occupation, British of� cials were 
administering French law in Arabic, teaching French law in English, and 
arguing French law in French: and today a young Egyptian who has 
learned English at school � nds that he has to learn French when he grows 
up, in order to engage in business and to mix in society.15

Another British legal advisor to the Egyptian government, Malcolm 
Mcllwraith, added candidly:

12 David, p. 164.
13 Wuj�b, pp. 11–13.
14 Brinton, p. 91.
15 Ibid., p. 87.
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French law is by reason of  the precision and lucidity of  the language 
clearer in form and more congenial in substance to the mass of  inhabitants 
of  Egypt, both native and foreign, than would ever be, in my opinion, 
our uncodi� ed, largely unwritten, more or less inaccessible and partly 
archaic system.16

Until 1907, the French dominated the Cairo Law School. In 1890, 
they opened an additional school of  law in Cairo and encouraged 
Egyptian students to pursue academic studies in France. As a result, 
the legal discourse of  the period in Egypt was in� uenced quite strongly 
by developments in French jurisprudence.

The transition that occurred in French law lay behind the desire, 
several decades later, to introduce the New Code in Egypt. An inter-
esting transformation occurred, however: the socio-legal transition in 
Europe became an Egyptian shift in Egyptian discourse. A process 
of  Egyptization occurred both in the method of  transition and in its 
circumstances, with the result that the legal reform of  the Civil Code 
acquired a strongly internal Egyptian signi� cance.

As we have already seen, Sanh�r�, the architect of  the New Code, 
completed his studies at the University of  Lyon under the tutelage of  
his close friend, Professor Edouard Lambert, one of  the scholars most 
closely identi� ed with the sociological and teleological transition in 
French law. Accordingly, he was able to follow at � rst hand the changes 
in the French legal system.

Lambert was invited to draft the general articles in the opening sec-
tion of  the New Code, including important articles relating to con� icts 
between laws. The remainder of  the Code was drafted by Egyptians.17

As early as 1932, Sanh�r� began to advocate a thorough revision of  
the Egyptian (�Ahl�) Civil Code. The departing point for his discussion 
was the debate that had taken place in France for and against the 
overall revision of  the Code Civil. In 1936, he wrote:

If  we must decide between the arguments of  both sides, we tend to the 
former group (those advocating an overall revision of  the French Civil 
Code). The French Civil Code requires an overall reform (tanq��), par-
ticularly in the current era, after the Great War changed many economic 
and social regimes, creating a signi� cant gulf  between the civilization of  
1804 and modern day civilization. We are interested in the question of  
the overall reform of  the French Code since this issue is also of  relevance 

16 Ibid., p. 92.
17 Reid, pp. 19–20.
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for us. If  we have shown that the French Code requires an overall reform, 
the same will certainly be true of  the Egyptian Civil Code, which was 
clumsily copied from the French.18

The New Egyptian Code sought to go one step further than French law, 
embodying the innovations of  sociological and teleological interpretation 
within the text of  the Code itself—something that French law, as we saw 
above, refrained from doing. This process was similar to that undergone 
by other Continental codes, such as those of  Switzerland and Italy.

During the � rst deliberations of  the Civil Code Committee established 
by the upper house of  parliament, which functioned as a parliamentary 
investigating committee into the proposed Code, the proposal of  the 
Ministry of  Justice to introduce an entirely new civil code in Egypt was 
attacked. The committee president, Mu	ammad al-Wak�l, asked why 
the ministry was advocating a new code rather than following in the 
footsteps of  the French, who, despite changing social and economic 
circumstances, had not abolished the Napoleonic Code. These criticisms 
were responded to by the representative of  the Ministry of  Justice, �Abdu 
Mu	aram. He claimed that during the deliberations of  the committee, 
that prepared the proposed Code, it emerged that in order to remedy 
the defects of  the old Civil Code, three-fourths of  the Code must be 
amended. He also argued that while the French had not abolished 
their Code Civil, they had collaborated with the Italians to prepare a 
proposed new code (that would later become the Italian Civil Code). 
“Were it not for the conditions and events pertaining in France, this 
code would also have been applied in that country. It is expected that 
it will be applied in France in the near future” (in reality, the proposed 
code was never adopted by the French).19

Is it possible that these modern innovations were introduced into 
the New Egyptian Code by the unlikely means of  the ancient tools of  
Islamic law, such as takhayyur?

18 Wuj�b p. 8.
19 The Egyptian Government, the Ministry of  Justice, Al-Q�n�n al-Madan�, Majm��at 

al-�A�m�l al-Ta� �riyya (Cairo: Ma�ba�at al-Kit�b al-�Arab�, 1949), volume 1, pp. 34; 
124–125; Al-Was��, volume 1, pp. 20–21, 62–63, 551.
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3. TAKHAYYUR: Adaptation of a Religious Concept to a 

Mundane Legal Use

The movement for reform and modernization in Islam in nineteenth 
century Egypt, founded by Mu	ammad �Abduh (1849–1905, who served 
from 1899 as the Mufti of  Egypt), argued that there was no contra-
diction between the principles of  Islam and those of  modern Western 
civilization, and that Islamic legal doctrine should be re-ordered with 
the goal of  adapting it to meet the requirements of  modern society. 
This group was comprised mainly of  clergymen, and sought to renew 
Islamic law from within. Their discourse was religious and Islamic; if  
at all, the renewal of  Islamic law was to take place using the tools of  
Islamic law itself.20

One of  the most important principles introduced by �Abduh in order 
to bridge between the rapidly-developing reality of  modern times and 
the world of  Islamic law was the principle of  takhayyur (or talf�q), i.e., a 
technique enabling the selection of  a proper interpretation from the four 
legal schools (madhhab, plural—madh�hib) of  Sunni Islam: the �anaf�, 
the M�lik�, the Sh�� ‘� and the �anbal�. Takhayyur was considered a bold 
concept over the centuries, since an alleged state of  stagnation had 
emerged, and a barrier had been erected between these four systems.

Albert Hourani explained the principle of  takhayyur in the following 
terms:

The notion that in any particular case a judge could choose that interpre-
tation of  the law, whether it came from his own legal code or not, which 
best � tted the circumstances had been accepted within limits by some 
classical authorities, but what �Abduh suggested was something broader: 
not simply the ‘borrowing’ of  a speci� c point from some other code, but 
a systematic comparison of  all four, and even of  the doctrines of  inde-
pendent jurists who accepted none of  them, with a view to producing a 
‘synthesis’, which would combine the good points of  all.21

It may be argued that the context addressed by Mu	ammad �Abduh was 
an internal one of  Islamic religion; his legal tools were internal Islamic 
ones as was his sphere of  reference. For �Abduh, takhayyur constituted 

20 M. H. Kerr, Islamic Reform, the Political and Legal Theories of  Muhammad �Abduh and 
Rashid Rida (Berkeley: University of  California Press, 1966).

21 A. Hourani, Arabic Thought in the Liberal Age, 1798–1939 (London: Oxford University 
Press, 1983), p. 152.

BECHOR_f4_58-97.indd   75 7/20/2007   2:40:52 PM



76 chapter two

a choice between the legal schools within the Shar��a in order to meet 
the challenge of  the West.

The concept of  takhayyur was revisited in the twentieth century with 
the drafting of  the New Egyptian Code. The detailed explanations to 
the proposed Code noted several times that its drafters had adopted the 
technique of  takhayyur in selecting from among dozens of  codes from 
around the world, in addition to Egyptian case law, the Islamic Shar��a 
and the Old Civil Code, with the ultimate goal of  formulating the 
New Egyptian Civil Code. Moreover, the explanatory notes to the 
Code noted that:

Alongside the Latin and German codes, a group of  codes has emerged 
during the twentieth century that have developed the technique of  
takhayyur and cannot be identi� ed fully with either of  these schools (the 
Latin or the German), but rather have drawn the best from each school. 
The most outstanding example of  these codes that have undergone a 
process of  takhayyur is the Polish Civil Code, which combined the clarity 
and eloquence of  the Latin codes with the precision and depth of  the 
Germanic codes.22

Thus we can see that a term that began its life as an internal concept 
from the world of  Islamic religious law was reincarnated in the Code 
not merely as a purely secular term, but as global one that could even 
be applied, for example, to the Polish Civil Code. The Islamic context 
of  the term was detached, and only the essence of  choice and selec-
tion remained.

The transformation undergone by the term takhayyur formed part of  
the broader approach of  Sanh�r�, who drew terms from Islamic religious 
law and imbued them with a mundane and even secular meaning.

According to his approach, Islamic law offered an authentic local 
response to Western culture and law, since it was in no way inferior to 
the legal system that had shaped the West, be that Roman law, Latin 
law or English Common Law. In 1932, after returning inspired from 
an international congress on comparative law in The Hague, which 
also addressed the study of  Islamic law, Sanh�r� commented:

We must give back what may be seen as Islamic civilization (the Shar��a) 
the � exibility it has lost, and regard it not as a collection of  customs and 
religious instructions, but in the original format of  a civilization . . .23

22 Al-Q�n�n al-Madan�, volume 1, p. 17.
23 “L’Universite Egyptienne au Congrès International de Droit Comparé de la 
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In 1936, as he developed the detailed proposal for the amendment of  
the Egyptian Civil Code, he added:

[The Shar��a] may constitute one of  the pillars of  (global) comparative 
law. We have not encountered in the history of  law a legal pillar based 
on such solid foundations of  precise legal logic, similar to the logic of  
Roman law, as is the case with the Islamic Shar��a.24

Sanh�r� drew this concept of  reviving the � qh, the legal core of  the 
Shar��a, from the leading exponents of  the historical school of  legal 
history, Sevigny and Kohler, as mentioned above. The latter scholar 
claimed that any legal system was conditioned and dependent on the 
culture within which it emerged. Every culture had its own needs, and 
these needs and requirements must be met by law. The function of  
law is to draw on the past cultural strengths of  each nation in order to 
advance society; to draw on the past and on legal and social roots in 
order to create a healthy social future. This adherence by Sanh�r� to 
the historical school may seem paradoxical: while he indeed drew on 
Islamic law as representing the ‘national spirit’, he drew far more in 
practical terms from the Continental legal systems, thus contradicting 
the national and cultural uniqueness of  law.

As a faithful adherent of  the Easternist approach presented in the pre-
vious chapter, Sanh�r� thus saw a fertile basis for cooperation between 
different Muslim nations, since they all shared a common ‘Eastern’ 
heritage and formed part of  a single ‘Eastern’ society. The common 
legal component, to be based on a clari� ed and renewed version of  
the Shar��a, would come to de� ne the Eastern culture of  these nations, 
among themselves and vis-à-vis the West. Sanh�r� recommended that the 
uni� cation of  different perspectives guide the legislatures of  the various 
Muslim countries in drawing mutually from the same source—Islamic 
law—while taking into account the divergent realities in each individual 
country. “Then the Islamic nations shall be able to compete with the 
West rather than dragging behind it.”25

Accordingly, it may be argued that the takhayyur in the New Code is 
perceived as a sociolegal ideology: to draw on as many legal sources as 
possible which are best and most appropriate for Egyptian society. This 

Haye”, Majm��at Maq�l�t wa �Ab�� th al-�Ust�dh �Abd al-Razz�q al-Sanh�r�, volume 1, 
p. 29.

24 Wuj�b, p. 113.
25 Majm��at Maq�l�t wa �Ab��th al-�Ust�dh �Abd al-Razz�q al-Sanh�r�, volume 1, p. 335; 

Diary, p. 91.
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process of  selection was implemented for the � rst time by Egyptians, 
who hence faced the sole objective of  the good of  Egyptian society. 
This was of  importance on the national level: after years when others 
had decided for Egyptians, it was now time for them to act on their 
own behalf. Such a process of  selection should depart from a position 
of  strength, yet be willing to reach compromises.

For Sanh�r�, takhayyur constituted the beginning of  what will be 
described in this book as a journey toward a new order—an Egyptian 
society aware of  its defects, seeking its best interests and able to exploit 
any source to its own bene� t, whether from the East or the West, the 
past or the present, from the sphere of  tradition or that of  progress. 
�Abduh’s utilitarian test may be seen here, and the fact that this ben-
e� t is intended to serve Egyptian society itself. However, while for the 
Islamic modernists this debate related to the delineated sources within 
the Shar��a, Sanh�r� argued that any legal source from anywhere in the 
world could participate in the process of  takhayyur.

Within each doctrine a further difference may be noted. �Abduh 
saw takhayyur within the framework of  the closed discourse of  Islamic 
clergy, with the ultimate goal of  influencing society at large. By 
contrast, Sanh�r� saw takhayyur in the framework of  broad social dis-
course intended to create a new modus vivendi for Egyptian society. In an 
earlier comment from 1923, taken from his personal diaries, Sanh�r� 
noted:

(There are two intellectual groups in Egypt)—the � rst clings blindly to an 
Islamic past that does not develop with time, something that is liable to 
encourage hatred to the Islamic nation and harm religious minorities that 
live in the Near East. The latter will turn to Europe for protection, so that 
instead of  pooling their efforts alongside us, they will turn against us.

On the other side, there is a group that seeks to sever the bond with 
the past in order to introduce European civilization into Egypt, so that 
it might become part of  Europe, ignoring the unique traditions, history 
and Eastern temperament of  this country.

Both these groups present a danger to Egyptian society. We must admit 
that, at this point, we need Europe; but this does not imply that we should 
sacri� ce our own national traditions and introduce an alien civilization 
into our Eastern land . . . That which binds us with bonds of  strength is 
the past. A nation cannot rid itself  of  its past, unless it be a nation that 
is � oundering in the dark, unable to � nd the path forward.26

26 Diary, 31 October 1923, p. 125.
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In a largely demonstrative act, Sanh�r� thus examined some twenty 
codes from around the world, as well as Egyptian case law (from both 
the Mixed and the �Ahl� or native Courts), the principles of  the Shar��a 

and the Old Egyptian Code in order to gather those elements that were 
consonant with the supreme principles established in the Code. None 
of  these sources enjoyed substantive weight in its own right, but solely 
that particular principle which was taken from the source and implanted 
in the Code. Sanh�r� showed a measure of  con� dence in applying this 
approach due to the similar technique employed by the authors of  the 
Franco-Italian Code of  Obligations from 1928, which later became the 
Italian Civil Code, who also drew from different codes and legal systems. 
This proposed code had a profound in� uence on Sanh�r� in terms of  
its sociological tendencies, which re� ected the mood of  the times. Some 
(foreign) jurists in Egypt, such as Boyé, argued that this proposal should 
itself  become the Egyptian Civil Code in order to maintain an af� nity 
with Europe—a position that Sanh�r� rejected.27

4. The Technique of TAKHAYYUR

The drafters of  the Egyptian Civil Code considered the different legal 
sources from East and West, from the past and the present, and applied 
a functional test. Firstly, was a given principle consonant with the ideo-
logical approach of  the Code, which was essentially a sociological one, 
as will be detailed in the following chapters. If  the answer to this was 
af� rmative, it was then asked whether the principle was also appropriate 
speci� cally for the Egyptian society of  the mid-twentieth century.

The essence of  the technique of  takhayyur relates to the direction of  
the examination. The test is not whether the Code is appropriate for 
a given legal norm, such as the Islamic Shar��a or custom law. Rather, 
and contrarily, the test is to what extent a given provision in the Shar��a 
or in a foreign code is suitable for the New Code and the social ideol-
ogy it shaped. If  a principle was found to be appropriate, it secured 
admission. If  not, it was rejected with no particular sentiments, even 
if  it was drawn from the sancti� ed realm of  the Shar��a.

27 Wuj�b, p. 56; Sanh�r�, “Min Majallat al-�A	k�m al-�Adliyya ila al-Q�n�n al-
Madan� al-�Ir�q� wa-�arakat al-Taqn�n al-Madan� f� al-�U
�r al-�ad�tha”, Majm��at 
Maq�l�t wa-�Ab�� th al-Sanh�r�, volume 2, pp. 21–27. 
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This process is thus akin to casting an arrow toward the target and 
then drawing circles around it. The arrow is the sociolegal ideology 
followed by Sanh�r� in the New Code; the circles are the various legal 
sources. From the standpoint of  the Code, the question as to the origin 
of  any given norm was of  no particular importance. All that mattered 
was that the norm was appropriate in terms of  the master plan for a 
different Egyptian society.

The multiplicity of  sources did not imply any ideological confusion 
in the Code or any form of  legal uncertainty, as might be thought. 
Sanh�r�’s logical thought process was well-ordered, rooted in a tightly-
formed social and legal approach, and the sources were integrated into 
the ideology.

Sanh�r� further argued that the Code should be both homogenous 
and harmonious. This implied coordination between the different 
legal sources, which were fused in order to eventually constitute the 
authentic sources of  the Code, free of  their individual legal history. 
More importantly still, these sources must be compatible with the broad 
ideology of  the Code. Thus the substantive correlation has a double 
character, though it is still possible. “Nobody believes that the multiplic-
ity of  sources will make the Code lose its homogeneity or its internal 
coordination,” stated the chairman of  the Civil Code Committee in 
the House of  Representatives, Mu	ammad al-Wak�l.28

In contrast to the internal Islamic takhayyur of  Mu	ammad �Abduh, 
the takhayyur that lay behind the emergence of  the New Code was 
thoroughly international, in� uenced by the developments in French and 
Continental law. The explanatory notes to the New Code noted that 

28 Al-Q�n�n al-Madan�, volume 1, p. 161.

Sociological Takhayyur
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“Our [Old] Code copied the French Code Civil blindly, and inherited 
many of  its faults, including internal contradictions and embarrassing 
errors. Much of  the de� ciency found in the (Old) Code is due to the fact 
that the Egyptian Code does not re� ect the tremendous progress made 
in legal studies in the present generation. The (Old) Egyptian Code was 
taken from the French Code, which was created at the beginning of  
the nineteenth century. In order for our Code to close the gap with its 
current generation, it must cross the expanse of  some 130 years, with 
the progress made in this time by (global) legal studies.”29

5. TAKHAYYUR and the Connection between the 

Code and the Islamic SHARI�A

The connection between the New Civil Code and the Islamic Shar��a 
has constituted the principal, and often the only, point of  reference for 
most scholars who have hitherto examined this Code from different dis-
ciplines—Sanh�r�, Norman Anderson, Mu	ammad Sa��d al-�Ashm�w� 
and Shaf�q Shi	�ta from the legal angle; Anderson, Majid Khadduri 
and Farhat Ziadeh from the historical perspective; and Enid Hill from 
the � eld of  sociology.30

Several factors explain the intensive need of  research to examine the 
speci� c point of  the extent and character of  the af� nity between the 
New Code and the Islamic Shar��a:

The � rst factor is the express declaration by the author of  the New 
Code himself. During his efforts to convince the Senate (majlis al-shuy�kh) 
to adopt the Code, he declared that “I can assure you that there is not 
one provision in the Islamic Shar��a that we could have included in this 

29 Ibid., p. 13.
30 J. N. D. Anderson, “The Shari�a and Civil Law”, Islamic Quarterly 1(1)(1954) (Here-

inafter: Anderson, Shari‘a), pp. 29–46; J. N. D. Anderson, Law Reform in the Muslim World 
(London: Athlone Press, 1976), pp. 83–100; Ziadeh, 1968, pp. 99–147; Mu	ammad 
Sa��d al-�Ashm�w�, Al-Shar��a al-�Isl�miyya wa al-Q�n�n al-Misr�, pp. 19–27, 55–56; Shaf�q 
Shi	�ta, Ta�r�kh �arakat al-Tajd�d f� al-Nu�um al-Q�n�niyya f� Mi�r (Cairo: D�r �I	y�� al-
Kutub al-�Arabiyy, 1961), p. 93; Cha� k Chehata, “Les Survivances Musulmanes dans la 
Codi� cation du Droit Civil Égyptien”, Revue Internationale de Droit Comparé 17(1965), 
pp. 839, 839–853; J. N. D. Anderson, “Law Reform in Egypt: 1850–1950”, in P. M. 
Holt, Political and Social Change in Modern Egypt (London: Oxford University Press, 1968), 
p. 209; M. Khadduri, “From Religious to National Law”, in R. N. Anshen, ed. Mid-
East: World Center, Yesterday, Today and Tomorrow (New York: Harper, 1956), pp. 220–234 
(Hereinafter: Khadduri).

�

BECHOR_f4_58-97.indd   81 7/20/2007   2:40:53 PM



82 chapter two

Code and did not do so . . . We have taken everything possible from 
the Islamic Shar��a, while attending to the proper principles of  modern 
legislation, and we have not been remiss therein.”31 This maximalist 
declaration on the part of  Sanh�r� aroused the appetite of  researchers 
such as Anderson, since based on their discoveries it seemed to contra-
dict reality.32 In the following chapters we shall examine why Sanh�r� 
made this statement, and how he perceived the role of  the Shar��a in 
justifying the assimilation of  doctrines that were in fact drawn from 
European law.

Secondly, this position on the part of  Sanh�r� accompanied a public 
debate in Egypt during the 1930s regarding the need to relate to Islamic 
law and the extent to which this law should be assimilated. In 1936, 
Judge Mu	ammad Slim�n advocated the replacement of  the Mixed 
and Egyptian civil law by Muslim law, on the grounds of  ef� ciency and 
greater suitability for the needs of  the country and its cultural level. 
In order to justify his position, he showed that Islamic law provides a 
worthy response to French law. Slim�n admitted that juridical Islamic 
law was not suited to modern times, but was willing to accept a solution 
through codi� cation along the lines of  the Ottoman Majalla.33

Thirdly, the demand to use the Islamic Shar��a, to whatever extent, as 
the positivist law of  the state is one that has been raised by important 
circles within present-day Egypt, with the result that locating points of  
congruence between the Shar��a and positivist Egyptian legislation is of  
widespread interest in Egypt itself, as well as among Western researchers. 
Over the years, the extent of  Islamic legislation has become an empirical 
yardstick for the degree to which a society is considered Islamic.

Lastly, the Egyptian Civil Code had a strong practical in� uence on 
relations between national law and the Shar��a in Egypt, introducing 
into the Egyptian statutes for the � rst time the charged expression ‘the 
principles of  the Islamic Shar��a’ as a central source to which the judge 
may turn in the event that the Code is silent on a given point. This 
expression would appear afterwards in the modern Egyptian Constitu-
tion, creating political and legal confusion.34

31 Al-Q�n�n al-Madan�, volume 1, p. 159.
32 Anderson, Shari�a, p. 30.
33 Mu	ammad Slim�n, “Bi-�Ay Shar� Na	kumu”, L’Egypte Contemporaine 27(1936), 

p. 289.
34 See for example: Mu	ammad Sa��d al-�Ashm�w�, Al-Shar��a al-�Islamiyya wa-al-

Q�n�n al-Mi�r�.
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One researcher who examined the individual articles of  the Code in 
the context of  the Islamic Shar��a was Norman Anderson, who attempted 
to understand the af� nity of  the New Code to Islamic law. He calculated 
the number of  provisions from the Shar��a that were included in the 
articles of  the Code, dividing his list into four categories. Anderson’s 
test may be termed the positivist test; his categories were as follows:

1. The �rst article of  the Code, which established that “. . . if  an 
applicable provision is not found in the law, the judge shall decide 
in accordance with custom, and if  this is not to be found—in accor-
dance with the principles of  the Islamic Shar��a, and if  these shall 
not be found—in accordance with the principles of  natural law and 
the rules of  Equity.” Anderson stated that “the value of  this article 
(in terms of  the reference to the Shar��a) seems more sentimental 
than practical”, adding in a footnote: “. . . Its practical usefulness is 
limited by the fact that the phrase ‘the principles of  the Shar��a’ is 
almost as nebulous as ‘natural justice’ ”.35

2. The Shar��a in� uenced the choice between legal principles concerning 
which disagreements were already to be found among the Western 
legal theories.

 In this context and speci� cally regarding the tension between the 
subjective approach (characteristic of  Latin law) and the objective 
approach (a hallmark of  the German legal system), the Egyptian 
scholar Shaf�q Shi	�ta, who played a leading role in the study 
of  Egyptian civil law, noted what he considered the objective 
(maw ��iyya) approach characterizing the New Egyptian Code, and 
associated this with the similarly objective tendency of  Islamic law.36

3. Principles drawn exclusively from the Islamic Shar��a.
4. The copying of  Islamic legal principles that already appeared in the 

outgoing Egyptian Civil Code.

According to Anderson’s positivist test, it is suf� cient to count the 
number of  rules that were apparently absorbed in the Code from the 
Shar��a (the What), as in an act of  stock-taking, in order to determine 
the af� nity of  the Code to Islamic law. It might be argued, however, 
that without answering two further questions, namely How and Why 

35 Anderson, Shar��a, pp. 31–32.
36 Cha� k Chehata, “Volonté Réele et Volonté Declaré dans le Nouveau Code 

Civil Égyptien”, Revue Internationale de Droit Comparé 6(1954), pp. 241–249, 243–244, 
notamment 6.

BECHOR_f4_58-97.indd   83 7/20/2007   2:40:53 PM



84 chapter two

certain provisions from the Shar��a entered the Code, while others did 
not, it is impossible to properly answer the question Anderson posed.

Norman Anderson’s question brings us back to the test of  takhayyur, 
which, it might be argued, constitutes the answer as to Why the Shar��a 
was introduced into the Code. The same test that was applied to the 
foreign Western codes was also applied to the Islamic Shar��a. In this 
respect, then, the Shar��a was perceived not as a sublime religious entity, 
but as an additional regular legal source.

Sanh�r� himself  emphasized that the movement between the 
Shar��a and the New Code was monodirectional: � rstly the supreme 
legal ideologies and norms were formulated, and only then could the 
Shar��a be addressed in order to � esh out that which had already been 
substantively formulated by the drafters of  the Code. First the over-
all ideological approach of  the Code was consolidated, and then the 
principle of  takhayyur was introduced: legal elements that were found to 
be consonant with this approach were adopted, while those that were 
not were excluded, whether they came from the Polish Civil Code or 
the Islamic Shar��a. The Shar��a did not enjoy any special legal status, 
though, as we shall see below, it did enjoy a special cultural, religious and 
social status.37

Sanh�r� explained this principle several times, both while he was 
drafting the Code and when offering guidelines to judges on how it 
should be interpreted:

When drawing provisions from Islamic law, attention should be paid to 
adapting the provisions of  the Shar��a to the principles on which the Civil 
Code as a whole is based. A ruling from Islamic law that contradicts any 
of  these principles should not be adopted, in order to prevent the Code’s 
losing its character and legal harmony . . . Only that which conforms to 
the general principles of  the Civil Code should be chosen.38

Elsewhere, he adds: “In the event of  a con� ict with the law, we shall 
take (from the Shar��a) only that which conforms to the Code.”39

Sanh�r� used the word �istiq�� (drawing water) to explain this one-
dimensional � ow: water was to be drawn from the well of  the Shar��a 
in order to be poured into the Civil Code, but not vice versa.40 In 

37 “Min Majallat al-�A	k�m al-�Adliyya �ila al-Q�n�n al-Madan�,” Majm��at Maq�l�t 
wa �Ab��th al-Sanh�r�,  volume 2, p. 57–58.

38 Al-Was��, volume 1, p. 61. 
39 Al-Q�n�n al-Madan�, volume 1, p. 191.
40 Wuj�b p. 114.
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the context of  the Code, he was not interested in an internal debate 
within the world of  the Shar��a, or in religious renewal, despite the fact 
that he was a devout believer, and a great admirer and knowledgeable 
scholar of  Islamic law. Accordingly, it would be wrong to permit his 
extensive knowledge of  Islamic law, as re� ected in his important essay 
Ma��dir al-�aqq f� al-Fiqh al �Isl�m�, Muq�rana bi al-Fiqh al-Gharb�, to 
distort the proper perception of  his introduction of  the Shar��a into 
the New Code.

In his book on the Islamic Caliphate written in French in 1926, and 
mentioned in the previous chapter, Sanh�r� was bold enough to advocate 
a separation between the religious part of  Islamic law and the secular 
part. In Arabic, this was translated as a distinction between the religious 
part and the mundane (dunyaw� ) part. In his programmatic essay, written 
in 1936 in Arabic, on the manner in which the Civil Code should be 
amended, Sanh�r� softened the wording still further, writing:

In the Book of  the Caliphate, we advocated the scienti� c and comparative 
study of  the Shar��a. This new study will be based on a distinction between 
the religious (d�n� ) provisions and the legal (q�n�n�) provisions. We have no 
interest in the former, solely in the latter. We distinguish between a provi-
sion that involves religion in Islamic legal theory, which will continue to 
be honored in our faith and our hearts, and a provision based on pure 
legal logic, which will fall within the scope of  our scienti� c research.41

One of  Anderson’s tests related to the Shar��a as a source in� uencing 
the choice between legal principles that are the subject of  disagreement 
within the Western legal systems. He gave the example of  the prefer-
ence for the objective approach, which is characteristic of  German law, 
over the more subjective position of  French law. However, given the 
direction of  � ow dictated by the principle of  takhayyur, this hypothesis 
must be questioned. Sanh�r� noted:

Regarding the contract, we do not claim to have drawn from the Islamic 
Shar��a, for had we so drawn, we would naturally have needed to return 
to the theories (of  the Shar��a as a source of  interpretation). I would, 
however, argue that, in its foundation and in certain of  its articles, the 
proposal is consonant with the provisions of  the Shar��a . . .  We have always 

41 �Abd al-Razz�q al-Sanh�r�, Fiqh al-Khil�fa wa Ta!wirh� Lita�ba� �U�bat �Umam Sharqiyya 
(Cairo: Al-Hay�a al-Misriyya lil-Kit�b, 1993), pp. 316–318; Le Califat: Son Évolution vers 
une Société des Nations Orientale (Paris: Librairie Orientaliste, Paul Geuthner, 1926), pp. 
580–581; Wuj�b p. 115.
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stated that we drew this provision from our case law and statute books 
and—Praise be to God—it is also consonant with the provisions of  the 
Islamic Shar��a.42

The signi� cance of  this is that the choice between the objective and 
subjective approaches, for the purpose of  the given example, was made 
at an early stage by the drafters of  the Code. The fact that the Shar��a 
favored one side or the other was added after the decision had already 
been made. Accordingly, the Shar��a neither dictated nor selected the 
choice from among the Western sources—a process that was guided 
by the substantive ideology of  the Code. The Shar��a was added after 
the decision had been made, mainly for the purpose of  enhancing its 
legitimacy. It might be argued that the process of  subjecting a given 
norm to the test of  the Shar��a was therefore declarative, rather than 
normative. Examples illustrating this argument, and which will be 
discussed in detail below, include the theory of  the abuse of  a right, 
which was unquestionably adopted by the Code on the basis of  its 
development in French law, despite the fact that the explanatory com-
ments to the Code emphasized that this doctrine also appeared in the 
Islamic � qh; the doctrine of  unforeseen circumstances; the doctrine of  
exploitation, and so on.

Having attempted to offer a theoretical answer to the question as to 
how the Shar��a was introduced into the New Code, we may now turn 
to asking why this took place.

The answer to this question lies beyond the realm of  law, yet is 
intimately connected with the legal and social goals Sanh�r� sought to 
advance. The essence of  the answer is legitimacy, and this is the closest 
point of  af� nity between the Code and the Shar��a, the answer to the ques-
tion why and, perhaps, the answer to the question posed by Anderson.

This legitimacy faces three target populations: the international legal 
community; the Egyptian legislators, who were reluctant to approve cer-
tain provisions in the Code; and the Egyptian collective in general.

Regarding the � rst sphere, the quest for legitimacy in the eyes of  the 
international legal world sought to prove that the ‘reawakening’ East 
could supply a legal theory that was not inferior to any other Western 
legal theory, and that would place the peoples of  the East on an equal 
footing with those of  the West. The Shar��a was cited as this developed 

42 Al-Q�n�n al-Madan�, volume 1, p. 90.
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legal theory. Sanh�r� himself  noted that “(the Shar��a) can constitute a 
pillar among the pillars of  (international) comparative law.”43

As for the second sphere: during the legislative process, Sanh�r� 
used the Shar��a in a sophisticated manner in order to convince the 
legislators whenever opposition was expressed to adopting a given 
doctrine, which was almost always, in reality, drawn from European 
law. Sanh�r�’s claims that a given provision re� ected a norm in the 
Shar��a usually softened opposition, for who would dare to criticize the 
Shar��a and challenge its respected and all-encompassing status? This 
approach by the drafters of  the Code became a permanent form of  
response whenever the legislators proved reluctant to introduce a legal 
precedent regarding which they had reservations, such as the doctrines 
of  equity in contract law, the question of  the removal of  an estate, the 
endorsement of  a debt, and so on. Whenever Sanh�r� sensed opposition 
in parliament, particularly from the members of  the Upper House (the 
Senate), who showed a lively interest in the Code (perhaps more so 
than Sanh�r� might have wished), he turned to the Shar��a as a source 
of  legitimacy. When criticized for including too few provisions from the 
Shar��a, he indignantly replied: “No one in the world loves the Shar��a 
more than I, and I was among the � rst to argue that we should take 
an interest in the Islamic Shar��a and study it within the framework of  
comparative law.”44 A study of  Sanh�r�’s personal diaries shows that 
while this claim is true, it was not manifested in the legislation of  the 
New Civil Code. In this context, Sanh�r� saw the Shar��a as a means 
rather than an end.

In this respect, it emerges that everyone had his own Shar��a. By 
way of  example, the Appeals Court judge, the Islamicist ��diq Fahm� 
openly criticized Sanh�r�, claiming that the contract laws in the New 
Code contradicted the Shar��a. To prove his point, he drafted a proposed 
Islamic contract law together with lecturers from Al-�Azhar. Sanh�r� 
drew on his expertise in Islamic law to prove article by article that, in 
fact, it was Fahm�’s proposal that was incompatible with the Shar��a, 
while the Civil Code achieved this goal.45

In this context, the principle of  takhayyur ostensibly operated with-
out any fixed regularity in selecting the sources from the Shar��a. 

43 Wuj�b p. 113.
44 Al-Q�n�n al-Madan�, volume 1, p. 85.
45 Ibid., pp. 86–87.
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Sanh�r� did not hesitate to turn to the �anaf� madhhab in one case, to 
the M�lik� on other occasions and sometimes to additional schools of  
interpretation within Sunni Islam. What was important was to secure 
the legitimacy he sought.

Appearances notwithstanding, there were rhyme and reason to the 
manner in which the motif  of  takhayyur was applied in addressing 
the principles of  the Shar��a. The determining factor was the extent 
to which the source in question was consonant with the general legal 
ideas of  the Code. The most appropriate madhhab was that which was 
adopted. Accordingly, Sanh�r� would recommend the �anaf� madhhab 
in one case, while elsewhere emphasizing one of  the other schools, if  
the �anaf� happened to be unsuitable for the ideological approach of  
the Code. For example, in the charged debate over granting the option 
of  preemption to a neighbor, Sanh�r� expressed reservations with the 
�anaf� approach, which permitted such a right, despite the fact that 
the �anaf� school enjoys formal dominance in Egypt. In another case, 
Sanh�r� favored the M�lik� and even the �anbal� schools (rather than 
the �anaf�) on the question of  the requirement to secure the creditor’s 
approval for endorsing a debt. Such cases may be found both during 
the process of  adopting the Code and in its interpretation.

In his guiding comments for the judge, in which he sought to inter-
pret the principles from the Shar��a found in the Code, Sanh�r� wrote 
in 1952:

We should not con� ne ourselves to any one of  the madh�hib of  the Islamic 
� qh. We should delve into each school and draw from it, not preferring 
the madhhab of  �Abu �an�fa and not con� ning ourselves to the �anaf� 
madhhab in general. We must (even) march further and state that we 
should not con� ne ourselves to the four recognized schools, since there 
are other schools that may be used, to a large extent, such as the Zayd� 
and �Im�m� madh�hib.46

The third reason for emphasizing norms that were ostensibly drawn 
from the Shar��a was the legitimacy this could provide among the broad 
population of  those using the Code—the Egyptian populace. Accord-
ing to this logic, these were not new norms imported from abroad 
(although most of  the norms were indeed such), but rather provisions 
that were already familiar through the Shar��a and prevailing custom 
(�urf ). Through such an argument, the public would be more inclined 

46 Al-Was��, volume 1, p. 61.
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to accept the Code. According to this category, the Shar��a is perceived 
as an authentic, local element implying stability and continuity, rather 
than as an explicitly religious element—“a spiritual heritage that should 
be treasured and used.”47 It is described as the Shar��a of  the Country’ 
(‘shar��at al-balad’, as Sanh�r� puts it), and the closer the Code remains to 
this Law of  the Land, the better for the Code and for the people—the 
better for the people since, according to this perspective, the Shar��a 
constitutes the default law for pluralistic Egyptian society, and hence 
may help assuage religious and ethnic rifts, as evidenced, for example, 
in the question of  the removal of  an estate (ta�� yyat al-tarika). The Shar��a 
may provide an invaluable common denominator for all Egyptians, 
regardless of  whether it is applied with regard to a Muslim, Christian or 
Jew.48 In this respect, the term ‘Shar��a of  the country’ resembles Savigny’s 
term ‘spirit of  the people’—both of  them refer to the broader social 
environment, and not to a certain religious or ethnic group.

The Civil Code Committee in the Senate accepted the assumption 
that the Shar��a was synonymous with stability. “(Islamic law) expressed 
and expresses the prevailing law in Egypt on many questions,” noted 
the Committee. “The Committee does not view the return (of  the 
judge) to the Islamic Shar��a as in any way impairing commercial and 
transactional stability, but rather see it as a source of  stability that seeks 
the best practices to which those engaged in transactions have become 
accustomed over these centuries.”49

6. The Stage of Disengagement and Legal Fusion

Having amassed a worthy corpus of  legislation from diverse sources, 
according to the desired ideological thrust of  the Code, the subsequent 
stage emphasizes the cohesive nature of  the Code in terms of  its 
content. This stage relates to the fusion of  items of  legislation drawn 
from the different sources in order to form a new, homogeneous legal 
creation. During this process, the different and diverse articles were 
disconnected from their sources. In other words, their interpretation 
would no longer depend on the mother source, but on Egyptian law 

47 The Report of  the Civil Code Committee, The Senate, Al-Q�n�n al-Madan�, 
volume 1, p. 131.

48 See in this regard: Fiqh al-Khil�fa, pp. 39–40.
49 Al-Q�n�n al-Madan�, volume 1, pp. 131–132.
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alone. In this stage, the legal rule drawn from a given legal theory 
would become a general Egyptian rule, relevant only to Egyptian soci-
ety. There would be no returning to the French, Polish or other source 
of  the law, and this constitutes a vital and principal foundation in the 
process of  consolidating the New Code. After the disengagement, the 
rule stands on its own right, and hence, in this respect, it is irrelevant 
how many foreign codes provided various legal norms. After this stage 
of  separation, these norms become Egyptian, and relevant primarily 
to the Egyptian context.

Farhat Ziadeh also discussed the ‘fusion’ of  Western and Islamic 
elements in the Civil Code. However, in accordance with the test of  
takhayyur, the fusion he referred to was perceived as marginal, since its 
principal importance lay not in the relations between the different legal 
elements, be these Eastern or Western (as noted, these elements lose their 
origin, which was in any case insigni� cant from the perspective of  the 
Code), but rather to the relations between each one of  these elements 
and the ideological essence of  the Code.50 Once they had entered the 
New Code, these elements became soldiers in the service of  the overall 
ideology of  the Code. No longer the norms of  the Shar��a or of  French 
administrative law, they became the bearers of  the message of  the New 
Code, and an integral part thereof.

The explanatory notes to the Code commented that:

The articles of  the law included in this proposal have an independent 
entity that renders them totally independent of  the sources from which 
they were taken. The purpose of  the reference to the modern codes is 
not to create any af� liative af� nity between the proposal and these diverse 
codes in interpretation, application and development, since it is obvious 
that each legislative text must live within the social context in which it 
is applied . . . and be completely divorced from the historical source from 
which it came, whatever this may be . . . Judges and jurists should address 
the text in its application or interpretation as a self-standing formula, 
divorced from its source, and should apply or interpret it according to 
the matter at hand, so that this interpretation may provide solutions for 
the needs of  the country, and in accordance with the requirements of  
justice.51

During the deliberations of  the Civil Code Committee in the Upper 
House of  parliament, the chairman, Mu	ammad al-Wak�l, mentioned 

50 Ziadeh, 1968, p. 146.
51 Al-Q�n�n al-Madan�, volume 1, p. 32.
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the legal duality that had pertained prior to the enactment of  the 
New Code: “We always said of  the (Old) Code that the judge held 
the Egyptian Code in one hand, and the Code Civil in the other. If  he 
found any lack of  clarity in the Egyptian Code, he passed to the French 
code in order to reach the proper interpretation. Even when we were 
mere students of  law, we were told that such-and-such an article was 
analogous to a given article in the French code.”52

Regarding the New Code, however, the report of  the Code Com-
mittee of  the Upper House emphasized that norms drawn from other 
legal systems became completely Egyptian, “in accordance with the 
conditions of  the Egyptian environment.” Thus, for example, regard-
ing the question of  family joint ownership, which will be discussed in 
the next chapter. The source of  these provisions came from the Swiss 
and Italian civil codes, yet give the appearance of  having been created 
specially to meet the aspirations of  Egyptian society.53

Another example is the ownership of  � oors in a building, which 
will also be discussed in the next chapter. This aspect refers to the 
ordering of  legal relations between owners of  apartments in a single 
building, and the legal provisions drawn from a 1938 French law. The 
Civil Code Committee reported that this section re� ected a synthesis 
between the technical details, which were drawn from French law, and 
the principles of  joint ownership of  an apartment building, which were 
drawn from Egyptian case law, from the Old Code and from the Shar��a 
(the principles of  al-�uluww wal-su� ) “in the most appropriate manner 
to the Egyptian environment.”54

The only exception in which an af� nity remains intact between the 
text and its historical sources is the reference in Article 1 to the prin-
ciples of  the Islamic Shar��a as one of  the sources of  the Code. As we 
have already seen, in the contest between the spirit of  the Code and 
the Shar��a, the Code is destined to prevail. As Sanh�r� stated explicitly: 
“In the event of  a clash between the principles of  the Shar��a and the 
law, we shall take (from the Shar��a) in such a case, only what is suitable 
for the Code.”55 In other words, due to Article 1 of  the Code, which 
refers to the principles of  the Shar��a as a source on which the judge 
should rely, it cannot be argued that disengagement occurred here as it 

52 Ibid., volume 1, p. 55.
53 Ibid., pp. 133–135.
54 Ibid., p. 135.
55 Ibid., p. 191.
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did regarding the other legal sources. Nevertheless, in substantive terms, 
such disengagement did occur: along the interpretative path from the 
Code to the Shar��a, the Code placed a barrier, and only those aspects 
in the Shar��a that were consonant with the spirit of  the Code would 
be permitted to pass. This, too, is a form of  disengagement.

This barrier is the principle of  takhayyur which was thus applied not 
only during the stage of  enacting the Code, but also in its interpreta-
tion by the court. Takhayyur ensured, in effect, that it was not the Shar��a 
as an entire school of  law, ruling, morality and mores that passed into 
the Code, in which case it might have seized control of  the Code from 
within, but rather and precisely those norms in the Shar��a that were 
compatible with the Code. Thus what we see is already a synthesized 
and channeled Shar��a. Norman Anderson was right, then, to note, in his 
discussion of  the principles of  the Islamic Shar��a as one of  the sources 
of  the Code, that “opinions may naturally change regarding the true sig-
ni� cance of  this provision, but I must confess that I regard it as a value 
intended more for propaganda and sentimental purposes than for practi-
cal application.”56 The principle of  takhayyur was, therefore, not intended 
solely for the proper composition of  the Code by means of  adopting 
norms from the Shar��a, and not merely to enable its proper implementa-
tion in accordance with the principles of  the Shar��a, but also to defend 
the Code itself  from the strength of  the Shar��a with its in� nite room.

7. The Call for Opinions (�ISTIFTA� )

After the Code had been consolidated as a collection of  civil legislation, 
disconnected from its historical sources, uni� ed and adapted to the reali-
ties of  Egyptian life, the next step, according to its architect Sanh�r�, 
was �istift��—i.e., a call for opinions, or a form of  public referendum. 
This term is also drawn from the Shar��a, and originally referred to a 
request for opinions on questions of  Islamic law. Similar to takhayyur, 
this term also underwent a process of  worldliness. As proposed by 
Sanh�r�, and as implemented, he sought to obtain the opinions of  
various groups with the leading circles of  Egyptian society, such as 
politicians, jurists, judges, clergymen and academics, and to hear their 
reactions to the proposed code. The point of  reference for this action 

56 Anderson, Law Reform, p. 228.

�
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was Europe, where a similar step had been taken by those responsible 
for drafting civil codes in the twentieth century, rather, for example, than 
the form of  action followed by the Islamic clerics. Sanh�r� was visibly 
impressed by the process whereby the French and German civil codes 
were submitted to expert legal committees for comment (a process he 
also termed �istift�� ) prior to their approval.57

Sanh�r�’s call for a process of  �istift��  stemmed from several reasons. 
One factor was the desire to secure as broad a public legitimacy for 
the new legal code as possible, but still more important was his desire 
to secure consensus around the Code as a social common denominator 
that went alongside the legal function of  the Code. Without broad social 
support or, at least, the semblance of  such support, there was no point in 
enacting an ideological Code that sought to secure social transformations 
and even usher in a new social order. Such direct participation in the 
process might also reduce future opposition and obstacles, particularly 
due to the exclusion of  individuals from the process. Accordingly, �istift�� 
was intended to provide the Code’s launching ground, and to provide 
protection for the future, should anyone claim that the Code had no 
right to introduce changes in the structure of  Egyptian society.

The � rst draft of  the Code was presented on 24 April 1942, and 
was sent by Sanh�r� to members of  Egypt’s legal and political elite in 
order to receive responses within a set period of  three years. Members 
of  the Upper House of  parliament delayed the proposed Code by a 
further two years, and invited experts from outside parliament, includ-
ing religious leaders such as the grand Mufti of  Egypt, Sheikh Jaz��irl� 
and leading judges with a strong Islamic background (one of  whom, 
Hasan al-Hu
ayb�, was even widely known to be a leader of  the Mus-
lim Brotherhood). It was important to Sanh�r� that religious scholars 
should also participate in this �istift�� , thus providing their consent if  
only by way of  their participation in discussions relating to the Code.

In 1936, Sanh�r� wrote the following comments on his intended 
�istift�� :

The number of  members of  the Drafting Committee (of  the planned 
Code) is limited and, as we have said, it must be limited. Accordingly, 
many factions and organizations are left without representation. Even 
highly talented individuals will remain outside, unable to participate in 

57 �Abd al-Razz�q al-Sanh�r�, “Min Majallat al-�A	k�m al-�Adliyya �ila al-Q�n�n 
al-Madan�”, in Majm��at Maq�l�t wa �Ab�ath, volume 2, pp. 9–13, 34–35.
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the work. Accordingly, we must invite these capable factions and indi-
viduals to participate in the codi� cation through the�istift�� . The French 
undertook a process of  �istift��  in 1801 through the courts before adopt-
ing their code (the Code Napoleon), and these courts established commit-
tees to study the proposed code as submitted. Italy followed a similar 
course . . . Germany and Switzerland held a broad-based �istift��  among 
legal and business circles, a process that led to many amendments to the 
proposals. Accordingly, we may say that the �istift��  has become a pillar 
in the process of  codi� cation in the modern era.58

8. The Concealed Code

Those jurists who favored the sociological theory of  law generally 
believed that law was, or should be, accompanied by broad social ideals. 
The Austrian jurist Eugen Ehrlich (1862–1922) claimed that ordinary 
law exists side by side with other factors in society, which may heavily 
in� uence or even override it. Such factors are equally law. François Gény 
(1861–1938) distinguished the ‘technique’, the mere knowledge of  the 
machinery of  legal rules from the ‘science’ which is the understanding 
of  the non-legal, but highly relevant, values in the law’s environment.59 
Roscoe Pound (1870–1964) included philosophical, political and moral 
ideas intended for legal goals within the components of  law; the moral 
idea forming the foundation of  the goals of  law was justice. Moral 
and philosophical goals, he argued, are eternal and universal, although 
each society chooses that framework of  ideas that is right at a given 
point in time. These ideas are not written or explicit in modern laws, 
yet they form an integral and, in Pound’s opinion, even primary part 
of  law. Sometimes the law explicitly empowers the judge to examine 
considerations of  ‘justice,’ or opens ideological avenues of  a philosophi-
cal, political or other moral nature, such as the example of  the ‘public 
order’, which we shall discuss in depth below. Having done so, these 
principles become acts of  legislation and, in Pound’s classi� cation, are 
no longer to be classed as ‘ideas’, but rather as ‘provisions’ awaiting 
implementation.60

58 Wuj�b pp. 68–69.
59 Kelly, pp. 361–362; Lloyd’s Introduction to Jurisprudence, pp. 562–564. Sanh�r� on the 

Austrian Civil Code: �Abd al-Razz�q al-Sanh�r�, “Min Majallat al-�A	k�m al-�Adliyya 
�ila al-Q�n�n al-Madan� al-�Ir�q�”, pp. 29–30.

60 Lloyd’s Introduction to Jurisprudence, pp. 564–572, 606–609; J. M. Kelly, pp. 363–365.
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Applying this perception of  Sociological law the New Code sought 
to reestablish the principles of  social order in Egypt, assuming a role 
that was educational and even coercive, while at the same time consti-
tuting a practical, routine code intended for everyday use. How can a 
code with profound ideological and philosophical perceptions, proli� c 
in legal and social theories, be reconciled with the need for a practical 
code, substantive and understandable to all? How can a vision coexist 
with a civil code that must be practical?

It may be argued that two distinct codes, based on the same legal 
articles, coexist within the Egyptian Civil Code.

The � rst code, formalistic and positivist, addresses the rights and 
obligations de� ned by the classic con� nes of  civil law: personal laws 
(legal status and legal capacity); property laws (real estate and chat-
tel); laws of  obligation (contracts and damages); and, to a very limited 
extent in the case of  the Egyptian code, family and inheritance laws. 
This corpus of  laws saw the regulation of  these legal systems as its sole 
purpose. Sanh�r� referred to this category as ‘the practical spirit’ (al-r�� 

al-�amaliyya) of  the Code.61

The second, concealed code, sought to transform these relationships, 
which are so vital to the fabric of  any human society, into a tool for 
changing existing Egyptian society. Its goal was not merely to regulate 
legal relations on the individual level, but was a much broader social 
aim: the in� nite collection of  individual transactions would accumulate 
to form a critical social mass leading to a new dimension in relations 
within the Egyptian collective. This code aimed to manifest in tangible 
terms the range of  legal theories and social intentions that was referred 
to by Sanh�r� as ‘the spirit of  legal theory’ (al-r�� al-� qhiyya)—the law 
of  jurists.

Relations between these two codes were inseparable, since the social 
and philosophical schools that constitute the ideological code were 
manifested in the selection of  legal principles in the overt code. Nev-
ertheless, a tension developed between the two. Can mundane contract 
and property laws coexist with their function as ideological tools in the 
service of  a speci� c philosophy? Is there not room to fear that such close 
contact will lead to the erosion of  both sides? A surfeit of  theories and 
philosophy may make the Code less practical; conversely, the practical 
elements may hamper the philosophy that lurks behind the scenes.

61 Wuj�b p. 70.
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This substantive dilemma was re� ected above all during the process 
of  formulation. The question was whether these socio-philosophical 
schools should remain covert and behind the scenes as they directed 
the Code, the judge and society, or whether they should appear openly 
in the Code’s articles. Should someone reading through the Code be 
able to discern the presence of  a philosophical and almost Utopian 
structure directing the Code and even society at large?

Sanh�r� decided that the answer to this must be negative. The philo-
sophical code, the vision, must be discrete, though experts in legal theory 
would be able to distinguish and decode it. The architect of  the Code 
was aware that these two codes would be irreversibly connected, yet one 
would stand in the limelight on the stage of  law, bearing responsibility 
for everyday individual law between citizens; while the other would 
supervise the former and connect to it through the proper functioning 
of  the judge, while remaining hidden behind the scenes, appearing, at 
the most, in the interpretative works of  scholars. This is the concealed 
code that this book seeks to reveal.

Sanh�r� made the following comments regarding these two parallel 
systems:

The practical spirit overrules the spirit of  legal theory, since the goal of  
the Code is to be equal for all, (to address) the public at large before 
(addressing) scholars of  legal theory. The legislator of  the Code should 
refrain from reinforcing its provisions by stating their reasons or from 
adding proofs or clarifying examples, since all these are the work of  the 
scholars of  legal theory, and are not acts of  legislation. If  there is no 
alternative but to mention something of  these, then the legislator should 
leave this to the ancillary actions accompanying the Code and to the 
explanatory notes that usually accompany the code, but what is most 
important is that these remain separate.

The practical spirit also overrules when the legislator refrains from 
introducing terms from legal theory in the Code, and eschews abstract 
generalizations and the inclusion of  general theories; he should mention 
none of  these unless obliged to do so. The legislator should not declare 
his af� liation to the material school or the personal school of  obligation, 
nor to the school of  internal will or the school of  overt will of  con-
tracts—all these must be left to the legal theorists . . . As has already been 
stated (in French law): “La loi commande; elle n’est pas faite pour instruire; elle 
n’a pas besoin de convaincre”.62

62 Ibid., pp. 70–71.
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We � nd that the two different codes that underlie the New Code are 
also constructed in a different manner: the � rst follows the classic for-
malistic approach of  civil codes—the private and legal personality, laws 
of  obligations (Book One), special types of  contracts (Book Two), and 
property rights (Book Three). This division is essential for the smooth 
functioning of  the courts and the legal and civil system as a whole; in 
order for the Code to � ll its primary function as an effective regulator 
of  private legal relations among citizens.

The second code, as this book seeks to illustrate, is constructed in a 
different manner, its components crisscrossing those of  the � rst code. It 
addresses property law and its social function in changing the shape of  
Egyptian society; it applies rules of  justice and morality that traverse 
articles of  the Code, applying a normative and binding framework; it 
supports the weaker members of  society, while at the same time seek-
ing to advance the strong, maintaining harmony between the two and 
avoiding excessive social polarization; it seeks to apply a new type of  
legal glue to the internal relations between the Code’s articles, to rela-
tions between the Code and society, and to the functioning of  society 
itself.

Sanh�r� was aware of  the necessary distinction between the formal 
structures of  each of  these codes. “The Code necessitates a logical divi-
sion into chapters (tabw�b), and this is not the scienti� c division of  the 
scholarly works. The needs of  the Code are not the same as those of  
legal theories . . . The Code (must be divided) into chapters and articles 
that particularly emphasize the practical importance of  the legal provi-
sions and conceal the legal theories that underlie these provisions.”63

Accordingly, this book will now proceed to follow the structure of  
the second, concealed code, revealing it step by step. It will now be 
clear why we noted, at the head of  this chapter, that an understanding 
of  the ostensibly formalistic aspects described above is vital in order to 
understand the concealed code. Takhayyur, the stages of  disengagement 
and the �istift��  are all components that, above all, serve the substantive, 
concealed code. This book will argue that it is impossible to understand 
the substantive code without understanding the principle of  takhayyur; 
yet, even more so, it is impossible to understand takhayyur without 
understanding the substantive code.

63 Ibid., p. 69.
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CHAPTER THREE

THE SOCIAL FUNCTION OF PROPERTY LAW

There is nothing which so generally strikes the imagination and engages the affections 
of  mankind as the right of  property

William Blackston, Commentaries, 1766

Man has an individual tendency and a social tendency. The latter does not appear 
in a person who is on his own, unless he joins with his fellow; like the positive and 
negative in electricity, which are not manifested unless they have joined together

Sanh�r�, Diary, 19341

1. The ‘Social Function’ as a Theoretical Model

1.1 ‘Social Solidarity’

This chapter demonstrates how it was evident to Sanh�r� that concrete 
social changes and outcomes aided by the New Civil Code would be 
secured primarily through property law, just as existing social order in 
Egypt was founded on land and property laws.2

In the period of  Egyptian history we are examining, that of  the 
constitutional monarchy, land became not only a principal economic 
resource, but also a political and social one, providing secure invest-
ments and high yields, entitling its owner to elevated status and entry 
into the Egyptian elite, and forming a foundation of  power in the 
governmental and administrative echelons. The Egyptian economy’s 
reliance on cotton crops meant that industry contributed only ten 
percent of  gross national product. In other words, during the � rst half  

1 Diary, p. 193.
2 On the property law models as part of  the social environment see: L. L. Fuller, 

The Principles of  Social Order (Durham, N. C.: Duke University Press, 1981), p. 237. In 
Egypt see: G. Baer, A History of  Landownership in Modern Egypt, 1800–1950 (Oxford: 
Oxford University Press, 1962); K. Cuno, The Pasha’s Peasants, Land Society and 
Economy in Lower Egypt, 1740–1858 (Cambridge: Cambridge University Press, 1992).
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of  the twentieth century, land de� ned the principal social, economic 
and political systems in Egypt. Thus, for example, candidates for the 
House of  Representatives were required to pay an extremely high tax 
that could only be afforded by the owners of  large estates. The result 
was that a highly limited social class reached parliament, enacted the 
laws of  the nation and de� ned social norms, on the basis and de� ni-
tion of  the land it held.

In an Egyptian society polarized between rich and poor, urban and 
rural, and between an educated minority and an uneducated majority, 
and against the background of  the collapse of  the old social order, an 
economic crisis and rapid urbanization, the code sought to construct 
new de� nitions of  social relations, and therefore of  necessity related 
to property-based distinctions. Within a monarchist regime, there was 
no intention of  implementing agrarian reforms or depriving the land-
owners of  their privileges. Rather, the goal was to introduce a much 
more moderate legal reform in the spirit of  European sociological 
perceptions. Above all, this reform was manifested through a changing 
de� nition of  property rights.

According to the sociological approaches of  the early twentieth cen-
tury, as manifested in numerous civil codes, such the Swiss code, the 
proposed Franco-Italian code and the Soviet code, property laws were 
imbued with a prominent social function as a tool for securing social 
objectives, and above all—social solidarity.

Sanh�r� was familiar with the term ‘social solidarity’ and employed 
it frequently, since, in the legal and social world of  the � rst half  of  
the twentieth century, this phrase was discussed at length by the jurists 
and sociologists who in� uenced his thought, such as Gény and Léon 
Duguit (1859–1928), who discussed the ways to secure and realize social 
solidarity in the legal and social realms. In 1893, the renowned French 
sociologist E. Durkheim (1858–1917) offered the following analysis of  
the complex origins of  this concept in the legal and, more particularly, 
the social realm:

Social solidarity is a wholly moral phenomenon which by itself  does 
not lend itself  to exact observation and especially not measurement. To 
arrive at this classi� cation, as well as this comparison, we must therefore 
substitute for this internal datum, which escapes us, an external one which 
symbolizes it, and then study the former through the latter.

That visible symbol is law. Indeed, where social solidarity exists, in 
spite of  its non-material nature, it does not remain in a state of  pure 
potentiality, but shows its presence through perceptible effects. Where it 
is strong it attracts men strongly to each other, ensures frequent contacts 
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between them, and redoubles the opportunities available to them to enter 
into mutual relationships. Stating the position precisely, at the point we 
have now reached it is not easy to say whether it is social solidarity which 
produces these phenomena or, on the contrary, whether it is the result of  
them . . . Should we go further and assert that social solidarity does not 
consist in its visible manifestation; that these express it only partially and 
imperfectly; that beyond law and custom there exist an inner state from 
which solidarity derives; and that to know it in reality we must penetrate 
to the heart of  it, and without any intermediary? . . . Thus the study of  
solidarity lies with the domain of  sociology. It is a social fact which can 
only be known thoroughly through its social effects . . . Since law reproduces 
the main forms of  social solidarity, we have only to classify the different 
types of  law in order to be able to investigate which species of  social 
solidarity correspond to them.3

Following Durkheim’s analysis, is it desirable or feasible for positivist 
law to include an allusion to its covert social intent? Notwithstanding 
his own recommendation that the Code should not include ideological 
theories, Sanh�r� sought to include directly in the New Code the term 
‘social function’ in the context of  property law. In his proposal for the 
Code, he de� ned the breadth of  property rights as follows:

The owner of  a thing may use it, enjoy it and perform disposition 
(ta�arruf ) in it, provided he acts within the limits of  the law, without any 
intervention by another, on condition that this take place in accordance 
with the social function of  property.4

Following the French Code Civil, the old Egyptian codes perceived 
property right as the absolute right of  the individual, within the frame-
work of  his basic rights and liberties. These were not granted by God 
or king, but were present from birth and formed an integral part of  his 
being. Accordingly, these codes employ the term ‘absolute’ (mu!laq) to 
refer to property rights.5 This approach was typical of  the philosophi-
cal and legal perception of  the Enlightenment, as also manifested in 
the French Declaration of  the Rights of  Man and the Citizen of  1789 
and the Code Civil of  1804.6

3 E. Durkheim, The Division of  Labor in Society, W. D. Halls trans. (London: Macmil-
lan, 1984), pp. 24–29.

4 The original Civil Code proposal, Article 1162; Al-Q�n�n al-Madan�, volume 6, 
p. 13; On the Ta��aruf right see Al-Was��, volume 8, pp. 501–509.

5 The �Ahl� Civil Code, article 11, Al-Q�n�n al-Madan�, volume 6, p. 13. This 
article was based on article 544 of  the French Code Civil.

6 Kelly, pp. 249–253, 268–271.
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The civil codes of  the twentieth century criticized this absolutist 
approach, arguing that, in the century of  the masses, it was no longer 
possible to grant each individual in society his full rights. According 
to the sociological approach, it was proper to examine the full scope 
of  rights of  society as a whole, and to de� ne individual rights on the 
basis of  this de� nition. This was nothing short of  a legal revolution, 
since the liberal approach, which may be termed individualist in the 
legal sphere, de� ned collective rights on the basis of  individual rights, 
whereas the sociological approach adopted the converse approach; 
and, while the individualistic approach argued that property rights 
were absolute, the sociological approach defined them as limited 
and relative. According to this approach, personal property is no 
longer an absolute and sel�sh right, regardless of  the needs, cir-
cumstances and condition of  society, but is a limited (maqs�r) right, 
whose owner is required to consider the bene� t of  the collective, 
the environment and society, and not merely his personal bene� t.7

Sanh�r� was also concerned by the damage that resulted from the 
absolute freedom of  action granted in accordance with the individu-
alistic approach. On several occasions, he discussed what he termed 
‘sel� shness,’ questioning whether sel� shness was exclusively positive or 
negative, and examining the extent to which it hampered social devel-
opment. His conclusion was that while sel� shness was a predominantly 
positive attribute, it must be restricted in order to contain its negative 
aspects. In his personal diaries, he wrote:

The studies that are being published about the human being center on his 
inherent sel� shness, provided you understand the meaning of  sel� shness as 
I term it, as distinct from the usual sense. Sel� shness is a natural love pres-
ent in man that prevents mental harm and brings peace of  mind. People’s 
perceptions of  good and evil vary. In noble spirits, sel� shness appears as 
sacri� ce for the homeland, public service or pure love, and other aspects 
I term sublime emotions. In lesser spirits, sel� shness appears in the form 
of  lust, avarice and self-promotion, qualities I consider despicable.8

Sanh�r� manifested his desire to curb negative sel� shness in the � eld of  
property law, as did other twentieth century codes. His assumption was 
that the reduction of  sel� shness in society would lead to a concomitant 
increase in social solidarity.

7 On the contradiction between Mutlaq (absolute) and Ma�d�d (limited), see Al-Q�n�n 
al-Madan�, volume 6, p. 14.

8 Diary, 27 May 1922, pp. 71–72.
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“This principle requires cooperation in society, and property is one 
of  the important pillars on which such cooperation stands,” he noted. 
“The owner of  a property right should consider himself  to be a mem-
ber of  the society in which he lives, as he indeed is. He takes from it 
and gives back. Even if  the owner of  property has accumulated the 
property through his personal labor, he nevertheless owes society for 
what he has accumulated. It is not only his labor that has brought him 
his possessions, but the community has (also) participated in his efforts 
in order for him to achieve what he has.”9

In the New Code, Sanh�r� did not oppose the individual right in 
property law, but added that “the right to property is both individual 
(�aqq fard� ) and a social function (wa� � fa � ijtim�� iyya),” thus transferring 
the weight of  the property right from the individual to the collective 
sphere.10 He added that “the function of  property rests on two founda-
tions: � rstly, the obligations and authorities of  the owner to meet his 
personal needs, and secondly, the use of  the property and authority 
of  the owner to meet the needs of  society so that it can participate in 
general development.”11 Indeed, throughout the Code we see an effort 
to address the tension between the individual and social characters of  
the property right. Sanh�r� was well aware of  the sociological emphases 
of  the period, “in which the social aspect is naturally stressed at the 
expense of  the individual aspect of  this right.”12

The explanatory notes to the proposed Code stated that the proposal 
did not grant the right of  property the absolute character it enjoyed in 
the outgoing Code, “but abandons this absolute character in favor of  
another approach, currently dominant among modern codes, that . . . this 
is not another absolute and limitless right, but rather a social function 
to be met by the owner of  the right; and, so long as he does so, the 
law shall protect him. If, however, he deviates from these limits, then 
the law does not consider him worthy of  protection.”13

 9 Al-Was��, volume 8, p. 554. It should be taken into consideration that volume 8 
was written after the 1952 revolution, when socialist ideology was dominant in Egypt, 
so al-Sanh�r� stretched the elasticity of  the ‘social function’ toward socialist notions 
and not only sociological ones. 

10 Al-Was��, volume 8, p. 549.
11 Ibid., volume 8, p. 554.
12 Ibid.
13 Ibid., pp. 546–547, 494, 557.
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The explanatory notes outline two possible scenarios for such  dilemmas:

1. When the (individual) right to property contradicts the general inter-
est (ma�la�a ��mma), the general interest will clearly take precedence. 
The explanatory notes presented the individual right as an obstacle 
to advancing the general good; accordingly, it would not be included 
in the context of  the social function of  property laws, and would be 
rejected in favor of  general rights. For example, in the New Code, 
land ownership includes what is above and below the land to the 
extent of  utilization. Accordingly, if  the state undertakes works 
aboveground, in the air (erecting electricity power lines or telephone 
lines), or belowground (laying water pipes), without causing damage 
to the owner, he cannot claim that his rights of  ownership have been 
infringed.

2. When an individual property right contradicts the individual property 
right of  another person, the court will examine, in keeping with the 
sociological orientation of  the Code, which one holds the preferential 
interest; the other party will receive ‘just compensation.’ Accordingly, 
priority will not be granted automatically; rather, on the basis of  the 
sociological considerations applied by the court (as discussed in the 
following chapters), it will reach a value-based decision. Even in 
the context of  the need to decide between two individuals, the deci-
sion may still be made within the framework of  the social functions 
of  property law, such as creating a balance between weak and strong, 
promoting mutual consideration, and adopting a didactic approach 
of  punishing those who fail to show such consideration.

The phrasing of  this article in the original proposal, which explicitly 
mentioned the concept of  ‘social function,’ was adopted by the members 
of  the House of  Representatives during the various stages of  legislation, 
but was rejected by the Civil Code Committee established by the Upper 
House (the Senate) of  the Egyptian parliament in order to monitor the 
work on the proposed code. During the committee’s deliberations, the 
president, Mu	ammad al-Wak�l (himself  a major landowner) opposed 
the inclusion of  the words ‘social function’ in the Code, arguing that 
this was the “manifestation of  a philosophical school” that accordingly 
had no place in the statute books.

The protocols available to us do not detail the precise nature of  the 
concern of  the committee president, and other members, at the use of  
this phrase. It may be assumed, however, that they feared that an exces-
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sively � exible interpretation of  the Code might, in the future, threaten 
the prevailing social order. It should be recalled that the phrase ‘social 
function’ was not found only in the Italian Code which, according to 
the explanatory notes, was the source of  its replication in the Egyptian 
context. A similar phrase also appeared in Article 1 of  the Soviet Civil 
Code, stating that “the rights of  citizens are protected by law, except 
in cases in which they are exercised contrary to their socioeconomic 
purpose.” It may be assumed that this Communist context disturbed 
� gures within a monarchist regime, particularly when phrased in such 
broad terms.14 Despite Sanh�r�’s pleadings, this phrase was omitted, 
producing the � nal wording of  Article 802 of  the � nished Code: “The 
owner of  a thing has alone the right to use it, enjoy it and undertake 
disposition of  it, within the limits of  the law.”15

Thus the committee decided to omit the explicit mention of  ‘social 
function,’ explaining that this was detailed in practical terms in the 
speci� c provisions of  the Code, and spoke for itself. In his interpretative 
comments in the volumes of  al-Was�!, however, Sanh�r� continued to act 
as though the phrase had not been omitted from the Code. Accordingly, 
the term continued to hover over the property laws in the Code, albeit 
not explicitly, as an important source to be addressed in understanding 
its nature and the social change it sought to engender. Sanh�r� argued 
that even in its truncated form, the article restricted property rights, 
since the owner’s actions were restricted to ‘the limits of  the law’, and 
were, therefore, no longer unlimited.16

This approach of  restricting the right of  property, and of  allowing 
the legal system to oblige the different parties within society to act 
considerately, was recognized as encouraging ‘social solidarity,’ and was 
characteristic of  the civil codes of  the twentieth century, such as the 
Swiss code and the proposed Franco-Italian code.17 This is a ‘carrot 
and stick’ approach: the owner of  property has an interest in taking 
into consideration the needs of  the society of  which he ultimately forms 
part, and from whose progress he will also bene� t. If, however, he fails 
to understand this and to act accordingly, the law will not provide him 

14 On the Soviet Civil Code see Sanh�r�’s: “Min Majallat al-�A	k�m al-�Adliyya �ila 
al-Q�n�n al-Madan� f� al-�U
�r al-�ad�tha, Majm��at Maq�l�t wa-�Ab�� th al-Sanh�r�, 
volume 2, pp. 305–308.

15 Al-Q�n�n al-Madan�, volume 6, p. 13; Al-Was��, volume 8, p. 494.
16 Al-Was��, volume 8, p. 493.
17 On the ‘social function’ in the French and European Law, see Al-Was��, volume 

8, p. 545.
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with protection.18 In this context, Sanh�r� made the following comment 
regarding the principle of  solidarity:

Society rests on two fundamental pillars: competition and solidarity. These 
are contradictory foundations, since competition has its origins in love of  
the self, while solidarity originates in the love of  one’s fellow. If  we think 
more deeply, however, we shall see that the individual also collaborates 
with his fellow for his own good; accordingly, solidarity is also based on 
the love of  oneself.19

2.2 The Theory of  al-�Uluww wal-Su�  as Metaphor for a 

New Egyptian Society

Sanh�r� noted that there are cases in which ‘the social function of  the 
right of  property reaches its ultimate purpose.” An outstanding example 
of  this might be the mutual relations between the �uluww (the upper-
most � oor) and the su�  (the lowest � oor) in an apartment building.20 
This book argues that Sanh�r� drew an analogy between this issue and 
the question of  the social cooperation needed in Egyptian society. As 
we shall see below, a number of  articles address the sensitive relations 
between owners of  different � oors in a single building. The owner of  
the lower apartment is obliged to prevent the collapse of  the upper 
� oor, while the owner of  the upper � oor is prohibited from raising his 
apartment or placing undue pressure in order to prevent the collapse 
of  the entire building.21

This mutual relationship may be seen as a metaphor for the principle 
of  social solidarity the Civil Code seeks to apply in Egyptian society: 
society is an apartment building with lower and upper � oors. The 
owners of  the lower � oors, which are richer in the Egyptian context, 
secure the existence of  the upper � oors and form the basis of  the entire 
building. If  they fail to understand this function and act accordingly, 
the entire building will collapse. Equally, the owners of  the upper � oors 
must also act responsibly toward those below them, or again the building 
may collapse. Thus both rich and poor, residents of  the periphery or 
the center, country-dwellers and urbanites are all responsible for one 
another. Without mutual involvement and cooperation, the common 

18 Al-Was��, volume 8, p. 554.
19 Diary, 21 October 1955, p. 296.
20 Al-Was��, volume 8, pp. 559–560.
21 The principles of  �uluww and Su�  appear in articles 859–861 of  the New Civil 

Code, and will be reviewed in detail later on.

BECHOR_f5_98-145.indd   106 7/20/2007   2:31:42 PM



 the social function of property law 107

(social) structure is liable to collapse. This approach decentralizes respon-
sibility and means that all elements of  society, greater and lesser, are of  
importance. This is also a good example of  the relativity of  the right of  
property as perceived by the New Code: if  each owner cares only for 
his own apartment, and ignores the other owners in the building, the 
entire building—the collective—may eventually collapse. Accordingly, 
while restricting the right of  property may seem injurious to the owner 
of  the right, he will ultimately bene� t from the proper functioning of  
the (physical and social) building. These provisions therefore allude to 
the underlying logic of  the New Code as it addresses the privileged 
members of  Egyptian society: it is worth sacri� cing a little in order to 
gain much more.

True to the essentially paternalistic nature of  the sociological 
approach, the New Code does not con� ne itself  to assuming that apart-
ment owners in the building will understand of  their own accord the 
social transformation they are required to undergo. As we shall see in 
greater detail below in the context of  contract law, the court is placed in 
the position of  the supervisor of  this mutual liability between neighbors, 
as an ever-present authority and as a guarantor of  the existence of  the 
shared property. The court can oblige each of  the apartment owners 
to observe his role in this socio-legal contract; if  he refuses, the court 
will force him to comply, even to the point of  selling the apartment 
under his ownership.

This metaphor for the new social structure which, this book argues, 
the New Code sought to introduce into polarized Egyptian society, is 
strengthened in the light of  the fact that the principles of  the su�  and 
�uluww were essentially drawn from the Islamic Shar��a, a cultural con-
text emphasized by the authors of  the Code in order to enhance the 
authentic nature of  Eastern law and society. The authenticity of  these 
principles in the context of  Muslim and Egyptian society emphasized 
that this social function is feasible since it is rooted in the traditional 
logic of  the region. The explanatory notes to the original proposal 
referred to the relevant passages in the Majalla: “Any person controls 
his property as he wishes. However, if  the right of  another is connected 
to this property, this prevents him from controlling it as he wishes. In 
a building whose upper � oor belongs to one person, while the lower 
� oor belongs to another, since the owner of  the upper � oor has the 
right to be based on the lower � oor, and the owner of  the lower � oor 
has the right to be sheltered by the upper � oor, i.e., to � nd cover from 
the sun and rain under the upper � oor, neither party can do anything 
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that would harm the other without his consent.”22 The �anaf� Majalla 
also addressed the case of  a common property that was demolished, 
examining the relations that are created among the owners of  the 
various � oors, and establishing a principle that was also adopted in 
the New Civil Code: “If  a building whose upper � oor belongs to one 
person, and whose lower � oor belongs to another, is destroyed or burnt, 
each party shall rebuild its � oor, and neither may delay his fellow. If  
the owner of  the upper � oor says, ‘Build your � oor so that I may also 
build my � oor upon it,’ and the owner of  the lower � oor refuses, he 
shall obtain permission from the court and build both � oors, lower and 
upper, and he shall withhold the property rights of  the owner of  the 
lower � oor until the latter has paid his expenses.”23

Sanh�r� emphasized that these principles also appeared in the Shar��a, 
although, as we shall also see below in other cases relating to contract 
and property law, they also appeared in part in the outgoing Code (in 
which they were also based, in part, on the Islamic � qh), albeit without 
the sociological ideology that characterizes these principles in the New 
Code.24 Moreover, the New Code added to these principles of  su�  and 
�uluww provisions drawn from a French law from 1938 that regulated 
not the relations among the neighbors, but those between the neighbors 
and the common property in the building. For Sanh�r�, this blending 
of  property laws as a local manifestation of  solidarity with progressive 
Western legislation constituted the most appropriate and successful 
model for Egypt. Elsewhere, he wrote regarding this blending: “Our 
needs for the old exist, as do our needs for the new . . . The old rep-
resents permanence and stability, while the new represents � exibility 
and development.”25

1.3 The Linear Development of  the Concept of  the Social Function

As if  to examine the full � exibility potential of  the ‘social function’ 
of  property in Egypt, the interpretation and scope of  this concept 
underwent a transformation as time passed, and particularly after the 
trauma of  the overthrowing of  the monarchy and the revolution of  the 

22 The Majalla, article 1192.
23 Ibid., article 1315.
24 �Abd al-Fatta	 Sayyid, Mu	ammad K�mil Murs�, Majm��at Qaw�n�n al-Ma��kim 

al-�Ahliyya wa al-Shar�iyya (Cairo: Ma�ba�at al-Ra�a�ib bi-Mi
r, 1921) articles 34–37.
25 Al-Was��, volume 8, p. 1009; �Abd al-Razz�q al-Sanh�r�, “Al-Jad�d wa al-Qad�m”, 

Al-Hil�l (1949), special edition, pp. 6–8.
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‘Free Of� cers,’ just a few years after enactment of  the New Code. This 
historical development must be taken into account when examining 
the precise manner in which this function was manifested in everyday 
life during the different periods: as the political and economic reality 
changed, so did the scope of  the social function. This discussion osten-
sibly deviates from the time span of  this book—viz. the period during 
which the New Code was prepared—but is included in order to cast 
light on the scope and borders of  this function, which are supposed 
to be � exible.

The discussion of  this concept by the various committees involved 
in the legislation of  the New Code took place during the period of  the 
monarchy. During this time, the social function of  property laws sought 
to play a mediating role, softening social friction in order to maintain 
the existing social order. The intention was not to change the social 
order, but to preserve it. However, the political reality changed after 
the Nasserite revolution of  1952. Political, economic and social order 
took on a new tenor, and by the 1960s the revolutionary regime was 
involved in an attempt to apply the principles of  Arab Socialism.

In 1967, Sanh�r�, in his capacity as interpreter of  the Code, published 
the eighth volume of  Al-Was�!, which addresses the interpretation of  
the right of  property. He was obliged to adapt the purpose of  social 
function as manifested in the Code in order to respond to the changes 
that had occurred in the meantime in what was now an authoritarian 
regime. He extended still further the � exibility of  the concept of  social 
function in order to enable it to absorb the Socialist ideas that were 
being introduced in Egyptian society in this period. The dominance 
of  the state over the individual was now apparent, in the context of  
nationalization. While during the 1940s Sanh�r� had emphasized the 
relativity of  individual property rights vis-à-vis society, the emphasis now 
shifted to their relativity vis-à-vis the state. For example, a new empha-
sis was placed on Article 806 in the New Code, which stated that the 
owner was obliged to obey the rules, orders and regulations relating to 
the public good or the good of  a given individual. This is an ostensibly 
technical article, and was not the subject of  any real deliberation on 
the part of  the various committees involved in enacting the Code. In 
the 1960s, however, it was emphasized as restricting the actions of  the 
individual in the face of  public administration.26 Sanh�r� noted that this 
article addresses a wide range of  restrictions, such as public security 

26 Al-Was��, volume 8, p. 644.
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in time of  war, public health, or administrative rights of  �irtif�q (ease-
ment), such as restricting rights along the sides of  roads, unauthorized 
construction, demolition of  adjacent buildings, the uprooting of  trees 
blocking the free passage of  water, and so on.27

The ‘social function’ of  the Code now included the Socialist ideas of  
the period, such as equality in the distribution of  income, that would 
have been considered grossly illogical by those involved in drafting the 
Civil Code in the 1930s and 1940s, the major landowners who sat in 
parliament, including Sanh�r� himself.

In methodological terms, however, the � exible social function of  
property laws proved triumphant, in that it was able to adapt itself  and 
the New Code as a whole, to the ideological changes that occurred in 
society and to avoid a disturbing dissonance with that changing reality. 
After all, this had been the starting point of  the New Code, in keeping 
with the sociological and teleological approach in France, which argued 
that the legal text did not have a � xed meaning, but changed over time 
in keeping with changes in society.

In Al-Was�! (1967), Sanh�r� made the following comments about the 
updated scope of  the social function:

The modern tendencies regarding the right of  property are contrary to 
those of  the past. While the individual right of  property was strengthened 
and extended throughout the 19th century, and during the � rst quarter 
of  the 20th century, it has receded in modern times under pressure from 
Socialist streams and economic schools that advocate state intervention in 
the regulation of  personal property and economic life in general.

The modern tendencies prevalent in many countries of  the world (and 
the reference is not to the Communist countries) may be summarized 
as follows:

1. An increasing number of  laws around the world place restrictions on 
personal property, particularly in the context of  the ownership of  land. 
The modern tendency, which transforms the right to property into a 
social function and is not content to leave it as an autonomous right 
granting its owner full freedom of  action—has proved dominant.

2. The state has not con� ned itself  to restrictions on property, but has 
moved much further, beginning to take control of  personal property 
for the sake of  the general interest, for the purpose of  agrarian reform 
or nationalization in general, which has reached a very broad scale in 
current times.

27 Ibid., p. 555.
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3. The state encourages small property rights, dismantles the major rights 
and divides them into small plots for the bene� t of  the simple peasants. 
The state also encourages the construction of  high-rise buildings and 
regulates the ownership of  apartments, so that families may purchase 
the ownership of  their own apartment in a high-rise building.28

In discussing the economic interpretation of  the social function, Sanh�r� 
even began to employ Socialist terminology, writing:

Social structure must exist on the basis of  equality in the distribution 
(tawz�� ) (of  pro� t). The production system is not owned solely by the 
owner, but the workers are also partners in that system. (Accordingly), 
pro� t should be distributed justly between the owner and the workers . . . A 
factory owner, for example, is the owner of  the capital and, at the same 
time, the director of  the system. The pro� t of  factories should be divided 
justly between capital and the workers; accordingly, capital deserves a 
portion; the owner, who is also the director, deserves a portion; as do 
the workers, each in accordance with the importance of  his labor. The 
workers deserve a portion of  the pro� ts in addition to their wages, since 
they have participated in production, and since the pro� ts were created 
not only from the capital, but also from the labor.29

This updated 1960s model of  the social function later attempted to 
address the argument, which was being made openly at the time, that 
the private right of  property should be completely abolished. Sanh�r� 
was appalled at this possibility, since it would herald the destruction of  
the balances he had constructed throughout the Civil Code and mark 
the end of  the � exible capacity of  that social function. Accordingly, 
in the section on the interpretation of  the economic character of  the 
social function in 1967, he wrote:

The research often confuses the right of  property per se and the non-
distribution of  wealth, whereas these are two autonomous and separate 
concepts. The non-distribution of  wealth in society (excluding a narrow 
social class that enjoys the majority of  wealth) is often exploited as grounds 
for proving the illegality of  the right of  property, as if  the abolition of  
the right of  property would ensure the proper distribution of  wealth. In 
fact, the abolition of  the right of  property would abolish wealth itself, 
and it would then be immaterial to discuss the proper distribution or 
non-distribution of  wealth. The right of  property does not become less 
just if  the distribution is unjust. If  the distribution of  wealth is unjust, 

28 Ibid., p. 489.
29 Ibid., p. 567.

BECHOR_f5_98-145.indd   111 7/20/2007   2:31:42 PM



112 chapter three

the regime for the distribution of  wealth should be amended, but without 
impairing the right of  property.30

A further example, relating to a confrontation between the original 
social function and the changing circumstances of  Egyptian society, is 
that of  rental laws as formulated in the New Code.

In the explanatory notes to the law, and certainly in its interpreta-
tion, the New Code considered the rental contract to have a unique 
character, insofar as it has the potential to cross social classes. From the 
perspective of  the Code, the rental contract can serve as a chain linking 
the ‘class of  lessors’ and the ‘class of  tenants.’ Accordingly, the rental 
contract is perceived as a social encounter that may be exploited in order 
to secure ‘social peace’ and solidarity between lessors and tenants, and 
hence between the different economic groups and classes within society.31 
As we shall see in the next chapter, the guiding principle behind the 
Egyptian code, and subsequently the other Arab codes, was to protect 
the weak, which in most cases means the tenant. However, it is not 
impossible that in some cases the weaker party in the contract will be 
the lessor, whose property right has been injured by tenant protection 
laws. Sanh�r� emphasized this possibility in the context of  his criticism 
of  the agrarian reform in Egypt and of  the government restrictions 
imposed in the 1950s and 1960s, as we shall see below, on the period 
of  tenancy and on the maximum payment that could be received on 
account thereof. “The legislature has entered (into the conditions of  
the rental contract) to the maximum and imposed restrictions thereon,” 
he noted. “The balance between lessor and tenant has been reversed, 
the weight of  the lessor has diminished and that of  the tenant has 
increased, so that if, in the past, the tenant was inferior and victim-
ized, he was now gained the upper hand, and the victim has become 
the victimizer. I proposed (in the 1930s and 1940s) solidarity between 
the social classes (regarding tenancy),” Sanh�r� continued, “but not 
confrontation between them.”32

30 Ibid., p. 562.
31 Ibid., volume 6, pp. 26–27.
32 Ibid., p. 29.
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2. Social Solidarity in the Practical Dimension: 

From a Total to a Relative Right

2.1 The Transition to Relativity

We have seen how the concept of  the ‘absolute’ property right was 
deleted from the New Civil Code. In addition, the Code imposed a series 
of  restrictions on the right of  property, which thus became relative to 
other surrounding rights, or to any other interest as decided by society. 
Ziadeh noted that this approach is far removed from the absolute char-
acter of  the right of  property as embodied in the Old Egyptian Code 
and the other codes of  the nineteenth and early twentieth centuries.33

An example of  the relative nature of  the right of  property may be 
seen in the provision prohibiting the owner of  a property right from the 
excessive use of  his right in a manner injurious to the property of  his 
neighbor.34 The right of  response of  the neighbor is also relative: the 
neighbor does not have the right of  response against his neighbor on 
account of  reasonable (ma�l�f ) neighborly damages that could not have 
been avoided by the � rst owner. The neighbor may request removal 
of  these damages if  they deviate from the reasonable, in accordance 
with custom (�urf ), the character of  the lands, their mutual location 
and their purpose. The explanatory notes to the Code argued that this 
principle of  relativity was drawn from the Shar��a, and even referred to 
sections from the Majalla;35 above all, however, this is the application 
of  a Western doctrine—the doctrine of  the abuse of  a right—as shall 
be discussed in depth in the next chapter.

The article established a � exible criterion to be applied in examining 
the action of  one landowner vis-à-vis another—‘excess’—which was to 
be measured in accordance with the criterion of  reasonable or unrea-
sonable damage in neighborly relations. Ziadeh noted that the Egyptian 
courts considered reasonable damage (not granting the right of  response) 
to include, for example, the casting of  shade by a neighbor’s trees over 
his neighbor’s crops, unless it could be proved that the neighbor had 
planted the trees maliciously or that, in general, he had been negligent 
in following the accepted agricultural practice.36

33 Ziadeh, Law of  Property in the Arab World: Real Rights in Egypt, Iraq, Jordan,
Lebanon and Syria (London: Graham & Trotman, 1978), p. 26.
34 The Egyptian Civil Code, article 807(1). 
35 The Majalla, articles 1195–1209.
36 F. Ziadeh, Law of  Property in the Arab World: pp. 26–28. The same principal appeared 
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Another example relates to the expanse of  land rights, which is 
presented as relative by the New Code. Land rights include all that is 
above and below ground, to the limit of  enjoyment in height and depth. 
Through legislation or by agreement, ownership of  the surface could be 
separated from ownership of  what was above or below.37 Ziadeh noted 
that this was a case in which the public interest was given precedence 
over the right of  property: the state could exploit the airspace or the 
underground for any purpose it considered necessary, provided such use 
did not damage the property itself. It should be noted, however, that the 
New Civil Code continued to protect the right of  property: property 
could not be taken from any person with the exception of  cases to be 
established in law, and in return for just compensation.38

2.2 Negative Actions by Owners

Having reviewed the normative rule that a property right is not to be 
used to excess, i.e. the manner of  its use is subject to the discretion 
of  the court and is no longer autonomous and absolute, we shall now 
examine a further example—the restriction of  the ownership of  a 
private wall—as a question of  principle. The owner of  a constructed 
wall may do with it as he pleases—he may erect a structure on its area, 
demolish it and rebuild it as he pleases. However, the Code establishes 
an exception, whereby “the owner of  a wall is not permitted to demolish 
it on his own initiative without serious justi� cation (�udhr qaww� ) if  this 
will injure his neighbor whose property is adjacent to this wall”.39

This case does not relate to the laws regarding a joint wall, which 
will be discussed below, but to a wall that is owned entirely and fully by 
one of  the neighbors. The explanatory notes to the original proposed 
Code stated that this case embodies both the application of  the doc-
trine of  the abuse of  a right and of  principles drawn from the Islamic 
Shar��a. It is indeed true that Islamic law recognized the relativity of  
an individual’s right to build on his private land. The Majalla, for 

in the Majalla, article 1196: “If  the branches of  trees in any person’s garden extend 
into the house or garden of  his neighbor, the owner may be made by the neighbor to 
tie up such branches . . . he may not, however, cut down the tree on the grounds that 
the shadow of  such tree is injurious to the cultivation in his garden”.

37 The Egyptian Civil Code, article 803(2)(3).
38 The Egyptian Civil Code, article 805. This wording was taken from article 9 of  

the Egyptian Constitution. The explanatory notes referred to the Majalla, article 97: 
“No person may take another person’s property without some legal reason”.

39 The Egyptian Civil Code, article 818(2); Al-Was��, volume 8, pp. 557–558.

BECHOR_f5_98-145.indd   114 7/20/2007   2:31:43 PM



 the social function of property law 115

example, established that “any person is entitled to raise his wall within 
his property to such height as he wishes and to use it as he sees � t, 
and his neighbor may not delay him, unless he is caused grave injury 
( arar f��ish) thereby.”40

Sanh�r� explained that if  the demolition of  the wall was undertaken 
without serious justi� cation, or secured only a narrow interest, the inter-
est of  the neighbor whose property was liable to be damaged by the 
demolition would unequivocally outweigh the interest of  the owner in 
demolishing his wall. Accordingly, in such a case the demolition of  the 
wall would be considered the abuse of  a property right, imposing on the 
owner of  the wall the appropriate liability, to the point that the court 
could oblige the owner to rebuild the wall, subject to just compensation 
on account of  the injury to the right of  property.41

2.3 The Positive Action of  Another

The social function of  the right of  property also permitted another 
person to intervene in a positive manner with regard to the owner’s 
enjoyment of  his private property, in order that this other person might 
avoid damage signi� cantly greater than that caused to the owner by 
the penetration of  his property. Ziadeh termed this a speci� c action by 
another party that contradicts the right of  property but is legitimized 
by society. In balancing the interests, however, the owner would be 
entitled to just compensation for the injury of  his right to enjoy his 
property.42

The owner of  a private water channel or drainage channel has the 
right to enjoy his property on his own. However, neighbors who need 
to do so are permitted to draw water from the private water channel 
to irrigate their land, or to use the private drainage channel, after the 
owner of  the right has used the water to his full need. In such a case, 
the neighbors using the water installations must participate in the cost 
of  their operation and maintenance.43

In another case, the Code established that a landowner is free to act 
as he sees � t in his property, and has the right to prevent another from 
enjoying the private land. However, a neighbor may oblige the owner, 

40 Al-Q�n�n al-Madan�, volume 6, p. 65; The Majalla articles 1198–1212, cited 
article 1198.

41 Al-Was��, volume 8, p. 691.
42 Ibid., p. 558; Ziadeh, p. 26.
43 Ibid. The Egyptian Civil Code, article 808(1)(2).
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through the court, to ensure that water also passes through his land, if  
the neighbor’s land is distant from the main water or drainage point, 
provided that the owner shall receive just compensation.44

A landowner has the right to prevent his neighbor from passing 
through his land, i.e., to deny him the right of  passage (�aqq al-mur�r). 
However, the Code established that if  the neighbor’s land was trapped 
and distant from the public way, or was not served by a suitable road, 
the neighbor would enjoy the right of  passage through the private land 
of  his neighbor for the purpose of  using his own land, in a reason-
able manner and in return for just compensation of  the landowner. In 
accordance with the principle of  balancing and minimizing damage, 
the Code noted that such passage would be effected only in the area 
causing minimum damage to the owner; were this not the case, the 
doctrine of  the abuse of  a right might be activated.45

While the provision in this article was drawn from the old Civil 
Code,46 the New Code expanded the neighbor’s right of  passage. The 
former code recognized such a right only in the case of  an area of  land 
disconnected completely from the public way, whereas the New Code 
also permitted enforced right of  passage through a private area in the 
case when the more distant land was served by a road, but this was 
unsuitable or inadequate. The Code further established that this right 
of  passage was in itself  relative, and would be nulli� ed if  the distant 
land were connected to the public way, or if  the right of  passage were 
no longer essential.47

It is interesting to note that the original proposal for the Code 
included two other cases in which it was permitted to enter private 
land, but these were rejected by the Civil Code Committee of  the 
Senate, “in order not to (excessively) extend the restrictions on the 
right of  property.”48 The � rst such case discussed the possibility for 
an ‘interested party’ (shakh� dh� ma�la�a) to enter private land, when 
necessary, for example for the purpose of  construction or renovation 
via the land of  another, to restore lost items or to secure another law-
ful interest, in return for just compensation, and on condition that this 

44 Ibid., p. 559; The Egyptian Civil Code, article 809.
45 Ibid., pp. 559, 752–775; The Egyptian Civil Code, article 812(1).
46 The �Ahl� Civil Code, Majm��at Qaw�n�n al-Ma��kim al-�Ahliyya wa al-Shar�iyya, 

article 43.
47 Al-Q�n�n al-Madan�, volume 6, p. 50.
48 Ibid., pp. 48–49.
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would not cause grave damage to the owner.49 In the second case, the 
general public was granted the possibility of  passing through private 
land if  passage via the public way were impossible, provided that such 
passage be effected in a logical manner, and that the administrative 
authority compensate the owner for the damage caused due to such 
general passage.50

These latter two articles apparently caused the major landowners 
in the Upper House of  the parliament to feel threatened, hence their 
ultimately successful demand that they be deleted in their entirety. The 
explanatory notes to the proposed Code detailed how it was possible 
to ascertain the proper boundary between the right of  ownership and 
the right of  another to enter private property: if  such intervention 
served an interest signi� cantly broader than the damage caused.51 The 
majority of  members of  the Senate committee evidently believed that 
these two articles did not meet this yardstick, despite the fact that the 
second case referred to an interest of  the general public rather than 
of  another landowner.

2.4 Positive Actions by the Owner

Al-Was�! interpretation of  the Civil Code noted that in this case the 
social function of  the property right attains its maximum purpose, 
obliging the owner to undertake substantive positive actions in his land 
for the bene� t of  another.52 By way of  examples, Sanh�r� presented 
cases that will be discussed in depth below, such as when the owner 
of  the lower � oor in an apartment building is obliged to undertake 
vital construction and renovation work to prevent the collapse of  the 
higher � oor. If  he fails to do so, the judge may order the sale of  the 
lower � oor. If  both � oors were destroyed, the owner of  the lower 
� oor is obliged to reconstruct his � oor, so that the owner of  the upper 
� oor may build thereon. If  he refrains from doing so, the judge may 
again order the sale of  the lower � oor, unless the owner of  the upper 
� oor asks to build on the lower � oor by himself, at the expense of  its 
owner.53 A further case, also detailed below, involves the obligation on 
a minority of  owners in a common property to accept the decision of  

49 Ibid., pp. 48, 51; article 1179 of  the original code proposal.
50 Ibid., pp. 49, 51–52; article 1180 of  the original code proposal.
51 The test appeared in the explanatory notes of  the code proposal, ibid., p. 52.
52 Al-Was��, volume 8, p. 559.
53 The Egyptian Civil Code, articles 859–860.
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the majority regarding the management, a change of  purpose and even 
sale of  the common property.

Another example the Code sought to introduce, and which aptly illus-
trates the spirit of  solidarity it advocated, even at the cost of  coercion, 
appeared in the original proposed Code, which stated that an owner 
must not prevent another from entering his property in order to use 
it, when such entrance was vital in order to prevent a danger graver 
than the damage that would be caused thereby; if  damage was indeed 
caused, the owner was eligible for compensation. However, this article 
was not ultimately included in the � nal Code.54 Owners were, however, 
obliged to permit adequate water for the irrigation of  land distant from 
the water source to pass through their land into neighboring land, as 
well as drainage water, provided that they receive just compensation, 
as may be seen below.

2.5 The Rules of  Irrigation as a Tool for Enhancing Social Solidarity

One of  the more sophisticated mechanisms the New Code sought to 
establish in order to regulate the desired social relations, based on mutual 
waiver and solidarity, related to the system of  agricultural irrigation in 
Egypt, i.e., the drawing of  water from the Nile via channels.

The irrigation system has always been a source of  solidarity in 
Egyptian society, since it was impossible to draw water from the Nile 
without conduit channels, requiring peasants to cooperate during time 
of  � ooding or during irrigation.

Until construction of  the Aswan Dam, Egyptian peasants faced a 
limited period in September and October when they had to channel and 
dam water from the Nile before the � oods arrived; this was achieved 
through the collective efforts of  the rural population. The peasants 
would also work together during the harvest, passing as a group from 
one plot to the next. As an individual, the peasant was powerless; only 
through solidarity and the power of  the collective could he work his 
land. Indeed, some scholars have hypothesized that it was the unique 
Egyptian irrigation system that maintained social solidarity in rural 
Egypt for thousands of  years, until the modern era with its own form of  
collectivism. Yet, it may be argued that this same approach educated and 
destined the Egyptian individual to conformity from an early age.55

54 Al-Q�n�n al-Madan�, volume 6, p. 11; article 876 of  the original code proposal.
55 R. Cohen, Culture and Con� ict in Egyptian-Israeli Relations (Bloomington: Indiana 
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President Anwar Sadat was born in the village of  Mit Abu al-Kum 
in the Manu� ya district of  the Nile Delta. Recalling his early years, 
he wrote:

(The village did not have more than two weeks each year), our ‘statutory’ 
irrigation period, during which all land in the village had to be watered. 
It was obviously necessary to do it quickly and collectively. We worked 
together on one person’s land for a whole day, then moved to another’s, 
using any tunbur (Archimedean screw) that was available, regardless of  who 
owned it. The main thing was to ensure that at the end of  the ‘statutory’ 
period all the land in the village was irrigated.

That kind of  collective work—with and for other men, with no pro� t or 
any kind of  individual reward in prospect—made me feel that I belonged 
not merely to my immediate family at home, or even to the big family of  
the village, but to something vaster and more signi� cant: to the land.56

The proposed Code attributed particular weight to this unique mecha-
nism of  irrigation, “whose importance is obvious in an agricultural coun-
try such as Egypt,” as the explanatory notes to the Code emphasized.57 
Interestingly, the original proposal included an article relating to an 
irrigation method that is not common in Egypt—terraces. This article 
was rejected by the committee on the grounds that it was not relevant 
to the agricultural and geographical reality of  Egypt. The original Code 
Civil proposal established that the owner of  a low plot of  land must 
permit water arriving naturally, such as rainwater, to descend onto his 
plot from higher plots, and must not establish a dam preventing the 
descent of  the water.58 In the Nile Valley, rainwater is a rarity, as is 
the presence of  agricultural plots constructed in terrace form.59

The Code sought to realize two symbiotic goals by increasing the 
ef� ciency of  mutual relations in the irrigation system: to utilize the 
importance attached to the issue of  irrigation in order to advance social 
solidarity, and to use this social solidarity in the � eld of  property to 
advance the subject of  water—and vice versa. “Improving the private 
water and drainage channels is a matter that relates not only to its 

University Press, 1990), p. 21; H. Sharabi, “Impact of  Class and Culture on Social 
Behavior: The Feudal-Bourgeois Family in Arab Society”, in L. Carl Brown and Nor-
man Itzkovitz eds. Psychological Dimension of  Near Eastern Studies (Princeton: The Darwin 
Press, 1977), p. 246

56 52. Cohen, pp. 21–22; Anwar el Sadat, In Search of  Identity: an autobiography (New 
York: Harper & Row, 1977), p. 3.

57 Al-Q�n�n al-Madan�, volume 6, p. 43.
58 Article 1177.
59 Ibid.
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(direct) bene� ciaries, but also to the public interest in the agricultural 
economy,” Sanh�r� noted.60

This book argues that in order to regulate the unique irrigation system 
in Egypt, i.e., the passage of  water through channels passing through 
dense agricultural land with multiple ownerships, the Code established 
a legal system based on a series of  restrictions on private property rights 
in agricultural land for the bene� t of  adjacent agricultural plots.61 By 
so doing, the intention was that in the balance of  interests between 
the functionality of  the agricultural irrigation system in Egypt and the 
property rights in the land, priority should be given to the harmonious 
operation of  the system.

Three functions are involved in this context: irrigation, in which 
the neighbor draws water from the owner; the passage of  water; and 
drainage, in which the water from the neighbor’s � elds drains through 
the owner’s land.62

Regarding the irrigation of  � elds, the Code established that the 
owner of  a private water or drainage channel had the right to enjoy 
his property on his own. However, neighbors were permitted to use 
these water and drainage channels as they required, once the owner 
had used them to his full need. In such a case, neighbors using private 
channels must participate in the cost of  their operation and mainte-
nance.63 This contrasts with the old Egyptian Civil Code, which estab-
lished that “a person who establishes a water channel has the right to 
use it.”64 However, the Water Channels and Bridges Order of  1894 
permitted a neighbor to enjoy irrigation rights on conditions similar to 
those established in the New Code, though not without considerable 
bureaucratic dif� culties.65

Sanh�r� wrote the following regarding the irrigation arrangement: 
“The possibility of  allowing the neighbor the right of  irrigation in this 
manner constitutes the prevalence of  a more important private interest 
over a less important private interest. The owner of  the channel has 
an interest in maintaining his property right intact and without part-
ners; accordingly, even if  water goes to waste he will not give it to his 

60 Al-Was��, volume 8, p. 727.
61 Ibid., pp. 711–712.
62 Al-Q�n�n al-Madan�, volume 6, p. 43.
63 The Egyptian Civil Code, article 808.
64 The �Ahl� Civil Code, article 32.
65 Article 8; Al-Q�n�n al-Madan�, volume 6, pp. 34–35.
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neighbor. However, this is a weak and rejected interest that embodies 
unjusti� able sel� shness (�an�niyya).”66

Regarding the passage of  water for irrigation and drainage, the Code 
established that the landowner must permit adequate water to pass 
through his land in order to irrigate land further removed from the 
water source, and to drain neighboring � elds into the central drainage 
point, provided that the landowner receive just compensation.67

The explanatory notes to the proposed Code detailed two possibilities 
open to a neighbor with regard to the right of  drainage: the use of  
his neighbor’s private drainage channel (after the owner had used it to 
meet his full need), and hence participation in its maintenance costs, or 
construction of  a drainage channel on the neighbor’s land that would 
reach the general drainage point, in which case the neighbor would 
be required to pay the landowner compensation for the area occupied 
by the channel.68

Equally, and in order to complete this circle of  solidarity, neighbors 
bene� ting from their neighbors’ private water and drainage channels 
were required to pay part of  the cost of  essential repairs to these chan-
nels and installations as requested by the owner; if  they refused, they 
could be forced to pay by court order. Moreover, if  damage was caused 
to the land through which the neighbor’s water and drainage channels 
passed, the landowner could demand compensation.69

2.6 The Relative Nature of  Property Rights in Light of  the Right of  Privacy

In Islamic law, great importance is accorded to the right of  privacy as a 
basic right: in the context of  women, the sanctity of  the private home, 
and relations between neighbors. Interestingly, the Majalla referred to 
the latter as seeing the women’s place (maqarr al-nis�� ), i.e. the innermost 
parts of  the house (thus the privacy of  women and the privacy of  the 
home are closely intertwined). A neighbor who glimpsed into these parts 
was considered to have caused grave injury, and accordingly someone 
in a position so to glimpse was obliged to remove the injury. As the 
Majalla puts it, “Seeing the women’s place, such as the courtyard, the 
kitchen and the well, is considered grave injury. Accordingly, if  a person 

66 Al-Was��, volume 8, p. 715.
67 The Egyptian Civil Code, article 809.
68 Al-Q�n�n al-Madan�, volume 6, p. 44; Al-Was��, volume 8, p. 713.
69 The Egyptian Civil Code, articles 810–811; Al-Was��, volume 8, pp. 725–726; 

Al-Q�n�n al-Madan�, volume 6, pp. 41–42.
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opens a new window in his home, or makes a window in a new house 
he constructs, and the women’s place of  his neighbor, next door or 
across the street, may be seen through these windows, he is obliged to 
remove the injury. He is forced to remove the injury by building a wall 
or barrier such that it is impossible to see the women’s place. However, 
he is not obliged to completely block the window. The same applies to 
a wooden fence through whose cracks it is possible to see the women’s 
place of  the neighbor. He is obliged to seal the cracks, but he is not 
obliged to remove the fence and build a wall in its place.”70

The New Code consciously followed in the steps of  its predecessor, 
adopting the principles of  privacy from the Islamic � qh, while presenting 
these provisions as a restriction on the right of  property. The general 
principle was that maintaining privacy requires the maintenance of  
physical distance.

As a rule, when constructing a building it is necessary to create 
openings in its walls in order to permit the entry of  light and air, and 
enable the occupants to see outside. If  the opening is intended for all 
three of  these purposes, it is referred to in the Code as ma!al, such 
as windows, apertures, balconies and other general openings. If  the 
opening is intended to provide light and ventilation, but not to afford 
a view of  the outside, it is termed manwar. The manwar is an opening 
located above the height of  a person, so that it is not normally possible 
to look outside through it. The ma!al may be direct, in which case it is 
possible to look at the neighbor directly without the need to turn the 
head to either side, or it may be indirect or diagonal, in which case 
it is only possible to observe the neighbor’s property if  one turns to 
either side or leans forward.

From the perspective of  the neighbor, the form of  opening that most 
gravely infringes his privacy is the direct ma!al, followed by the indirect 
ma!al, and lastly the manwar. The Code established speci� c provisions 
for each of  these categories in the spirit of  the � qh, while also drawing 
on modern Western legislation.71

The issue of  privacy is particularly acute when a neighbor wishes 
to build right on the border between his property and his neighbor’s 
and to include openings facing the neighbor, as the right of  property 
would entitle him to do. In normal circumstances, an owner is indeed 

70 The Majalla, article 1202.
71 The introduction was taken from Al-Was��, volume 8, p. 775.
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permitted to build on the border with his neighbor’s property. How-
ever, if  he wishes to include openings in the wall facing his neighbor, 
he must observe a number of  restrictions. The previous Code con� ned 
the restrictions solely to the case of  a direct ma!al.72

According to the New Code, in the case of  a direct ma!al, the distance 
between the edge of  the ma!al and the neighbor’s property must be at 
least one meter. In the case of  a diagonal ma!al, the required distance 
is half  a meter (the old Code did not impose any minimum distance 
in this case); in the case of  a manwar, no minimum distance was stated, 
since it is not possible to observe the neighbor’s property from this 
opening without special devices.73 However, the Code stipulates that 
the minimum height for the manwar is that of  an average man. Sanh�r� 
stipulated minimum heights for a manwar drawn from French law: 2.6 
meters on the � rst � oor, and 1.9 meters on the upper � oors.74

2.7 Innovations in Land Accession (�Ilti
�q)

The �ilti��q (accession, attachment) is a form of  acquisition of  a pro-
perty right manifested in two principal forms: the � rst arti� cial and 
man-made, which is the focus of  our attention here; and the second 
natural, through the action of  water. Three forms of  natural �ilti��q 
may be noted: the waters of  a river gradually and imperceptibly lead 
to the accumulation of  alluvium (!am� ), i.e., a residue of  sand and clay, 
which attaches to the plot; the river exposes or covers land; or the 
sea, lakes or water sources may retreat, exposing land. Only the � rst 
of  these occurrences is recognized by the Code as constituting �ilti��q, 
while the latter two forms do not produce the acquisition of  ownership 
through �ilti��q. The Code explicitly states that the !ami may accumulate 
gradually and imperceptibly, in which case it will belong to the owner. 
The conditions of  graduality and imperceptibility are substantive, since 
if  the exposure of  land occurs suddenly, for example after the river 
changes its course, then the land will be termed !ar�, is considered state 
property and is regulated by a special law.75

72 Al-Q�n�n al-Madan�, volume 6, pp. 67–68.
73 The Egyptian Civil Code, article 819; Ziadeh. P. 28; Al-Was��, volume 8, 

p. 776.
74 The Egyptian Civil Code, article 821; Al-Was��, volume 8, p. 789. Compare with 

the Majalla, article 1203.
75 Al-Was��, volume 9, pp. 243–330; Al-Q�n�n al-Madan�, volume 6, pp. 302–310; 

Ziadeh, pp. 41–43.
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For our purposes, the arti� cial manifestation of  this right may be 
de� ned as the attachment of  land belonging to two different owners 
without agreement between them. The basic principle is that the owner 
of  a given piece of  land acquires ownership of  property attached to 
his land (for example, a house built on his land by a neighbor or a 
grove of  trees planted on his land), even if  the value of  the attached 
property is greater than that of  the land itself. Accordingly, construc-
tion, planting and other works undertaken on the owner’s land by 
another become the exclusive property of  the landowner on whose 
land they are attached, in cases when the removal of  these elements is 
impossible since it would cause grave damage to the work. The owner 
who acquires the assets attached to his plot must pay their value to the 
person who erected them.76 This obscure aspect of  the acquisition of  
ownership is a characteristic feature of  the land regime in Egypt, which 
was congested and often not regulated or marked, and was already 
recognized by the old Civil Code.77

The dilemma facing the authors of  the New Code was whether to 
maintain the full force of  the right of  property, whereby a landowner 
acquires ownership of  installations erected on his land on the basis of  
�ilti��q, or to agree to impair the right of  property in order to encourage 
economic and social objectives, such as enhancing the transferability 
of  land and encouraging development without constant fear of  devi-
ating from the borders of  the plots. If  the latter avenue were chosen, 
it would be necessary to establish limits to the injury to the property 
right, and to ensure that those whose rights were injured received due 
compensation. Accordingly, this � exibility in the laws of  �ilti��q, to the 
point that ownership of  the �ilti��q area could be transferred to the 
neighbor who erected the installation, was secured in the Code by 
means of  two legal tools: the principle of  good faith (�usn al-niyya) and 
the tool of  just compensation.

In the case of  a person who used his own materials and tools in order 
to build installation on land belonging to another, the Code draws a 
distinction between a person who did so in good faith, believing that the 
land was his own; or not in good faith, i.e., in the knowledge that the 
land was not his. The test of  good faith, which is a subjective component 
in Egyptian law, is of  great importance in terms of   deciding the fate 

76 Ibid., p. 41.
77 The �Ahl� Civil Code, articles 60–67.
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of  the attached installations and the ownership of  these installations 
and of  the relevant land.

If  a person built installations from his own materials on land that 
he knew to belong to another, without the consent of  the owner, the 
owner may demand the removal of  the installations at the expense of  
the person who erected them within one year from the date on which 
he learned of  the execution of  these works, with compensation if  
necessary, or he may demand that they be left intact, in which case he 
will pay the person who erected them for the cost of  their removal, or 
an amount equivalent to the betterment they created in his land. This 
situation is similar to the legal provisions applying in accordance with 
the old Civil Code.

If, however, a person erected installations on land belonging to 
another while believing in good faith that he was entitled so to act, 
the landowner does not have the right to demand their removal. They 
will remain intact, while the landowner must choose whether to pay 
the person erecting them for materials and labor, or to pay an amount 
equivalent to the betterment of  the value of  his land as the result of  
their establishment. If, however, the scope of  the said installations was 
so great that the landowner could not pay their value, he would be 
permitted to request that the land be transferred to the person erecting 
the installations, in return for just compensation.78

78 The Egyptian Civil Code, articles 924–925; Al-Was��, volume 9, pp. 284–291.

Situation A: No Good Faith

Situation B: In Good Faith 

BECHOR_f5_98-145.indd   125 7/20/2007   2:31:44 PM



126 chapter three

The latter condition is an innovation of  the New Code, and clearly 
injures the property right of  the landowner, who is obliged either to pay 
or to waive ownership of  part of  his property following the accidental 
penetration of  his property by a third party. Moreover, the Code states 
that if, during the erection of  a building on his own private property, 
a person encroaches on his neighbor’s land in good faith, it is within 
the jurisdiction of  the court to oblige the neighboring landowner to 
transfer ownership of  that part of  his land seized by such construction 
to the person undertaking the construction, in return for just compensa-
tion.79 This is another important innovation in the New Code, and one 
that was intended to remove the concern among property developers 
that they would be obliged to remove constructions due to deviations 
committed in good faith. According to sociological logic, the right of  
property is indeed injured by such provisions, but the injury is assuaged 
through the provision of  just compensation. A detailed discussion of  the 
perception of  justice in the Code and the essence of  ‘just compensation’ 
appears in the next chapter.

2.8 Innovations in the Laws of  �Irtif�q: Limitations on

 the Right of  Servitude

�Irtif�q (‘servitude’) is a right that de� nes the enjoyment of  land for the 
bene� t of  other land owned by another.80 For example, such enjoyment 
may be present when the subordinate land provides the right of  pas-
sage for the owner of  the dominant land, or constitutes the source of  
water departing from the dominant land. Other examples are when 
the owner of  subordinate land is not permitted to build on his land, 
or is required to limit construction to a given height, in order not to 
obscure the view from the dominant land. It should be noted that the 
rights of  �irtif�q differ from the restrictions on ownership in the context 
of  the right of  passage, irrigation, and so on, as discussed above in this 
chapter, since �irtif�q is created primarily through consent between the 
parties, or by other means as discussed below.

The right of  �irtif�q serves as an ancillary tool for the dominant land, 
and hence is transferred along with the right of  ownership. It is acquired 
through a legal act (�amal q�n�n� ), i.e. a contract or testament, or is cre-

79 Ibid., article 928; ibid., pp. 316–319.
80 Ibid., article 1015; ibid., pp. 1279–1405; Ziadeh, p. 68.
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ated through inheritance.81 It should be noted that the right of  �irtif�q 
in Egypt may be imposed on state property, provided that it does not 
contradict the purpose for which the public property was intended.82

As the result of  decades of  stagnation in land laws, and particularly 
due to the right of  taq�dum (prescription, the seizure of  possession) as 
the result of  protracted use, the congested agricultural lands of  Egypt 
had become riddled with rights of  �irtif�q, creating dif� culties in land 
transactions. Islamic law recognized the possession of  the old; for 
example, the Majalla stated that “Things which have been in existence 
from time immemorial shall be left as they were.”83 An expanded ver-
sion of  this by the Majalla was quoted in the explanatory notes to the 
New Code: “In the matter of  the right of  way and the right of  ejec-
tion, the old is observed, i.e., it is left as it has been for time . . . And 
it is not to be changed unless evidence is brought to the contrary.”84 
The possession of  the old in the Majalla is reminiscent of  taq�dum in 
the Egyptian civil law.

The dilemma facing the authors of  the Code was due to the impor-
tance of  the laws of  �irtif�q within the Egyptian agrarian system, on the 
one hand, in which context the need arose to clarify and formalize these 
rights in order to prevent arguments and disputes, particularly regard-
ing �irtif�q by means of  taq�dum, which by its nature was inadequately 
de� ned; and, on the other hand, to limit the rights of  �irtif�q as far as 
possible in order to encourage the transferability of  land. As in many 
other cases, the Code introduced signi� cant changes, but without caus-
ing an upheaval in the system of  land ownership.

Regarding the right of  taq�dum, the Code established that �irtif�q could 
not be transferred by means of  taq�dum except in the case of  visible 
(��hira) rights of  �irtif�q, including the right of  passage. The word ‘vis-
ible’ refers to an external object suggesting the presence of  the right 
of  �irtif�q, such as a door, window or water course. If  no such external 
sign were present, as in the case of  the �irtif�q not to build on land, or 
not to build above a given height, then such �irtif�q could no longer be 
acquired by means of  taq�dum.85

81 Ibid., article 1016(1); see also the Majalla, article 216. 
82 Ibid., article 1015.
83 The Majalla, article 6.
84 Ibid., article 1224.
85 The Egyptian Civil Code, article 1016(2); Al-Was��, volume 9, pp. 1300–1303; 

Ziadeh, p. 69.
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A further innovation in the Code established that overt �irtif�q could 
be created with the assistance of  a mark (takh���) made by the original 
owner. This takh��� was created when the owner of  two separate plots 
established a clear sign (�al�ma), thus creating relations of  af� liation 
that might amount to relations of  �irtif�q if  these plots subsequently 
belonged to two different owners. Sanh�r� noted that this method of  
creating servitude was drawn from French law.86

For our purposes, the Code further established a series of  cases 
in which the validity of  �irtif�q would expire—innovations not found 
in the previous �Ahl� Civil Code. �irtif�q would cease to exist, and the 
landowners could be released thereof, in full or in part, if  the condi-
tions changed to the extent that there were no possibility of  using this 
right; if  the purpose of  the �irtif�q ceased to exist; or if  its purpose 
diminished to the point that it were disproportionate to the burden on 
the land in question.87

For example, when the right of  �irtif�q was the right to draw water 
from a subordinate plot, and the owner of  the dominant plot exca-
vated an artesian well in his own land, the right to draw water from 
the adjacent plot become unnecessary or unduly burdensome to the 
subordinate plot relative to the bene� t accruing to the dominant land. 
In his interpretation of  the Code, Sanh�r� added that if  the owner of  
the right of  servitude insisted on maintaining his right of  �irtif�q despite 
the changed circumstances as explained above, the court would consider 
this the abuse of  a right, with all this implies in light of  the discussion 
of  this doctrine in the following chapter.88

The Code also introduced an element of  � exibility even when the 
�irtif�q continues to exist, if  the speci� c location of  the right of  �irtif�q 
came to constitute an additional burden beyond the principled burden 
of  the servitude of  land, or if  the �irtif�q constituted an obstacle to 
improvements to the land on which it was situated. In such cases, the 
owner of  the subordinate land could request that the �irtif�q be relocated 
to another point in his land, or to other land owned by him or by a 
third party, if  the latter consented to this.

The general tendency of  the proposed Code authors was to reduce 
this right. However, the original proposal also noted that the owner 

86 The Egyptian Civil Code, article 1017; Al-Was��, volume 9, pp. 1333–1347.
87 The Egyptian Civil Code, article 1028–1029; ibid., pp. 1399–1403.
88 Al-Was��, p. 691.
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of  the dominant plot could also request a change in the location of  
the �irtif�q if  he proved that such a change would bene� t him with-
out harming the subordinate land.89 Deputy Mu	ammad �asan al-
�Ashm�w�, a member of  the Senate Civil Code Committee, opposed 
this formula, arguing that it extended �irtif�q “which has become an 
onerous and inconvenient right that should be con� ned to its limited 
dimensions . . . The reason for any change in the �irtif�q must be the 
damage that comes from its continued presence, and not the bene� t 
of  any new �irtif�q.” Accordingly, this proposed addition was ultimately 
omitted from the Code.90

Additional restrictions were made to the right of  �irtif�q by the Code: 
If  the dominant land were divided, and the right of  �irtif�q subsequently 
served only a certain portion of  these plots, the owner of  the subordinate 
plot was permitted to request the removal of  the �irtif�q from the other 
plots.91 Conversely, if  the subordinate land were divided, and the right of  
�irtif�q was no longer exercised in some of  the parts, nor could be so 
exercised, the owner of  any of  these parts could request the removal 
of  this right from his part.92

3. Striving for Social Harmony: 

Joint Ownership as a Unifying Factor

3.1 The Dilemma of  the Approach to the Idea of  Cooperation

In his theoretical discussion, Sanh�r� did not con� ne himself  to the 
need to ensure social solidarity among all parts of  Egyptian society, but 
aspired to secure the harmonious functioning of  these different elements, 
and this was the purpose of  the legal harmony the Code sought to 
promote. As we shall see below, the goal of  encouraging coordinated 
social action led the Code to elevate the concept of  cooperation (shuy�� ) 
in land to the status of  a prime social value.

One reason for the unsuitability of  the former �Ahl� Civil Code to 
the structure of  Egyptian society was the question of  common property 
(al-mulkiyya al-sh��i�a). True to its individualistic orientation, the �Ahl� 

89 The original code proposal, article 1294(2); Al-Q�n�n al-Madan�, volume 6, 
p. 642.

90 Al-Q�n�n al-Madan�, volume 6, p. 643.
91 The Egyptian Civil Code, article 1024(2).
92 Ibid., article 1025(2).
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Civil Code made almost no reference to this issue, con� ning itself  to 
the procedure for distributing common property—this despite the fact 
that joint ownership was extremely common in Egypt and in the Arab 
world in general, due to the Islamic inheritance laws. The property 
of  a deceased person was inherited jointly by his heirs, and this com-
mon ownership often endured for many years without the inheritors 
dividing the property among them. Although Islamic inheritance laws 
divided the plot, the heirs had an interest in continuing to farm the 
plots jointly, since this ensured lower costs and substantial savings. After 
some of  the heirs died or moved away, and their heirs in turn joined 
in the joint property, land transactions became dif� cult and family 
disputes often erupted. The old Code did not offer any solutions for 
such situations, since it did not recognize the family joint ownership 
that was created.93

Sanh�r� explained that the reason why the old Code paid virtually no 
attention to the issue of  common property was because it mirrored the 
French Code, which followed Roman property laws. According to the 
Roman legal system, property was essentially individualistic and had a 
single owner who enjoyed total domain over his assets. If  exceptional 
circumstances led to the creation of  multiple ownerships, these should 
be dissolved. Since dissolution of  a partnership, rather than its mainte-
nance, was the rule in Roman law, there was no need to regulate rules 
for permanent partnerships.94

As a consequence of  this approach, both French and Egyptian case 
law developed rules addressing this lack of  legislative attention to the 
partnership.95 In Egypt, the case law was also based on the detailed 
rules for joint ownership established in the Shar��a (particularly in the 
proposed codi� cation Murshid al-�air�n, prepared by the Egyptian jurist 
Mu	ammad Qadr� [1821–1886], which was ultimately not adopted; 
and in accordance with the Majalla).96

93 The Explanatory Notes of  the original code proposal, Al-Q�n�n al-Madan�, 
volume 6, p. 9; Al-Was��, volume 8, pp. 793–800.

94 Al-Was��, volume 8, p. 794.
95 Ibid. Sanh�r� mentioned that joint ownership has been prevailed in Egypt much 

before the application of  the old �Ahl� code, ibid., p. 795.
96 See the Majalla, articles 1060, 1062, 1063, 1066, 1068 and 1073; Mu	ammad 

Qadr�, Kit�b Murshid al-�ayr�n �ila Ma‘rifat �A�w�l al-�Ins�n f� al-Mu��mal�t al-Shar�iyya 
�ala Madhhab al-�Im�m al-�A��am �Ab� �an�fa al-Nu�m�n Mul��iman f� al-Diy�r al-Mi� r iyya 
wa S��ir al-�Umam al-�Isl�miyya (Cairo: �usayn �asanin ��	ib al-Maktaba al-Mi
riyya, 
1338 h.), articles 45, 46.
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By contrast, the New Civil Code discussed the issue of  joint owner-
ship in depth. Rather than merely codifying principles drawn from the 
Shar��a, however, it went much further: instead of  simply bridging the 
gap created between existing social reality and the legal status quo, it 
actively encouraged joint property as a social value, simplifying the 
relevant procedures and even introducing institutions of  cooperation 
that had not previously existing in Egyptian law. Thus the laws of  joint 
ownership, which had lagged behind social reality in Egypt, now moved 
ahead and even drew that society forward. The principles of  coopera-
tion as formulated for family ownership, or regarding majority-minority 
relations in a partnership, for example, sought not only to overcome 
existing problems, but also to create a new level of  joint activity.97

As the result of  these changes, joint ownership—a common reality in 
Egypt—was transformed from a fact of  life that was not encouraged by 
positive law—to a desirable social value to be encouraged as a unifying 
factor. In a country whose resources are limited, cooperation is essential, 
and the New Code could transform a necessity into a virtue.

An interesting innovation introduced in the New Code addressed the 
con� ict between the desire of  the owners of  a joint property to divide 
it among themselves and the preference of  the social function that 
the property remains joint and not be divided, if  its purpose implied 
that it should remain a joint property on a permanent basis.98 This is 
a classic example of  the sociological approach that characterizes the 
New Code—the relevant provisions restrict property rights, include 
an element of  enforced cooperation (shuy�� �ijb�r� ) and draw on the 
terminology of  the social function, for example when referring to the 
‘purpose’ of  the asset. The context here is ownership by neighbors of  a 
bridge, joint road, common courtyard or bath house, water or drainage 
channels; the same principles apply in the case of  a shared wall or the 
common portions of  an apartment building.

The sociological ideology that advocated joint ownership, and even 
forced joint ownership, saw such cooperation between individuals as 
bearing the potential to promote a spirit of  cooperation and harmony in 
society as a whole. Whereas constitutional law seeks to achieve changes 
through the application of  broad-based and sweeping principles, particu-
larly in the relations between the individual and authority, down to the 

97 The Egyptian Civil Code, articles 825–869.
98 Ibid., article 850; Al-Was��, volume 8, pp. 986–990.
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last citizen, private law applies a different logic, addressing the limited 
and speci� c relations between two fellows. If  it has a social perspective, 
as in the case of  the New Code, these personal relations may combine 
to create a collective element eventually leading to generalized social 
change. Accordingly, the direction of  social change in private law is 
the opposite of  that in constitutional law.

According to the logic of  the New Code, harmonious relations 
between individuals, for example with regard to a shared wall shared 
by two owners, a mechanism regulating the relations between apart-
ments, or various forms of  partnership in general, may eventually 
coalesce to form a collective and unifying element in Egyptian society 
as a whole.

True to the approach of  sociological law, Sanh�r� viewed the laws of  
cooperation in property as a key social value that could radiate mutual 
dependence throughout Egyptian society. He manifested this approach 
in formulating the Code, and particularly in drafting its property laws. 
Whereas the Code Civil, from its liberal starting point, disapproved of  
the concept of  partnership and sought to dismantle it whenever pos-
sible, Sanh�r� mandated it as a unifying social experiment.

The liberal approach seeks to dismantle partnership since it impairs 
the property rights of  the individual, obliging him to relate to general 
interests; because it encourages disputes; and because it limits the social 
mobility of  individuals and prevents their leaving the group to which 
they are bound by ties of  partnership.

Interestingly, both these ideological approaches—that which seeks to 
limit partnership and that which seeks to expand it—base their argu-
ments on identical grounds: the need to limit disputes and arguments; 
transferability and land development. Sanh�r� supported a measure 
of  injury to the right of  property and believed that the law should 
oblige one individual to consider the interests of  another; accordingly, 
mechanisms that were considered negative in accordance with the liberal 
approach were perceived as desirable from the sociological approach. 
Therefore, while the liberal approach sought, for example, to dismantle 
an imposed family joint ownership as the result of  inheritance that 
had deteriorated into disputes, the sociological approach would seek 
to maintain the partnership while attempting to avoid the disputes by 
imposing a different regime for the partnership. A similar situation 
emerged in the context of  contract law, as we shall see in the next 
chapter: rather than nullifying the contract, the social approach seeks 
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to maintain the agreement, while � nding a new form of  arrangement 
for the relations it creates between the parties.99

Faithful to his social approach, Jhering addressed partnership as a 
desirable social model in the modern state. In his book Law as a Means 

to an End (1877), he made comments with which Sanh�r� must have 
been familiar:

Partnership contains the prototype of  the State, which is indicated therein 
in all its parts. Conceptually as well as historically, partnership forms the 
transition from the unregulated form of  force in the individual to its regu-
lation by the state. Not merely in the sense that it contains a combination 
of  several for the same purpose, and thereby makes possible the pursuit 
of  aims which were denied to the power of  the individual . . . but in an 
incomparably greater measure in the sense that it solves the problem of  
creating the preponderance of  power on the side of  right. It does this 
by putting in place of  the opposition of  two particular interests � ght-
ing one another without an assured prospect of  the victory of  right, 
that between a common interest and a particular, whereby the solution 
comes of  itself. In partnership all partners present a united front against 
the one who pursues his own interests at the expense of  these common 
interests assigned by the contract, or who refuses to carry out the duties 
undertaken by him in the contract; they all unite their power against the 
one. So the preponderance of  power is here thrown on the side of  right, 
and partnership may therefore be designated as the mechanism of  the 
self-regulation of  force according to the measures of  right.100

3.2 Moderating the Principles of  Management of  Joint Ownership (Shuy��)

The New Code de� ned joint ownership “when two or more persons are 
the owner of  the same thing and their relative portions are not divided, 
they are (considered) owners in partnership, and, in the absence of  
other evidence, their portions shall be considered to be equal.”101 This 
de� nition does not relate to a separate legal entity, such as a company 
or association, but to the joint ownership of  individuals. The rights of  
an owner in partnership are limited to his portion of  the joint property, 
and he is the absolute owner solely of  his portion. However, his right 
in� uences the property in its entirety. Accordingly, he has the right to 

 99 On the dilemma pro and against the idea of  joint land ownership see: R. C. 
Ellickson, “Property in land”, The Yale Law Journal 102(1993), p. 1315.

100 Rudolf  Von Jhering, Law as a Means to an End, trans. I Husik (New York: 
A. M. Kelley, 1968), pp. 220–221.

101 The Egyptian Civil Code, article 825; Al-Was��, volume 8, pp. 795–796.
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use the entire property and enjoy its fruits, but these usage and enjoy-
ment are limited by the rights of  the other owners in the partnership. 
An owner in partnership can use the property in a manner that permits 
the other owners to use it, such as use of  a joint road or drawing water 
from a joint well. However, he cannot use the property in a manner 
that inherently prevents another from enjoy it, for example by building 
on joint property, sowing seeds or leasing the property.102

A good example of  the adaptation of  the principles of  joint ownership 
as a unifying factor is the relations between the majority and minor-
ity among joint owners. The Code sought to develop a new, � exible 
mechanism preventing some owners from imposing dictates on others, 
encouraging ef� ciency in the partnership, enhancing its contribution 
to the national economy and introducing an element of  justice—a key 
element in the Code—into majority-minority relations.

The � rst goal was to prevent unjusti� ed obstinacy on the part of  
the minority, which the explanatory notes to the proposed Code, and 
Sanh�r� himself, considered a grave impediment to reforming the 
laws of  partnership. This minority relied on the individualistic need 
for a unilateral (�ijm�� ) decision, and enjoyed the ability to engage in 
extortion due to its power to prevent or delay any decision. The joint 
property might, therefore, languish in stagnation for many years due 
to the obstinacy of  a minority—in some cases, consisting of  just one 
person.103 The Code established that for ordinary management deci-
sions (�id�ra mu� t�da), a simple majority of  the owners of  the partnership 
was suf� cient (calculated according to the value of  their holdings), and 
this decision would bind all the partners, including those who voted 
against the decision. This obviated the need for a unanimous vote, 
“thus removing a stumbling block to reform.”104 In order to strengthen 
still further the ef� cacy of  the majority decisions and avoid delays, the 
Code denied the minority the right to turn to the courts with regard 
to ordinary management decisions.

The Code went one step further, permitting a special majority of  
three-fourths of  the owners to make substantive changes to the purpose 
of  the joint property in order to enhance their enjoyment of  it, in a 
manner that went beyond the limits of  discretion in the context of  

102 The Egyptian Civil Code, article 826(1); Al-Was��, volume 8, p. 800; Ziadeh, 
p. 30.

103 Al-Was��, volume 1, p. 79; Ziadeh, p. 31.
104 Al-Was��, p. 79; Al-Q�n�n al-Madan�, volume 6, p. 86.
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ordinary management. An example of  this would be the reconstruction 
of  an apartment in order to utilize it better, or turning a restaurant 
into a café.105

In such cases, however, the Code permitted the objecting minority to 
turn to the court within two months of  the date on which they learned 
of  the decision. This provision was intended to prevent a dictatorship 
of  the majority, and to ensure judicial review for majority decisions 
that were supposed to be taken for the sake of  the general interest. 
However, the principle of  ef� ciency continued to be a key social interest 
even in such instances. The minority enjoyed the right to address the 
court, but within a limited period of  time. It is interesting to note that 
in order to enhance still further the dynamic capacity of  the majority 
in the decision-making process in a partnership, the original proposed 
Code stated that special decisions could be made by the partners hold-
ing the largest portions (without the need for a three-fourths majority), 
although no time limitation was established for the minority to turn 
to the court.106 The re-examination committee amended the wording, 
establishing the requirement for a three-fourths majority and imposing 
a limit of  one month for the minority to turn to the court; this period 
was extended to two months in the Senate Civil Code Committee.

Lastly, the Code “promoted the maximum imposition of  the major-
ity will,” enabling a special majority of  three-fourths of  the partners 
to undertake disposition (ta�arruf ) in the joint property, such as sale or 
bartering. The minority was obliged to accept such a decision, though 
in this case the majority required substantive reasons for its imple-
mentation. Here, too, the opposing minority had the right to turn to 
the court within two months from the date on which it learned of  the 
decision.107

3.3 Regulating Kinship Relations: Family Ownership (Mulkiyyat al-�Usra)

A further example of  meeting an existing social need by means of  a 
new family institution in Egyptian society is what was termed by the 
Code ‘family ownership’ (mulkiyyat al-�usra). Through this tool for land 
joint ownership the Code sought to enhance social coordination and 
harmony, not merely to meet an existing need in the present, but also 

105 The Egyptian Civil Code, article 829; Al-Q�n�n al-Madan�, volume 6, p. 88.
106 The Original code proposal, article 1197; Al-Q�n�n al-Madan�, volume 6, p. 88.
107 Al-Q�n�n al-Madan�, volume 6, p. 95; The Egyptian Civil Code, article 832.
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to promote enhanced practical relations in the future. Ziadeh agreed 
with Sanh�r� that this type of  cooperation was highly suited to Egyptian 
society, and to the Arab world in general, since the members of  a family 
often inherit the father’s property and agreed to continue to manage it 
jointly for many years.108 A distinction should be made between joint 
ownership by family members after the registration of  the land, which 
is the subject of  our present discussion, and the method of  mush��, 
whereby the mush�� land is held jointly by the entire village.

This scenario relates to the laws of  inheritance established in the 
Shar��a, whereby signi� cant portions of  assets that cannot easily be 
divided among the inheritors, such as houses, land, workshops and 
even animals, were held jointly by several persons, and sometimes by 
dozens or even hundreds. The assets continued to be divided until it 
became impractical to calculate the divisions. Inevitably, the greater the 
number of  partners, the greater the dif� culties and disputes. G. Baer 
noted that inheritance was the principal cause for the fragmentation 
of  agricultural property in Egypt. The land was in the mulk category 
and, as such, it was covered by the Islamic rules of  inheritance, which 
favor the parcelization of  property.109

This type of  partnership enjoyed de facto popularity in rural Egyptian 
society long before the introduction of  the New Code. However, its 
defects caused dif� culties for the joint ownership, for members of  the 
family and hence also for the national economy. Sanh�r� explained that 
heirs inherited land jointly from their father and sometimes included 
in the partnership additional property under their ownership. In most 
cases, the senior partner (al-�am�d ) took charge of  management, although 
he was not necessarily the best quali� ed to manage the joint property. 
As a result, portions of  the inheritance were sold, strangers from out-
side the family became involved, disputes developed among the family 
members and, in many cases, the state of  the property deteriorated. 
Ef� ciency was often sacri� ced to family honor and custom, resulting in 
stagnation and mitigating against the transferability of  land.110

The authority of  the managing �am�d was not always clear, adding 
further to the disputes. Management, reporting and supervision were 
vague and imprecise. Sanh�r� noted that custom alone regulated this 

108 Al-Was��, volume 8, p. 1043; Ziadeh, p. 31.
109 Landownership, pp. 38–39.
110 Al-Was��, volume 1, p. 80.
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form of  family institution, adding that the customs that had taken root 
in the villages “were not without defect.” The senior partner managing 
the partnership often acted arbitrarily, sometimes without even report-
ing on his actions to the other partners.111

“Anyone who has seen how ef�cient plans collapse and wealth 
disintegrates following the death of  the father of  the family in Egypt 
recognizes the importance of  the (proposed) regime for family own-
ership,” concluded the explanatory notes to the original proposal. 
“According to this regime, joint ownership will continue to exist, but 
it will be managed in such a manner as to bene� t all the owners, as 
well as the national economy of  the country.”112 The Code sought to 
institutionalize this form of  partnership, which actually had its origins 
in coercion, to improve its provisions and to ensure due supervision of  
its � nancial management; in addition, it sought to improve the ability 
of  those partners who wished to do so to leave the partnership. Hith-
erto, it was rare for any partner to leave a partnership—in most cases, 
because they were simply unable to do so.113

As in other cases, the New Code introduced a mechanism from 
Western legal codes—in this instance, from the Swiss civil code and 
the proposed Franco-Italian code, “but it was in� uenced, above all, by 
the Egyptian social environment (b��a) itself,” as Sanh�r� explained in 
his commentary.114

In its formula for family joint ownership the Code established that 
members of  the same family who shared a joint occupation or interest 
could agree in writing to establish joint family ownership. This joint 
ownership would include inheritance, the members of  the family could 
decide to leave all or part of  it in joint hands, or to include any other 
property in the joint ownership.115

This type of  joint ownership would be created for a period not 
exceeding 15 years, ensuring relatively large plots in the local land mar-
ket, or in different sorts of  properties, managed with due commercial 
attention. The possibility to form larger plots also cuts costs in farming, 
fencing and the use of  agricultural equipment.116

111 Ibid., volume 8, p. 1053.
112 Al-Q�n�n al-Madan�, volume 1, p. 135.
113 Al-Was��, volume 8, p. 1043.
114 Ibid.
115 The Egyptian Civil Code, article 851.
116 Contemporary argument that joint ownership may bee effective by cutting costs 

and risks see: R. C. Ellickson, “Property in land”, p. 1315.
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Equally, however, the Code was careful to balance the social and 
communal context with the liberty of  the partners, stating that each 
of  the partners in family ownership could, if  he had serious justi� ca-
tion (mubarrir qaww� ), address the court and request that his portion 
be excluded prior to the end of  the period. If  the partners had not 
agreed on the duration of  the partnership, each owner could remove 
his portion six months after notifying the others thereof.117

In order to ensure cohesion and solidarity within this cooperative 
family unit, the Code established that no joint owner could sell his 
portion to a person who was not a member of  the family without 
the consent of  all the remaining partners. Even if  a stranger from 
outside the family purchased the portion of  one of  the partners, with 
the consent of  that owner or through coercion, he could not become 
a member of  the family partnership unless he and the other partners 
wished him to. Indeed, during the deliberations of  the Senate Civil 
Code Committee, the participants wondered why the � rst part of  the 
article negated the possibility of  the partners’ selling their portion to 
strangers from outside the family, while the second part discussed such 
a scenario as a reasonable possibility. Sanh�r� replied that the second 
part related to the case of  a partner who sold his portion despite the 
prohibition.118

Lastly, the management of  family ownership was unusual in that 
the senior partners could (though they were not obliged) appoint one 
or more of  their number to manage this joint ownership; after his 
appointment, such a partner enjoyed far broader authority than that 
of  the director in a regular partnership. For example, the director of  
an ordinary partnership who decided to change the purpose of  the 
property was subject to the provision that any of  the minority partners 
could turn to the court—a blocking tactic that was not available to the 
minority or opposing partners in a family partnership.119 The purpose 
of  this distinction was to transform family ownership from an unwieldy 
and ineffective instrument delaying economic development into a valu-
able tool that could easily be managed and be rendered productive. 
However, the Code permits the director to be removed in the same 
manner in which he was elected, and permits each of  the partners to 

117 The Egyptian Civil Code, article 852.
118 The Egyptian Civil Code, article 853; Al-Q�n�n al-Madan�, volume 6, p. 148.
119 Al-Was��, volume 8, p. 1057.
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ask the court to dismiss the director, albeit solely if  serious cause was 
found justifying such a step, “if  the director is incapable of  performing 
his function or unreliable.”120 This is an additional balance introduced 
by the Code between ef� ciency and justice; as we shall see below, this 
balance is typical of  the entire Code.

3.4 Ownership of  Floors (Mulkiyyat al-�abaq�t)

One of  the principal innovations in the Code in terms of  the arrange-
ments for land management was the system of  ownership of  � oors in 
a building—a subject already mentioned above in the discussion on 
the principles of  al-�uluww wal-su� , which also formed part of  this 
system. These rules regulated the legal relations between owners of  
apartments in a single building—both among the individual owners, 
an area in which the Code drew on the principles in the Shar��a; and 
those between the owners and the common property in the building—an 
aspect included in the Egyptian statute book for the � rst time, and 
based on a French law of  June 1938.121 The explanatory notes to the 
original proposal explained that “this mechanism aims to encourage the 
dissemination of  ownership of  � oors (in apartment buildings) among 
members of  the middle class who have limited income. The individual 
of  this class cannot purchase an entire house, and hence prefers to enter 
in partnership with another, transforming one of  the apartments in 
the house into an independent unit and purchasing it. The regime for 
the regulation of  permanent relations between this individual and his 
neighbors (in the building) will not only resolve the disputes that emerge 
in this type of  ownership, but also ensure its success and dissemina-
tion.”122 Sanh�r� noted that the principles of  the �uluww and su� , which 
were already present in the outgoing Code, were in themselves sound 
and were hence maintained in the New Code; in addition, however, 
it was also necessary to introduce progressive principles regarding the 
modern apartment building.

The ownership of  � oors is divided into two types: the � rst is the 
personal and individual ownership of  a � oor or apartment in which 
the owner enjoys full property rights; the second, coercive (�ijb�r� ) joint 
ownership, which includes those areas of  the building intended for 

120 The Egyptian Civil Code, article 854; Al-Was��, volume 8, p. 1057.
121 Al-Was��, volume 8, p. 1008.
122 Al-Q�n�n al-Madan�, volume 6, p. 10.
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common use. Referring to the identity of  the common portions, the 
Code established that, in the absence of  any contrary provision in the 
certi� cate of  property, when various � oors or apartments in a build-
ing belong to different owners, these are considered the joint owners 
of  the land and of  the parts of  the building intended for general use, 
particularly the foundations, the main walls and entrances, courtyards, 
roofs, passages, corridors and pipes of  all types, with the exception of  
pipes within the � oors or apartments. The internal walls dividing two 
apartments belong jointly to the owners of  these two apartments.123

Regarding the � nancial obligations of  the joint owners, the Code 
established that the private owner must contribute to the cost of  the 
security, maintenance, management and renovation of  the joint portions. 
Unless agreed otherwise, the portion of  each owner in these expenses 
is to be calculated according to his proportionate share in the build-
ing. A management committee may be charged with the management 
of  the apartment building (though this is not compulsory), as we shall 
see below.

The owner of  an apartment or � oor naturally enjoys all the rights 
of  ownership. He may sell, mortgage or let the property as he sees � t, 
just as in the case of  any other type of  property ownership, and may 
even better the property—but in any case he may not injure the rights 
of  others in the building. However, in keeping with the sociological 
approach of  the Code, which made joint ownership a supreme value, 
there are a number of  obligations imposed on such ownership, drawn 
from the principles of  �uluww and su�  in Islamic law.

The main obligations are imposed on the � rst � oor, since the remain-
der of  the building rests on it. On the basis of  a court ruling on the 
subject, Sanh�r� commented that if  there are several owners on the � rst 
� oor, they are jointly responsible for maintaining these obligations.124

The owner of  the lower � oor (the su� ) must implement essential 
maintenance and renovation work in order to prevent the collapse of  
the upper � oor (�uluww). If  he refuses to do so, a judge may order the 
sale of  his � oor. In any case, a “judge of  urgent matters” (i.e. an accel-
erated proceeding) may order the implementation of  urgent repairs. It 
should be noted in this context that the owner of  the su�  is obliged to 

123 The Egyptian Civil Code, article 856; Ziadeh, p. 32.
124 Al-Was��, volume 8, p. 1011.
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renovate and maintain his � oor, but not to implement renovations in 
the �uluww in order to prevent its collapse.125

The extent of  responsibility of  the owner of  the su�  was even greater 
if  the building collapsed. In this case, as Ziadeh noted, the level of  
responsibility could be truly ‘burdensome,’ since, if  the entire building 
collapsed, the Code obliged the owner of  the su�  to rebuild his � oor. 
If  he declined to do so, a judge could order the sale of  the � rst � oor, 
unless the owner of  the upper � oor offered to rebuild the lower � oor 
himself, at the expense of  the owner of  the su� . In the latter case, the 
owner of  the upper � oor could even prevent the owner of  the su�  
from using or residing on the � rst � oor pending payment of  his debt. 
The owner of  the upper � oor could also receive permission to let the 
su�  or to live in it himself—here, too, for the purpose of  recovering 
his debt in full.126

The obligations incumbent on the owner of  the upper � oor were 
less weighty. He was not permitted to raise the height of  the building 
in a manner injurious to the lower � oor, and Sanh�r� added that he 
was not permitted to construct an additional � oor if  this would dam-
age the � rst � oor. In general, he was not permitted to undertake any 
action that would add to the weight of  the �uluww.127

3.5 Management Committee

With the increasing prevalence of  apartment buildings and high-rise 
buildings in Egypt, a clear need emerged for a mechanism allowing for 
the routine management of  the common areas in each building, and 
regulating the de facto mutual relations created between different occu-
pants of  the building. Such an institution should develop the building 
for the bene� t of  its owners, nurture it and take important decisions 
in the name of  the majority of  the owners, for example following the 
total destruction of  the entire building.128

The apartment building committee (�itti��d mul�k !abaq�t al-bina� al-

w��id ) was a new operational tool introduced by the Code alongside 
the reform in the ownership of  � oors. The committee constituted a 

125 The Egyptian Civil Code, article 859; Al-Was��, volume 8, p. 1011.
126 The Egyptian Civil Code, article 860; Al-Was��, volume 8, pp. 1009–1014.
127 The Egyptian Civil Code, article 861; Al-Was��, volume 8, pp. 1015–1017; Kit�b 

Murshid al-�ayr�n, article 68.
128 Ziadeh, p. 32.
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distinct legal entity representing the totality of  owners of  apartments 
in the building; it was established as a not-for-pro� t association, and 
its purpose was to manage the building and the common areas for 
the bene� t of  all the members. Since it was a separate legal entity, it 
could sue and be sued, and it bore separate � nancial liability. Sanh�r� 
noted another important aspect of  this management system for the 
apartment building: even before the construction of  the building, the 
future residents could establish the committee and hence construct 
the building through partnership. “This will encourage the establish-
ment of  apartment buildings, which may alleviate the housing crisis 
in overcrowded cities,” Sanh�r� wrote. “The purpose of  this system is 
to make it easier for the middle classes to build and own their own 
apartment, and to facilitate partnership in the construction or purchase 
of  apartments.”129

As in other cases, the idea itself  was drawn from European law, in 
this case—the French law of  1938 already mentioned above. How-
ever, as explained in Chapter Two, the concepts were transposed 
into Egyptian parameters through the use of  principles drawn from 
Egyptian case law and from the Shar��a, which were blended into the 
original French legislation. Indeed, the Senate Civil Code Committee 
noted with satisfaction in its concluding report that, in this case, the 
details drawn from the above-mentioned French law and the general 
principles of  land partnership taken from local case law and from 
the Shar��a—had been blended “in a manner more appropriate to the 
Egyptian environment.”130

The Code establishes that this mechanism, whose creation was 
dependent on the will of  the occupants, could, with the agreement 
of  all the occupants, establish regulations ensuring the better use and 
proper management of  the common property.131 Sanh�r� noted that 
the greatest contribution of  this mechanism lay in the fact that a simple 
majority was suf� cient to adopt all types of  decisions, both regarding 
routine management and in the case of  exceptional decisions, such as 
the decision to rebuild the building if  it were destroyed for any reason. 
These decisions by the committee bound all the occupants, even those 
who had not agreed to them, provided that all of  the occupants were 

129 Al-Was��, volume 1, p. 80.
130 Al-Q�n�n al-Madan�, volume 1, p. 135.
131 The Egyptian Civil Code, article 863; Al-Was��, volume 8. pp. 1039–1043.

BECHOR_f5_98-145.indd   142 7/20/2007   2:31:47 PM



 the social function of property law 143

invited in writing to the meeting that made the decision. It was also 
necessary that the majority be comprised of  all the occupants, and not 
merely of  those who attended the meeting. The majority was calculated 
according to the proportionate value of  the occupants’ properties.132

The Code deliberately granted the committee and the paid director 
(ma�m�r) who could direct it greater freedom of  action than was given 
to any other cooperative body, in order to encourage the development, 
maintenance and management of  apartment buildings. Accordingly, 
one of  the committee’s functions would be to insure the common areas 
of  the building, and it could oblige the minority to accept such a deci-
sion. “The bridle of  managements rests with the majority,” Sanh�r� 
established.133

The committee could also make a binding decision following the 
building’s total or partial destruction, and a regular majority of  the 
occupants was also suf� cient for this purpose. If, in this case, the com-
mittee decided not to rebuild the building, each owner would receive his 
portion of  the insurance and of  support provided by the government 
by way of  compensation. The committee itself  would be dissolved, 
since it was no longer needed. If  the committee decided to rebuild the 
building, all the occupants would be bound by the decision.134

3.6 The Rules of  the Shared Wall

A further type of  joint ownership not suf� ciently addressed in the old 
Civil Code was the question of  a wall shared by two owners. The New 
Code drew from the Islamic � qh (or, as the explanatory notes put it, 
from the Shar��a).135 These laws are particularly relevant to the Egyptian 
context, both in the country and in the cities: the shortage of  land and 
the dense nature of  construction mean that such examples of  forced 
joint ownership are inevitable.

This is a further example of  the value-based perspective applied by 
the New Code, which argues that the principles of  cooperation can 
create or encourage harmony in social relations. Sanh�r� himself  quoted 
the example of  the shared wall as a classic case in which the ‘social 

132 Al-Was��, volume 8, p. 1032.
133 Ibid., volume 1, p. 91.
134 The Egyptian Civil Code, article 868.
135 The explanatory notes of  the Code’s proposal relied on the Majalla, articles 

1210–1211, 1317–1318, and to Kit�b Murshid al-�ayr�n articles 69–70, 771–772. 
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function’ of  property laws was applied.136 This was true both on the 
individual level and for society as a whole. Without the harmony that 
rests on functional cooperation, neither of  the owners of  the shared 
wall—and none of  the partners in society at large—could properly 
manage their own affairs without dispute. In the case of  the shared 
wall, the issue is not merely solidarity between the neighbors, but the 
creation of  an effective mechanism for essential joint actions.

The rules of  the shared wall in the Code address two key issues: 
the principles relating to the legal arrangements for the ownership of  
a wall shared by two owners, and the question of  raising the height 
of  the wall.

The Code established that the owners of  a shared wall had the right 
to use it for the purpose for which it was constructed, and, in particular, 
to rest on it beams for the support of  the ceiling, provided that the wall 
would not be required to bear an excessive weight beyond its capac-
ity. If  the joint wall was no longer suited for the purpose for which it 
was established, the costs of  repair and renovation would be borne by 
each partner in accordance with his portion therein.137 Sanh�r� and the 
collection al-Q�n�n al-Madan� noted that this formula did not appear in 
the outgoing Civil Code, but was based mainly on Egyptian case law, 
which had applied this principle without any textual legal reference.138 
Sanh�r� noted that this wording implies that the owner of  a shared wall 
may use it in accordance with the purpose for which it was established, 
and that no openings of  the manwar type are to be made—i.e., the 
only openings are for light and ventilation, without affording a view. 
Naturally, openings of  the ma!al type were also prohibited without the 
consent of  the other owner.

These provisions may be viewed as a lesson in mutual consideration. 
In accordance with the laws speci� ed above, if, for example, one of  the 
owners placed beams above the wall, he must take into account that 
his partner was also entitled to place beams for a roof, so that he could 
only place beams amounting to half  the weight that could be borne 
by the wall, in order to permit his partner to enjoy his right. Since the 
joint ownership in a shared wall is a coercive one, the partners cannot 
request that the wall be divided, cannot sell their share in the shared 

136 Al-Was��, volume 8, pp. 557–558.
137 The Egyptian Civil Code, article 814.
138 Al-Was��, volume 8, p. 993; Al-Q�n�n al-Madan�, volume 6, p. 56.

BECHOR_f5_98-145.indd   144 7/20/2007   2:31:47 PM



 the social function of property law 145

wall separately from the property to which it is attached, and a debtor 
cannot seize the shared portion as an independent entity.

On the basis of  the rules for shared walls in the Islamic � qh, the 
question of  raising the height of  the wall and the ensuing rules were 
a key focus of  attention. The former Civil Code had not addressed 
these issues in depth, while the Majalla noted: “In a shared wall, neither 
partner may raise the wall height without his partner’s consent, and 
he may not build a bower or such like thereon, whether or not this 
damages the other owner. If, however, one partner wishes to build a 
room within his plot and to place the heads of  the beams on that wall, 
the other partner may not prevent this. However, since his partner is 
also entitled to rest the heads of  his beams on the wall in the same 
number as he does, he may place only half  the number of  beams that 
the wall can bear, and no more. If  beams were placed on the wall in 
equal numbers from the outset, and one partner seeks to increase the 
number of  his beams, the other may prevent his so doing.”139 On this 
matter, the New Code established that if  one of  the owners had an 
interest in raising the height of  the joint wall, he could do so, provided 
that his actins not cause serious damage to his partner. He alone would 
bear the cost of  raising and maintaining the raised portion of  the wall, 
and was required to undertake the work in such manner that the wall 
could withstand the additional weight without being weakened.

The Code further established that if  the shared wall could not sup-
port the extension, the partner who wished to increase the wall height 
was required to rebuild the entire wall at his expense, in such manner 
that the increased width of  the wall would fall within his plot, insofar 
as possible. The reconstructed wall, without the raised portion, would 
continue to be a shared wall, and the neighbor who raised the wall 
would not be entitled to any compensation.

139 The Majalla, article 1210.
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CHAPTER FOUR

CONTRACT LAW AS IDEOLOGY—
THE EMERGENCE OF CONTRACTUAL JUSTICE

Last week, my gaze fell on a sight that I still cannot forget. As I left the club at 
midnight, I saw two small children in a dark corner. They had cleared a small piece 
of  ground, were leaning on each other and were sleeping as if  in embrace. These two 
miserables, whose home was the street, did not have what God has granted others: a 
comfortable bed and furniture. They had only their arms to rest on. As the two boys 
slept, people passed by, as if  not noticing them. And those who live lives of  pleasantry 
and comfort in their palaces sleep soundly, unaware that such miserables exist.

The Just should also be Strong
Sanh�r�, Diary, 1920 and 1944, respectively1

1. The Transition to ‘Contractual Justice’

The Old Egyptian Civil Codes, both the Mixed and the �Ahl�, disfavored 
judicial or legislative interference in the freedom of  contracts and the 
use of  the concept of  ‘justice’ as a substitute for written legal rules; as 
explained above, this re� ected their origins as replications, with certain 
amendments, of  the Napoleonic Code Civil of  1804. In this respect, 
the codes re� ected the laissez-faire approach of  individualistic philosophy 
as embodied in the Code Civil, which regards economic and contrac-
tual liberty as the natural right of  the citizen.2 In these individualistic 
codes, which might even be characterized as capitalist and bourgeois in 
character, the idea that there are limits to the contractual freedom of  
an individual seem alien, since they tend to sanctify personal autonomy 
and contractual freedom.3 In addition, these codes established that the 

1 Diary, 23 February 1920, pp. 45–46; 21 October 1944, p. 249.
2 On the Theory of  Personal and Economic Liberty see: �Abd al-Razz�q al-Sanh�r�, 

Al-Waj�z f� Shar� al-Q�n�n al-Madan� al-Jad�d (Cairo: D�r al-Nah
a al-�Arabiyya, 
1997)(Hereinafter: Al-Waj�z), p. 35.

3 On the Rulings of  the Egyptian Courts, regarding the Sanctity of  Contracts 
according the Old Codes see: Al-Was��, volume 1, p. 713.
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ownership of  possessions is ‘absolute’ (mu!laq).4 In this chapter, we will 
argue that the New Code abandoned the individualistic approach, fol-
lowing in the steps of  French and Continental law in the early twentieth 
century and opining that the laissez-faire approach was not appropriate 
for Egyptian society, since it encouraged the growing social and eco-
nomic polarization, arbitrariness, social apathy and exploitation of  the 
weak, in� aming these woes and potentially bringing Egyptian society 
to the brink of  calamity. In place of  the individualistic and capitalist 
approach, which Sanh�r� considered wanton sel� shness (�an�niyya), and 
even ‘the unruliness of  the strong,’5 the legal pendulum now swings 
toward a paternalistic and altruistic approach to contract law, one that 
places the interests of  society and the general good at the center, even 
at the expenses of  individual interests,6 intervening in the contractual 
freedom of  the individual.7 Not only were the interests of  the indi-
vidual now subservient to the common good, but these interests were 
now perceived in a different manner. In the long term, it was argued, 
it was in the individual’s interests if  the legal system intervened in 
what was once considered his exclusive contractual or property right; 
he might be required to give some ground, but he would bene� t from 
a healthier and more stable society. If  the party to the contract or the 
owner of  the property right failed to understand this, the court would 
impose the general good (and the social solidarity this was supposed 
to bring), according to the principle that a person may be coerced not 
to act sel� shly toward his fellow. 

The contractual transformation realized by the New Code was  
therefore manifested in the new perception of  contract law. In place 
of  the old approach, which argued that the function of  contract law 
was merely to ensure the formal propriety of  the process, the new 
approach gave contract law an altruistic and moral function, by virtue 
of  which the law could also intervene in the content of  the contractual 

4 Majm��at Qaw�n�n al-Ma��kim al-�Ahliyya wa al-Shar‘iyya, article 11.
5 Al-Was��, volume 1, p. 435.
6 Al-Was��, volume 8, pp. 546–547, 494, 557.
7 On the Philosophical Aspects of  the ‘Freedom of  Contracts’ in Anglo-Saxon Law 

see: P.S. Atiyah, The Rise and Fall of  Freedom of  Contract (Oxford: Clarendon Press, 1979). 
It should be noted that the Anglo-Saxon Law was not a Direct Reference to Egyptian 
Law, Which has been in� uenced mostly by Continental Law. See for example: Sanh�r�, 
“Min Majallat al-�A	k�m al-�Adliyya �ila al-Q�n�n al-Madan� al-‘Ir�q� wa-�arakat 
al-Taqn�n al-Madan� f� al-�U
�r al-�ad�tha”, Majm��at Maq�l�t wa-�Ab�� th al-Sanh�r�, 
volume 2, pp. 3–58. 
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relationship. The New Code acknowledged the principle of  contractual 
freedom, noting that a contract was analogous to a law applying to the 
contracting parties (al-�aqd shar���at al-muta��qidin), and it can be nulli� ed or 
amended only with their consent.8 Immediately thereafter, however, the 
Code went on to introduce a series of  doctrines of  justice drawn from 
contemporary French law. These not only permitted the court—and 
hence society—to intervene in the contractual autonomy of  the indi-
vidual, but also extended moral in� uence over the entire spectrum of  
contract law, and law as a whole, in the hope that this would eventually 
extend across society. According to this approach, the concept of  social 
justice thus establishes contractual justice, and, conversely, contractual 
justice is expected to strengthen social justice.

The � rst of  the doctrines to be imported was the doctrine of  the 
abuse of  a right (al-ta�assuf  f� �isti�m�l al-�aqq). Four key doctrines of  jus-
tice from Continental law were added: exploitation and discriminatory 
conditions in uniform contracts—at the time of  making the contract; 
unforeseen circumstances and the obligation to observe the contract in 
good faith—in implementing the contract.9 Together, they composed 
the altruistic and moral purpose of  the Code, which extended a sup-
portive and protective hand to weaker members of  society.

1.1 De� nition of  the Term ‘Weak’

In examining the social purpose that underlies contract law in the New 
Code, we encounter two signi� cant and recurrent expressions: ‘weak’ 
(al- a���f  ) and ‘justice.’ The explanatory notes to the proposed New 
Code explicitly stated that the proposal “stands by the weak in order 
to protect him,” and that the proposed Code “will not allow the strong 
to overturn the weak on the grounds of  respecting individual liberty, 
and no man will be able to exploit the power granted him by social 
and economic systems in order to abuse his right or act arbitrarily 
therein”.10 Elsewhere, the explanatory notes clarify that the New Code

 8 The Egyptian Civil Code, article 147(1), in� uencing the other Arab Civil Codes: 
Syrian, article 148(1); Libyan, article 147(1)); Iraqi, article 146(1); Kuwaiti, article 196; 
Jordanian, article 241; Yemenite, article 208.

 9 This Division of  the conclusion of  a Contract and its Performance appeared in 
Al-Was��, volume 1, p. 706.

10 The Explanatory Notes of  the Code’s Proposal, Al-Q�n�n al-Madan�, volume 1, 
p. 24.
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has modalities for “adjusting the balance (al-taw�zun) that has been 
disrupted in the contractual association: either to strike the hand of  the 
strong party (in punishment or deterrence), or to seize the hand of  the 
weak party (in support).” And elsewhere: “When the balance between 
the two parties to the contract is disrupted, and one of  them stands 
handcuffed against the other, society has an interest in protecting the 
weaker party as he stands against the stronger.”11

The report of  the Legislation Committee in the lower house of  
parliament went a step further, announcing that “this Civil Code is 
an outstanding buttress (da��ma) for declaring justice in the country.”12 
The explanatory notes to the Code responded in kind: “The proposed 
Code faithfully implements the principles of  social justice born of  the 
twentieth century . . .”13 

Sanh�r�’s personal philosophy adopts a compassionate view of  
society’s weaker members, presenting a dichotic and harsh percep-
tion of  the relations between the strong and the weak and the � ow of  
power between them. This perception undoubtedly guided him later 
as he sought to amend and improve the relations between strong and 
weak:

What am I thinking about now? What rages within me? I am thinking 
about power and its in� uence in this world, and the fact that only the 
strong secure this in� uence. Power is everything. It is hollow to speak 
of  the ‘power of  the law’ in honoring contracts or in relations between 
nations. These are terms conceived by the intellectually or physically 
strong in order to mock the weak and the dispossessed. The weak has 
only one remedy: to get stronger. And the only way for the usurped to 
cease to be usurped is for him: to usurp. 

In this multifaceted and wide world, man can only be either a servant 
or a master. Choose which of  the two you wish to be.14

On the philosophical and theological level, Sanh�r� was apparently 
preoccupied by the question as to whether evil is an inherent char-
acteristic of  human beings. His pessimistic assessment is that if  left 
unsupervised, people will exploit and usurp each other. Sanh�r� sought 
to facilitate freedom of  human action, but, at the same time, to limit it 

11 Al-Was��, volume 1, p. 706, 111.
12 Al-Q�n�n al-Madan�, volume 1, p. 26.
13 Ibid., p. 25.
14 Diary, 17 August 1917, p. 38.
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in the ways we shall examine below, due to his fear of  the inherently 
exploitative and dominating character of  the human soul. His diary 
offers a pessimistic and disappointed assessment of  human nature (the 
original appears in the form of  a poem):

What are the people if  not the individual? If  you sought morality for the 
people with all your might, you who desire it and you who are disappointed. 
The people for whom you long, when they see a strong man they are afraid, 
and when they see a weak man they usurp him. These are their charac-
teristics and morality—what morality then do you ask of  them?15 

God said (from the Qur��n): ‘Exploitation is inherent in the soul—power 
reveals it, and weakness conceals it’. Al-Mutanab� said: ‘The exploitation 
exists by human nature; if  a man is modest, it is possible that he does 
not usurp’. Would that God grant me the power of  money with high 
status, the power of  beauty, knowledge and wisdom, to be able to struggle 
against the evil that often stems from these forces in impure souls. I fear, 
however, from this exploitation, which is ingrained in the human soul.16

Having discussed Sanh�r�’s underlying approach, we shall now examine 
the term ‘weak’ and consider why it was necessary to hold his hand.

The � rst possible de� nition is a social and class-based, referring to 
the wretched and disfavored individuals who lived on the margins of  
Egyptian society. This usually referred to the peasants (  fall���n) in their 
villages, or to those of  them who had come to the cities in search of  
transient employment, as hard-working laborers employed for a daily 
wage or working through contractors, deprived of  social rights.

Another de� nition could be socioeconomic, referring to weak indi-
viduals who had found themselves in this condition due to temporary 
hardship. Examples of  this might include a debtor unable to repay 
his loans; an individual obliged to sign a contract with a monopoly 
on unfavorable conditions; or, in general, an employee or consumer. 
Lastly, a legal de� nition could be offered from the � eld of  contract 
law, whereby the weak party is that party that is contractually inferior 
to the other. As we shall see below, the terms ‘weak’ and ‘strong’ as 
employed by the Code in this legal context are relative, not absolute. 
In a given situation, the weak may de� ne the strong, or vice versa; 
this is the motif  of  balance (al-taw�zun) which will be discussed below. 
The distance between weak and strong varies; it may be extensive or 
limited, and, accordingly, the de� nition of  ‘weak’ and ‘strong’ must be 

15 Ibid., 2 February 1933, p. 191.
16 Ibid., 19 May 1922, p. 71.
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commensurately � exible. Indeed, all the examples given above may � nd 
their place in the de� nition of  ‘weak’ as addressed from the altruistic 
perspective of  the New Code.

1.2 Justice as Proper Equilibrium

Any attempt to de� ne our second term, ‘justice’, encounters dif� culties, 
since its linguistic and conceptual uses are numerous, and belong to 
diverse disciplines, such as law, philosophy, religion, morals and society.17 
In the theory of  law, equality heads the list of  the values of  justice, 
as a yardstick or goal for the execution of  justice, just as inequality is 
the hallmark of  injustice.18 This yardstick of  equality guided the 1789 
Declaration of  the Rights of  Man and the Citizen, in accordance with 
which “all men are born free and equal in rights,” and “all men are 
equal before the law and entitled, without any discrimination, to the 
equal defense of  the law,” and the French Code Civil of  1804. How-
ever, the legal experts of  the Roman law had already warned that the 
application of  absolute and pedantic equality between people who are 
unequal, and in matters that are unequal, may actually lead to appalling 
injustice (summum ius summa iniuria). According to Aristotle, there are two 
kinds of  equality, numerical and proportional. A distribution is equal 
numerically when it treats all persons as indistinguishable, thus treating 
them identically or granting them the same quantity of  a good per 
capita. That is not always just. In contrast, a distribution is proportional 
or relatively equal when it treats all relevant persons in relation to their 
due. Just numerical equality is a special case of  proportional equality. 
Numerical equality is only just under special circumstances, viz. when 
persons are equal in the relevant respects so that the relevant proportions 
are equal. Proportional equality further speci� es formal equality; it is 
the more precise and detailed, hence actually the more comprehensive 
formulation of  formal equality. Plato believed that the democratic sys-
tem was distorted in its claim to grant equality both to those who are 
unequal and to those who are not. Aristotle also showed that equality 
between the unequal is no less iniquitous than inequality among equals; 
and that justice is proportion while injustice is disproportion.19 

17 Kelly, pp. 26–27, 30–31, 284.
18 Among the Well-known 12 Maxims of  Equity: ‘Equity is Equality’, where two 

Parties have an Equal Right, the property will be divided equally.
19 Aristotle, Nicomachean Ethics, in: The Complete Works of  Aristotle, J. Barnes ed., 
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Sanh�r� was deeply concerned by the gulf  between humans and the 
ways to bridge this gulf. Early entries in his personal diaries, from his 
period of  studies in France onward, suggest that he did not believe in 
equality as an absolute yardstick, but advocated active intervention by 
society and the state in order to minimize social gaps.

We cannot deny that there are natural differences between human beings 
in terms of  their body, intellect and soul. While we cannot remove these 
differences in order to render men equal, we may at least do two things: 
refrain from adding to these differences by means of  the natural differ-
ences we create through our social organizations; and reduce, insofar as 
possible, the in� uence of  these natural differences in terms of  the material 
and spiritual lot of  individuals.20 

Even in this preliminary question of  the perception of  justice, the New 
Code can already be seen to depart from the perspective embodied in 
the Code Civil and the two previous Egyptian codes. The New Code 
did not relate to equality as its preferred criterion for justice. My study 
argues that it chose to apply a more � exible theory of  balance and cor-
recting imbalance respectively. According to this approach, which may 
be more appropriate for polarized Egyptian society, people are indeed 
not equal, and, accordingly, the Code is positioned as the supreme 
supervisor of  the legal civil relations between different individuals—not 
in order to make them equal, but in order to create balance among 
those who are not equal. This may be likened to unbalanced scales, 
whereby the doctrines of  justice enable the law to raise the lower side 
or lower the higher side; in either case, this will be a form of  justice. 
Accordingly, this balance does not imply total and automatic equality, 
and it may be justly maintained even in cases of  relative balance. As the 
explanatory notes to the Code elaborate: “(Some doctrines of  justice) 
correct the (disrupted) balance by striking the hand of  the strong party 
in making the contract, while (other doctrines) corrects the balance by 
seizing the hand of  the weak party in implementing the contract.”21

(Princeton: Princeton University Press, 1984); Kelly, p. 26; A. Biscardi, “Epieikeia and 
Aequitas: History of  Law”, in A. M. Rabello, Aequitas and Equity: Equity in Civil Law and 
Mixed Jurisdiction (  Jerusalem: the Hebrew University of  Jerusalem, 1997), 8–11.

20 Diary, 27 February 1924, p. 146.
21 Al-Was��, volume 1, p. 706.
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Model A: Legal Equality—As Justice
(  Justice by the Court)

Model B: Desirable Relativity—As Justice
(  Justice by the Court)

It may, therefore, be argued that justice, in terms of  the New Code—and 
particularly justice in contract law, which forms the heart of  any civil 
code—is the proper equilibrium, as desirable in each particular case, 
since, as Sanh�r� notes, “Justice derives no bene� t from its having laws 
and traditions.”22 In contrast to the Napoleonic codes of  France and 
Egypt, which evaluated justice according to the exclusive rights of  the 
individual, the sociological approach means that at least two individu-
als must be involved in order to de� ne what is justice—namely, the 
desired proportion between them. The tools for achieving this desired 
balance between the two parties to a contract are � rm in the case of  
the stronger party and understanding and compassionate in the case 
of  the weaker party. Despite this approach, the New Code did not set 
itself  the goal of  striking the stronger party; on the contrary, it aimed to 

22 Diary, 22 June 1922, p. 73.
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advance and encourage the strong, but by deterring or ‘striking’ (to use 
Sanh�r�’s terminology) the strong, it sought to maintain the interests of  
the weak, who was often unable to do so by himself—“to protect him 
from the strong, and even from himself.”23

This study argues that the Code and its interpreters addressed and 
de� ned this element of  the desired balance, which constitutes justice, 
on the basis of  what might be termed the ‘deprivation test’ ( ghabn). 
The term ghabn is usually translated as discrimination or injustice on 
the basis of  an accounting test, lésion in French legal terms.24 However, 
the explanatory notes to the New Code de� ned the legal concept of  
ghabn in a scienti� c and conceptual manner, as ‘the absence of  balance 
(�adam ta��dul ) between what a party in a contract gives and what he 
receives’.25 They explained that a civil code based on the individualistic 
approach, such as the Code Civil or the old Egyptian Code, had no 
room for the broader theory of  ghabn, referring to the proper balance. 
In an altruistic and moralist code, however, in which the individualist 
component is tempered, “law enters to prevent ghabn.”26 The explanatory 
notes to the Code expanded on this theory of  ghabn as a yardstick for 
justice, emphasizing that it had undergone several transformations over 
the course of  legal history. As an individualistic legal system, Roman 
law does not include this principle in its perception of  justice, but this 
position changed in the medieval canonic law, which prohibited excessive 
interest rates in loans, established a just price (  juste prix) for merchandise 
and a just wage (  juste salaire) for labor.27 As a religious and moralistic 
legal system, the Shar���a, which, like canonic law, embodied an element 
of  forgiveness and penitence, applied this theory in part, such as in the 
strict restriction on interest (riba). The wheel then turned again, with 
a renewed rise in individualism, shaping the Code Civil in the wake 
of  the French Revolution, and leading to a concomitant decline in the 
signi� cance of  ghabn as a de� ning concept of  justice. Following the 
Code Civil, the old Egyptian Code also restricted this principle, which

23 Al-Was��, volume 1, p. 435.
24 On the Lésion and its transformations in French Law see: B. Nicholas, The French 

Law of  Contract (Oxford: Clarendon Press, 1992), pp. 137–140.
25 Al-Was��, volume 1, p. 386.
26 Ibid., p. 387.
27 Ibid. On the Development of  Equity in the Canonic Law see: P. Landau, 

“ ‘Aequitas’ in the ‘Corpus Iuris Canonict’ ”, in A. M. Rabello, Aequitas and Equity, pp. 
128–139. 
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it preferred to address in terms of  material (m�dd��) equality. Accord-
ingly, this code perceived imbalance as an accounting term relating to 
the given product or asset. For example, if  the balance deviated from 
the agreed amount by one-� fth or one-sixth, this constituted ghabn.28 
The more modern perception of  the concept of  ghabn, which began to 
appear at the beginning of  the twentieth century, and is the approach 
embodied in the New Code, was not materialist and technical in nature, 
but was a � exible and psychological approach that examined the unique 
conditions and considerations of  the parties to the contract at the time 
of  its making (for example, whether they acted frivolously).29 The new 
Continental codes developed the perception of  balance, which became 
a broad principle applied to all aspects of  contract law.30 The German 
Civil Code, for instance, mandated the annulment of  a legal disposition 
if  one person had exploited the distress or needs of  another, in cases 
when the circumstances showed a clear imbalance in the conditions 
of  the transaction (pecuniary advantages which are in obvious dispro-
portion of  the performance).31 The Swiss Obligations Law (which was 
strongly in� uenced by contemporary developments in French civil law) 
established that, in the event of  a clear imbalance (disproportion évidente) 
between the parties’ undertakings, the disfavored party could annul the 
contract within one year and regain any sums he had paid, if  any.32 
A similar logic (hors de toute proportion) was also applied in the proposed 
Franco-Italian civil code of  1928 (which had a major in� uence on the 
Egyptian New Code).33 This Continental European point of  reference 
was discussed at length in the explanatory notes to the New Code and 
in its interpretation. In the discussion below on the doctrine of  exploi-
tation (al-�istighl�l ), we shall also see how this principle was positioned 
and drafted in the Code. The New Code also employed the � exible 
terms ‘balance’ and ‘distortion of  balance’ in a series of  speci� c clauses 
where imbalance is a predetermined risk from the outset, such as the 
� eld of  contractual labor (muq�wala). It established, for example, that if  
the � nancial balance between the provider of  work and the contractual 

28 On the Material Approach of  ghabn in the ’Ahl� Code, al-Was��, volume 1, pp. 
388–389. 

29 See details later on, in the �istighl�l doctrine.
30 Al-Was��, volume 1, p. 389.
31 The German Civil Code (Burgerliches Gesetzbuch), article 138(2).On this code: 

Sanh�r�, “Min Majallat al-�A	k�m al-�Adliyya �ila al-Q�n�n al-Madan�”, pp. 34–37. 
32 The Civil Code’s Proposal, article 21.
33 Ibid., article 22.
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worker (i.e. the person working for a � xed and predetermined fee for 
the entire work) collapsed due to unexpected � nancial circumstances 
not envisaged in making the contract, thus eroding the foundation 
of  the � nancial system established therein, the court could order an 
additional fee for the work, or even nullify the entire contract. On this 
aspect, the court does not intervene to amend the distribution of  risks 
as determined by the parties, even if  the calculations of  one of  the 
parties prove improvident. The court intervenes to restore the contrac-
tual balance when this has been disrupted due to occurrences that go 
beyond the risks accepted by the parties, and which cause the collapse 
of  the contractual fabric.34

1.3 Diffusion between Individual Justice and Collective Justice

In keeping with the altruistic logic that underpins the entire New Code, 
including its property and obligations parts, it might be argued that 
even individual justice is perceived as having a social purpose, insofar 
as it may coalesce in countless individual cases to form a critical mass 
and thus be transformed into ‘social justice’ (�adl �ijtim����). As early as 
1923, Sanh�r� noted that he wished to transform the legal system into 
the supreme authority in the country, “inspecting and supervising the 
remaining two authorities.”35 In this respect, individual justice was 
ultimately supposed to serve society as a whole, and not merely the 
speci� c individual involved. This logic is the opposite of  the approach 
of  constitutional law, in which general rules are applied and then divide 
and descend to the individual level, whereas in our case individual 
norms combine and may rise to the general level. The relationship 
between individual and social justice, a subject of  great concern to 
the authors of  the New Code, may be perceived as a symbiotic and 
harmonious one, whereby a random and in� nite series of  cases lead 
individual justice, as secured through the court, to crystallize and form 
social justice; at the same time, the social justice that is � tting for a 
given society at a given time guides and consolidates the in� nite � eld 
of  individual legal cases, again through the court. Thus, we argue, a 
new public order is expected to emerge as the product of  the Code, a 

34 The Egyptian Civil Code, article 658(4).
35 The Explanatory Notes, Al-Q�n�n al-Madan�, volume 1, p. 25; Diary, 2 January 

1923, pp. 82–83.
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desirable modus vivendi, by means of  the perpetuum mobile, or, at least, by 
means of  a system of  diffusion between individual justice and social 
justice. However, as in any altruistic and paternalistic system, these two 
components are not always complementary; often, they may even be 
contradictory: social justice may cause individual injustice, as we saw 
in the previous chapter in the context of  the restrictions imposed on 
the property rights of  the individual in favor of  social interests. The 
New Code favored this option over the opposite situation, which it 
attributed to its predecessor, whereby complete individual justice and 
liberty created social injustice. As noted in the explanatory notes to the 
Code: “The legal principles included in the framework of  social order 
are principles through which we intend to secure a public, political or 
social interest . . . and this supersedes the individual interest. All indi-
viduals are obliged to follow and apply this interest; even if  they have 
personal interests, these do not outweigh the public interest.”36 

Due to the constant diffusion between individual justice and gen-
eral justice, and vice versa, the logic of  the New Code rejects a static 
relationship between the two, since “public order itself  is a changing 
entity, contracting and expanding according to what is perceived as a 
public interest in a given civilization.”37

It could be argued that, in order to enable and legitimize this com-
ponent of  dynamism in practical terms, Article 1 of  the New Code 
established ‘natural law and the rules of  equity’ (al-q�n�n al-!ab��� wa 

qaw��id al-�ad�la) as a source for � lling a legal lacuna if  the court could 
not � nd an appropriate provision for application in the Code itself, in 
custom or in the Islamic Shar���a. This is a source of  legitimacy of  both 
individual and collective justice; simultaneously a judicial discretion and 
a social manifesto. In the outgoing Egyptian code (more precisely, the 
Law for the Establishment of  al-ma��kim al-�ahliyya),38 the foundations 
of  equity were mentioned as a source for � lling a lacuna, and, in this 
context, even a primary source; in the New Code, however, this legal 
source was imbued with an emphatic social and legal conscience in 
keeping with our review here of  the motif  of  justice.

Sociological jurists such as Gény and Duguit, with both of  whom 
Sanh�r� was thoroughly familiar, indeed tended to interpret the term 

36 Al-Was��, volume 1, p. 434.
37 Ibid., p. 435.
38 Article 29.
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‘natural law’ as a source of  social solidarity, a moral standard accepting 
or rejecting the actions of  the individual in keeping with the norms of  
social justice and order.39

This was one of  the more signi� cant sources of  the differences 
between the old Egyptian codes and the Code Civil. In the Law for the 
Establishment of  al-ma��kim al-�ahliyya, it was established that natural 
law and equity would serve as a source for � lling a lacuna, and even a 
primary source. This would have been unthinkable from the perspec-
tive of  the Code Civil. This was a logical provision in the Egyptian 
context, since the Mixed Courts were staffed by Western judges, some 
of  whom came from backgrounds of  the Common Law. With a mea-
sure of  pride, the American judge Jasper Brinton, who served in the 
Mixed Courts, wrote the following comment regarding the approach 
to justice of  the French civil judge as distinct from his own dilemma 
as a judge in the Mixed Courts:

In Egypt, however, this dilemma did not disturb the judges of  the Mixed 
Courts. It was foreseen and solved by the framers of  the charter in that 
provision of  the article cited at the head of  this chapter, which declared 
that when the written law was silent or obscure the judge should have 
resort to ‘natural law and equity’. As we shall see, this principle played 
an important role in the development of  the law of  the Mixed Courts. 
But it was intended to supplement and not to divert attention from the 
written law.40

In an effort to legitimize the inclusion of  the ‘rules of  equity’, which 
were essentially alien to the French civil code, as a source for � lling a 
lacuna, the explanatory notes to the proposed Code emphasized that 
the term ‘principles of  natural law and the rules of  equity’ in the old 
code had already enabled the Egyptian courts to enjoy a considerable 
measure of  discretion and � exibility with regard to Egyptian law that 
could not otherwise have been adopted. “(The courts) drew from the 
principles of  Egyptian law, from certain provisions of  the Islamic Shar���a, 
sought for the principles embodied in foreign codes or agreements or 
innovated provisions as required by the social contexts, without these 
having precedents in the Code or in custom.” Naturally, the New Code 
readily adopted those isolated elements of  equity already present in the 
old Code, while dressing them in its own social purpose—a dimension 

39 Lloyd’s, pp. 128–129; Kelly, p. 378.
40 Brinton, p. 91.
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that had not previously been present. (The original proposal placed the 
rules of  equity in third place in � lling a lacuna, after the text itself  and 
custom law, as opposed to fourth place in the � nal Code, in which the 
Shar���a occupied the third place).41

1.4 Removing the ‘Shackles of  the Law’: Judicial Discretion as Justice

Since the court was ultimately expected to apply this standard of  justice, 
and to bind it to reality, between individual justice and social justice, it 
may be asked what dilemmas faced the court in implementing justice. 
These dilemmas will be imbued with a double signi� cance here: they 
sharpen the guidelines applied by the court in applying justice, and they 
also permit a better understanding of  the manner in which the Code 
and its authors perceived justice in the speci� c context of  Egyptian 
society. The authors of  the Code were aware of  the dissonance between 
the sophisticated character and legal complexity of  the New Code and 
the Egyptian society to which it was to be applied—a society that was 
largely uneducated and acted in accordance with customs and usage 
that were sometimes more entrenched and powerful than the norms 
of  any written code.

Judge Brinton made the following comments regarding the weight 
of  custom law in Egyptian society:

Apart, however, from the written law, as expressed in the codes and in 
the subsequent legislation, there was a second source of  law in Egypt, 
which stood upon an equal footing with the edicts of  the legislator. 
This was usage—la coutume, as it was known, an element which plays an 
extraordinarily large role in regulating the relation of  people in Moslem 
countries.42

For this reason, the element of  justice was perceived by the authors as of  
special importance, since, in a polarized society most of  whose members 
could not, and perhaps would never, understand the complexities of  
the law, there must be substantial room for judicial discretion in order 
to adapt the law to changing social developments. The explanatory 
notes to the proposed Code emphasized that the proposal granted the 
judge broad freedom of  discretion, in which context he could examine 
the different conditions emerging in a given issue, ensure the proper 

41 Al-Q�n�n al-Madan�, volume 1, pp. 189, 183.
42 Brinton, p. 90.
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balances, and adapt general principles to meet the speci� c case—“and 
this is the closest to securing justice.”43 The identi� cation of  judicial 
discretion with justice is a well-established approach that may already 
be seen in Aristotle’s Nichomachean ethics.44

According to this approach when a judge applies his judicial discre-
tion, he ‘weighs’ the pertinent circumstances and facts, determining, 
evaluating, classifying and ranking them to the best ability of  his con-
science. In light of  these considerations, he determines the issue before 
him, guided by his inner sense of  justice. Consciously or otherwise, any 
act of  judicial discretion embodies an effort to realize justice. 

Accordingly, the explanatory notes to the proposed Code employed 
the term ‘legal shackles’ (�aghl�l al-q�n�n)45 to express their negative view 
of  excessively restricted judicial discretion. As the notes remark: “Let no 
person think that the judge who rules in accordance with a frozen founda-
tion, and whose hands are bound by the shackles of  a restrictive text, will 
be able to adapt the legal provisions for just application in changing 
circumstances. Accordingly, he will either (in his ruling) achieve justice 
while breaking the shackles of  the law, or remain committed to the limits 
of  the law but secure only partial justice. It has already been proven that 
it is not long before a frozen legal foundation breaks under the pressure 
of  practical needs. (Accordingly,) � exible criteria that anticipate possible 
events and a continuing course of  development are preferable.”46

In other words, the restriction of  the judicial discretion enjoyed by 
the courts (as embodied, for example, in the Code Civil) was perceived 
as hampering the quest for justice. This explains why many articles in 
the New Code mention ‘justice’ or ‘equity’ as a comprehensive term 
referring to an extensive discretion of  the court.

Does the use of  legal valves such as ‘justice’, ‘pubic order’, ‘general 
interests’ or the ‘abuse of  a right’ imply that Egyptian law thereby 
became imprecise? This question may be answered through the response 
of  French law, address the same dilemma. David agreed that French 
law might appear imprecise, since the theories of  the abuse of  a right, 
of  public order and or morality are liable to be perceived as imprecise 
and as endangering the security of  legal relations. The French jurist 
does not share this view, does not fear such a situation and does not 

43 Al-Q�n�n al-Madan�, volume 1, p. 23.
44 Lloyd’s, p. 149; Kelly, pp. 26–28.
45 Al-Q�n�n al-Madan�, volume 1, p. 24.
46 Ibid., pp. 23–24.
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believe that it will destabilize legal systems. His perception of  legal 
rules allows him a measure of  � exibility in expressing and applying the 
legal rule. His intuition and his review of  judicial decisions will enable 
him to recognize when he can convince a judge to consider aspects of  
justice, public order or morality.47 

An example of  the perception of  justice in the New Code in the 
context of  broad judicial discretion may be found on the question of  
the de� nition of  the scope of  a contract (ta�d�d ni!�q al-�aqd ). The New 
Code established that the contract does not merely bind the agree-
ing partner to its content, but also includes anything that is required 
by the nature of  the obligation, in accordance with the law, custom 
and justice.48 The explanatory notes stated that the judge should ‘seek 
guidance’ from the rules of  justice in completing the conditions of  the 
contract and in de� ning its scope. Thus, for example, the seller is not 
committed solely to what is necessary in order to transfer the right in 
the sold asset to the purchaser, but is also obliged to refrain from any 
action which, by its nature, renders the transfer of  the right impos-
sible or dif� cult, and justice requires this obligation even if  it was not 
mentioned in the contract.49 A further example: someone who sells 
a business is obliged to refrain from enticing the employees to work 
for him after the sale, “and this obligation also stems from justice, 
even if  it was not mentioned in the contract.” A further example is a 
technical worker who has learned the industrial secrets of  a factory in 
which he was employed: he may not sell these secrets to a competing 
factory, even if  he did not make such a commitment in his contract;50 
a person entitled to life insurance may not conceal information about 
his illnesses from the insurance company, and so on. Article 95 of  
the New Code establishes that if  a dispute develops regarding details 
that were not agreed upon in the contract, the court may complete 
these details in keeping with the character of  the transaction, the legal 
provisions, custom and justice. Article 203(2) states that the court may 
award � nancial compensation, even if  the parties agreed on speci� c 
compensation, if  such compensation is too burdensome for the debtor; 
the court may also reduce the level of  agreed compensation stipulated 
as a punitive condition in the contract if  it considers this to be excessive, 

47 David, p. 204.
48 The Egyptian Civil Code, article 148(2).
49 In this case the Code included speci� c article 428.
50 See also the Egyptian Civil Code, article 686.
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in accordance with Article 224(2) of  the Code; and Article 149 of  the 
New Code grants the court broad discretion “in accordance with the 
requirements of  justice” in amending or abrogating unduly disadvanta-
geous conditions in a uniform contract.

The social purpose of  the Code thus assumed that broad judicial 
discretion ensuring that justice would be done in court serves a bridge 
between society and the law, and also constitutes a source of  legitimacy 
for the Code and for the legal system as a whole. This discretion and 
measure of  justice are vital, therefore, not only for the citizen who 
enters the court in search of  justice, but also for the Code and for law 
themselves. Equally, however, individual justice may constitute a negative 
element on the broader level, for example by impairing economic sta-
bility and predictability, which plays such a central role in maintaining 
functional economic and commercial life. Accordingly, the New Code 
delineated limits for the judicial discretion of  the court, as we shall see in 
Chapter Six, thus balancing the element of  justice with the element of  
economic and social stability. In the context of  this chapter, this may be 
seen, inter alia, in the context of  the theory of  unforeseen circumstances. 
The proposed law feared that excessive judicial discretion might impair 
stability and economic expectations, and create the background for 
arbitrary rulings (ta�akkum) by the judge. Accordingly, the expanse of  
judicial discretion enjoyed by the court was restricted, for example, in 
de� ning an unexpected event and in reducing burdensome undertakings 
to ‘reasonable’ (ma�q�l ) proportions. The proposed Code further noted 
that this was to be effected if  justice so required.51 We shall also see this 
point below in the limitation imposed by parliamentary representatives 
on the mental foundations of  the doctrine of  exploitation.

2. The Manifestation of the Doctrines of Equity

2.1 The Transformation in French Law: 

Equity as an Intervening Factor in Contractual Freedom

‘Equity’ is a system of  law designed to furnish remedies for wrongs, 
which were not legally recognized under positive law, or for which no 
adequate remedy was provided by the prevailing law.52

51 Al-Q�n�n al-Madan�, volume 2, pp. 280–282.
52 Kelly, pp. 28–29.
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The term equity (équité in French, and the two words are not necessar-
ily synonymous) had a poor reputation in France, since it was attributed 
mainly to arbitrary rulings by the courts. “God save us from the equity 
of  the parliaments (the pre-revolutionary courts)” was a common saying 
among French jurists. Indeed, these courts enjoyed a royally-recognized 
right to deviate from the written law in the name of  justice. This power 
re� ected their status as the replacements of  the old curia regis, and like 
the prince they advised, they were considered legibus solutus (above the 
law).53 The basic rule in French law was that the French judge rules 
in accordance with the written law—la loi—a concept that was sup-
posed to be consistent and clear, and not in accordance with equity, 
which was perceived as a erratic and inconsistent legal element whose 
arbitrary application could lead to injustice. In this respect, France 
was indeed a pays de droit écrit. The Code Civil itself  made very few 
references to the concept of  ‘equity’ as a substitute for a legal rule.54 
Ostensibly, only legislation was considered as the source of  civil and 
criminal law in French; this principle was particularly stark with regard 
to criminal law, as summarized in the epithet nullum crimem, nulla poena, 

sine lege (“only a law can de� ne an offense and order a penalty for he 
who commits it”). David noted that this principle was also dominant in 
civil law. Judges in the civil courts almost always relied on the written 
law, only rarely referring to other legal sources, such as rulings, custom 
or the sense of  equity.55 

As we saw in the previous chapter, the relations between law and the 
rules of  equity in France began to change in the early twentieth century. 
Nowhere in the Napoleonic codes was it stated that a human right has 
limits. This re� ected eighteenth century legal philosophy (such as the 
Declaration of  the Rights of  Man and the Citizen of  1789), which 
lauded the independent will and natural rights of  the individual. The 
individual had the full right to freedom of  contract and property; the 
content of  his contracts could be whatever he agreed with the other 
party, at his free will, and society was obliged to honor his contracts 
( pacta sunt servanda) and his private property. This same spirit of  almost 
unbridled rights was also manifested in the Egyptian civil codes that 
preceded the New Code, both that of  the Mixed Courts and that 

53 David, p. 196; Pierre Mayer, “Équité in Modern French Law”, in A. M. Rabello 
(ed.) Aequitas and Equity: Equity in Civil Law and Mixed Jurisdictions, p. 365.

54 Mayer indicates articles 565 and 1135 of  the Code Civil as the only cases of  that.
55 David, p. 155.
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of  the Native National Courts. From the turn of  the century, how-
ever, as the individualistic world view increasingly clashed with more 
socially-based and even Socialist ideas, changes began to take place in 
French law. While the Code Civil had seen the role of  contract law as 
being to supervise the propriety of  the contractual process, the new 
moralistic approach extended the purview of  contract law to include 
intervention in the content of  the contract. This change was re� ected 
as French civil law began to be in� uenced by doctrines developed in 
French administrative law, according to which the government and its 
agents have ‘authorities’ and ‘functions’ to perform, as distinct from 
the classic ‘rights’ and ‘obligations’ of  civil law.56 Administrative law in 
France was developed by the Council of  State (Conseil d’Etat ), a judicial 
mechanism parallel to the civil court system that was not bound by the 
norms of  the Code Civil, enabling the development of  rules of  equity 
by the judges. These rules then permeated the entire legal system, and 
hence in� uenced the interpretation of  the Code Civil.

This ideological transformation of  law was manifested in general 
terms in a new interpretative approach to the Code Civil, and a 
doctrinal school began to seek legitimization for this approach. The 
approach was the teleological school of  interpretation, as mentioned 
above, which was headed by leading jurists such as Raymond Saleille, 
François Gény and Louis Josserand. This was a trans-European move-
ment in scope, and changes in the spirit of  the teleological approach 
were introduced in the Swiss civil code of  1907 and in the proposed 
Franco-Italian code. The movement also had a personal connection 
with legal developments in the Arab world. Josserand served as dean 
of  the Faculty of  Law at the University of  Lyon, where Sanh�r� wrote 
his two doctoral dissertations. He was a member of  the team that 
drafted the proposed Franco-Italian code and had a strong in� uence 
on Sanh�r�. Josserand also drafted the general theory of  obligations in 
the Lebanese civil code.57

This context saw the development of  the doctrine of  the abuse of  
a right (abus de droit ), one of  the most important altruistic doctrines in 

56 Ibid., 199. See also: L. R. Brown, J. S. Bell, French Administrative Law (Oxford: 
Clarendon Press, 1993), pp. 245–250.

57 J. Herget, S. Wallace, “The German Free Law Movement as the Source of  
American Legal Realism”, Virginia Law Review 73(1987), pp. 399–455; H. J. Liebesny, 
The law of  the Near and Middle East, Readings, Cases and Materials (Albany: State University 
of  New York Press, 1975), p. 92.
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the Continental rules of  equity (particularly in the � eld of  property law, 
though it also impacted on contract law) in the twentieth century. This 
doctrine means that the individual is no longer free to act to advance 
his own interests, but is also restricted and limited by other interests, 
particularly through the prohibition against his abusing his rights.58 The 
abuse of  a right is an action or failing that is permitted by law, but 
which becomes prohibited if  committed on the basis of  an improper 
motive. The doctrine of  the abuse of  a right had a clearly moralistic 
foundation in the French legal system. In order to establish whether a 
person was abusing his rights, it must be asked whether the person is 
exercising the right in order to behave in an unfair and unjust manner. 
This de� nition may include an action intended solely to injure another 
person, or an action that ignores another person or the interests of  
society. The question here is not what are the objective limits of  the 
right and whether the person has transgressed them, as was the case 
in the administrative doctrine of  the abuse of  authority (détournement de 

pouvoir); rather, the test is of  subjective intent. Accordingly, the doctrine 
of  the abuse of  a right may be said to have introduced a dimension of  
equitable appraisal in litigation. In order to decide whether a person 
had abused his rights, it must be decided whether he has committed any 
culpability; though imbued with legal consequences, this is essentially 
a moral concept.59

The Code Civil itself  was not amended, and its formulation remained 
faithful to the old concepts of  individual liberty. However, this doctrine 
had a signi� cant impact on the positivist law of  other Continental 
nations, � nding a place in the civil codes of  Germany, Italy and Swit-
zerland. For example, Article 226 of  the German code (BGB): “The 
use of  a right is unlawful if  its purpose is solely to cause damage to 
another;” Article 2 of  the Swiss civil code: ‘Every person is obliged to 
use his rights and perform his obligations in accordance with the pro-

58 L. Josserand, De l’Abus des Droits (Paris: Rousseau, 1905); L. Josserand, De l’Esprit 
des Droits et de Leur Relativité, 2e éd. (Paris: Dalloz, 1939); On this Doctrine in other 
Continental legal systems see: A. Al-Qasem, “The Unlawful Exercise of  Rights in the 
Civil Codes of  the Arab Countries of  the Middle East”, The International and Comparative 
Law Quarterly 39(1990), pp. 396–410; A. M. Rabello (ed.) Aequitas and Equity: Equity in 
Civil Law and Mixed Jurisdictions: A. Gambaro, “Abuse of  rights in Civil law Tradition”, 
p. 632; Paul-A. Crépeau, “Abuse of  Rights in the Civil Law of  Quebec”, p. 582; E. 
Özsunay, “Abuse of  Rights under Turkish Civil Law”, p. 645; F. Sturm, “Abuse of  
Rights in the Swiss Law, A survey of  Recent Jurisprudence”, p. 672.

59 David, p. 201.
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visions of  good faith. Any abuse of  a right shall not be entitled to the 
protection of  the law;” and Article 74(2) of  the proposed Franco-Italian 
code: “Furthermore, any person, who caused damage to another while 
deviating, in exercising his right, from the con� nes of  good faith or from 
the purpose for which this right was granted—shall be obliged to pay 
compensation.” It should be noted that Sanh�r� was already in� uenced 
by these articles in the early stages of  drafting the New Code.60 

2.2 The Doctrine of  the Abuse of  a Right 

(Ta�assuf  f� �Isti�m�l al-�aqq) 

Sanh�r�’s world view argued that “society has an interest in protecting 
the weaker party as he stands against the stronger party.”61 Accord-
ingly, the architect of  the New Code decided to follow ‘contemporary 
changes’ in terms of  the doctrine of  the abuse of  a right, introducing 
this concept in the code even though it did not appear in the French 
Code Civil:

This is not a new theory, since it was already recognized by Roman law, 
from where it gravitated to ancient French law and was also absorbed 
in the Islamic � qh. After the emergence of  the individualistic principles 
of  the French Revolution, however, this doctrine disappeared for some 
time, since the Revolution declined to adopt it. It thus remained con-
cealed throughout the nineteenth century, eschewed by jurists, until God 
appointed it two French jurists—Saleilles and Josserand—to dust it off. 
Not long would pass before it would return at the head of  the principles 
of  legal theory. It was also later adopted by the modern codes (though 
not the French code), such as the Swiss code.62

This doctrine indeed featured prominently in the New Code,63 and the 
explanatory notes to the proposed Code stated that this would permit it 
to in� uence not only property and contract law; it was also appropriate 
that it be applied to Egyptian public law.64 Prior to the enactment of  
the New Code, Egyptian law had not included any speci� c provisions 
restricting the use of  a right, with the exception of  a single reference in 
the previous code relating to a shared wall. The Mixed and �Ahl� court 

60 Wuj�b, p. 97.
61 Al-Was��, volume 1, p. 111.
62 Ibid., p. 948.
63 Ibid., Al-Waj�z, p. 355.
64 The Explanatory notes of  the Code’s proposal, Al-Q�n�n al-Madan�, volume 1, 

p. 207.
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systems completed the missing elements through cautious rulings—simi-
lar to those in France—based on general and negligent liability. The old 
Civil Code established that “any action on account of  which damage 
is cause to another requires the perpetrator to pay compensation for 
the damage, and requires the perpetrator (to pay compensation) for 
damage caused to another relating to the ignorance of  matters subject 
to his supervision . . . or non-supervision.”65

The New Code established that “a person who exercises his right 
lawfully shall not be liable for damage accruing therefrom.” The exercise 
of  a right is considered unlawful in the following cases:

1. If  the sole intention is to cause damage to another;
2. If  the desired interests are of  negligible importance and are dispro-

portionate to the damage caused to another on account thereof;
3. If  the right is used in order to secure unlawful interests.66

This clause sought to declare that the Code had an altruistic purpose, 
which it perceived as sublime, namely to regulate relations between 
people on a moral basis. The norm of  sublime behavior permeates 
the entire Code, providing a yardstick for gauging the legality of  the 
application of  its articles. Accordingly, any interest or purpose that 
is perceived by the Code as embodying a measure of  culpability or 
unfairness on the part of  the owner of  the right, or discrimination and 
injustice from the injured person’s perspective, is de� ned as unlawful. 
Any legal situation in the civil realm that fails to meet the moral norms 
developed by this article is considered unlawful. This provision could 
be likened to a moral traf� c light that determines which rights, transac-
tions and legal actions may pass through to the destination of  legality 
and which will be halted and prevented from continuing their course. 
Accordingly, the New Code established from the outset (Article 5) that 
it is a ‘gate’ in two senses of  the word, technical and substantive. As 
Sanh�r� wrote in his diaries, relating to the obligation to � ght evil:

He who forgets people’s wickedness should forget their good. I cause bad 
to those who cause bad, and treat evil in the same manner, in order to 
curb the action of  evil and evilness. I know that in so doing, I am not 
avenging the past but repairing the future.67

65 The �Ahl� Code, Majm��at Qaw�n�n al-Mah�kim al-�Ahliyya wa al-Shar�iyya, article 151.
66 The Egyptian Civil Code, article 5.
67 Diary, 8 August 1944, p. 249.
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In complete contrast to the previous Egyptian Code, in which the 
individual enjoyed liberty in making contracts (or in using his land), 
regardless of  aspects of  unfairness or discrimination that emerged 
thereby (although the Mixed and �Ahl� courts occasionally intervened 
to modify this rule, restricting the unfair actions of  the individual; 
they did so, however, without any explicit statutory authorization),68 
the ‘traf� c light’ placed at the gate to the New Code could engender 
a transformation in society’s perception of  such actions, establishing 
that they constituted the unlawful use of  a right, a determination that 
could end in the nulli� cation or abrogation of  the contract.69 

A normative clause such as this, establishing the rules of  equity, obliges 
any legal system to determine the rules for this traf� c light. In other 
words, how is the judge to interpret these principles?—in accordance 
with the subjective/mental approach, in which case this will be “the clos-
est application to the realization of  justice,” as the early de� nition made 
by Sanh�r�70—i.e. weather the speci� c person had malicious intent—or 
will it be in accordance with an objective approach, examining each 
case according to the de� nable parameters of  a ‘reasonable person’ 
or ‘reasonable damage’, “an approach that ensures greater stability in 

68 Al-Was��, volume 1, p. 967.
69 Ibid., p. 127.
70 Wuj�b, p. 97.

Lawful Action
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commercial life.”71 One must keep in mind that the evidential elements 
are easier to secure in the objective approach. 

French law examined such cases in accordance with a subjective 
approach, while the interpretation of  the New Code preferred a com-
bination of  both subjective and objective tests, taking into consideration 
both commercial stability and social justice. We shall examine this 
according to the three categories itemized in the article. In the � rst 
case, where the sole intention is to cause damage, it is not suf� cient 
to show that the individual intended to cause damage—the subjective 
test—but it must also be shown that in his behavior, he deviated from 
the normative behavior of  the reasonable person (al-shakh� al-��d��)—the 
objective test.72 In the second case, the examination of  interests and 
their relative damage, the criterion for assessment is objective,73 and 
Al-Was�! explains that it is not the behavior of  a reasonable person to 
exercise his right in a manner that causes grave damage to another, 
when he himself  has only a paltry interest in the matter that is dispro-
portionate to the damage he causes. A person who acts in this manner 
acts rashly, with disregard for the grave damage he causes to others, or 
conceals an intention to injure another, dishonestly presenting himself  
as someone acting for some particular purpose.74 In the last case, of  
the unlawful securing of  interests, the explanatory notes to the pro-
posed Code noted that “the interest will be considered unlawful not 
only if  the individual broke the law, but also if  he disregarded public 
order and morality.”75 The interpretative test in this case is essentially 
subjective; the explanatory notes con� rmed that it was not appearances 
that were the standard here, but the intention of  the owner of  the 
right should provide the basis for determining whether the right had 
been abused.76 The explanatory notes provided examples of  unlawful 
interests cloaked in the ostensibly legitimate use of  a right: dismissing 
an employee who joined a trade union; the dismissal of  an employee 
for personal or political reasons; a landowner who places barbed wire 

71 Ibid.
72 Al-Was��, volume 1, p. 958. 
73 The Explanatory notes of  the code’s proposal, Al-Q�n�n al-Madan�, volume 1, 

p. 34; Al-Was��, volume 1, p. 958.
74 Al-Was��, volume 1, p. 959.
75 The Explanatory notes of  the code’s proposal, Al-Q�n�n al-Madan�, volume 1, 

p. 209.
76 Al-Q�n�n al-Madan�, volume 1, pp. 209–210.
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on an area of  land in order to force an airline whose airplanes land 
nearby to purchase the land at an in� ated price, and so on.77 

Sanh�r� noted that in this sub-section, which blends morality and 
society—both � uctuating and � uid elements—he preferred to use the 
term ‘unlawful interest’ rather than the two other terms encountered in 
French law—‘unlawful purpose’ and ‘social goal’. His reason was that 
‘interest’ is a clearer guide for judicial interpretation and application 
by the court than ‘purpose’. In light of  my argument that the Code 
sought to advance a speci� c social purpose, it might be asked whether 
it would not have been preferable to employ this speci� c term here. 
The answer is that there is a distance between the broad social goals 
that Sanh�r� sought to achieve through the Code, and the “theory of  
the social goal” as this existed in France, which argued that the law 
granted rights to their owners in order to secure social goals: accord-
ingly, every right has a speci� c social goal, and if  the owner of  the 
right deviates from this speci� c social goal, he has thereby abused the 
right. This theory has two disadvantages that made its use unviable in 
the Egyptian context: the dif� culty in de� ning a social goal for every 
right, and the dangers of  such rigid de� nition in a pluralistic, polarized 
and constantly-changing society.78 Indeed, a review of  early drafts of  
the Code shows that an additional sub-section was originally included 
that de� ned the use of  a right as unlawful if  such use “contradicted a 
substantive general interest”. This proposed clause was based on the 
theories raised in France at the time regarding the social goals of  law 
in this context (intérêt sérieux et légitime), and ostensibly also on the Islamic 
Shar���a, particularly Article 26 of  the Majalla, which states: “One chooses 
damage to the individual in order to remove damage to the many.” 
The proposal also mentioned Articles 27–29 of  the Majalla as a source 
of  legal in� uence: “One removes the grave damage by means of  
lesser damage” (27); “one commits the lesser of  two offenses in order 
to avoid the graver” (28); “one chooses the lesser of  two evils” (29).79 
The explanatory notes to the proposed Code explicitly stated that this 
referred to the test already mentioned, according to which any right 
was restricted by the social and economic purpose for which it was 
created.80 However, as mentioned above, this provision was deleted by 

77 Al-Was��, volume 1, pp. 959–960.
78 Ibid., p. 961.
79 Al-Q�n�n al-Madan�, volume 1, pp. 201, 209.
80 The Explanatory notes of  the code’s proposal, Al-Q�n�n al-Madan�, volume 1, 

p. 21.
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the authors of  the Code in the early stage of  drafting, since “social 
purpose is a broad gate through which political considerations, social 
trends and different schools may enter, and which is liable to make the 
use of  a right subject to divided and contrary approaches, something 
that is dangerous.”81 To return to the metaphor of  the traf� c light, 
there must be uniformity in the moral norms that shape the legality of  
the use of  a right; otherwise, the traf� c light will be unable to operate 
effectively. And if  the traf� c cannot function properly, the entire Code 
may lose its purpose and vitality.82 

In addition to functioning as a traf� c light permitting or prohibiting 
the exercising of  rights—or, to change the metaphor, a lighthouse dis-
seminating the general norms of  justice in the New Code—the doctrine 
of  the abuse of  a right also appears in several speci� c clauses scattered 
throughout the Code; usually, this is designed to prevent in advance the 
damage liable to be caused due to the abuse of  a right, and to deter 
and alert attention to such possibilities. These are cases in which the 
probability of  the abuse of  a right is considerable, and where there is 
a priori inequality, as, for example, in working relations or in the relations 
between an Egyptian and a foreign citizen. The Code established, for 
example, that if  a work contract was nulli� ed through the abuse of  a 
right (ta�assuf  ) by one of  the parties, the other party would, in addition 
to his right to substantive compensation, also have grounds for compen-
sation for the act of  the nulli� cation of  the contract by ta�assuf.83 The 
explanatory notes to the Code elaborated that this was a case of  “pro-
tecting the rights of  the worker,” who is in an inferior position relative 
to the provider of  work.84 Accordingly, employers would henceforth be 
wary of  dismissing a worker in a shameful, immaterial or unlawful man-
ner, since they would be liable to pay punitive compensation for such 
action. To take an example from a different � eld: A transaction takes 
place in Egypt between an Egyptian citizen and a foreign national, and 
it emerges that the foreigner is legally incapacitated (in accordance with 
the laws of  his country), or that his legal capacity is defective, without 
it having been easily possible to know this fact in Egypt. If  the legally 

81 Al-Was��, volume 1, p. 961.
82 Like in other substantive doctrines all of  the Arab Civil Codes has adopted the 

theory of  abuse of  rights. Articles 4–5 of  the Egyptian civil code appear in articles 
5–6 of  the Syrian civil code; 4–5 of  the Libyan; 6–7 of  the Iraqi; 30 of  the Kuwaiti; 
66, 292 of  the Jordanian.

83 The Egyptian Civil Code, article 695(2); Al-Was��, volume 1, p. 966. 
84 Al-Q�n�n al-Madan�, volume 6, p. 167.
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incapacitated foreigner seeks to nullify the contract on the basis of  this 
fact, he will be abusing his right, and the Code was quick to prevent 
such a possibility.85 This clause seeks to protect the Egyptian citizen 
(who here represents the ‘weak’) in his contacts with the foreigner, to 
shelter him and to stabilize transactions with foreigners without fear of  
deception. The explanatory notes to the proposed Code stated that “it 
is dif� cult (for an Egyptian) dealing with a foreigner to know the details 
of  his legal state,” adding that this legal norm was originally drawn 
from the Italian and German codes, principally in order to protect the 
national interest.86 Another provision relates to the laws for a private 
wall, stating: “The owner of  the wall is not permitted to demolish it on 
his own initiative without signi� cant justi� cation (�udhr qaww��), if  this 
will harm his neighbor whose property is adjacent to the said wall.”87 
In this case, if  a neighbor demolished his wall and caused damage to 
his neighbor, the damage was to be repaired after it occurred through 
the abuse of  a right, and the neighbor who demolished his wall was 
required to rebuild it.88 A further example comes from the � eld of  the 
property right of  �irtif�q (servitude), providing that the �irtif�q will cease 
to exist, and the landowner subject to it will be released in whole or in 
part, if  the conditions have changed to the degree that it is no longer 
possible to exercise this right, if  the �irtif�q has lost its purpose, or if  
its purpose has dwindled to the point that is disproportionate to the 
burden faced by the subordinate land.89 The ta�assuf  in this case would 
come if  the dominant landowners refused to release the subordinate 
land, and the remedy could be in the form of  the nulli� cation of  the 
right of  �irtif�q by the court.90

As will become apparent in many other cases in which Sanh�r� sought 
to adopt an innovative legal or social norm that might be expected 
to encounter resistance, he generally relied on the Islamic Shar���a as a 
source of  legitimacy and sanctity that could not easily be opposed. In 
my opinion, he adopted this approach regardless of  whether the said 
legal norm was actually drawn from the Shar���a or even found there.

85 The Egyptian Civil Code, article 11(1); Al-Was��, volume 1, pp. 965–966.
86 Al-Q�n�n al-Madan�, volume 1, p. 243.
87 The Egyptian Civil Code, article 818(2).
88 Al-Was��, volume 1, p. 966; Al-Q�n�n al-Madan�, volume 6, pp. 63–66.
89 The Egyptian Civil Code, article 1029.
90 Al-Was��, volume 1, p. 967.
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So, too, with respect to the abuse of  a right, the Code ostensibly 
drew on the rules of  the � qh, using them to cloak the legal norm drawn 
from a European source. Was this doctrine indeed taken from the 
Shar���a, and indeed can it even be found therein? Opinions are divided 
on this question.

The proposed Code referred to Articles 26–29, 1198–1200 and 1212 
of  the Majalla. The explanatory notes added that “the provisions of  the 
Islamic Shar���a regarding the abuse of  a right assisted in the selection 
of  this legal principle, since this doctrine is found (in the Shar���a) as a 
general school whose precision and provisions are in no sense inferior 
to those of  the most modern Western theories.”91 In the preparatory 
discussions, Dr. K�mil Malash added a comment regarding the connec-
tion between the doctrine of  the abuse of  a right and the Shar���a: “The 
Islamic Shar���a includes several questions in which the Western scholars 
assumed that they were the � rst, but further studies (in the West) have 
shown that it is the Muslims who were � rst. Among these, one may note 
the question of  the abuse of  a right.”92 The explanatory notes to the 
proposed Code added, regarding the connection between the modern 
Western theory and its appearance in the Islamic Shar���a, that in this 
manner the Code was establishing a form of  ‘constitution’ (dust�r) for 
addressing rights, binding the principles of  the Islamic Shar���a and the 
theory of  the abuse of  a right as absorbed from modern Western law. 
“Thus the Code has introduced the moral tendency, modern social 
tendencies, and Islamic legal theory.”93 By contrast, an Egyptian scholar 
who was a contemporary of  Sanh�r�, Dr. Shaf�q Shi	�ta, claimed that 
the idea of  the abuse of  a right was limited among the Hana� tes, cer-
tainly less broad than in the New Code, and did not extend beyond 
the � eld of  property relations among neighbors.94

91 The Explanatory Notes of  the code proposal, Al-Q�n�n al-Madan�, volume 1, 
p. 207.

92 Al-Q�n�n al-Madan�, volume 1, p. 100.
93 The Explanatory Notes of  the code proposal Al-Q�n�n al-Madan�, volume 1, 

p. 211.
94 C. Chehata, “La Théorie de l’Abus des Droits ches les Jurisconsultes Musulmans”, 

Revue Internationale De Droit Comparé 4 (1952), pp. 217–224, 223.
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2.3 The Motif  of  Forgiveness: 

The Doctrine of  Unforeseen Circumstances (Al-�aw�dith al-��ri�a)

This doctrine of  legal frustration, “which has a prominent moral 
aspect”,95 provides an equitable measure of  exoneration and forgive-
ness for a contractual party who is struck by unexpected misfortune 
or, according to the theory of  the desired balance discussed here in 
the interpretation of  justice, when the balance between the parties 
to an agreement is disturbed and this disruption was not the fault of  
the disrupting party. This doctrine offers a form of  exemption for an 
obligated party in cases in which he cannot maintain his obligation 
due to circumstances beyond his control. The explanatory notes to 
the Code stated that this was originally an ancient doctrine of  equity 
that appeared in medieval legislation under religious in� uence—in the 
ecclesiastical canonic laws and, to a degree, in the Islamic � qh. In Church 
law, this principle fell under the de� nition of  ‘changing circumstances’ 
(rebus sic stantibus),96 and, according to Al-Was�!, the Islamic Shar���a was 
also capable of  � exibility when circumstances changed, as, inter alia, the 
Majalla declares that “It is an accepted fact that the terms of  law vary 
with the change in the times”.97 The French Code Civil rejected this 
doctrine due to the principle of  the sanctity of  contracts, which it sup-
ported, and refused to countenance such � exibility. Even the profound 
economic deprivation faced in France following the world wars, and 
the economic need to declare a moratorium on loans, did not lead the 
Code Civil to accept this doctrine. The examples were many: when the 
French court of  appeals refused to amend insurance policies to re� ect 
the risk of  conscription. Originally, conscription in France took place 
by lottery. However, the army grew by almost one-half, meaning that 
the risk of  being selected in the lottery was much greater; accordingly, 
the loss caused to the insurance company due to this sudden change in 
military policy was considerable. The court refused to amend an ancient 

95 Al-Was��, volume 1, p. 707.
96 For details about the development of  this doctrine see: Al-Was��, volume 1, pp. 706–

714; Al-Waj�z, volume 1, pp. 252–261; R. Newman, Equity and Law, a Comparative Study 
(New York: Oceana Publications, 1961), pp. 193–194; Articles 148(2) of  the Syrian civil 
code; 147(2) of  the Libyan; 146(2) of  the Iraqi; 198 of  the Kuwaiti: 205 of  the 
Jordanian; 208 of  the Yemenite.

97 The Majalla, article 39; Kit�b Murshid al-�ayr�n, article 306(2); the reference appeared 
in Al-Q�n�n al-Madan�, volume 2, p. 279.
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contract from the sixteenth century even after economic circumstances 
changed beyond recognition.98 

In a precedent involving a gas company from Bordeaux (Compagnie 

generale d’éclairage de Bordeaux), the Conseil d’Etat intervened in 1916 and, 
for the � rst time, imposed this doctrine (known in French as l’imprévision) 
on French administrative law. This ruling had a profound in� uence on 
French law, and hence also on Egyptian law.99

The Bordeaux gas company was contractually obliged to provide 
lighting gas for the city municipality at a given price; however, the price 
of  gas had since risen sharply due to the war, increasing from 35 francs 
per ton in 1913 to 117 francs per ton in 1915. As a result, the gas 
company faced � nancial dif� culties and was on the verge of  bankruptcy. 
The Conseil d’Etat ordered the amendment of  the contract according 
to the new rate, establishing that the obligation could be amended not 
only when its execution became impossible, but also when it became 
excessively onerous. French administrative law (but not civil law) adopted 
this theory for two principle reasons: Firstly, the issues that appear 
before the administrative judicial system relate closely to the public 
interest. For example, the above-mentioned gas company played a vital 
public role; if  it were to collapse, the public would suffer more than 
would be the case if  the contract were amended in accordance with 
the doctrine of  unforeseen circumstances. By contrast, the civil courts 
hear issues relating to private interests, ostensibly without direct af� nity 
to the general interest. Secondly, administrative courts are not bound 
by the articles of  the Code Civil in the manner that civil courts are. 
They enjoy greater discretion, and, indeed, some of  the rulings of  these 
courts have almost the quality of  judicial legislation.100 The theory of  
unforeseen circumstances was also rejected by the Egyptian judiciary, 
in both the Mixed and the �Ahl� courts, during the period prior to the 
enactment of  the New Code. According to the rulings of  the Mixed 
Courts, an obligation does not expire unless its execution has become 
impossible; if  execution is possible, it must be maintained even if  it 
constitutes a grave burden on the debtor. The Mixed Court further ruled 

 98 Al-Was��, volume 1, p. 170.
 99 B. Nicholas, The French Law of  Contract, pp. 208–210; L. R. Brown, J. S. Bell, 

French Administrative Law, pp. 208–210; Al-Was��, volume 1, pp. 711–715; Newman, 
Equity and Law, 193–194.

100 Al-Was��, volume 1, pp. 714–715.
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that in times of  war, dif� culties could be expected in execution, and 
these should be taken into account, so that they could not be used as 
grounds for exemption from the obligation.101 The �Ahl�/Wa!an� system 
(which was responsible for judging cases among Egyptian citizens) did 
not, in most cases, recognize the doctrine of  unforeseen circumstances. 
The court of  appeals in Asiut ruled in 1942 that the courts should 
not adopt the doctrine of  unforeseen circumstances, and that they 
should order the execution of  contracts to the letter, without making 
any changes to the conditions agreed by both parties. The supreme 
(Wa!an��) court (ma�kamat al-nak �) reiterated in 1947 that “the (Old) Civil 
Code includes nothing that would permit the judge to contradict the 
obligations established by the contract, since this would infringe the 
general principle that a contract is a form of  law for the parties (al-�aqd 

shar���at al-muta��qid�n).”102 The Egyptian Supreme Court recognized the 
importance of  the doctrine and its justi� cation, particularly in times of  
economic hardship, but argued that its hands were tied: “(It is obvious 
to us) that this doctrine is based on equity, forgiveness (�af�) and phi-
lanthropy, but this court is not permitted to act before the legislature 
and introduce this principle by itself  (into the judicial system).” The 
Supreme Court nulli� ed a given ruling of  the court of  appeals which 
sought to intervene in the conditions of  a contract when circumstances 
had changed, even if  execution was still possible. It may reasonably 
be assumed that the Supreme Court judges were already aware of  the 
formula that was to be adopted by the New Code; this would explain 
their mention of  the doctrine in their ruling.103 

In complete contrast to the rulings of  the civil courts in France and 
Egypt, and naturally to the French Code Civil and the old civil codes 
in Egypt, the New Code introduced this doctrine in its articles with the 
clear intention that the courts would henceforth employ it intensively.

The doctrine was placed in the same clause as the declaration of  the 
principle of  the sanctity of  contracts, perhaps in an effort to emphasize 
its lofty normative status. Thus the Code symbolically juxtaposed the 
absolute contractual doctrine, according to which ‘contracts are to be 
respected’ ( pacta sunt servanda) with the altruistic and moral approach that 
argues that a party that is unable to meet its contractual obligations, 

101 For sources from the �Ahl� and Mixed courts rulings see: Al-Was��, volume 1, 
pp. 710–711.

102 The reference in: Al-Was��, volume 1, p. 713. 
103 Ibid.
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and hence liable to breach the contract, should be forgiven if  this 
breach is caused through no fault of  its own. This inclusion of  a 
measure of  exoneration in contract law was made during a period 
of  severe economic depression and unemployment in post-war Egypt. 
Businessmen and ordinary citizens were often unable to meet their 
contractual obligations due to the deteriorating economic situation, 
and some form of  moratorium was needed. Accordingly, the Egyp-
tian Code took action where the French civil code had declined to, 
establishing that:

1. The contract makes the law of  the parties and it is to be nulli� ed or 
amended only by mutual consent of  the parties, or for such reasons 
provided for by the law.

2. Nevertheless, if, as the result of  exceptional events of  a general nature 
that could not have been anticipated, the implementation of  the 
contractual obligation becomes unduly burdensome for the debtor, 
threatening him with severe losses, even if  it is still possible, the judge 
may, in the circumstances of  the matter and having weighed the 
interests of  the parties, reduce the burdensome obligation to reason-
able limits. Any agreement negating such a possibility is void.104 

In the discussions of  the Civil Code in the Senate opposition was 
expressed, as might be expected, to the inclusion of  this doctrine in 
Egyptian civil law. Some of  the deputies felt that this was an excessively 
blatant violation of  the basic principle that contracts are to be respected. 
The jurist Dr. ��mad Zak�, who felt that the Code gave excessive weight 
to judicial discretion in applying norms of  equity, argued in this context 
that the judge had no right to add conditions, but only to interpret them; 
accordingly, by applying such a forceful doctrine in Egyptian positive 
law, the judge would deviate from his authority.105 The president of  the 
committee, Mu	ammad al-Wak�l, supported this objection, adding that 
such a clause would only serve to encourage disputes and thus disrupt 
commercial life. A minor political event or an increase or reduction in 
prices would suf� ce to lead debtors to argue that their obligations no 
longer stood: from this point on, every debtor would attempt to shirk 
his obligations under the cloak of  the law, and this was something 

104 The Egyptian Civil Code, article 147(2).
105 Al-Q�n�n al-Madan�, volume 2, p. 286.
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that the law should not permit.106 Thus the individualistic world view 
of  these deputies in parliament clashed overtly with the altruistic and 
moral approach of  the author of  the Code. It was clear to all, however, 
that introducing such a doctrine of  equity required the de� nition of  
boundaries for the court on the question as to what events were to be 
considered unexpected, and what policy was to be used in applying 
this doctrine within a given unexpected event; otherwise, commercial 
stability might be impaired.

The � rst question, raised in the various committees responsible for 
drafting the Code, was whether the unexpected event was of  an indi-
vidual nature, such as a � re in the debtor’s business, or collective, such 
as war or a general � nancial catastrophe. In the original proposal, as 
in the Polish and Italian codes, the reference was simply to unexpected 
events, apparently including both categories. However, the committee for 
the re-examination of  the Code added the word ��mma (general) to the 
wording of  the clause; “the intention is to general and not individual 
events,” claimed the deputy Dr. �asan Baghd�d� in the Civil Code 
Committee of  the Senate.107 Sanh�r� also added that events speci� c to 
the debtor, such as bankruptcy, death or a � re in his business, would 
not be suf� cient to activate the doctrine.108 The re-examination com-
mittee emphasized that in order for the events in question to meet the 
de� nition, they must apply generally to a group of  people, such as an 
unexpected � ood covering a large area, an unexpected attack of  locusts 
or an outbreak of  plague.109 Such an event must include an element 
of  surprise, or at least of  irregularity. By contrast, a plague of  worms 
damaging crops, occurring in the northern Delta region, did not con-
stitute such an event, since it was due to the neglect of  the � elds and 
could be avoided. Moreover, this was an expected event, according to 
the representative of  the Ministry of  Justice, �Abdu Mu	aram, direc-
tor of  the al-wa!aniyya courts (which were already known by this term 
at this stage, rather than �ahliyya).110 Thus the scope of  the doctrine as 
included in the Code was narrowed. However, in order to maintain the 
� exible character of  this doctrine, the explanatory notes emphasized that 
the list of  exceptional (�istithn��iyya) events was not exclusive. Al-Was�! 

106 Ibid.
107 Al-Q�n�n al-Madan�, volume 2, p. 283.
108 Al-Was��, volume 1, p. 721.
109 Al-Q�n�n al-Madan�, volume 2, p. 282.
110 Ibid., p. 284.
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added additional examples of  the application of  the doctrine, such as 
earthquake, war, a sudden strike, the introduction or abolition of  an 
obligatory governmental tariff, a sudden and burdensome increase in 
prices, and so on. “The Egyptian Code did not include a closed list on 
this matter, and thus remained � exible,” he commented.111

The explanatory notes to the Code itemized four vital and cumulative 
conditions for applying the doctrine in court: Firstly, the contract in 
connection with which equity was sought must be long-term, i.e., there 
must be a time lapse between the date of  making the contract and the 
date of  implementation; during the interim period, the unexpected 
events must occur; secondly, these events must appear after making 
the contract; thirdly, it must have been impossible to anticipate these 
events; lastly, these events must, during the implementation of  the 
contract, have become burdensome on the debtor, though there was no 
requirement that they must render the performance of  his undertakings 
impossible.112 In the context of  the effort to secure an element of  social 
solidarity through property laws, as discussed in the previous chapter, it 
is interesting to note that one of  the participants in the deliberations of  
the Code Committee Dr. �asan Baghd�d�, claimed that this aspect of  
equity also makes a contribution to the desired solidarity in Egyptian 
society. He explained that the foundation of  the theory of  unexpected 
events was the mutual sacri� ce, whereby each of  the parties bore part 
of  the damage, since the situation was not that one party or the other 
bore all the damage while the other was exempted, if  the contract 
were nulli� ed or amended. He saw this element of  mutuality and the 
distribution of  risks as a desirable social and educational effect.113

The doctrine of  unforeseen circumstances applied contract law as a 
whole. However, and presumably in order to emphasize this doctrine 
and the element of  mercy and forgiveness (�af�) it embodied, it may 
be seen explicitly in speci� c clauses in the New Code, though, perhaps 
due to this very speci� city and localized character, it varies from cases 
to case, and sometimes extends to include personal events. These cases 
relate to the termination or amendment of  a contract on the grounds of  
justice, consideration and compassion, while deviating from the original 
conditions of  the contract. For example, the lease regulations in the 

111 Al-Was��, volume 1, p. 720.
112 Ibid., pp. 720–721.
113 Al-Q�n�n al-Madan�, volume 2, p. 284.
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Code established that even if  a lease was agreed for a � xed period, either 
party could request its termination prior to the end of  that period, if  
grave (kha!�r) and unexpected ( ghayr mutawaqqa��) circumstances rendered 
the implementation of  the lease excessively burdensome. Naturally, 
the party seeking to end the contract was required to pay the other 
party ‘just’ compensation.114 The measure of  equity here works in both 
directions: the lessor is asked to act justly toward the lessee, and, in the 
same measure, the lessee is also asked to act in the same manner toward 
the lessor—echoing the principle that justice is the desirable balance. 
The explanatory notes stated that this clause establishes an important 
principle—the annulment (  faskh) of  the lease on just grounds, adding 
that this principle is drawn from the Islamic Shar���a.

By way of  evidence, the explanatory notes quoted the codi� cation of  
Murshid al-�ayr�n; and the Majalla: “If  a reason emerges that prevents 
the execution of  the contract, the lease is annulled. If  a cook is hired 
for a wedding and one of  the couple dies, the contract is annulled. If  a 
person suffers from toothache and agrees with a dentist that he will 
remove the tooth for such-and-such a price, and then the pain passes, 
the contract is also annulled. A contract with a wet-nurse is not annulled 
on the death of  the person hiring the wet-nurse, but it is annulled on 
the death of  the wet-nurse or the child.”115 

This is also the application of  the principle of  unexpected events. The 
explanatory notes offered examples of  such cases: a lawyer who rented 
an of� ce and is then obliged to abandon his profession for reasons 
beyond his control; the death or bankruptcy of  the lessee, or his relo-
cation by his employer; or a lease contract that relates directly to the 
occupation of  the lessee, or to other individual characteristics, where 
his inheritors may request the termination of  the contract prior to the 
agreed date. This clause was drawn from the old Egyptian Code, which 
stated that “a lease shall not be annulled on the death of  the lessor or 
the death of  the lessee, provided that the lease was not on account of  
the occupation or expertise of  the lessee.”116

Observing the conditions of  a lease contract may also be burdensome 
to the lessor, for example if  he undertook to execute building work in 
the premises and, for unexpected reasons, is unable to complete the 

114 The Egyptian Civil Code, article 608(1); Al-Q�n�n al-Madan�, volume 4, p. 597.
115 Kit�b Murshid al-�ayr�n, article 677; the Majalla, article 443.
116 The Egyptian Civil Code, article 602; the �Ahl� civil code, article 391.
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work. In such cases, the lessor may request that the premises be vacated, 
while providing just compensation for the lessee (a further example of  
the element of  mutuality embodied in the test of  equity).117 Lastly, if  
the � nancial balance between the undertakings of  a person providing 
work and of  a person working by contract terminated for general and 
unexpected reasons not taken into account when making the agree-
ment, invalidating the foundation on which the � nancial reckoning in 
the contract was based, the court may decide to increase the fee or to 
annul the contract.118 This provision differs sharply from that in the old 
Civil Code, which stated that a person who has signed a contract for 
work may not request an additional fee unless the cost of  the work has 
increased for a reason connected to the provider of  the work.119

In the deliberations of  the Senate, and in the explanatory notes to 
the proposed Code, it was argued that the doctrine of  unexpected 
events appeared in the Islamic Shar���a in an extensive form.120 Sanh�r� 
wrote that it was derived from the concept of  ‘necessity’ ( ar�ra), a 
central principle in the Fiqh; by way of  example, he mentioned several 
principles from the �anaf� Majalla that relate to the principle of  neces-
sity,121 such as: “Necessity makes the forbidden permissible;” “all that 
was narrowed expands, that is to say that when one sees a dif� culty in 
a matter, one should ease up and broaden;’ “a need, whether general 
or individual, is seen as a necessity,” and so on.122

Notwithstanding these references, the source of  this doctrine was 
not the Shar���a, but the rules and innovations of  French law. Indeed, 
there would seem to be a signi� cant gap between Islamic law and the 
doctrine of  unexpected events. Islamic law, for example, recognizes 
totally individual grounds as justi� cation (�udhr) for the termination 
of  a contract, such as the sickness or bankruptcy of  the lessee. In 
contrast, the New Code refers to ‘general events’.123 Why, then, was it 
important to Sanh�r� to mention the references to the Shar���a? There 

117 Al-Q�n�n al-Madan�, volume 4, p. 598.
118 The Egyptian Civil Code, article 658(4).
119 The �Ahl� code, article 418.
120 About the alleged similarity between this doctrine and the spirit of  the Shar���a, 

see: Wuj�b, p. 133.
121 Ibid., footnote number 1.
122 The Majalla, articles 18, 21; 32.
123 Hasb� Al-Faz�r�, �"th�r al-#ur�f  al-�ari�a �ala al-�Iltiz�m al-�Aqd�, Dir�sa Ta�siliyya wa 

Ta�l�liyya li-Nazariyyat al-#ur�f  al-�ari�a f� al-Q�n�n wa al-Shar���a al-Isl�miyya (Alexandria: 
Matba�at al-G�za, 1979).

bechor_f6_146-210.indd   182 7/20/2007   6:40:49 PM



 contract law as ideology 183

are two possible reasons: Firstly, on a practical level, his desire may 
have been to facilitate the passage of  this doctrine in the various par-
liamentary committees, since it was dif� cult for the deputies to oppose 
a doctrine that was ostensibly drawn from sacred Islamic law (and, as 
we have seen above and shall see again below, this argument indeed 
helped convince recalcitrant deputies in many instances). Secondly, 
this reference constitutes a manifestation of  national legal pride that a 
modern Western doctrine had been present in local law for centuries, 
thus proving that the peoples of  the Orient are in no way inferior to 
the Westerners. As we saw above, the doctrine of  the abuse of  a right 
was also introduced into the New Code and was presented as ostensibly 
originating in the Shar���a.

2.4 The Doctrine of  Exploitation (al-�istighl�l)

A further equitable doctrine in the New Code constituted the develop-
ment of  the principle of  ghabn as discussed above, and aimed to include 
an overtly altruistic motive in contract law, providing sophisticated scales 
for weighing and balancing the parties’ obligations. 

Sanh�r� drew on a large number of  twentieth century civil codes 
in this respect, selecting the elements he considered the most suited to 
the society in which he lived.124 The German civil law considered this 
type of  exploitation to be a moral defect, and hence mandated the 
invalidation of  the entire contract. By contrast, the Egyptian New Code 
viewed it merely as a defect in the dimension of  consent, enabling the 
nulli� cation of  the contract or the amendment of  its conditions, as was 
the case in the proposed Franco-Italian Civil Code of  1928.125

The Egyptian New Code stated:

If  the undertakings of  one of  the parties associating in the contract are 
completely disproportionate (l� tata��dal al-batta) to the bene� t that party 
would derive from the contract, or to the undertakings of  the other party, 
and it emerges that the exploited party (al-maghb�n) entered into the 
contract because the other party exploited his evident levity or unbridled 

124 Article 138 from the German Civil Code; Article 1448 from the Italian Civil 
Code; Article 42 from the Polish Obligations Law; Article 879 from the Austrian Civil 
Code; and even Article 74 from the Chinese Civil Code. Al-Waj�z, volume 1, p. 14.

125 The Explanatory Notes of  the code proposal, Al-Q�n�n al-Madan�, volume 2, 
pp. 190–191.
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caprice, the judge is entitled to annul the contract in accordance with 
the request of  the discriminated party, or to reduce the undertakings of  
this party.126

The arithmetic concept of  usurpation ( ghabn) in the old code counts how 
many portions each party receives and examines whether discrimina-
tion was present. In order to maintain commercial stability, Sanh�r� 
preserved some of  these objective tests in his New Code. In order to 
avoid a clash between the old, arithmetic principle of  ghabn and the 
new, conceptual interpretation of  this term, Article 130 of  the Code 
establishes that the principle of  �istighl�l shall not derogate from those 
articles in which arithmetic ghabn remains by way of  an objective yard-
stick. �Isitghl�l in the New Code includes two cumulative and � exible 
tests: the � rst material (m�dd��) and the second mental (nafs� or dh�t��). 
The former test examines the imbalance between what a party to the 
contract gives and what he receives (a calculation that goes beyond the 
arithmetic, as we shall see below); the latter associates �istighl�l with the 
mental test—the element of  exploitation of  the weaker party. Al-Was�! 
elaborated on these two tests for the model of  �istighl�l. Regarding the 
material test, for example, it stated that a sale contract does not require 
complete balance (ta��dul ) between the undertakings of  both parties: 
one party may be discriminated against, and this will not invalidate the 
contract. If, however, the imbalance is grave (�ikhtil�l f�di�), the court may 
intervene and the material foundation will be present. An example is a 
person who sells a large and luxurious apartment for a very low price. 
While this test is objective, it does not constitute a � xed and frozen 
� gure, but varies as circumstances vary, depending on the subject of  
value.127 As for the mental test, the interpretative notes stated that this 
refers to a case when one of  the parties exploits the levity of  the other 
(the reference is to desire and greed [shahwa], determined the Civil Code 
Committee in the Senate),128 his rashness, inexperience or caprice: “And 
in our Egyptian life, we have (several examples) proving that exploitation 
is by no means rare, but occurs in daily life.” Al-Was�! quoted several 
examples from local case law, such as a case in which an elderly man

126 The Egyptian Civil Code, article 129(1). The Egyptian Civil Code in� uenced 
the other Arab Civil Codes: Syrian, article 131; Libyan, article 130; Iraqi, article 124; 
Kuwaiti, article 163; Jordanian, article 146.

127 Al-Was��, volume 1, p. 394.
128 Al-Q�n�n al-Madan�, volume 2, p. 201.
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marries a younger woman (“something which is not uncommon”), and 
the woman exploits the caprice of  the man in order to coerce him to sign 
contracts favorable to herself  and her children; or, in the inverse case, 
a rich woman marries a young man who exploits her for her money. 
Other examples include a woman who is forced to ‘buy’ her freedom 
from her husband and pay a large sum in return for his consenting to 
a divorce; a rash young man who inherits a large sum from his parents 
and is tricked by others into signing contracts in their favor—“all these 
are examples of  disputes that have occurred in Egyptian legal life.”129 
Elsewhere, Sanh�r� noted that this was a veritable ‘social phenomenon’, 
creating an urgent need for legislative attention.130 

The compromise presented by the Code in Article 129(1), which 
is a typical example of  Sanh�r�’s moral approach, was balanced by 
the demand for economic stability, in Article 129(2), where a one-year 
restriction was imposed from the date of  signing the contract for the 
activation of  Article 129(1), although the usual statute of  limitation in 
the Code is � fteen years. It could be argued, therefore, that this restric-
tion might substantively harm an owner of  a right who was the victim 
of  discrimination, but this illustrates the effort by the Code to create a 
balance between contractual liberty and equity, and between morality 
and stability, as the foundations of  economic life.131

The doctrine of  exploitation was the subject of  considerable changes 
and debates during the legislation of  the New Code before there was 
agreement on the � nal product. This suggests that the Egyptian legisla-
tors, particularly in the Senate, were reluctant to adopt the principle. 
The original proposal created a signi� cantly broader area of  defective 
consent on the part of  the discriminated party, when “the discriminated 
party’s need, caprice, lack of  expertise or weak perception were exploited 
or, in general, when it emerged that his consent was not based on 
adequate freedom of  choice.”132 The proposal thus established numer-
ous grounds for identifying the defective consent of  the discriminated 
party, something that naturally acted in his favor. However, this broad 
format was opposed by many members of  the Civil Code Committee 
in the Senate, on the grounds that it was too generalized and sweeping, 

129 Al-Was��, volume 1, p. 398; Al-Waj�z, volume 1, p. 148.
130 Al-Was��, volume 1, p. 47.
131 Ibid.
132 Article 179 in the new code proposal, al-Q�n�n al-Madan�, volume 2, p. 190; 

Al-Waj�z, volume 1, p. 148.
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and might impair commercial life and cause instability. The opponents 
further noted that Egyptian law already had tools for resolving “the 
limited problems of  this type that have been encountered” in Egyptian 
society (as will be recalled, Sanh�r� claimed that this was no less than 
a social phenomenon), such as the principles of  error, duress and fraud.133 
The president of  the Civil Code Committee in Majlis al-Shuy�kh, Mu	am-
mad al-Wak�l, argued that it was doubtful whether Egyptian society 
required this doctrine, since its application restricted the freedom of  an 
individual to reach agreement with whomever he chose, on whatever 
conditions he saw � t.134 Another deputy, �ilm� ��sh�, added that the 
clause was too general in form and content. He argued that the format 
should be clear, de� ned and evident to any person. If  a few cases of  
this kind could be encountered in Egyptian society, this matter was 
covered by criminal law. He also felt that the adoption of  this doctrine 
would lead to legal instability.135 

As the committee continued its deliberations, it emerged that a 
majority of  the participants favored the complete deletion of  the article. 
At this stage, �Abduh Mu	arram, the representative of  the Ministry 
of  Justice (which had tabled the proposed code before the houses of  
parliament) intervened in the discussions and argued that the doctrine 
would actually encourage healthy (sal�m) commerce, since the judge 
would determine what was proper and healthy for society; he claimed 
that the article was quite clearly de� ned in legal terms.136 The president 
of  the committee remained steadfast in his opposition to the proposed 
article, claiming that it would encourage legal disputes and demands to 
disqualify legal actions that had already been performed. When the 
representative of  the Ministry of  Justice realized that he was in the 
minority, he asked to postpone the discussion to another meeting. At 
the next meeting on the subject of  the adoption of  this doctrine, the 
deputy Mu	ammad �asan al-�Ashm�w� defended the proposed clause, 
claiming that since it was important to protect the weak party in the 
contract, the Code should not con� ne itself  to speci� c instances per-
mitting nulli� cation, but should extend these grounds and grant the 
judges greater discretion. He proposed that the clause be adopted as 
it had been submitted. Again, however, it became apparent that the 

133 Al-Q�n�n al-Madan�, volume 2, pp. 194–196.
134 Ibid., volume 2, p. 195.
135 Ibid.
136 Ibid., pp. 196–197.
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majority of  those present opposed the adoption of  the doctrine, and the 
meeting was once again adjourned at the request of  the government 
representatives.137 Dr. Sanh�r� himself  attended the third meeting, and 
the balance of  opinion shifted. He argued that there was no real change 
in the status quo as created by the Egyptian courts; the doctrine merely 
included in the Code elements that were already present in Egyptian 
court decisions.138 We can only note that, once again, this was not the 
case; the doctrine as included in the Code was more complex and 
advanced than the rather general and inconsistent rulings of  the Egyp-
tian courts. Prior to the adoption of  the New Code, the Egyptian courts 
were obliged to examine the source of  their authority in intervening in 
cases of  the usurpation or exploitation of  human weaknesses. Sanh�r� 
acknowledged that judicial attention to these aspects on the basis of  
the foundations of  equity was ‘partial; in other cases, solutions were 
borrowed from French law, which in turn lacked a decisive source of  
authority for tackling such problems. The Egyptian Supreme Court was 
reluctant to intervene in such cases and to establish a clear ruling in 
appeals, due to the legislative lacuna. Thus, for example, the Supreme 
Court determined that if  a sale contract had been nulli� ed due to the 
defective will of  an elderly seller who had succumbed to dictates from 
his children, there was no room to intervene in the ruling. In another 
ruling, the Supreme Court decided that if  an inferior court had ruled 
that a document written by a bequeather had been signed of  his own 
free will and choice, this should be respected, and the court would not 
intervene in the decision. In both cases, these are basic rulings based 
on the general rules of  equity, without the element of  complexity and 
balance found in the sociological theory of  �istighl�l.139

As we have seen, however, this was the approach Sanh�r� adopted 
when attempting to persuade the Civil Code Committee to accept doc-
trines it found unpalatable: to argue that they originated in the Shar���a, 
or were already present in Egyptian case law. In most cases, this was 
only partially true, but it was suf� cient to convince the deputies. Accord-
ingly, the committee decided unanimously to adopt the doctrine, while 
reducing the mental element: of  the various grounds for exploitation, 
only ‘levity’ and ‘caprice’ remained. In order to restrict the scope of  

137 Ibid., pp. 197–200.
138 Ibid., p. 200.
139 Judgment from 2 January 1941; Al-Was��, volume 1, pp. 398–399.
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the doctrine still further, it was noted that the levity must be ‘visible’ 
and the caprice ‘unbridled’.140

The explanatory notes to the proposed Code again mentioned the 
Shar���a as one of  the sources of  this doctrine.141 They argued that there, 
too, two tests—objective and mental—were applied. However, even a 
cursory review of  the Majalla shows that the test in the � qh was less 
sophisticated than the doctrine of  �istighl�l in the New Code, and it is 
doubtful whether it can be attributed to the doctrine of  exploitation. 
The Hana� te Majalla mentioned two terms in this context: gross fraud 
( ghabn f��ish), which was supposedly the material element, and deception, 
which was supposedly the subjective or mental element. Here, though, 
the only possibilities were the nulli� cation or the observance of  the 
contract—the entire element of  balance, which is the core of  the theory 
of  ghabn in �istighl�l in particular, and in the New Code in general, was 
absent. “If  someone deceives another, and it transpires that the sale 
includes gross deception, the plaintiff  may annul the sale,” determines 
the Majalla.142 However, “in a sale that entails gross deception but not 
through fraud, the plaintiff  may not annul the sale.”143 These tests in 
the Majalla, which the explanatory notes attempted to attribute to the 
new doctrine, seem to belong more to the rules of  deception, duress 
and fraud than to that of  exploitation.

2.5 The Principle of  Good Faith (�usn al-N�yya)

A further general principle “that extends its shadow over the law of  
all contracts” (and the Code’s intention here seems to have been to 
emphasize that it did not replicate the distinction found in the Roman 
legal system between contrats de droit strict and contrats de bonne foi, as part 
of  the distinction between the laws of  equity and general laws),144 and 
which was presented by the New Code as having preferential norma-
tive signi� cance, is that of  good faith (bona � de). “The contract is to be 
observed in accordance with its content and in a manner consonant with 

140 Al-Was��, volume 1, p. 397.
141 Al-Q�n�n al-Madan�, volume 2, p. 190. Reference to the Egyptian-�ana�  codi-

� cation, Kit�b Murshid al-�ayr�n, article 300, and the Majalla, article 356.
142 Majalla, article 357.
143 Ibid., article 356.
144 The Explanatory notes of  the code proposal, Al-Q�n�n al-Madan�, volume 2, 

p. 288; A. Biscardi, “Epieikeia and Aequitas: History of  Law”, in A. M. Rabello (ed.) 
Aequitas and Equity: Equity in Civil Law and Mixed Jurisdictions, p. 8.
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the obligation of  good faith,” stated the Code—an innovation, since the 
principle of  good faith had not been included in the old �Ahl� code.145 
The Code saw this not only as a subjective (dh�t��) principle, constitut-
ing a basic moral restriction on the freedom of  contractual association, 
but also as an educational norm: contracts are to be observed fairly, 
without intent to deceive, defraud or mislead. The logic behind this 
clause is important in understanding the manner in which the func-
tion of  the Code as a whole was perceived: drawing a minimum moral 
line beyond which the court would not permit deviation. Al-Was�! saw 
this moral principle as an active and even militant yardstick in oppos-
ing ‘bad faith’ (s�� al-n�yya, in Latin mala � de), the opposite of  good 
faith. “This principle � ghts bad faith and strikes those who belittle the 
[principles of] morality,” it noted.146 Whereas in the past contract law 
was perceived as strict and rational, manifesting an individualistic and 
capitalist world view, these laws have now lost their arbitrary and sharp 
character and have become � exible, less sharp, and re� ective of  an 
altruistic and moral world view. The principle of  perfect and precise 
implementation has been replaced by the demand for implementation 
in good faith, and, as a result, the contract is a dynamic and changing 
entity. The principle of  good faith enables civil law to overcome the 
gap between the individualism of  contractual liberty (and the rigidity 
that sometimes accompanies this) and the philosophy of  the welfare 
state and consumer society. 

Due to the less central status of  this doctrine, comparing to the 
previous doctrines, the Code did not specify any immediate or direct 
sanctions against those who were declared to be acting in bad faith, as 
it had done in the case of  the previous doctrines. Rather, the principle 
of  good faith was positioned as meeting a service of  selection and 
classi� cation: one party would enjoy the advantages of  observance in 
good faith, and might then gain bene� ts, or at least the support of  
the law; while another would be subject to the sanctions for deception 
or the abuse of  a right.147 The Code explicitly noted several speci� c 
cases in which the principle of  good faith might support and bene� t 
a party in observing its obligations.148 For example, a debtor who in 
good faith failed to meet his obligations promptly—might be granted 

145 The Egyptian Code, article 148(1); al-Q�n�n al-Madan�, volume 2, p. 288.
146 Al-Was��, volume 1, pp. 127–128.
147 Al-Was��, volume 1, p. 702.
148 Ibid., p. 701.
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an extension by the court;149 or a party required by contract to pay 
compensation to a creditor on account of  damage caused, in which the 
level of  compensation was not determined in the contract or in law, might, 
if  the damage were caused in good faith, pay compensation limited 
to the possible damage that was anticipated at the time of  making the 
contract.150 As in other cases, when the Civil Code Committee began 
to discuss the doctrine, objections were raised. The protocols note the 
objection of  two deputies, �Ashm�w� and ��sh�, who gave two reasons: 
� rstly, the principle binds the parties to the contract to aspects that are 
‘between the lines’, as they put it, thus creating an undesirable ele-
ment of  contractual uncertainty. Secondly, it granted a dangerous 
mandate to the court, which would be able to add to the parties’ 
undertakings—something that contradicts the principle of  the sanctity 
of  contracts, which is also speci� ed in the New Code. Their position 
was rejected and, after a minor amendment, the clause was adopted 
and became law.151 

2.6 The Need for Balance in a ‘Contract of  Obedience’

A ‘contract of  obedience’ is a dictated contract made between two 
unequal parties, such as an individual and a large company. The 
individual grants complete consent and is unable to raise arguments 
or introduce changes. This is a uniform contract, whose conditions 
were determined in advance by one party to serve as conditions in 
numerous contracts between itself  and persons unspeci� ed in number 
and identity. 

Contracts of  this type were � rst introduced into Egyptian law through 
the New Code, which believed that this would make a signi� cant con-
tribution to the Egyptian economy. The explanatory notes to the pro-
posed Code noted that, in modern civilization, the law must recognize 
this type of  contract due to technological advances and the need for 
mass contracts (e.g. for electric, water and gas companies).152 However,

149 The Egyptian Civil Code, article 346(2).
150 Ibid., article 221(2).
151 Al-Q�n�n al-Madan�, volume 2, p. 289; Al-Waj�z, volume 1, pp. 251–252. The 

Egyptian Civil Code in� uenced the other Arab Civil Codes: Syrian, article 149(1); 
Libyan, article 148(1); Iraqi, article 150(1); Kuwaiti, article 197 (with minor addition: 
“and respecting commerce”); Jordanian, article 202(1). 

152 Al-Q�n�n al-Madan�, volume 1 p. 245, volume 2 p. 68; Al-Waj�z, volume 1, 
pp. 81–83.
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the ambivalent attitude of  the Code to this type of  contract may be 
seen from the Arabic name chosen to describe them: the concept of  
a contract of  ‘obedience’ or ‘submission’ (�idh��n) carries negative con-
notations,153 as opposed to the positive term ‘af� liation contract’ (contrat 

d’adhésion) employed in French law—someone who receives such a 
contract af� liates to it without argument. This term was coined by the 
French scholar Saleilles, who exerted a strong in� uence on Sanh�r�, 
though apparently not with regard to the terminology for the uniform 
contract.154 The New Code de� ned these contracts as ones in which 
acceptance was con� ned to consent to set conditions presented by the 
proposing party, which was not willing to enter into discussions on the 
matter. Such a de� nition predictably created a dilemma in terms of  
the aspiration to equity and contractual balance embodied in the New 
Code, “and due to this reason, of  coerced acceptance, we have termed 
this type of  contract a contract of  obedience,” Sanh�r� noted.155 

How did the New Code reconcile its altruistic and moral purpose 
with the need to accept contracts of  obedience, which by their nature 
perpetuate unequal contractual relations between strong and weak 
parties? As we have come to expect, the Code sought to mitigate the 
enormous strength enjoyed by those drafting such contracts, establish-
ing that:

If  the contract of  obedience includes discriminatory conditions (tanta-
mount to the abuse of  a right —ta�assu� yya —G.B.), the judge is entitled to 
amend these conditions, or to exempt the discriminated party therefrom, 
in accordance with the requirements of  equity. Any agreement contradict-
ing this provision is void.156

The explanatory notes stated that this provision provided the court with 
an effective tool for protecting consumers, for example, from the dis-
criminatory conditions imposed by monopolistic companies (�i�tik�r). The 
court would evaluate and determine whether the condition constituted 
the abuse of  a right (ta�assuf  ); if  it determined that this was the case, 
it could amend the condition in order to remove the ta�assuf. It could 

153 A discussion whether a uniform contract is indeed a contract: Al-Was��, volume 
1 pp. 246–247.

154 Al-Was��, volume 1, p. 245 footnote number 1.
155 The Egyptian Civil Code, article 100; Al-Was��, volume 1, pp. 245–246, footnote 

number 1.
156 The Egyptian Civil Code, article 149. This article in� uences the other Arab Civil 

Codes: Syrian, article 150; Libyan, article 149; Iraqi, article 167(2); Kuwaiti, article 
81; Jordanian, article 204.
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also nullify the contract or exempt the weaker party from observance. 
The legislature did not establish any limits for judges in this respect, 
apart from the principle of  ‘the requirements of  equity’ and the parties 
themselves could not deprive the judge of  this authority, since this would 
invalidate the contract as being contrary to public order.157 Moreover, 
the Code further established a categorical instruction to the court that 
obscure sentences in contracts of  obedience should not be interpreted 
to the disfavor of  the weaker party.158 The explanatory notes to the 
proposed Code noted that the stronger of  the two parties (whether this 
was the creditor or the debtor) was obliged and able to present clear 
conditions to the weaker party; if  it failed to do so, it would be consid-
ered responsible for this obscurity, and the interpretation of  the contract 
of  obedience would be to its disfavor.159 Accordingly, this last provision 
of  the Code is intended not only to provide the court with guidance 
in interpreting contracts of  obedience, but also to function as a Sword 
of  Damocles over the head of  any strong party—any attempt on its 
part to obscure the formula of  the contract, whether deliberate or not, 
will be interpreted against it. Thus the stronger party will be careful 
not to introduce obscure or vague clauses, or to exploit its strong or 
monopolistic status, since in so doing it is liable to injure itself.

2.7 Localized Intervention of  Justice in the New Code

In addition to the � ve doctrines of  equity presented above, which are 
designed to � oat above the contract laws in the Code, enlightening them 
with the glow of  honesty, fairness and even compassion, the Code also 
left a mark of  localized justice on dozens of  speci� c articles—and, as 
we shall see below, this was not con� ned to the � eld of  contract law. 
The following examples illustrate the altruistic and moral attitude of  the 
Code, which sought wherever possible to stand by the weak, whether 
by eliminating norms that had previously prevailed in the law; adding 
new and hitherto unknown norms, such as protection of  the consumer; 
or by altering the interpretation of  existing norms.

157 Al-Was��, volume 1, p. 250.
158 The Egyptian Civil Code, article 151. This article in� uences the other Arab Civil 

Codes: Syrian, article 152; Libyan, articles 150–153; Iraqi, article 167(3); Kuwaiti, 
article 82; Jordanian, article 240.

159 The Explanatory Notes of  the code proposal, Al-Q�n�n al-Madan�, volume 2, 
p. 300.
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2.7.1 Annulment of  the sale subject to a right of  redemption (Bay� al-Waf���)—
this is an example of  a case in which the Code intervenes in contractual 
liberty in order to solve an economic, social and even demographic 
problem. In Muslim society, a type of  sale contract, known as sale 
subject to a right of  redemption (bay� al-waf���) was common, whereby 
the owner of  the asset (usually real estate), requiring cash urgently, sold 
the property at a reduced value, but, in return, it was stated in the sale 
contract that the seller could return the money paid to the purchaser 
and receive possession and ownership of  his asset within a given period 
of  time, if  he met agreed conditions.160 The inclusion of  this type of  
sale in the old Egyptian codes was one of  the additions not found in 
the original, i.e., in the Code Civil. The period of  time established 
in the old �Ahl� civil code for this sale contract to be completed and 
forfeited was up to � ve years; the old Mixed Code limited the period 
of  this sale to two years at the most.161 The �anaf� Majalla recognized 
this sale, and de� ned as “a sale including a condition of  the return of  
the sold item by the purchaser when the price is repaid.”162 The Majalla 

also detailed the laws of  this institution: “In a sale subject to a right 
of  redemption, the seller may repay the price and demand the sold 
item back. Equally, the purchaser may return the item and demand 
the price back.”163 During the period of  this sale, the status of  the 
asset is effectively frozen; hence these years are wasted in terms of  the 
tradability and transferability of  the asset: “neither the seller nor the 
purchaser may sell to another any item sold by (this type of  ) sale,” and 
“as long as the purchaser has not repaid his debt, his creditors cannot 
touch assets in (this) sale.”164 It is important to note that �anaf� Islamic 
law was already less than enthralled with this form of  sale, which it 
considered a necessity. Indeed, in the clause on the principle of  need 
in the Majalla (“a need, whether general or individual, is considered an 
essentiality”), the Majalla noted that “for this reason, the sale subject 
to a right of  redemption has been permitted. When debts abounded 
among the people of  Bukh�r�, it was considered necessary to validate 
such transaction”.165 

160 This kind of  sale was accepted in the old �Ahl� code, article 338.
161 Al-Q�n�n al-Madan�, volume 4 pp. 164–168, especially p. 165. �Ahl� code articles 

338–347.
162 The Majalla, article 118.
163 Ibid., article 396.
164 Ibid., articles 397, 403.
165 Ibid., article 32.
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In Egyptian society, and particularly from the 1930s onwards, a period 
of  protracted economic crisis, this type of  return sale became a trap for 
many Egyptians. Small landowners became impoverished and required 
cash, and offered their land for sale by the sale subject to a right 
of  redemption method, in the hope that they would be able to repur-
chase it after the waiting period. Accordingly, they sold the land at a 
cheap price, sometimes far below its actual value. In most cases, how-
ever, in an era of  in� ation and frequent crises, the landowners did not 
manage to raise the required sum. As a result, they not only lost their 
land, which had de� ned their social status and provided a livelihood 
for their families for generations, but they also receive a paltry sum in 
return. Thus this institution became a form of  exploitation, pawning 
in disguise, but without any protection or rules favoring the exploited 
seller. Speculators preferred the return sale method since they incurred 
no risk and could only gain, gaining control of  land cheaply166 and 
in what Ziadeh termed a ‘devious’ manner.167 The more falla��n that 
lost their land, the greater the � ow of  villagers forced to move to the 
big city in the hope of  � nding a livelihood. Thus a legal problem was 
transformed into a social and even demographic one. The authors of  
the Code were well aware of  the lamentable economic and social results 
of  this type of  sale contract. The dilemma they faced was whether to 
leave the method intact, since the public would in any case continue 
to employ it even if  it were removed from the statute books, but to 
regulate its rules and introduce an element of  justice, or to abolish 
it completely. Sanh�r� advocated the former approach, for practical 
reasons. He explained to the Civil Code Committee that an amended 
arrangement, taking into account the rights of  all parties, was preferable 
to ‘unbridled illegality’.168 Some members of  parliament supported the 
status quo, despite the criticism of  this institution, claiming to speak 
from the standpoint of  the liberty of  the weak. The deputies �A	mad 
Ramz� and Jam�l al-D�n �Ab��a argued that this was an existing legal 
and commercial tool, and its elimination would restrict the economic 
freedom of  small landowners. Without this tool, the small landowner 
would be obliged to sell his plot immediately and in totality, due to 
his need for money, whereas at least this system offered the option to 

166 Al-Q�n�n al-Madan�, volume 4, p. 178.
167 F. Ziadeh, Law of  Property in the Arab World: Real Rights in Egypt, Iraq, Jordan, Lebanon 

and Syria, p. 19. On this kind of  social phenomenon: Baer, Landownership, p. 34. 
168 Al-Q�n�n al-Madan�, volume 4, pp. 173–174.
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regain the land in the future.169 After deliberation, a majority emerged 
of  those seeking to eliminate this type of  contract. A vote was held in 
which the committee members voted for the complete elimination of  
this sale mechanism. In its summary report, the Civil Code Committee 
appointed by the Senate noted:

The committee decided unanimously that this type of  sale does not meet 
the true need for � nancial transactions, and is no more than an unstable 
means of  guarantee, a pawning in disguise, ending in the loss of  the seller’s 
assets for a low and poor price. Those who actually employ bay� al-waf�� 
do not receive a price commensurate with the value of  the sold item: in 
most cases, they receive the amount of  money they require, even if  this 
is very low compared to the value of  the sold item. They usually hope 
to raise funds before the end of  the period, but if  this passes, they have 
lost their land without even receiving due remuneration. Thus they are 
exploited, and the law should distance them from this danger. Accord-
ingly, the texts relating to bay� al-waf�� were deleted (from the Code), 
and a general provision was added prohibiting this form of  sale in any 
manner. Accordingly, the debtor and creditor will have no recourse but 
to pawning or another form of  guarantee regulated by law to ensure the 
rights of  each one, without ghabn.170

In order to discourage the unlawful use of  this institution in the future, 
the Code explicitly established, in a general clause, that if, during a 
sale, the seller reserved the right to regain the sold item within a given 
period, the sale was void.171 This issue also has a social lesson, from 
which we may learn about the world view of  the authors of  the Code. 
The elimination of  the institution of  bay� al-waf�� re� ected a sense of  
justice and concern for the weak, and the altruistic spirit of  the New 
Code can thus be seen to have been accepted by all those involved in the 
deliberations: members of  parliament (all members of  the landowning 
elite), senior jurists and judges. The arguments of  both camps—those 
supporting the continuation of  this type of  sale and those opposing 
it—essentially related to the best interests of  the weaker members of  
society. Each side declared that its arguments were those that would 
best help the weak. In other words, the social need and even impera-
tive for the strong to intervene on behalf  of  the weak in the case of  
the falla� and the small landowner had already come to be accepted

169 Ibid., pp. 171–172.
170 Ibid., volume 1, pp. 137–138.
171 The Egyptian Civil Code, article 465.
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by the elite by the last stages of  the enactment of  the Code, i.e. in the 
late 1940s, and was no longer the avant-garde position of  a handful 
of  individuals, but the dominant discourse.

2.7.2 Doubt is to be interpreted in the debtor’s favor —in the case of  doubt 
(shakk) as to the versions of  the creditor and the debtor relating to the 
contract between them, the Code stated that such doubt was always to 
be interpreted in the debtor’s favor (  yufsar al-shakk f� ma�la�at al-mad�n).172 
In most cases, the debtor was the weaker party and the one more in 
need of  legal protection. The explanatory notes to the proposed Code, 
and Al-Was�! explained that this was a fundamental principle found in 
most codes that argues that the norm is the absence of  debt and the 
exception is debt, and “one does not extend the exception”. Accord-
ingly, the burden of  proof  rested on the creditor to prove the debt to 
which he was entitled. If  he failed to do so, the debtor had the right 
to the bene� t of  the doubt.173 In another context, Sanh�r� noted that 
“we see that the New Code, through its character, protects the debtor, 
and its character is thus the opposite of  that of  the old code, which 
was concerned with the protection of  the creditor.”174

2.7.3 Restriction of  the right of �ikhti
�
 —this point relates to a judicial 
decision in which the creditor who is in possession of  a court ruling 
asks to impose a lien on the debtor’s land in order to guarantee pay-
ment of  the debt. This is not a contractual right, but is presented 
here in order to illustrate the element of  justice that was applied on a 
localized basis throughout the Code. In the past, in keeping with the 
individualistic and capitalist orientation of  the Old Code, this right was 
virtually unlimited, ignored the rights of  the debtor and, accordingly, 
was unilateral and could be accepted in court without the presence 
or consent of  the debtor.175 In keeping with the moral world view of  

172 The Egyptian Civil Code, article 151. This article in� uences the other Arab 
Civil Codes: Syrian, article 152; Libyan, article 153; Iraqi, articles 166–167; Kuwaiti, 
article 194; Jordanian, article 240, Yemenite, article 209. 

173 The Explanatory notes of  the code proposal, Al-Q�n�n al-Madan�, volume 2, 
p. 299; Al-Was��, volume 1, p. 686.

174 Al-Was��, volume 1, pp. 111, 660. The source of  this article is the �Ahl� code, 
article 140.

175 About the �ikhti�a� see al-Q�n�n al-Madan�, volume 7, pp. 156–188; Ziadeh, Law 
of  Property, pp. 77–78. 
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the New Code, the explanatory notes to the proposed Code did not 
hide their disapproval at the lack of  limits to this legal decision and 
its unbalanced nature (even if  the creditor held a ruling against the 
debtor). They argued that it caused deprivation (�anat) to the debtor. 
The decision was taken in the debtor’s absence, related to land that 
was often worth far more than the amount of  the debt, and, in order 
to remove the lien, the debtor was required to pursue a protracted and 
complex legal course.176 In many cases, the creditors were quick to seize 
the debtor’s land in order to secure their standing both with this speci� c 
debtor, and with other creditors, since their ability to collect their debt 
would be reduced if  they failed to seize the debtor’s land.177 

Applying its logic of  balance, the Code did not abolish this procedure, 
but “amended its distortions;”178 since, according to the logic of  the 
Code, the procedure of  �ikhti��� was required as a form of  guarantee 
for the debt—something that is important—but in an amended form 
that also paid attention to the rights of  the debtor.179 Accordingly, the 
Code ‘amended’ the procedure for the adoption of  �ikhti���, adding a 
mental element of  equity and restricting the form of  the procedure. The 
court would grant the creditor the requested lien only if  this request 
were made in good faith, due to genuine concern as to the debtor’s 
actions, in which case he would receive his security and be reassured. 
The previous code had included no such condition, thus, as noted 
above, creating an incentive for any debtor to demand an immediate 
and sweeping lien on the debtor’s land.180 The Code also restricted the 
quantity of  real estate that could be seized by the creditor,181 and the 
debtor himself, or any other interested party, was allowed to request 
that the court con� ne the lien to part of  the land, or transfer it to 
alternative land of  suf� cient value to ensure the debt.182 Lastly, as an 
additional measure of  consideration for the debtor, the court was to 
inform him of  the �ikhti��� on the same day on which the ex parte decision 
was granted, in order to enable the debtor to appeal by an accelerated 
procedure (a possibility that was also absent in the former code).183 

176 Al-Q�n�n al-Madan�, volume 7, p. 152.
177 Ibid.
178 Al-Was��, volume 1, p. 82.
179 Al-Q�n�n al-Madan�, volume 7, p. 153.
180 The Egyptian Civil Code, article 1085.
181 Ibid., article 1088.
182 Ibid., article 1094.
183 Ibid., articles 1091–1092.
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A further substantive change introduced in the New Code was that after 
the death of  the debtor, the creditor could not impose a lien on his 
land included in the estate,184 since following the death of  the debtor 
there was no longer any need to seize land in order to ensure the debt: 
a dead man cannot sell his land, and his inheritors could not do so 
until they had paid all the debts of  the estate (in accordance with an 
important principle introduced by the Code that l� tarika �il� ba�d sad�d 

al-dayn, i.e., the distribution of  the estate to the inheritors shall come 
only after the removal of  the deceased’s debts).185

2.7.4 Restriction on loans interest —in dif� cult economic times, the New 
Code considered the needs of  weak individuals obliged to take loans, 
including with regard to interest rates. In accordance with the moral 
approach, the Code reduced the level of  legal interest from 5 percent 
to 4 percent in civil matters, and from 6 percent to 5 percent in com-
mercial affairs. If  both parties agreed to deviate from the legal interest, 
the agreed rate of  interest could not be greater than 7 percent, in order 
to protect borrowers from excessive interest in cases when they had no 
choice but to agree to the proposed rate. The need to reduce inter-
est rates and enforce the legal rate was acute, since citizens had been 
obliged to take loans at very high interest rates due to the exacerbat-
ing economic situation. By way of  example, we learn that an interest 
rate of  7.5 percent was considered relatively low.186 This issue was not 
only of  economic importance but was also important socially, since 
the banks, which lent money during the 1930s and 1940s, employed 
harsh means in order to collect the debts on their loans. For example, 
May� ld writes: 

In an attempt to ensure the success of  debt collection, the Agricultural 
Credit Bank established Village Committees consisting of  the �umda, the 

184 Ibid., article 1085(2).
185 Ibid., articles 875–882; Ziadeh, p. 78; Al-Q�n�n al-Madan�, volume 6, pp. 

200–204.
186 The Egyptian Civil Code, articles 226–227; J. May� eld, “Agricultural Cooper-

atives: Continuity and Change in Rural Egypt,” in S. Shamir (ed.) Egypt from Monarchy 
to Republic, A Reassessment of  Revolution and Change (Boulder: Westview Press, 1995), p. 89. 
The articles mentioned were used in the 1980s by Islamists to argue that the New Civil 
Code is not Islamic enough, as Islamic law does not permit the charging of  interest. 
See in this regard: �Abd al-Mun�im Al-Sharab�n�, Al-Maws��a al-Sh�mila li-�A�k�m al-
Ma�kama al-Dust�riyya al-�Ulya (Cairo: publisher and year not mentioned), volume 1, 
pp. 251–264, 282–293.
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sarraf  (bookkeeper) and the shaykh al-balad (village headman). These of� cials 
were required to maintain detailed � les on farmers borrowing money 
from the bank and were often quite willing to use strong-arm tactics to 
collect due debts.187

This protective measure was provided on the basis of  a paternalistic 
principle, as noted by the authors of  the Code: “To protect the weak 
(even) from themselves”. Villagers and laborers might be tempted or 
obliged to take loans that they had little chance of  meeting.188 Again 
with the weak in mind, the Code further established that any commis-
sion (�um�la) or bene� t of  any kind conditioned by the creditor and 
which, when combined with the agreed interest rate, deviated from the 
set limit proscribed by law would be considered ‘covert interest’ (  f��ida 

mustatara) and would be liable to reduction, unless it were proved that 
this commission was given in return for an actual service performed 
by the creditor, or that the bene� t was lawful.189

2.7.5 Protection of  the consumer in liability suits (da��wa al-
am�n)—for the 
� rst time in Egyptian—and indeed Arab—law, the New Code intro-
duced norms relating to consumer protection, which it included under 
the principle of  protecting the weak. The old Egyptian civil code had 
enabled a purchaser to � le a suit on the grounds of  liability on account 
of  concealed defects in a product sold, but only within eight days from 
the date on which he learned of  the faults; thereafter, this right would 
be lost,190 “and this is an excessively short period,” the explanatory 
notes opined.191 Indeed, the New Code reversed the approach of  its 
predecessor adopting a consumer-oriented approach that transferred the 
burden from the purchaser to the seller. Henceforth, the seller, rather 
than the buyer, would be required to exercise caution. The ‘purchaser’ 
was now also a ‘consumer’—a new collective term introduced into 
Egyptian civil law by the Code. The New Code changed the legal 
mechanism, enabling a purchaser to � le a liability suit during one year 
from the date of  delivery of  the purchased item (or more, if  the seller 
agreed); thereafter, however, the purchaser could no longer � le suit for 

187 May� ld, p. 89.
188 Al-Was��, volume 1, p. 435.
189 The Egyptian Civil Code, article 227(2). 
190 The �Ahl� code, Article 324, Al-Q�n�n al-Madan�, volume 4, p. 122 (caveat 

emptor).
191 Al-Was��, volume 1, p. 77.
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liability, even if  he only discovered the concealed defect after the end 
of  the year. If, however, the seller’s behavior included an element of  
deception, i.e., if  he deliberately concealed the defect from the pur-
chaser, the statute of  limitation would return to the usual period in the 
Code—� fteen years. By special agreement, the parties could extend, 
limit or annul the liability on a product, but any condition restricting 
or annulling the liability would be void if  the seller deliberately and 
purposefully concealed defects in the product.192

The explanatory notes to the proposed Code clari� ed that, in bal-
ancing the interests, the scales tipped toward the consumer; equally, 
however, commercial stability would be maintained, since the seller 
would only face the risk of  legal suit for one year. This article relates 
not only to the immediate protection of  the purchaser, but also to the 
future protection of  consumers in general, since the threat here to 
dishonest sellers is evident—through their own actions, they would be 
liable to extent the period in which they could be sued, and hence they 
would be careful to avoid deception.193 The logic behind this mechanism 
recalls the principle that the interpretation of  a contract favors the party 
bound by the obligations. In an additional balancing measure between 
justice and commercial stability, the New Code reckoned the one year 
period from the date of  delivery—a � xed date on which there should 
not ostensibly be any debate—rather than on the date on which the 
purchaser learned of  the defect (as in the old code), a � uid date that 
might, in principle, come years thereafter.194

2.7.6 Protection of  the saf�h —A new legal composition—Another form of  
protection of  the ‘weak’ that may be noted relates to the rules of  legal 
capacity (�ahliyya) in the Code, and re� ected the realities of  a society that 
was essentially illiterate, and most of  whose members lacked suf� cient 
knowledge of  the law. The reference is to the problem of  the prodigal 
(al-saf�h) or the imbecile (dhi al-gha� a)—illiterate and naïve citizens who 
could easily be exploited.195 The dilemma was how to protect these 
individuals in accordance with the principle of  ‘seizing the hand of  

192 The Egyptian Civil Code, articles 452–453; Al-Q�n�n al-Madan�, volume 4, 
pp. 121–125.

193 The Explanatory notes of  the code proposal, Al-Q�n�n al-Madan�, volume 4, 
pp. 123–124.

194 Ibid., volume 4, p. 123.
195 The Saf�h does not lacking legal capacity. For this aim the Code attributed  

article 114.
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the weak’ and protect those who placed con� dence in such individu-
als and entered into binding legal associations with them, on the one, 
while, on the other and, minimizing the damage to commercial stabil-
ity and � nancial life. The old civil code remained silent on this issue, 
thus leaving it to the courts to protect the saf�h without any statutory 
instructions. In general, the Egyptian courts tended to annul the legal 
actions of  the saf�h, who might enter into an agreement with a trickster 
or someone planning to deceive him and take his money.196

Before the era of  the New Code, at least three legal approaches 
could be seen to the problem of  the saf�h in the Islamic � qh (i.e. in the 
Shar���a). These approaches were known to the author of  the Code, but 
he preferred to develop a legal construction of  his own.

Sanh�r� noted the approach of  the � qh scholar, �Im�m �Ab� Y�sif, 
who argued that once a saf�h had been declared as such by the court, his 
actions were void; this voiding was not retroactive. By contrast, �Imam 
Mu	ammad �Ibn al-�asan (both these imams were disciples of  �Ab� 
�an�fa, the founder of  the Hana� te school of  interpretation of  the 
� qh),197 argued that from the moment signs appeared that the individual 
was a saf�h, rather than the moment when the court declared him so to 
be, his actions were completely void.198 Like �Ab� Y�sif, the Majalla also 
relied on the court decision, which it called a ‘disquali� cation’. Once 
the saf�h had been disquali� ed, “his possessions are tantamount to those 
of  a discerning minor”199 (see below), and “his possessions do not exist, 
but his possessions from before his disquali� cation are as the possession 
of  any person.”200 Lastly, “if  a saf�h who was disquali� ed sold any of  
his assets, the sale shall not go ahead. But if  the judge thinks that any 
bene� t may be derived from such sale, he may validate it.”201

196 Wuj�b, pp. 90–91.
197 The �anaf� school of  law is widespread among Muslims in Egypt, Turkey, Iraq, 

Syria, Lebanon and Jordan. This doctrine was developed by two students of  Abu �an�fa, 
the founder of  this school. The two students are �Abu Y�sif  and Mu	ammad bin al-
�asan. The former was the khal�fa Councilor and head of  judges. He was responsible 
for new legal regulations and according to his advice, courts were established in every 
city. The latter student was the head of  a Madrasa in Baghdad. He was taught Islamic 
law and religion for three years in Madina by Malik bin �Anas, and was therefore 
closely af� liated with the tradition, unlike �Abu �an�fa. The two students are no less 
important than their teacher, and in cases of  disagreements between them and their 
teacher their views took precedence. When there is disagreement between the two, the 
court will rule according to justice and equity.

198 Wuj�b, pp. 90–91.
199 The Majalla, article 990.
200 Ibid., article 991.
201 Ibid., article 993.
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The New Code created a new legal composition that blends and adds 
to all these approaches, and may be considered more � exible than its 
predecessors. The Code established the declaration by the court of  the 
defective legal capacity of  the saf�h (qar�r al-�ajar) as the de� ning point 
in terms of  his legal actions. If  ta�arruf, i.e., legal disposition, took place 
after this declaration, the fate of  the transactions would be the same 
as that of  the actions of  a discerning minor (�ab� mumayyaz), i.e. they 
would be valid if  they were fully in his favor, and invalid if  they were 
fully to his disfavor.202 If  the ta�arruf  took place prior to the qarar al-

�ajar, it would not be voided or open to voiding unless it was the result 
of  exploitation (�istighl�l ) or of  a plot. This ensured a greater measure 
of  � exibility, since transactions were not automatically nulli� ed, and 
attention was also given to the other party and his mental foundation 
during the period prior to the declaration. The entire mechanism was 
supervised by the court in accordance with the parameters outlined 
above, and the saf�h himself  received due protection. Thus Sanh�r� 
developed a completely new model of  legal engineering that blends 
elements from the Shar���a, the practical approach of  the Egyptian courts 
prior to the Code, and the legal doctrines imported by the Code from 
Continental law.

2.7.7 Unlawful enrichment —the doctrine of  unlawful enrichment (�ithr�� 
bil� sabab mashr���) is a characteristic manifestation of  the sociological 
approach of  the New Code, which emphasizes the element of  equity, 
as opposed to the individualistic orientation of  the old Egyptian civil 
codes and of  the French Code Civil, in which this doctrine was not 
found. The Arab legal term ��ithr�� may be translated as ‘enrichment’, 
as in the English term and in German (ungerechtfertigte Bereicherung).

The New Code established that “every person, even someone who 
is legally incapacitated, who secures unlawful enrichment without legal 
cause at the expense of  another, is obliged to compensate his fellow for 
the loss so caused, within the limits of  pro� t. This liability shall exist 
even if  the pro� t later disappears”.203 The Egyptian jurists determined 
that this principle comprised three components: enrichment without 
legal justi� cation; the creation of  a loss (�iftiq�r) on the part of  the other; 
and proof  of  the causal connection (r�bi!a �ababiyya) between the enrich-

202 The Egyptian Civil Code, articles 111, 115.
203 Ibid., article 179.
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ment and the loss. Unlawful enrichment might be in money, in kind 
or in a service; for example, a person who builds on his own land but 
employs the tools of  his fellow. A loss must subsequently be caused to 
the other party; for example, if  a person builds using another person’s 
materials, and the latter person therefore suffers from a shortage of  
these materials.

Enrichment does not always cause a loss to another person. For 
example, if  a company builds a shopping mall in a commercial area, 
land prices in the vicinity will soar. The landowners secured enrich-
ment, but no loss was caused to the company, and hence this is not an 
instance of  unlawful enrichment.

Lastly, there must be a causal connection between the enrichment 
on the one hand and the loss on the other. If  a person builds on his 
own land using materials belonging to another, the causal connection 
is created by the person securing the enrichment. If  a person builds 
using his materials on land belonging to another person (an instance 
of  �ilti��q—see chapter three), a causal connection is again created, this 
time by the person who suffers the loss. A similar relationship is also 
created if  a person builds with materials that no not belong to him on 
land that is not his, and the owner of  the said land secures enrichment 
at the expense of  the owner of  the materials. Here, it is a third party 
who creates the causal connection. In any case, it is suf� cient to prove 
that the enrichment would not have been caused without the loss.204

3. The Legal Legitimacy for Change:

The Gates of Justice

Having examined the manner in which the New Code transformed the 
perception of  ‘contractual justice’, which it encircled in a tight belt of  
rules of  equity, thereby emphasizing its altruistic world view, we may 
now ask what sources of  legitimacy the Code found for the changes 
it made in the approach of  Egyptian law, and how it established this 
policy within Egyptian society, with its hitherto individualistic legal 
and economic agenda. We cannot � nd a clear or direct answer to this 
question in the explanatory notes or in the interpretation of  the Code, 

204 Al-Was��, volume 1, pp. 1247–1338; N. Saleh, Unlawful Gain and Legitimate Pro� t in Islamic 
Law: Riba, Gharar and Islamic Banking (Cambridge: Cambridge University Press 1986).
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though a purposeful review of  the totality of  comments therein may 
produce an answer. I would argue that, to this purpose, Sanh�r� built 
a system comprising three � exible components that enjoy normative 
importance: ‘Morality and public order’ as an extra-legal norm; ‘justice’ 
as a legal norm; and the court as the function charged with de� ning 
and operating this system. The dynamics created between these three 
are as follows: Morality and public order introduce justice into positive 
civil law, while the court, as the social and legal organ of  supervision, 
must preserve this movement and amend and adjust it as required.

Here, too, the Code sought succor from French law, using the tools 
it borrowed and the philosophy that lay behind them to advance its 
purpose in the local Egyptian context. This was not a case of  copying, 
but rather an instrumental and even creative process of  borrowing. The 
two tools used to this end, which are also important for understanding 
the overall perception of  the Code, were public order (al-ni��m al-��m, 
or l’ordre public) and morality (al-�ad�b, les bonnes moeurs). Understanding 
these tools in their French context will help us understand their integra-
tion in the Egyptian context as achieved by the New Code. René David 
commented that French law did not see law and order as a goal in their 
own right, but as tools in the service of  a perception of  social life and 
justice. This legal system is careful (or at least claims to be careful) lest 
an excessive adherence to formalities lead to sacri� cing the ends to meet 
the means.205 Accordingly, ‘public order and morality’ (twin expressions 
that are usually found together in French law), as appearing, for example, 
in Article 6 of  the French Code Civil, form a means for introducing 
broad value-based norms into the legal system—norms that some 
consider fundamental social perceptions, and others refer to as natural 
law.206 In other words, the Code Civil drew on bridging terms creating 
connections with abstract moral, philosophical and social value-based 
concepts, and deliberately included these in the Code, thus casting the 
element of  bridging within the mould of  the law. Thus the judge could 
use these tools to invalidate problematic contracts, arguing not that the 
contract was rejected for formalistic legal grounds, but rather because 
this was justi� ed by a general value-based interest—an approach that 
might provide public legitimacy for the invalidation.

205 David, p. 202.
206 Ibid., p. 207.
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Public order’s hallmark is the restriction of  individual liberties for 
the sake of  public needs. No society can ignore the requirements of  
‘public order’; indeed, there are those who argue that the entire pur-
pose of  the state is to maintain this concept. On the question of  the 
means that may legitimately be employed in order to maintain public 
order, however, opinions are divided. An important distinction must be 
made between the English perception of  public order and the French 
ordre public. French scholars and judges agree that this term is relative 
in nature, and that it changes with changing times and circumstances. 
They argue that it would be fruitless and indeed dangerous to attempt 
to de� ne its limits. By contrast, English scholars and judges regularly 
attempt, as far as possible, to de� ne and reduce the cases in which this 
concept may be drawn on. An English judge commented that public 
policy (or public good, in the original) is like a wild horse: once you 
release it and let go of  the reins, you cannot catch it again.207 

True to the Continental approach, the Egyptian New Code also 
introduced a normative article performing this bridging function, estab-
lishing that: “A contract shall be void if  its object contradicts public 
order or morality”.208

This book argues that the New Code thereby transformed public 
order and morality both into a gate through which the movement of  
justice it sought to engender would pass and into the source of  legiti-
macy for this movement. The interpretation of  the Code explained 
that public order and morality are the gate through which social, 
economic and moral factors enter (the prevailing law), in� uencing it 
and its contexts, and leading it to stride forward in tandem with the 
social, economic and moral developments of  each given generation and 
society.209 The explanatory notes to the proposed Code added that this 
is a ‘key entrance’ (manfadh ra���s��) for social and moral streams, “so that 
they may � nd their way to the law” and there disseminate their ideas.210 
Sanh�r� continued (elsewhere): “the legal principles introduced in the 
framework of  ‘public order’ are principles with whose help we intend 
to secure a public, political or social interest relating to the supreme 
priorities of  society (ni��m al-mujtama� al-�a�la), those that precede any 

207 David, p. 202. Richardson v. Mellish (1824) 130 E.R. 294; Nicholas, The French 
Law of  Contract, pp. 129–132.

208 The Egyptian Civil Code, article 135.
209 Al-Was��, volume 1, p. 437.
210 Al-Q�n�n al-Madan�, volume 2, p. 223.
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private interest.”211 The circle is closed when the author of  the Code 
notes that a central example of  this supreme principle worthy of  passing 
through the gate is the moral and altruistic principle of  protecting the 
weak as a healthy interest in which all society shares a stake. It should 
be noted that Sanh�r� drew the element of  social bridging from the 
Code Civil, but chose to introduce into the Egyptian New Code norms 
that are the opposite of  the individual norms of  the Code Civil. In 
other words, he borrowed only the legal and social tool or methodol-
ogy, but not its content.212

Accordingly, it may be understood that to the author of  the Code, 
morality and public order were not synonymous with justice, but were 
the gate and the legitimacy through which justice might enter. Morality 
as presented in the New Code is an extra-legal human balance that 
distinguishes between good and evil, legitimizing the scales of  justice 
that operate within law. The interpretation of  the Code noted that:

This balance is � exible and subject to speci� c place and time according 
to the norms to which humans � nd themselves committed in accordance 
with the code that regulates their social relations. These behavioral norms 
are transmitted from generation to generation in accordance with well-
rooted customs and practices. Religion exerts a strong in� uence on the 
shaping of  morality, and the greater the in� uence of  religion in a society, 
the greater and the more valid the moral criterion.213

Public order con� rmed that this change was a supreme interest of  Egyp-
tian society. Through this logical composition, therefore, the New Code 
could secure several goals: It bound society to itself, so that it would 
not appear arti� cial or divorced; it granted legal and social legitimacy 
to a new world view that inverted contract law; and it granted judicial 
discretion to the court, the guard214 at the gate of  public order and 
morality that decides who may pass and who may not. “This moral 
gate is particularly � exible”, the explanatory notes to the proposed Code 
proclaimed,215 while Al-Was�! explained that this gate for the passage 
of  theories of  justice could be expanded on occasions to permit the 
intensi� ed entry of  justice, or, conversely, could be narrowed.

211 Al-Was��, volume 1, pp. 434–435.
212 Ibid., p. 448.
213 Ibid., p. 436.
214 “The Egyptian Judgment is the best manifestation of  the country’s needs”, The 

Explanatory notes of  the code proposal, Al-Q�n�n al-Madan�, volume 1, p. 18.
215 Ibid., volume 2, p. 223.
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The framework of  public order narrows if  individualistic schools gain 
dominance in society. These schools grant the individual liberty, and the 
state does not interfere in his affairs, does not protect him if  he is weak, 
and does not restrain his wildness, if  he is strong. If, by contrast, social 
schools gain the ascendancy, such as the Socialist school, then the arena 
of  public order is expanded and the state enters into personal affairs, 
protecting the weak from the strong and, indeed, protecting the weak 
from himself, as we have seen in the contracts of  obedience and in the 
theory of  �istighl�l . . . There is no � rm base for de� ning public order, no 
absolute de� nition appropriate for every time and place, since public 
order is a relative factor.216

Accordingly, the interpretation of  the Code took into account a dimen-
sion of  dynamism in the gate of  morality and public order; the width 
of  this opening varied according to the zeitgeist. As we have seen, the 
element of  justice is also dynamic, since, as de� ned in the interpreta-
tion of  the Code, justice is the proper balance between the parties. 
Thus the Code created a dynamic and evolving system of  mutual 
dependence: morality and public order depend on justice, and justice 
depends on them; and all three together depend on the society within 
which they function, which in turn is dependent on them. This entire 
system passes through the New Code and the court—it is dependent 
on them as they are on it.

Thus a system of  relative social engineering is born which is relative 
on the horizontal plane: justice is relative, the gate of  morality and pub-
lic order is relative, positive law is relative to its period, the discretion 
of  the court in implementing the Civil Code and positive law is relative; 
and hence society, which is certainly relative and changing, can change 
in accordance with the sociological goals of  the Code. This is a process 
of  value-based transformation within arenas of  change.

Due to the dynamic arenas described above, it emerges that the 
ideological entrance gate to ‘morality and public order’ must not, as has 
been noted, be either excessively closed or excessively open, since:

Too narrow an opening will prevent social transitions from � nding their 
way to the court, so that the Code and law in general will be disconnected 
from social developments of  the period. At the same time, however, it 
must not be too wide, since this is liable to threaten the Code’s unity, and 
numerous political, social and moral schools are liable to burst into the 
legal system, competing for the Code’s moral interpretation and, thereby, 

216 Al-Was��, volume 1, p. 435.
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for the de� nition of  the term ‘justice’. Thus, the interpretation of  the 
Code is liable to evolve from one that is homogenous and harmonious 
to a long list of  interpretations frequent in different sectors and separated 
from the Egyptian public, mutually divided and contradictory.217

Assuming that the judge is able to exercise the doctrines of  equity that 
are included in the Code in accordance with the test of  the relative 
balance as discussed above, how is he to analyze the correct ‘morality 
and public order’ for our purpose—components that are extra-legal, 
and regarding which there are no clear doctrines to guide the court? 
Here, too, the explanatory notes to the Code attempted to provide 
the judge with certain tools, explaining that there is a constant tension 
between the objective and conservative character of  morality and its 
� uid and changing dimension. In their opinion, the moral norm is 
not a subjective criterion subject to the evaluation of  the individual, 
but rather an objective one as customarily applied by people in that 
society; and customs are, by their nature, conservative and static. At 
the same time, this is also an unstable criterion that varies according 
to the development of  moral thought in a given civilization, and this is 
the dynamic criterion. There are some matters, Sanh�r� noted, which 
were formerly considered contrary to morality and public order, such 
as life insurance or intervention in the personal affairs of  couples, and 
are now “looked at differently.” Conversely, there are matters that are 
presently regarded as contrary to morality and public order, such as 
servitude (�istirq�q) or smuggling, whereas in the past these were not 
perceived as immoral.218 In making his decision, the judge should 
consider the static element of  morality and public order, yet he must 
not forget its dynamic element, constantly examining whether changes 
have occurred. A prominent example to which the author of  the Code 
sought to allude in the latter category was the ‘sel� sh wildness’, legal 
and economic, of  Egyptian society, which he believed could no longer 
pass the test of  morality and public order, thus justifying the transition 
from the capitalist and individualistic orientation to an altruistic one. 
The judge now enters “this � exible arena,”219 and is supposed to deter-
mine the validity or invalidity of  contracts, and, in so doing, to rule on 
normative issues of  morality and society. The entry of  the judge into 

217 Ibid., volume 1, pp. 161, 961.
218 Ibid., p. 436.
219 Ibid., p. 437.
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this arena testi� es, above all, to the broad measure of  trust placed in 
the court by the New Code: it has con� dence that the court will be able 
to translate the basic principles of  the code, including the unde� ned 
model of  morality and public order, into suitable judicial solutions. By 
virtue of  its senior status in society, the court grants legitimacy to the 
process, while, at the same time, the Code accords added legitimacy to 
the court, further expanding its discretion. “Let no person think that a 
judge who rules on a frozen basis and whose hands are shackled to a 
narrow text can adapt legal provisions for applying justice in changing 
circumstances . . . Better than these are the � exible criteria that anticipate 
a future of  development and change.” The explanatory notes added 
that the provisions of  the Code become tools for the judge in develop-
ing the Code on an ongoing basis, using these tools to face changing 
circumstances and conditions.220

Accordingly, the civil judge must perform several interlocking tasks: 
he must be aware of  changing social and legal trends; de� ne, in accor-
dance with the constant changes, the extent of  openness of  the gate 
of  morality and public order, so that only that which he � nds proper 
and necessary shall enter; and, lastly, absorb the principles of  equity 
that enter through the gate of  morality, interpreting, clarifying and 
applying these principles. This is a complex and � uid arena of  morality 
and justice, and is so � exible and shifting “that the judge [is liable to 
become] a legislator himself,” creating ab initio, a phenomenon that is 
liable to raise alarm from the standpoint of  codi� cation legal systems 
such as the French or Egyptian systems. Indeed, René David notes that 
the French courts were aware that excessive use of  the principles of  
public order and morality might endanger the security of  law, leading to 
frequent changes and turbulence, and hence employed these principles 
“in moderation.”221 In other words, I would suggest that the question is 
one of  rhythm and adaptation between the static element mentioned 
above and the dynamic element. A judge who relies excessively on the 
static element will create judicial conservatism; conversely, excessive 
reliance on the dynamic element will cause overly frequent upheavals 
in the legal system. The Code and its interpretation was con� ned to 
offering a warning and guidance to the judge and, in my opinion, they 

220 The Explanatory notes of  the code proposal, Al-Q�n�n al-Madan�, volume 1, 
p. 23; Al-Was��, volume 1, p. 104.

221 David, p. 203.
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did not claim to solve this dilemma for him. Accordingly, the explana-
tory notes to the proposed Code also stated that the � exible sources 
of  morality and justice would themselves also constitute sources for 
guiding the judge in interpreting any given case. “The judge has almost 
become a legislator . . . but he is restricted to the morality of  his age, 
to the fundamental arrangement of  his nation, and to its economic 
interests.”222 Thus it may be seen that the New Code imposed a heavy 
burden on the shoulders of  the civil judge.

Another source of  tension may emerge here, however: a gulf  may 
be seen between the judge’s personal world view and what he or others 
perceive as the social consensus of  the period. To this end, the explana-
tory notes to the proposed Code stated that the judge should be careful 
not to present his personal positions regarding social justice within the 
framework of  the general principle of  public order and morality. The 
judge should adopt a general school acceptable to society as a whole, 
rather than a narrow and personal position.223 The authors of  the Code 
were aware that judges, sometimes even unconsciously, were liable to 
be bound by their personal beliefs and af� liations in their perception of  
personal and social justice and morality. Such a situation is problematic 
in any judicial system, but particularly in one that operates according 
to a Code which claims for itself  a leading social role, and in which the 
judge is granted the function of  a legal and social commander.224

222 Al-Was��, volume 1, p. 437.
223 Al-Q�n�n al-Madan�, volume 2, p. 223; Al-Was��, volume 1, p. 436.
224 As the judge constitutes the engine that operate the Code, and link between the 

Code and society, Sanh�r� wrote in 1923 that “the judge must study not only the law to 
maintain the capacities that he needs for his job, but he must also study sociology, eco-
nomics and � nance in a scienti� c manner” See Diary, 29 September 1923, p. 108.
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CHAPTER FIVE

THE DOMINION OF PROGRESS

We are a nation in dire need of  energy and innovation. Our past is like 
a shabby, worn-out garment that we must shed in order to enter the new 
world in new garb.

While we advanced by slow steps, the world rushed forward, leav-
ing us behind among the runners, at the back when we were once at 
the front. Do we aspire to live in the culture of  the twentieth century 
according to the logic of  the Middle Ages? Our culture is ancient, our 
systems are ancient, our social life is ancient, our economic patterns are 
ancient and our language is ancient. How, then, can we manage in the 
modern era?

Sanh�r�, The New and the Old, 19491

1. The Definition and Scope of Progress

1.1 Time is Movement

This chapter argues that alongside the establishment of  its � rst two 
pillars, namely the pillar of  social integrality and solidarity among 
individuals and classes, and the pillar of  protecting and defending the 
weak within the framework of  rules of  morality and justice, the New 
Code also sought to establish the third pillar, one that is at � rst glance 
no less pretentious than the � rst two: to remove obstacles that had 
hindered economic and social life in Egypt for generations, and, by 
so doing, to enable strong, dynamic and entrepreneurial forces in the 
country to move forward to a new Egyptian future. The Code hoped 
that this would advance Egyptian society as a whole toward the goals 
of  modernization, progress and economic development.

It may now be understood why the � rst two pillars preceded the third 
pillar, or had to appear together with it, since the sudden transformation 
of  economic and social frameworks set in a conservative social system 

1� �Abd al-Razz�q al-Sanh�r� (as minister of  Education), “Al-Jad�d wa al-Qad�m”, 
al-Hil�l (1949), special Edition, pp. 6–8.
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that operated in accordance with centuries-old customs might threaten 
the very fabric of  that society. Although the Code believed that these 
frameworks were negative, their dismantling might cause foment among 
certain circles, such as the religious establishments, which had not only 
become accustomed to these frameworks, but had even come to de� ne 
themselves through them.

Accordingly, the � rst two pillars were important for the authors 
of  the Code, and Sanh�r� in particular, in two respects: not only in 
order to protect the status quo in the polarized Egyptian society of  the 
1930s and 1940s and to support the fabric of  society, but also in order 
to enable the new social formula proposed by the Civil Code, which 
argued that if  the Code protected and defended the weak, while at 
the same time encouraging and stimulating the strong, then it might 
be possible to maintain and even enhance relations between the dif-
ferent components of  society—the strong and the weak, the rural and 
the urban, and the past and the future. The Code aimed to move all 
of  these social components one step forward, but by binding them all 
together, social solidarity would not be dismantled, and communal 
coherence would be maintained and protected. All elements of  society 
would stride forward, but the gap between them would be maintained 
and even narrowed.

These three pillars should therefore be examined on two distinct 
levels, as detailed in the next chapter: on the everyday level, in the 
increasingly polarized Egyptian community; and on the future level, in 
the vision of  a new Egyptian community based on a new formula. This 
analysis does not claim the existence of  a substantive community, in 
the sense of  a de� ned group of  people that may be clearly and sharply 
delineated; rather, as Benedict Anderson argued, a ‘community’ is an 
imaginary group of  individuals who imagine a partnership in history, 
language and geography, and whose borders are therefore blurred and 
dynamic.2

One might argue, therefore, that the goal of  the third pillar, on which 
the New Code was based, is to elaborate and professionalize the tools 
of  private law, and particularly economic law, available to individuals 
in society, and thereby to increase the level of  sophistication of  society 

2 B. Anderson, Imagined Communities: Re� ections on the Origin and Spread of  Nationalism 
(London: Verso, 1991).
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as a whole. A further goal is to institutionalize civil legal actions, facili-
tate their execution, and simplify and encourage economic mobility 
without impairing economic stability and con� dence. To return to the 
quote from Sanh�r� at the head of  this chapter, the goal is to create 
the revival (nah a) of  Egyptian society and law.3 

If  it would prove possible to overcome the obstacles that hampered 
the Egyptian economy—such remnants of  the past as the question 
of  the Waqf, the complex laws of  preemption (shuf��a), the confused 
arrangements for the removal of  an estate, the absence of  orderly 
rules for bankruptcy in a society facing a protracted economic crisis, 
the absence of  copyright and intellectual property rights, the lack of  
economic mobility and the absence of  mechanisms for the assignment 
of  a debt; or the presence of  legal tools that did more damage than 
good, such as bay� al-waf��—this would, in accordance with the logic 
of  the Civil Code as we have examined it, yield bene� ts not only for 
individual cases, but also for society at large. Commerciability would 
be enhanced, the economy would be vitalized, and economic, legal and 
social stability would be improved.

This hope was presented against the backdrop of  the grave eco-
nomic crisis that prevailed during the � rst half  the twentieth century. 
Liberal intellectuals in Egypt, and not only they, sensed that Egyptian 
society suffered from social and economic stagnation, in contrast to 
the dynamic progress in the West; they sensed that the social tools of  
the Egyptian ‘community’ were unable to respond to the internal and 
external shocks that came with the passage of  time—a sense that was 
discussed in detail in the � rst chapter of  this book.4

The removal of  such obstacles could be achieved only through the 
introduction of  new legal and economic tools capable of  courageously 
tackling the existing economic, social and legal impasse. However, 
the New Code typically sought to introduce changes while avoiding a 
full-scale revolution in the social order. The Code addressed areas it 
considered problematic, but did not seek to eliminate them completely, 
fearing that this might lead to excessive reactions, as we shall see below 
in this and the next chapter. “The New Code does not preach revolution 

3 Al-Was��, volume 1, p. 7.
4 On the Egyptian lawyers distresses, concerning their social and economic dilemmas 

see F. Ziadeh, Lawyers, the Rule of  Law and Liberalism in Modern Egypt (Stanford: Hoover 
Institution, 1968): “Lawyers as a Liberal Force”, pp. 77–98. 
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and does not create a coup d’état”, Sanh�r� emphasized in April 1952 
(ironically, his comments were made just three months before the revo-
lution of  the Free Of� cers).5 

In the context of  his discussion on progress and the need to adjust 
to changing circumstances, Sanh�r� also examined the old Egyptian 
Civil Code, based on the French Code Civil. He emphasized that while 
the former code was appropriate for its age, it was not suited to the 
mid-twentieth century.

There can be no doubt that the Egyptian generation that received this 
code in the late nineteenth century was happy and pleased with its new 
code, since this represented a substantial step forward relative to the 
previous situation, whereby law was in chaos, laws were ill-de� ned and 
unknown, and the allocation of  justice was deplorable. Chaos was replaced 
by order and the nation was relieved, sensing that it had entered a new 
era of  reform. No one would claim that the nation thereby instanta-
neously secured perfection in legislation and in judging. It is enough if  
we consider the legislation of  that age as the harbinger of  a new era of  
true progress6 . . . And now, after � fty years’ experience with the current 
(legal) regime, its various defects have been exposed . . . We must not 
accept what our fathers accepted, since time is movement, and to stay 
in the past is to stagnate.7

Sanh�r� continued to present his perception of  progress:

This is the language of  progress, which must be heard modestly and with 
anxiety, [since] progress has a frightening power. It has a dominion before 
which one must bow one’s head, and it has a beauty that quickens the 
heartbeat. As it races against the old, progress surges ahead, passes the 
old, waits for it and changes it.8

If  progress is so frightening, what criteria will guide its introduction in 
the New Code? Will a simple replication of  Western codes be appropri-
ate? And how is the term ‘progress’ to be de� ned in the unique context 
of  the Egyptian social environment?

1.2 Takhayyur: The Functional Test of  Progress 

As perceived by �Abd al-Razz�q al-Sanh�r�, and hence by the New 
Code, ‘progress’ did not, as might have been believed, imply the blind 

5 Al-Was��, volume 1, p. 6.
6 Wuj�b, p. 20.
7 Ibid., p. 21.
8 Al-Jad�d wa al-Qad�m, p. 7. 
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and automatic copying of  Europe and Western modernization; in any 
case, the former civil code, annulled after the introduction of  the New 
Code, was itself  based on the Napoleonic Code. This approach argued 
that for all its attractions, there was no cause to be dazzled by the glory 
of  Western law, and no need to copy it or to feel dwarfed by its pres-
ence. In 1926 Turkey abolished its civil code, the Majalla, which was 
based on Islamic legal codi� cation from the �ana� te school, replacing 
it with the Swiss civil code. The initiators of  the Egyptian code sought 
to avoid such a situation, and hence rejected the Turkish model.

This Egyptian approach argued that Europe, with its legal systems 
and level of  progress, had certainly de� ned parameters that demanded 
a response. However, the function of  ‘Eastern’ society (see our discus-
sions of  this concept at the beginning of  this book) was to address these 
parameters, providing a response by means of  the tools it considered 
appropriate.9 “French law has been a gracious guest, but the time has 
come for the guest to return home,” clari� ed Sanh�r�, emphasizing his 
ambivalence toward the glory of  Western law as an Eastern and as a 
scholar educated in France. “Our law has hitherto been occupied by 
foreigners—French foreigners.”10 

The New Code thus perceived progress as the proper functionality 
for Egyptian life: the legislator was to place the functional arrow on 
the Egyptian target, and to draw around it the circles of  sources based 
on Egyptian choices and interests. Such progress is a function of  the 
needs of  Egyptian society, and is implemented by the members of  the 
Egyptian nation, and not by a foreigner or an occupier.

If  we attempt to de� ne this functionality, it appears as the ‘new’ 
(  jad�d ) manifested through the motif  of  tan�fus—the motif  of  move-
ment, dynamism and competitiveness in the stagnant waters of  Egyptian 
society. “Life is based on competitiveness (tan�fus), and this is what is 
meant by the Qur��n when we read: ‘Had God not pushed men against 
one another, the earth would have been destroyed,’ ” Sanh�r� wrote, 
once again, ostensibly, � nding an Islamic source for an essentially 
Western idea.11 

 9 On the Easternist attitude in the Egyptian nationalism and on the middle approach 
of  Sanh�r� between Islamic identity and Easternist identity within Egyptian national-
ism see: I. Gershoni, J. Jankowski, Rede� ning the Egyptian Nation 1930 –1945 (Cambridge: 
Cambridge University Press, 1995) (“Now is the turn of  the East: Egyptian Easternism 
in the 1930s”), pp. 35–53. 

10 Al-Was��, volume 1, pp. 7–8.
11 Al-Jad�d wa al-Qad�m, p. 7.
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Accordingly, the appropriate term here is not Westernization, nor 
modernization, nor secularization—nor even ‘Egyptization’.12 What we 
see is a functionality that crosses frameworks and sources, seeking to 
secure ef� ciency and dynamism, embodying elements of  all the above-
mentioned terms—Westernization, modernization, competitiveness, 
tradability, secularization and Egyptization—but not synonymous with 
any one thereof.

Within the Egyptian conceptual world, and particularly in the context 
of  the New Code, Sanh�r� referred to takhayyur, i.e., the selection of  
elements that are positive and appropriate, in terms of  a security valve 
to counter the alarmingly endless nature of  progress. While Sanh�r� 
uses this word in a positive sense, its customary meaning had a negative 
cultural tone, referring to the blending of  distinct items without engaging 
in the full functional test as discussed in detail in Chapter Two.

This functionality is indeed � exible in character; it may be secured 
through the use of  Western tools, as is often the case in the Code, but 
local tools may certainly also be employed, drawn from Islamic, Arabic 
or Egyptian civilization (for example, from the Islamic Shar���a), and there 
is no reason why the latter should necessarily give way to the former. 
Progress may also stem from the past, as we shall see below in several 
examples, provided, of  course, that it meets the new parameters, just 
as past norms may also be a source of  atrophy and decline. The past is 
not only stagnation—it may also be progress and represent the future, 
if  it meets the parameters de� ned by the authors of  the Code.

According to this test, then, there is no need to fear progress, which 
is based, above all, on the needs of  Egyptian society, and no other 
society. Progress will serve society through the New Code—society will 
not serve progress.

This is a substantive test devoid of  religious, national or cultural 
sentiments. Only those elements that are appropriate for the needs of  
Egyptian society and the removal of  the obstacles impeding its economy 
and society will be adopted by the Code.

In other words, the New Code perceived the term ‘progress’ as a 
relative concept—not a detached island of  European norms divorced 
from the local environment, but an ideal that is relative to Egyptian 
society and connected to its status quo. The Code shapes and con� nes 
progress in accordance with its own parameters, and progress in turn 

12 Approaching the New Code as Egyptization see Hill, p. 74.
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shapes and con� nes the Code according to its parameters. “Our needs 
for the old exist, as do our needs for the new,” Sanh�r� wrote. “The old 
and the new are both part of  life. They may seem contradictory, but they 
actually complement one another.”13 In this context, Majid Khadduri 
rightly noted that “A sudden break with the past may not always be the 
sure way for a nation to leap into a modern phase of  progress.”14

An additional element in understanding the essence of  ‘progress’ 
in the spirit of  the New Code is dialogue as a channel for consent. In 
other words, progress is not only a goal, but also a way and a means.

The Code does not seek to impose revolutions or dictates, since if  any 
of  the various sections of  society were to place obstacles in the path of  
reform, it would be unsuccessful or would later be revoked, thus losing the 
opportunity to secure the expected bene� ts for Egyptian society. Accord-
ingly, a mechanism was required for dialogues in parliament, in the 
press and in the legal community. These dialogues produced agreements 
which in turn produced legislation. Thus the Code and its authors took 
into account the interconnecting and diverse interests as these were man-
ifested with regard to each particular legal principle, attempting to forge 
as wide a consensus as possible—an approach that inevitably required 
concessions from all sides. A particular legal norm that the authors of  
the Code felt to be innovative and effective was not always accepted 
as they presented it, due to opposition in parliament; one example of  
this was the question of  the assignment of  a debt, as we shall see below. 
However, the Code preferred to include only part of  a desired norm than 
to include it in full at the price of  coercion or impaired legitimacy.

1.3 Progress and the Shar���a

In his capacity as the architect of  the New Code, Sanh�r� adopted 
a negative attitude toward the religious Shar�i institutions, which he 
believed were responsible in part for the degeneration of  the Egyptian 
social system. For example, he would have preferred to abolish the 
Shar���a courts,15 and was critical of  the institution of  the religious trust 
(waqf  ), and of  the fact that matters of  personal status were not include 
in civil codi� cation, as is usual in civil codes around the world.

13 Al-Jad�d wa al-Qad�m, p. 7.
14 Khadduri, p. 234.
15 N. Brown, “Shari�a and State in the Modern Middle East”, International Journal 

of  Middle East Studies 29 (1997), p. 371.
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We see our Code as a single entity; there is no meaning to the division of  
civil law into two parts, one for interpersonal matters (mu��mal�t) and one 
for personal status. The modern code must include all matters addressed 
by such a code, since, in the current situation, half  of  our (civil) law has 
not undergone a process of  codi� cation . . . We do not imply that our laws 
of  personal status should be drawn from Western legislation—in our case, 
we must draw these from the Islamic Shar���a . . . In including the laws of  
personal status in the civil code, we do not wish to impair the authority 
of  the Islamic Shar���a but, on the contrary, to expand this law to the civil 
portion of  the Code . . . The inclusion of  the laws of  personal status in 
the civil code does not mean the merging of  the Shar���a courts (al-ma��kim 
al-shar�iyya), the mill� councils (the courts of  the non-Muslim communities) 
and the �isbiyya councils (tribunals established to protect persons whose 
legal capacity was limited for various reasons) with the civil courts. Not at 
all . . . Although any Egyptian interested in the reform of  his legal system 
would wish to see such a situation . . . And if  we required one court, we 
surely require one law.16

However, as we have already seen in previous chapters, during the 
preparation of  the New Code, Sanh�r� repeatedly emphasized the 
role of  the Shar���a as an important source for civil codi� cation. “I can 
assure you that there is not one provision from the Islamic Shar���a that 
could have been included in the (New Civil) Code and has not been,” 
he explained to the legislators of  the Upper House.17 

Sanh�r�’s position may seem paradoxical. He detests the social insti-
tutions of  the Shar���a but admires its law (  � qh). He writes: “There is 
no person in the entire world who loves the Islamic Shar���a more than 
I. I was among the � rst who urged interest in the Shar���a and its study 
in the context of  comparative law.”18 Elsewhere, he claims: “It [the 
Shar���a] may constitute a pillar of  (global) comparative law. We know of  
no other legal system based on such solid foundations of  precise legal 
logic, similar to the Roman legal logic, than the Islamic Shar���a.”19 

This is paradoxical since in Islam, which is a holistic religion, all 
these blend together—both the � qh, i.e., Islamic jurisprudence, which 
forms part of  the Shar���a, and the institutions mentioned here. Can one 
separate the mechanism of  the Shar���a from its content? 

In recent years, historical research has developed still further the 

16 Wuj�b, pp. 59–61.
17 Al-Q�n�n al-Madan�, volume 1, p. 159.
18 Ibid., pp. 85–86.
19 Wuj�b, p. 113.
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broad de� nition of  the Shar���a. Timothy Mitchell, for example, takes 
the following approach to the question:

Al-Azhar, the name of  a particular mosque but also the general name for 
a group of  mosques and lodgings gathered in the older part of  Cairo, 
was not a school of  law, but the oldest and most important centre in the 
Islamic world of  law as a profession. As with other crafts and professions, 
one of  the continuous and pervasive activities of  those involved, was the 
learning and teaching of  its skills. Learning was a part of  the practice 
of  law, and it was from this practice, rather than from any set of  codes 
or structures, that it took its sequence and its form.20

The dilemma could also be phrased in the following terms. Is it pos-
sible to oppose strongly the institutions and practices of  the Shar���a 
and to consider these the symptom of  social degeneration and decline, 
while at the same time laud the legal essence of  the Shar���a, i.e., the 
� qh, characterizing it as progress and renaissance? Mitchell, Messick21 
and others have argued that the mechanism of  legal instruction in the 
Shar���a cannot be divorced from its content, and that the Shar���a can-
not be considered merely a legal system, but rather, and much more 
broadly, a system of  institutions and practices. Nathan Brown added 
that the practice of  the craft of  law is connected not only to its unique 
educational institutions, but also to the way in which trials are managed 
in the Shar���a courts.22

If, however, we examine this paradox in accordance with the func-
tional test of  progress—takhayyur—of  encouraging competitiveness 
and removing obstacles in Egyptian civil law, it could be argued that 
Sanh�r�’s position is actually quite consistent: Sanh�r� did not adopt 
the Shar���a automatically and sweepingly in every situation and without 
distinction, but only in very distinct cases in which a particular norm in 
the Shar���a was suited to his purpose—again, according to the imagery of  
� xing an arrow to the target board and then drawing in the circles.

Thus it is that the � nal draft of  Article 1 in the New Code, i.e., the 
interpretative sources to be used by the judge in the case of  a lacuna, 
placed the Shar���a as the third source, after the Code itself  and custom 

20 T. Mitchell, Colonising Egypt (Cambridge: Cambridge University Press, 1988), pp. 
82–83.

21 B. Messick, The Calligraphic State: Textual Domination and History in a Muslim Society 
(Berkeley: University of  California Press, 1993), p. 3.

22 N. Brown, “Shari�a and State in the Modern Middle East”, pp. 359–376.
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law. The � nal draft noted that the principles of  the Shar���a that would 
apply were ‘those most suited to the provisions of  this law’. The mem-
bers of  parliament chose to delete this condition, since, on the basis 
of  the explanation they had received from Sanh�r�, “this was obvious 
within the framework of  the principle of  suitability”.23

The same approach may be seen with regard to Sanh�r�’s attitude 
to such Islamic institutions as the �ikr, on the one hand, and the shuf��a, 
on the other. Whatever is suitable will be kept, but whatever is unsuit-
able will be slated for deletion. The Code and its authors did not 
de� ne the principles of  the Shar���a, but con� ned themselves to drawing 
whatever was relevant in terms of  their goals. According to this logic, 
degenerate institutions had no place in the emerging Egyptian society, 
and their religious dimension was of  no relevance in this respect. The 
same applied to the element of  the Shar���a in the Code—these founda-
tions were not included because they were part of  the sacred Shar���a, 
but rather elements from the Shar���a were introduced if  they met the 
authors’ social or legal goal, and often while undergoing a mundane, 
substantive or cultural transformation. Moreover, in Chapter Two we 
saw how Sanh�r� attributed cultural and social meaning to Islamic 
institutions, such as the Caliphate, or the possible use of  the Islamic 
tool of  �ijm�� (consensus) as a means for securing social accord and 
even democracy.

2. The WAQF : A Symbol of Egyptian Stagnation

2.1 The Damage Caused by the Waqf

The term waqf literally refers to the freezing of  an asset and the 
prohibition of  the execution of  ordinary transactions relating to this 
asset, and is equivalent to the terms ‘trust’ and ‘entail’ in England and 
Fideikommiss in Central and Eastern Europe.24 This is a form of  trust 

23 Al-Q�n�n al-Madan�, volume 1, pp. 192, 190.
24 About the waqf, see: �Abd al-�am�d al-Shaw�z�, �Us�ma �Uthm�n, Mun�za���t 

al-�Awq�f  wa al-� ikr (Alexandria: 1997); �A	mad �Am�n �as�n, Fat	� �Abd al-H�d�, 
Maws��at al-�Awq�f, Tashr����t al-�Awq�f, 1895–1997 (Alexandria: Munsh�h al-Ma��rif, 
1999); H. Cattan, “The Law of  Waqf ”, in M. Khadduri, H. Liebesny eds. Law in the 
Middle East (Washington D.C.: Middle East Institute, 1955), p. 203; G. Baer, A History 
of  Landownership in Modern Egypt, 1800 –1950 (Oxford: Oxford University Press, 1962), 
pp. 147–185.
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that is unique to the Islamic nations: Just as Islam does not separate 
religion and state, so the waqf embodies both secular and religious 
elements. According to the original purpose, the registration of  �awq�f 
(the plural of  waqf  ) is supposed to be devoted to a religious, cultural 
or charitable purpose that is tantamount to a ‘good deed’ (qurba). A 
person who founds a waqf  or who converts his assets into a waqf must 
decide who will receive the income, and specify this explicitly in the 
conditions of  the waq� yya (the certi� cate of  trust). A further condition 
is that the chain of  bene� ciaries must never end. In order to meet this 
condition, the certi� cate must name an institution or purpose that is 
considered eternal. Such a purpose might be a mosque, alms for the 
poor, a cemetery, a soup kitchen, a madrasa for religious studies, and 
so on. In general, however, the certi� cate states that the income will 
not be transferred to this purpose immediately, but rather ultimately. 
The � rst bene� ciaries are traditionally relatives. This type of  waqf  is 
referred to in Egypt as waqf  �ahl� (family waqf  ), as distinct from a waqf  

khayr�, which is a charitable trust in which the income is transferred 
immediately to a religious, cultural or charitable institution. 

The main motives for founding a waqf  �ahl� were to enhance the 
status, in� uence and social standing of  the family, for example by cre-
ating a waqf  whose income was devoted to the family’s guest house; 
preventing the loss of  a property to the family; protecting a property 
from con� scation or seizure by various rulers or princes; circumventing 
the Islamic inheritance laws, and particularly preventing the daughters 
from inheriting, which they are entitled to do under Qur��nic law; and 
avoiding a situation where the descendents fell into debt. Many founders 
of  ’awq�f explicitly stipulated that a bene� ciary who borrowed money 
or owed more than a certain percentage of  the capital thereby lost his 
eligibility to receive income from the waqf.

In light of  these diverse goals, �awq�f  became increasingly numerous 
in Egypt, and came to account for the alarmingly high � gure of  11.5 
percent of  all privately-owned land. According to various estimates, the 
total area of  waqf  lands in 1900 was 300,000 fad�n (one fad�n is slightly 
over an acre). By 1914, this � gure had risen to 350,000, by the end of  
World War I to 400,000, by 1927 to 611,203, and by 1942—the peak 
of  this phenomenon—to 677,555 fad�n, constituting, as noted, 11.5 
percent of  all private land.25 Attorney Mu	ammad �Al� �Al�ba, a leading 

25 G. Bear, A History of  Landownership, pp. 147–185, 151.
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advocate of  the abolition of  the �awq�f who himself  served for a while 
as Minister of  �awq�f, explained in his memoirs the damage caused by 
the waqf in general, and by the family �awq�f in particular—an institu-
tion which he believed had no religious dimension. He argued that the 
continued creation of  �awq�f restricted land reserves, removing the land 
from the commercial market, limiting the possibility of  their use as 
securities in commercial transactions, and hence impairing the wealth 
of  the nation. �Al�ba also estimated that 11 percent of  agricultural land 
was waqf  land, and noted that this � gure was rising rapidly.26 

By its nature, a family waqf  continues from one generation to the next. 
Since the number of  bene� ciaries in each generation is greater than in 
the preceding one, the income received by each bene� ciary declines to 
the point where the sums involved become absurd. In his book Basic 

Principles of  Egyptian Policy, �Al�ba gave an example from 1927 of  a 
waqf  in Alexandria that comprised 438 bene� ciaries, each of  whom 
received 60 piasters, although the property itself  yielded a high annual 
income of  7,500 Egyptian pounds.27 Moreover, the portion of  the waqf  

manager, the n��ir (known as the mutawall� in the Levant), who was not 
usually a descendant of  the founder of  the trust, remained constant, 
regardless of  the number of  bene� ciaries.28 

An additional problem was that the bene� ciaries desisted from gainful 
employment, relying exclusively on their paltry income from the waqf. 
From their standpoint, the waqf  came to represent a mental state on 
which they were totally dependent, even when this drove them to abject 
poverty. They fell victim to black-market moneylenders, to whom they 
were eventually obliged to assign their portion in the waqf. In an effort 
to reduce the scope of  this problem, Law No. 60 of  1942 restricted 
such assignments.29

Moreover, the purpose to which the founder of  the waqf  dedicated 
the trust prevented his descendents from using the waqf  �ahl� as they saw 
� t as circumstances changed, or from amending its purpose in order 
to render it more pro� table. It was common knowledge in Cairo that 
waqf  buildings were usually dilapidated and poorly maintained, and 

26 Mu	ammad �Al� �Al�ba, “F� al-Waqf ”, Al-Mu��m�, Volume 7(4)(1927), pp. 
309–320; “Le probléme du wakf ”, L’Egypte Contemporaine (1927), pp. 501–524.

27 Mu	ammad �Al� �Al�ba, Mab�d�� f� al-Siy�sa al-Mi�riyya (Cairo: D�r al-Kutub al-
Mi
riyya, 1942), p. 301.

28 Ziadeh, 1968, p. 132.
29 Ibid., p. 132.
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thus yielded a lower income for the bene� ciaries than buildings that 
had previously been ‘free’.30

This state of  neglect was also due to the fact that the management 
of  waqf  lands was the responsibility of  the manager, or n��ir, who 
received a � xed fee at the level of  10 percent of  the income prior to 
distribution to the bene� ciaries. Since the manager could be dismissed, 
and his son would not always inherit the position, the manager had 
no interest in the development of  the asset, which would require the 
investment of  part of  the income in the property, but sought to maxi-
mize the income allotted to the bene� ciaries. Moreover, the provisions 
in the waq� yya were often vague and imprecise, leaving the n��ir free 
to interpret them in accordance with his personal interests.

It could be argued that, in many senses, the waqf  came to be a 
symbol for the state of  Egypt as a whole—a self-created trap whereby 
people were unable to disconnect themselves from institutions that had 
become burdensome to themselves and to the national economy and to 
overcome obstacles that included a religious motif. Egyptians wanted 
reform, but found this dif� cult to consolidate and implement due to 
diverse interests that mitigated against change. The past became a force 
foiling and delaying the future.

Despite Sanh�r�’s initial intention to include the laws of  personal 
status in the New Code, thus unifying the entire range of  civil law in 
the Code,31 this idea was dropped, presumably due to opposition from 
conservative religious circles. Accordingly, the idea of  abolishing or 
amending the waqf  was also abandoned, since this was perceived as part 
of  the sancti� ed aspects of  personal status and subject to the authority 
of  the Shar���a courts. It is indeed the case that the demand to reform 
the trusts aroused more passionate debate than any other aspect of  the 
proposed legal reform.32

It is not dif� cult to understand why this was the case. Since the 
bene� ciaries of  a waqf  khayr� (a charitable trust) were usually mosques, 
religious schools and similar institutions, the waqf  was associated with 
religion, and any criticism of  this institution was perceived in conser-
vative circles as a deliberate attack on religion. Secondly, many people 
made a living from the waqf, particularly the managers and the Shar���a 

30 F� al-Waqf, pp. 313–318.
31 Wuj�b, pp. 59–61.
32 On the dispute over the waqf in Egypt see, inter alia, Ziadeh, 1968, pp. 127–135.
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lawyers, who thus had an interest in preserving the institution. The 
managers received a � xed income, while the lawyers’ income was cre-
ated mainly on suits � eld by the waqf  in the Shar���a courts.

The demand by reformist lawyers in Egypt at the beginning of  the 
twentieth century to abolish the waqf  re� ected developments in several 
European countries, where laws had been passed abolishing or severely 
restricting trusts. In Egypt, the criticism focused mainly on the waqf  

�ahl�, the family trust, whose bene� ciaries were the descendents of  the 
founder throughout the generations, despite the legal � ction that the 
asset would eventually be transferred to some religious institution.

Article 335 of  the Swiss code of  1912 forbad the establishment of  
such trusts, and Article 155 of  the German Constitution of  1919 com-
pletely outlawed this institution. In Turkey, the �awq�f were abolished in 
1926, prior to the adoption of  the Swiss civil code in this country.33

The campaign by the Egyptian jurists eventually yielded results, albeit 
limited ones. In 1946, Law No. 48 was enacted, introducing a measure 
of  reform in the � eld of  the �awq�f. The law constituted a compromise 
between the liberals, who sought to abolish the institution, and religious 
circles, which sought to preserve it without change.

The new law stipulated that from henceforth (i.e., the law was not 
retroactive and did not apply to existing �awq�f  ), any waqf  (with the 
exception of  a mosque or cemetery) could be annulled by its founder 
(Article 11 of  the law from 1946); any waqf  khayr� (apart from one 
supporting a mosque) would henceforth be perpetual (mu�abbad ) or 
temporary (mu�aqqat, Article 5 of  the law); new family �awq�f would no 
longer be perpetual, and would henceforth last for no longer than 60 
years, or two generations after the death of  the founder; the founder 
could include conditions enabling the amendment of  the waqf, or the 
replacement of  the assets of  the waqf  with assets of  equal value (Article 
12). The law also introduced, for the � rst time, strict rules of  liability 
regarding the n��ir: the manager was required to submit regular � nan-
cial statements, and bore personal � nancial liability in the event that 
incompetent or negligent management were proved (Articles 50–53). A 
further innovation in the law was that the n��ir was henceforth required 
to withhold 2.5 percent of  the income of  the waqf for the purpose of  
maintaining the property, under the supervision of  the Shar���a court. 

33 Ziadeh, 1968, p. 129.
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The bene� ciaries could only use this sum with the authorization of  the 
court, and on the basis of  special grounds (Article 54).34

The explanatory notes to the law stated that although the religious 
aspect had certainly been diluted in the waqf  �ahl�, the committee had 
not recommended the total abolition of  this institution, preferring 
instead to correct its defects in order to draw it back toward the goals 
of  the Islamic Shar���a and enable it to � ll its function more successfully. 
The committee determined that the total abolition of  the waqf  �ahl� 
might cause “an earthquake that would create dif� culties and � nancial 
disputes that would last for decades.”

A � nal development, outside the timeframe of  this book but worth 
noting in order to complete the picture, came when the revolutionary 
government that came to power in July 1952 chose to abolish the waqf  

�ahl� completely and abruptly, in Law No. 180. A year later, the waqf  

khayr� was effectively nationalized. Law No. 180 of  1952, one of  the 
� rst laws enacted after the revolution, stated in its � rst clause that “a 
waqf  for other than charitable goals is prohibited’. Article 2 added that 
“any waqf whose purpose is not charitable (bar) shall be considered to 
have absolutely terminated. If  the founder dedicated part of  the waqf  to 
charitable purposes and the remainder of  the income to non-charitable 
purposes, the waqf  shall be considered to have terminated.” Article 3 
established that the bene� ciaries of  the terminated waqf  would become 
owners in accordance with their portion in the asset. The appropriate 
institution for hearing disputes relating to a waqf  remained the Shar���a 

court (Article 8).
What the revolutionary government achieved through the use of  

brute force, the New Code had previously attempted to achieve through 
its typical means, as we shall see below: persuasion, the creation of  a 
broad consensus, and inevitable compromise.

2.2 ‘By Any Other Name’—Indirect Attack No. 1

If  it were impossible to abolish the waqf, an attempt could be made to 
amend it, and thus to limit the damage this institution caused. In this 
chapter, we argue that this is what the Code attempted to do, by means 
of  what might be described as an indirect attack on the waqf.

34 See Landownership, pp. 215–222.
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In de� ning the term ‘legal person’ (shakh�� � i�tib�r��), i.e., the arti� cial 
creations of  law that have legal capacity for any purpose and matter, 
such as membership and associations, Article 52(3) of  the New Code 
included the �awq�f, an innovation that was not previously present in 
Egyptian law.

The explanatory notes to the proposed Code stated that the previous 
civil code had not treated the waqf  as a distinct legal person, while the 
courts had done so, permitting the waqf  to sue and to be sued. The 
proposal admitted that “the recognition of  the waqf as a legal person is 
not an obvious measure, since this is an Islamic institution with its own 
speci� c rules. However, the authors of  the proposal preferred to adopt 
the approach of  the courts in accordance with practical needs.”35

This approach may be described as an indirect attack on the waqf, 
since the Code drew an ancient Islamic institution de� ned by its own 
autonomous conceptual world and imprisoned it within a framework 
taken from another world—that of  modern Western law, viz. the 
concept of  legal persons, which has its own rules and norms. In so 
doing, the Code enabled the court to interpret and consider the waqf  

not only in terms of  its own rules, but also in terms of  the rules of  
modern law, which are alien to the familiar norms of  the waqf. The 
Code attributed the legal person with rules, authorities and obligations 
that have little in common with the traditional provisions for managing 
the institution of  the waqf.36

Pierre Bourdieu argued that law is a � eld that includes a network 
of  positions, locuses and practices distinguishing among different legal 
actors, and in which a constant competition is waged for the right to 
appropriate legitimate � elds of  jurisdiction and authority, and for the 
power to determine what is law, who are its authorized producers, what 
methods it should employ, what principles should guide its application, 
and what should be its desired scope.37 On the basis of  this sociological 
approach to law, the partial expropriation of  the institution of  the waqf  

by the Code may also be examined from a broader standpoint. The 
Code sought to expropriate the waqf  and all the laws of  personal status 
within the con� nes of  the ‘legal centralism’ it represented.38 Since it 

35 Al-Q�n�n al-Madan�, volume 1, p. 375.
36 The Egyptian Civil Code, article 53.
37 P. Bourdieu, “The Force of  Law: Towards a Sociology of  the Judicial Field”, The 

Hastings Law Journal 38(1987), p. 814.
38 J. Grif� th, “What is Legal Pluralism”, Journal of  Legal Pluralism (1986), p. 1; 
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failed to achieve this objective, it could do no more than whittle away 
at the laws of  the waqf  as best it could, on the assumption that once 
these were under its control, even partially, it would be easier to change 
the mechanism and function of  this institution from within.

2.3 The �ikr as Indirect Attack No. 2: Minus and Minus = Plus

Due to the bene� ciaries’ lack of  interest in the state of  maintenance 
of  the waqf  assets, and since the waqf did not usually have ready access 
to cash, many waqf  properties became sadly dilapidated, unkempt and 
even destroyed.39 Accordingly, the Code searched for a mechanism that 
would enable the rehabilitation of  waqf  properties, but without impair-
ing or amending the laws of  the waqf, which, as already noted, were 
perceived as laws of  personal status imbued with a dimension of  sanctity, 
and hence outside the authority of  the Code. True to its approach, 
the Code sought to � nd a tool through consensus, attempting, as far 
as possible, to satisfy conservative circles, who were highly sensitive to 
issues relating to the waqf.

The solution was found with the help of  the institution of  the �ikr, 
a special form of  lease of  a long-term and sometimes perpetual nature. 
This tool is taken from Islamic law, which, in this case, was used by the 
Code to secure the progress it sought to introduce and to encourage 
competition and renewal. This is a further example of  the way that an 
ancient legal tool may be used to secure ‘progress’, rather than a modern 
concept drawn from outside the conceptual world of  the community.

The basic problem was that waqf  properties could not be leased for a 
period of  more than three years, unless a longer period was authorized 

S. Engle Merry, “Legal Pluralism”, Law and Society Review 22(1988), p. 869. In Egyptian 
Context see: N. Brown, “Law and Imperialism: Egypt in Comparative Perspective”, 
Law and Society Review 29(1995), p. 103. In the context of  other developing societies: 
S. B. Burman, B. E. Harrell-Bond eds. The Imposition of  Law (New York: Academic 
Press, 1979); J. Schmidhauser, “Power, Legal Imperialism, and Dependency”, Law and 
Society Review 23(1989), pp. 857–878; K. Mann, R. Roberts eds., Law in Colonial Africa 
(Portsmouth: Heinemann, 1991); B. S. Cohn, “Law and the Colonial State in India”, 
in J. Starr and J. Collier eds. History and Power in the Study of  Law (Ithaca, NY: Cornell 
University Press, 1989); A. C. Christelow, Muslim Law Courts and the French Colonial State 
in Algeria (Princeton, N.J.: Princeton University Press, 1985); D. S. Powers, “Orientalism, 
Colonialism, and Legal History: The Attack on Muslim Family Endowments in Algeria 
and India”, Comparative Studies in Society and History 31(1989), pp. 535–571.

39 Ziadeh, p. 64; Al-Was��, volume 6 p. 1433.
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by a judge in special cases.40 This was the ruling of  the Shar���a, and 
was adopted by the ‘Mixed’ judicial system in Egypt, rather than by 
the judges of  the �ahl� courts, and it was taken from the Mixed case 
law by the authors of  the New Code. The previous code had not even 
related to the possibility of  leasing a waqf  property. Interestingly, the 
proposed Code followed the Islamic � qh in distinguishing between the 
lease of  a building or shop that formed part of  a Waqf and the lease 
of  land in a similar condition. In the case of  a building, apartment or 
shop, the maximum period of  lease was one year, whereas land could 
be leased for a period of  up to three years. However, the Re-examina-
tion Committee amended these provisions, setting a maximum period 
of  three years in all cases.41

It is also interesting to note that the judges of  the �ahl� courts were 
opposed to the inclusion in the New Code of  a speci� c provision 
relating to the lease of  waqf  property. However, their objections were 
rejected, both in order to remove the contradictions created between 
the courts in different provinces regarding the provisions for the lease 
of  waqf  properties, and since “people have become accustomed through 
centuries” (to the provisions for the lease of  waqf  properties in accor-
dance with the Shar���a), and these speci� c provisions were adapted to 
the character and protection of  the waqf.42 

The harsh three-year limit on the lease of  waqf properties was thus 
included in the Code, stating that if  the period of  lease exceeded three 
years, whether overtly or covertly, the contract was not nulli� ed, but the 
termination date was automatically cut back to three years.43

While this possibility to lease waqf  properties certainly introduced a 
measure of  dynamism and tan�fus, this was not adequate. It was not 
worth the while of  the lessor of  a waqf  property to invest in the property 
and renovate it (Sanh�r� used the word revive—ta�m�r), since he knew 
that he was limited to a lease period of  just three years. Accordingly, 
the Code adopted the institution of  the �ikr.

Ziadeh noted that, over the years, the courts had permitted the 
development of  a custom for the leasing of  vacant waqf  land for con-
struction on a long-term or even perpetual basis, namely the �ikr. The 

40 The Egyptian Civil Code, article 633; Ziadeh, p. 64; Al-Was��, volume 6 pp. 
1423–1427; Kit�b Murshid al-�ayr�n, article 579.

41 Al-Was��, volume 6, p. 1425.
42 Ibid., p. 1405.
43 The Egyptian Civil Code, article 633; Al-Was��, volume 6, p. 1427.
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usual form of  �ikr related to vacant land purchased by the lessor, who 
undertake to rehabilitate the site (see the contract of  ���j�ratain below). 
In this way, the lessee secured jus ad rem in the land, built on it or bet-
tered it, exploited the property for his sundry commercial needs, and 
gradually repaid his investment. Everyone bene� ted from this situation: 
the waqf  found someone to revive the asset, which might return to the 
waqf in totality after a set number of  years, in an improved state; the 
lessee had a chance to secure pro� ts on his investment; and the state 
bene� ted from the return of  the waqf  property to the market, in an 
improved condition. It should be noted that prior to the New Code, the 
courts also permitted �ikr with regard to non-waqf properties, if  these 
required serious renovation.44 Sanh�r� noted a social need, in addition 
to the economic need as already discussed: the desire of  the landowning 
class to maintain this status, even if  they had almost lost their hold on 
property that had deteriorated due to under-investment.45 Land was 
a status symbol as well as a purely economic function. Through this 
mechanism, members of  this class could lease waqf  properties while 
remaining their owners.

The Code established restrictive rules for the tool of  �ikr by com-
parison with the provisions of  the Shar���a, since, as noted, the Code 
considered this tool to be the lesser evil in order to limit the damage 
caused by the waqf, rather than a tool of  intrinsic value. The limitation 
of  the right of  �ikr was applied in the spirit of  the Shar���a, which estab-
lished the well-known principle (which appears, for example, in Article 
27 of  the Majalla) that “the greater damage is removed by means of  
a lesser damage.”

Thus, inter alia, the Code restricted the period of  �ikr to no more than 
60 years, in order to prevent the property from falling once again into a 
state of  stagnation; it determined that, henceforth, �ikr would no longer 
be applied to non-waqf properties (since the �ikr was a positive tool for 
limiting the waqf, but was negative in the context of  ‘free’ properties—in 
the absence of  a waqf, there was no need for �ikr). A �ikr imposed on 
non-waqf property at the time of  the enactment of  the Code would 
be managed according to the principles for the �ikr as established in 
the Code. In order to eliminate the ordinary �ikr over the course of  
time, the Code established relations of  shuf��a (i.e., preemption, priority 

44 Ziadeh, p. 64.
45 Al-Was��, volume 6, p. 1434.
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in purchasing—see below) between the owner of  the property and the 
holder of  the �ikr; this would lead to the elimination of  the �ikr, since 
the holder would become the owner and the owner would be freed of  the 
right of  �ikr imposed on his property.46 It is interesting to note that the 
proposed Code established a maximum period of  99 years, but this was 
reduced to 60 years by the Re-examination Committee of  the Upper 
House, on the grounds that nowadays it was possible to secure the 
renovation of  the property and the recouping of  the cost of  lease by 
the lessee in a shorter period than had been the case in the past.47 

Further provisions relating to the right of  �ikr also have their origins 
in the Shar���a. For example, �ikr would be permitted by the court only in 
cases of  need or necessity. The lessee had an actual in rem right, could 
act with his right as he saw � t and could even bequeath the right.48 
Additional construction, planting or other works undertaken by the 
lessee belong exclusively to him, and he can execute dispositions in 
these elements freely, separately or together with his right of  �ikr. The 
Code seeks to protect rental fees in the case of  �ikr; contrary to rental 
fees in other cases, it established in this case that the rental fees would 
not be less than those for similar properties, and would be linked to 
this level whether it rose or fell. The right of  �ikr is eliminated if  it is 
not employed for a period of  15 years, except in the case of  a �ikr on 
a waqf property, in which case expiry due to non-use comes after 33 
years. As noted, the right of  �ikr is a need the Code imposed on itself  
due to the disadvantages of  the institution of  the waqf; accordingly, the 
�ikr is subject to the waqf; if  the 60-year period in accordance with Law 
No. 48 of  1946 expires and the waqf  �ahl� on the land is annulled, the 
right of  �ikr also expires at that point.49

Presumably in order to make this tool more acceptable and func-
tional, the Code detailed two speci� c �ikr contracts: the � rst is known 
as �ij�ratain (i.e. ‘two leases’); and the second—khul�� al-�intif��.

The �ij�ratain contract is a private case of  �ikr whereby the waqf  cre-
ates a �ikr on land on which a building requiring renovation already 
stands (as opposed to a regular �ikr, which is made with regard to 
vacant land), in return for a sum of  money equivalent to the value of  

46 The Egyptian Civil Code, articles 1012, 936(4).
47 Al-Q�n�n al-Madan�, volume 6, pp. 568, 570.
48 The Egyptian Civil Code, articles 1000, 1001; Al-Was��, volume 6, pp. 1443–

1448.
49 The Egyptian Civil Code, articles 1002, 1004, 1011, 1008(3).
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the above-mentioned building (this is the ‘� rst lease’), as well as annual 
rental fees equivalent to the value of  a similar lease of  similar land (this 
is the ‘second lease’). In all other respects, the general rules of  the �ikr 
apply here. This is essentially an urban form of  the �ikr. In a regular 
�ikr, the lessee can build on the waqf  land he has leased, and the build-
ing then belongs exclusively to him. Here, too, the building purchased 
by the lessee on the waqf  land belongs exclusively to him.

With the � rst full payment, the owner acquires full ownership of  the 
building; however, in this type of  contract he cannot demolish the build-
ing, but must continue to renovate it, and the payment of  rental fees is for 
the right of  �ikr he received to the trust’s land. The �ij�ratain contract re-
quires the authorization of  the court, as do the other types of  �ikr.50

The khul�� al-�intif��, by contrast, is a contract in accordance with 
which the waqf  leases its property, even without the court’s authoriza-
tion, in return for � xed rental fees for an inde� nite period. According 
to this contract, the lessee must rehabilitate the property and make it 
� t for use. The special feature of  this type of  �ikr is that the waqf can 
cancel the contract at any time, with appropriate notice, provide it 
compensates the lessee for the expenses he has invested in the prop-
erty. Al-Was�! notes that this mechanism is not actually a form of  �ikr, 
granting jus ad rem to the lessee, but rather a form of  personal lease 
that may be nulli� ed at any time. Whereas in the classic �ikr and the 
�ij�ratain, the buildings and trees on the waqf  land belong to the lessee, 
here they belong to the waqf. Accordingly, there is no need for court 
authorization for this type of  contract.

Contrary to a regular waqf lease, the lessee in this case must renovate 
the building. He will not suffer damages in any case, however, since, if  
the contract extends over a considerable period, the lessee will be able 
to recoup his investment by exploiting the property, and if  it � nishes 
prior to this point—he will be compensated by the waqf.51 

2.4 The End of  the �ikr

The �ikr played an important role in the economic history of  Egypt, 
but this ended abruptly several years after the New Code was enacted, 
following the revolution of  the Free Of� cers in 1952. Although this 

50 Ibid., article 1031; Al-Was��, volume 6, pp. 1497–1498.
51 The Egyptian Civil Code, article 1014; Al-Was��, volume 6, p. 1500; ziadeh, p. 65.
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development lies outside the timeframe of  this book, it is important in 
that it illustrates the nature of  the decision-making process regarding 
the New Code.

Most of  the rights of  �ikr were cancelled after the enactment of  Law 
No. 180 (amended in Law No. 342) of  1952. This law abolished the 
family �awq�f, and hence also abolished the rights of  �ikr imposed on 
these waqf  lands, since the Code itself  had established the condition 
that the right of  �ikr would expire if  the land to which it applied were 
no longer waqf  land. The exception to this was when this cessation was 
the result of  the dissolution of  the waqf  by its founder, in which the 
�ikr would continue to apply until its original expiry date.52

Law No. 649 of  1953 empowered the Minister of  �awq�f, with the 
consent of  the Supreme Council of  the waqf, to terminate �ikr rights that 
had become cumbersome for the land of  a waqf  �ayr�, i.e. a charitable 
waqf, if  they believed that such termination was in the best interests of  
these �awq�f.53 Following the annulment of  the �ikr, the rights of  the 
parties to the buildings and trees on waqf  land were regulated by Article 
1010 of  the New Code, in the case of  a waqf  �ahl�, and by Law No. 92 
of  1960 (which replaced Law No. 295 of  1954) with regard to a waqf  

�ayr�. This law established that any �ikr on the land of  a waqf  �ayr� 
would terminate within a period not exceeding � ve years from the date 
on which the law came into force. The only rights of  �ikr not treated 
in this manner were �ikr on land not dedicated as a waqf—these would 
terminate on the agreement of  the parties, or on the expiry of  the 
period of �ikr; in any case, such cases of  �ikr were few and of  limited 
importance.54

According to the logic of  the Code and its authors, and according to 
the logic applied by the leaders of  the Egyptian revolution several years 
later, the waqf  was perceived as one of  the causes of  degeneration in 
the country; accordingly, it should be abolished, and once there is no 
waqf, there would be no need for the ‘lesser of  two evils’, i.e. for the �ikr. 
Accordingly, the revolution led to the abolition both of  the waqf  �ahl� 
and of  the �ikr itself.

Here, however, we see the essence of  the difference between the 
mechanism adopted by the New Code and the mechanism of  revolution. 

52 The Egyptian Civil Code, article 1008(3); Ziadeh, p.65; Al-Was��, volume 6, 
p. 1407.

53 Ziadeh, p. 65.
54 Ziadeh, pp. 65–66.
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The Code sought to introduce legislation through a process of  consensus 
encompassing as many sectors of  Egyptian society as possible, without 
coercion, through persuasion and understanding. This is the essence 
of  the theory presented up to this point as adopted by the authors 
of  the Code: to promote social solidarity, whereby the strong support 
the weak and vice versa, through persuasion rather than coercion. 
The imposition of  a measure by one sector and the unilateral change of  
reality were diametrically opposed to the social philosophy of  the Code. 
This process of  persuasion included religious circles; accordingly, it was 
important that the basis of  the laws of  �ikr, drawn from the Shar���a, be 
included in public discourse as a motif  intended to soften opposition. 
The �ikr was an Islamic element whose adoption was intended to soften 
opposition to the injury of  another element from the Shar���a—the waqf, 
as if  in accordance with the mathematical principle that two minuses 
create a plus.

By contrast, the leaders of  the revolution imposed their decision 
without any attempt to forge social or national consensus. Since they 
had no need for consensus, they also had no need for any form of  
authority or legitimacy from Islamic law.

2.5 The Mu�assasa —The ‘New Waqf ’—Indirect Attack No. 3

Much has already been written about the struggle by liberal, secular 
lawyers in Egypt to abolish the institution of  the waqf, both the �ahl� 
and the khayr�, which many of  them perceived as a tangible symbol of  
the problems of  Egyptian society.55 It could be argued that the New 
Code also participated in these efforts, in its own unique way—a way 
that has not hitherto received due attention. The reference is to the 
institution of  the mu�assasa—the foundation.56 In some ways, this indi-
rect form of  attack as adopted by the Code was more effective than 
other approaches.

The essential logic of  the Code was that while the waqf  could not 
be abolished, it might be possible to locate an alternative legal institu-
tion that would be more effective and � exible, so that, in time, use of  
the waqf  would decline of  its own accord. In this way the waqf  would 
be attacked and the national economy would be revived through the 

55 For example: Ziadeh, 1968, pp. 127–135.
56 The Egyptian Civil Code, articles 69–80.
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use of  modern tools. This chapter argues that, to this end, the Code 
presented Egyptian civil law with a new institution: the mu�assasa. This 
is a � nancial foundation constituting an independent legal person, that 
devotes (the explanatory notes used the word �abs, which means to set 
aside, just as in the case of  the waqf  ) a sum of  money for objectives 
other than pro� t.57 This de� nition includes charitable and scienti� c 
activities, research, religion, art and sport, for the bene� t of  the public 
and on a not-for-pro� t basis. The mu�assasa differs from the jam��iyya 
(association) since it is based on an allocation of  money (�abs), whereas 
the latter institution is based on and comprised of  a group of  people 
who associate for the purpose of  a common activity.58

Even before the beginning of  the deliberations on the New Code, 
Sanh�r� explained the need for an institution to replace the waqf. In 
1936, he wrote that neither Egyptian nor French law include speci� c 
provisions regarding the institution of  the foundation. “The waqf in 
Egypt has enriched us greatly, insofar as anyone who wished to do so 
could devote it to such purpose as he intended. Despite this, however, 
we still strongly need the institution of  a foundation that is more 
� exible than the system of  the waqf with which we are familiar. The 
mu�assasa will be managed in a manner consonant with practical (mod-
ern) needs, thus enabling a wide circle of  people to participate in the 
establishment of  foundations (for purposes) not permitted by the waqf. 
At present, people are obliged to establish associations of  individuals, 
when their real intent is to establish � nancial foundations. Special 
legislation for the foundations will enable administrative supervision, 
whereas the supervision of  the waqf  is provided by the Shar���a courts” 
(i.e., a judicial tribunal which, in accordance with the functional test, 
was perceived as unworthy, and which Sanh�r� did not hide his inten-
tion to abolish—G.B.)59 Sanh�r� added that, contrary to the waqf, the 
mu�assasa could change the purpose of  its � nancial support and move 
from one goal to another, “if  it emerged that the goal for which the 
mu�assasa was established has lost its signi� cance, become outmoded or 
contradicts public order. All these are aspects of  � exibility not found 
in the institution of  the waqf, so that the waqf  is not suited to the 
allocation of  money in favor of  social or economic purposes that have 

57 Al-Q�n�n al-Madan�, volume 1, p. 371; The Egyptian Civil Code, article 69.
58 Al-Q�n�n al-Madan�, volume 1, p. 427.
59 Wuj�b, pp. 97–98.
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a beginning and end, and since these do not fall under the de� nition 
of  charity.”60 Moreover, “the subject of  foundations has now become 
more important, both for disseminating charitable matters and due to 
the increasingly level of  economic activity in the country.”

It was important to the proposed Code to emphasize that the mu�asasa 
permitted a much broader de� nition of  enterprises and � elds than 
the waqf. Firstly, the mu�assasa differed from the waqf in that the latter 
applies only to real estate; accordingly, it was not possible to devote a 
waqf  in favor of  hospitals, orphanages or associations in the � elds of  
health, sport and education. The explanatory notes showed that private 
welfare institutions in Egypt had been established as associations since 
they could not be formed as foundations. The example was given of  
a Jewish orphanage by the name ‘Drop of  Milk’ (qu!rat al-�al�b) that 
had the structure of  an association, although its founder intended to 
establish it as a � nancial foundation.61

The means for creation of  the mu’assasa was the desire of  the donor 
allocating the money, expressed through an of� cial certi� cate—if  the 
founder were alive, or through a testament, if  it was established after his 
death. The institution of  the foundation was not subject to the approval 
of  the executive branch, as in the German and Belgian codes, but the 
mu�assasa was subjected to the administrative supervision of  the state, 
through the Ministry of  Social Affairs, the state attorney’s of� ce or any 
other organ of  state. If  necessary, the court would rule between the 
mu�assasa and the state. The court also enjoyed broad authority to amend 
the guiding constitution of  the mu�assasa, to reduce expenditures, or to 
delete conditions mentioned in the certi� cate of  establishment of  the 
mu�assasa, if  such deletion were necessary in order to protect the funds 
of  the mu�assasa or to realize the goal for which it was established. The 
court could even order to liquidation of  the entire mu�assasa if  it had 
become unable to secure the purpose for which it was established, or 
if  this purpose had become impossible or inconsonant with the law, 
morality or public order.

Due to the highly � exible nature of  the foundation, for example in 
terms of  amending the goals for the allocation of  the money, it became 
a convenient tool and a type of  ‘new waqf  ’ (this is my term and does 
not appear in the Egyptian sources) symbolic of  a new, progressive and 

60 Ibid.
61 Al-Was��, volume 1, p. 71; Al-Q�n�n al-Madan�, volume 1, p. 371.
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ef� cient Egypt characterized by � nancial dynamism, competition and 
creativity. The mu�assasa is a secular and functional tool that is devoid 
of  any dimension of  sanctity or religion, unlike the waqf. In keeping 
with the unique approach of  the New Code, this creativity was not 
introduced by means of  a sudden threat to existing institutions, but was 
introduced alongside them. At the most, the mu�assasa might be seen as 
an indirect attack on the waqf, but not as a direct attempt to abolish 
or usurp this ancient institution.62

3. Preemption (SHUF �A)—A Disliked Right

3.1 The preemption in Islamic Law

One of  the ways to secure ownership of  land in Islamic law is through 
preemption (shuf��a), i.e. � rst right to purchase. Preemption is de� ned 
in the New Code as “the opportunity for a person to position himself  
in place of  the purchaser in the sale of  real estate . . .”63 The Majalla 
de� ned the shuf��a as “the acquisition of  [real estate] property sold at 
cost price to the purchaser”.64 According to the formula for shuf��a, if  
a person sold his land to a given purchaser, the holder of  the right of  
shuf��a enjoyed an opportunity to displace the purchaser, moving him 
aside and purchasing the land in his place. “If  the land were sold 
through a sale contract, the gate is opened to shuf��a.”65

The right of  shuf��a was granted by the court solely in de� ned cases. 
In the Majalla, for example, it may be granted in three cases: the � rst 
is a partnership—i.e., a partner enjoyed the right of  refusal in purchas-
ing his partner’s portion, and if  the partner sold his portion to a third 
party, the preemptioner (i.e., the holder of  the right of  shuf��a) could 
displace this third party. A lesser status was enjoyed by a person who 
had a right to the sold plot, such as a right of  passage or irrigation; 
and lastly, a neighbor who owned an adjacent plot of  land.66 This 

62 The Egyptian Civil Code, articles 70, 74; Al-Was��, volume 1, p. 72.
63 The Egyptian Civil Code, article 935; More on the institution of  Shuf��a: F. Ziadeh, 

“Land Law and Economic Developments in Arab Countries”, The American Journal of  
Comparative Law 33(1985), pp. 93, 99–101.

64 The Majalla, articles 950, 1008–1044.
65 Ibid., article 950. The shuf��a articles in the Majalla: 1008–1044; On the right, 

Ziadeh, 46–48; F. Ziadeh, “Shufah: Origins and Modern Doctrine”, Cleveland State Law 
Review 43(1985–6) p. 35; Al-Was��, volume 9 p. 481.

66 The Majalla, article 1008.
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latter situation created problematic relations of  dependence between 
neighbors, since one neighbor could intervene in the private affairs of  
his fellow, enter into a sale that the latter had decided to initiate and 
even take control of  the process.

Accordingly, Islamic law regarded the right of  shuf��a as a weak right, 
and among Shar���a jurists it was classi� ed as a repugnant right (�aqq 

makr�h). It was even permissible to resort to a ruse (��la) in order to 
thwart the use of  shuf��a.67 The right of  shuf��a not only enabled gross 
interference in the freedom of  contractual association, but also encour-
aged stagnation and immobility in real estate, for reasons that will be 
detailed below.

Indeed, the Majalla attempted to restrict this right, imposing technical 
limitations on the shaf��� and stating that this right would expire if  its 
conditions were not scrupulously observed. For example, a shaf��� who 
was tardy in claiming his right “and was in a situation testifying to 
distraction, such as engaging in another matter or in another conversa-
tion for another purpose, or if  he stood up and left before demanding 
the properties for himself, then he loses his right.” The shaf��� must not 
agree to the sale in any circumstance; as the Majalla states, “if  he hears 
rumor of  the sale, and says, ‘Very good!’—his right of  pre-emption is 
nulli� ed and he is not entitled to displace the taker. And if, after hear-
ing of  the association for the sale, he wished to purchase or rent the 
property from the taker—his right of  pre-emption is nulli� ed.”68 

3.2 Shuf �a in Egypt

In a highly normative land regulation system such as Egypt, which 
de� nes not only economic relations, but also the social and political 
foundations of  the community, shuf��a was of  particular importance. 
By controlling land law, this right also held control of  society and eco-
nomic life. Stagnation in land law due to the negative impact of  shuf��a 
in Egypt thus inevitably led to stagnation in the national economy and 
society. The reason for this was that shuf��a could prevent new owners 
from acquiring land, increasing the power of  large landowners to dic-
tate conditions to smaller owners in the vicinity. The large landowner 
could control the price of  land among his neighbors, since his mere 

67 Al-Q�n�n al-Madan�, volume 6, p. 378.
68 The Majalla, articles 1032, 1024.
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declaration of  his intention to exercise his right of  shuf��a in any instance 
would be suf� cient to deter potential buyers, thus reducing the value 
of  his neighbors’ land. This situation also mitigated against mobility in 
the acquisition of  new land or the entry of  new owners into a village 
or residential area.

The removal of  shuf��a from land law, particularly in the context of  the 
neighbor’s right of  shuf��a, which constituted the most intrusive example 
of  the damage caused by this right to the freedom of  association, was 
thus perceived by the authors of  the New Code as an essential reform 
in order to secure the goals discussed by this chapter.

Prior to the introduction of  modern civil codes, in the latter half  of  
the nineteenth century, the right of  shuf��a in Egypt was applied by the 
courts in accordance with Islamic law and custom. Both the Mixed and 
the �ahl� codes, at the time of  their enactment, included provisions for 
implementing shuf��a, drawn from the Shar���a, though with a number of  
differences. The confusion created between the two codes that applied 
simultaneously in Egypt led the Egyptian government to promulgate 
two laws: the � rst dated March 26, 1900, for the Mixed courts, and the 
second dated March 23, 1901, for the �ahl� courts. These laws regulate 
the issue of  shuf��a and replace the provisions of  the civil codes on this 
matter.69

The authors of  the New Code based their approach on these two 
laws, and again included shuf��a in the New Code, though, as shall be 
seen below, they did not hide their disapproval of  this mechanism.

The New Code de� ned the list of  those enjoying the right of  shuf��a 
as follows, in descending order of  priority:

Firstly, the owner himself, in the case of  the sale of  a right of  use (�aqq 

��intif����) to any or all of  his land (the New Code does not de� ne what is 
a right of  use to another’s land; the Syrian civil code de� nes as a jus ad rem 
a person’s right to use or exploit something that belongs to another);70 
secondly, the owner of  the right of  use in the event of  the sale of  part 
or all of  the land on which it is situated; thirdly, the partner in owner-
ship in the case of  the sale of  part of  the common property to a third 
party; fourthly, the owner himself  in the event of  �ikr, if  the right of  
�ikr were sold, and, on an equal footing, the owner of  the right of  �ikr, 

69 Ziadeh, p. 46. Shuf��a �ahl� law appears in �Abd al-Fatt�h Sayyid, Mu	ammad 
K�mil Murs�, Majm��at Qaw�n�n al-Ma��kim al-�Ahl�yya wa al-Shar��yya, p. 94.

70 The Egyptian Civil Code, articles 985–998; Syrian Civil Code article 936; Ziadeh, 
pp. 61–62.
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if  the sale was of  the land itself  (this is an innovation by the New Code 
since, as we have seen above in this chapter, the use of  �ikr itself  is an 
innovation that did not exist hitherto); and, � fthly, neighboring landown-
ers in the following cases (the list narrows the provisions relative to the 
Majalla, which granted sweeping rights of  shuf��a to the neighbor):

1. In the case of  buildings or land for construction situated in a city 
or village;

2. If  the land enjoyed the right of  servitude (�irtif�q) over the neighbor’s 
land, or vice versa—if  the neighbor’s land enjoyed the right of  �irtif�q 
over the sold land;

3. If  the neighbor’s land were adjacent (mul��aqa) to the sold land on 
two sides, and had a value at least half  that of  the sold land;

If  several persons enjoying the same ranking sought to enjoy the right 
of  shuf��a, it would belong to each one in proportion to their share, 
unless one of  them were the purchaser, in which case he would enjoy 
priority over others at the same priority ranking.71

As we shall see below, Sanh�r� and the proposed code (particularly in 
its amended version, see below) expressed reservations regarding the 
shuf��a, above all since it created a situation that was the opposite of  
the element of  tan�fus mentioned at the beginning of  this chapter. It 
restricted the commerciability of  land, prevented renewal and the entry 
of  new owners, and perpetuated stagnation and the status quo where 
the Code sought to encourage dynamism.

Secondly, shuf��a encourages a process of  conglomeration and the 
endless acquisition by landowners of  their neighbors’ land, since there 
will always be another neighbor whose land can be controlled. Indeed, 
shuf��a encouraged the development of  a practice of  land speculation 
(mu �raba). Thirdly, shuf��a severely restricted the freedom of  contractual 
association, and, lastly, it embodied an element of  coercion, in that 
landowners were obliged to sell to someone against their original inten-
tions. Accordingly, the proposed Code sought to restrict the right of  
shuf��a, although, as we have seen in other instances, without resorting 
to unnecessary revolutions. The Code hoped that signi� cant procedural 
and substantive restrictions would minimize this phenomenon and the 
problems it caused.72

71 The Majalla, article 1008; The Egyptian Civil Code, articles 936–937.
72 Al-Q�n�n al-Madan�, volume 6, p. 378.
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3.3 The Procedural Restriction of  Shuf �a

The New Code consciously and deliberately adopted the approach of  
the Shar���a, which viewed shuf��a as a weak right that expires immediately 
if  the conditions established for its activation are not strictly observed, 
in order to interpret the right in a restrictive manner. Again, we see 
how rules from the Shar���a could be used by the Code to meet its needs, 
in keeping with its modern approach, when these rules were appropri-
ate for this purpose. The fact that these were centuries-old provisions 
was no demerit—on the contrary, their inclusion as consensual and 
accepted elements of  the Shar���a served only to provide legitimacy, 
albeit indirectly, for the intention of  the Code to introduce progress 
and competitiveness in the Egyptian legal instruments of  the twentieth 
century. Paradoxically, therefore, it was through the old that the Code 
hoped to achieve the new. Again, though, it must be recalled that the 
Code chose from the Shar���a only those rules that were consonant with 
its spirit and suitable to its purpose.

We argue that the Code adopted two procedural techniques in order 
to restrict and limit the right of  shuf��a: preventing the exercising of  this 
right, in certain cases; and imposing conditions on the shaf��� which, if  
not observed, led to the expiry of  the right.

Firstly, the Code adopted several restrictions on the application of  
the right of  shuf��a from the outgoing civil code: if  the sale took place by 
means of  auction; there was no shuf��a among relatives, and, in detail, 
if  the sale took place between the head of  a family and his offspring 
(al-�us�l wal-fur���), between spouses, between relatives up to the fourth 
degree, or between relatives by marriage up to the second degree (the 
last provision, excluding relatives by marriage up to the second degree, 
is an innovation, emphasizing the effort by the Code to extend the 
interpretation of  the term ‘relative’ to its maximum); if  the property 
were being sold in order to serve religious purposes, or to be annexed 
to land already used for such purposes; and a waqf  could not exercise 
the right of  shuf��a.73 

Secondly, the Code extended the strict formal conditions required 
in order for the shaf��� to realize the shuf��a, and the slightest failure to 
meet these conditions would lead to the immediate expiry of  the right. 
The shaf��� must announce his intention to exercise shuf��a, both to the 

73 The Egyptian Civil Code, article 939; Al-Was��, volume 9, pp. 534–538.
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seller and the purchaser, within 15 days from the issue of  the warn-
ing notice by the court (�indh�r). If  he fails to do so, his right expires. 
This provision was taken from the previous law of  shuf��a, but the New 
Code restricted the right still further, requiring the shaf��� to deposit the 
actual price of  the transaction at the court before demanding shuf��a. 
The shaf��� must deposit the money within 30 days from the date on 
which he informed the court of  his interest in the right and, in any 
case—prior to the commencement of  the hearing on his demand. Any 
deviation from this timetable and any delay will lead to the expiry of  
the right. It should be noted that the proposed Code also required the 
shaf��� to deposit at least one-third of  the � nal sale price with the court 
exchequer within 15 days; however, this provision was amended in the 
al-q�n�n al-madan� Committee of  the Senate.

This condition, requiring a � nancial deposit, was intended not only 
to present the shaf��� with the challenge of  obtaining the sale price within 
a limited period of  time, but also to prevent empty threats against the 
parties to the sale, for example in order to extort money from them in 
return for a promise not to intervene, where after he would ostensibly 
announce that he was declining to exercise his right.

The date by which the shaf��� must inform the court that he is interested 
in exercising shuf��a creates an additional race against time: the claim 
must be submitted to the court, accepted and scheduled for a hearing 
within 30 days from the date of  noti� cation, or the shuf��a expires. The 
explanatory notes to the proposed Code emphasized that it was not 
suf� cient for the claim to be submitted and accepted: a hearing must 
also be scheduled, “in order to prevent the shaf��� from delaying the 
legal proceedings unnecessarily.” Lastly, the shuf��a would expire if  four 
months passed from the date of  of� cial registration of  the sale contract. 
In the previous �ahl� code, shuf��a expired after six months; the proposed 
Code stipulated a three-month period, and the eventual compromise 
stated four months.74

3.4 The Substantive Restriction of  Shuf  �a

The question as to whether shuf��a constituted a land ‘right’ (�aqq) was 
relevant in the context of  the extent to which it was possible to execute 

74 The Egyptian Civil Code, articles 940, 942–943, 948(2); Al-Q�n�n al-Madan�, 
volume 6, pp. 424–425, 442–446; Ziadeh, p. 47.

bechor_f7_211-255.indd   241 7/20/2007   2:53:57 PM



242 chapter five

disposition in this right, as with any other property right. The various 
schools of  Islamic law were uncertain as to whether shuf��a should be 
considered a personal right or a substantive jus ad rem.75 The New Code 
rejected both positions in this famous debate among the fuqah���—the 
jurists of  the � qh, establishing that shuf��a was not a right of  any type. 
The Code established that al-shuf��a—rukh�a—i.e. that it is an opportunity, 
permission or a reason to win a right. Sanh�r� distinguished between 
the property right itself, inter alia, purchase, �ikr or right of  use, and 
the reason enabling the securing of  this right. This distinction is sig-
ni� cant, for example, in terms of  the transfer of  shuf��a by inheritance 
or by assignment.76

In its amended form, the proposed Code included an explicit provi-
sion declaring that the right of  shuf��a could not pass through assignment 
or inheritance, based on the logic that this was not a right per se, but 
rather a reason for a right. However, this provision was deleted during 
the � nal deliberations on the article in the Majlis al-shuy�kh, and the 
matter was left to judicial interpretation. It should be noted that the 
original draft of  the proposed law, before Sanh�r� became involved (in 
the short-lived committee of  K�mil $idq�, which mainly discussed mat-
ters relating to shuf��a) noted that while shuf��a could not be transferred 
by assignment, it could be inherited.77

As the interpreter of  the Code, Sanh�r� restricted the shuf��a still 
further, ruling that this was not a generic ‘opportunity’, but rather a 
personal one that could only be activated by the shaf��� himself. These 
distinctions are signi� cant in operative terms. For example: (1) The 
creditors of  the shaf��� cannot acquire his status as such; (2) The shuf��a 
cannot be transferred by way of  assignment from the shaf��� to another 
person; (3) The shaf��� can waive (nazl ) his right vis-à-vis another even 
before this right has crystallized; (4) The shuf��a cannot pass by bequeathal 
to the inheritors, if  the shaf��� died before declaring his intention to 
realize the shuf��a.78

In addition, however, the (amended) proposed Code also attempted, 
albeit unsuccessfully, to reduce signi� cantly the scope of  the criteria 

75 Al-Was��, volume 9, pp. 260–262; Sanh�r�, Ma
�dir al-�aqq f� al-Fiqh al-�Isl�m�, 
volume 5 p. 22.

76 Al-Was��, volume 9, p. 447.
77 The Explanatory notes of  the code proposal, amended article 1007; Al-Q�n�n 

al-Madan�, volume 6, p. 345.
78 Al-Was��, volume 9, pp. 452–460. For third option see the Egyptian Civil Code, 

article 948(1). 
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permitting the possibility of  shuf��a. The reference is to the gravest pos-
sibility in terms of  the injury to the freedom of  association—the granting 
of  the option of  shuf  �a to a neighbor. While the Code includes conditions 
restricting the receipt of  this right, since the neighbor’s land must be 
adjacent (mul��aqa) to the sold agricultural land on two sides, and must 
be worth at least half  the value of  the sold land, there is still no sub-
stantive af� nity between the plots, as there is in the case of  �irtif�q.79

In the original proposal, before Sanh�r� became involved, the pos-
sibility was included of  granting shuf��a to a neighbor, further to the 
appearance of  this possibility in the shuf��a law annexed to the outgoing 
code. Over the various stages of  legislation, however, the Examination 
Committee (headed by Sanh�r�) decided to omit entirely the possibil-
ity of  granting this right to a neighbor in any context (i.e., to omit the 
entire � fth possibility as itemized above).80

The Legislative Affairs Committee of  the Lower House (Majlis al-

nuww�b) declined to approve the complete abolition of  the laws regard-
ing a neighbor’s right of  shuf��a, preferring instead to eliminate just one 
possibility—the sub-section relating to the adjacent land of  a neighbor. 
This aspect was deleted from the proposed law before it was forwarded 
for rati� cation by the plenum of  the Lower House.

In a discussion held on May 15, 1946, this key omission was the subject 
of  extensive debate among the deputies in the Lower House. The main 
points raised in this debate are interesting, re� ecting the discourse of  
the period in the Egyptian parliament: concern at excessive shocks to 
the system, combined with an internalization of  the need for change 
and for enhanced mobility in economic and social life. The Islamic 
Shar���a, particularly in the case of  shuf��a, constituted an authority and a 
basis for reference, and occupied a central position in public discourse. 
The insistence of  the parliamentary deputies that a neighbor must 
enjoy the possibility of  shuf��a might be seen as evidence that the elite 
class of  major landowners represented in parliament was unwilling to 
relinquish this tool as part of  the concessions introduced by the Code. 
The Egyptian landowning class probably attached importance to this 
right, which not only enabled them to seize control of  neighboring 
land, but also to determine whether new neighbors could move into the 
region, the village or the surroundings of  their estate, and if  so—who. 

79 The Egyptian Civil Code, article 936(5)(3); Al-Was��, volume 9, pp. 575–579.
80 Al-Q�n�n al-Madan�, volume 6, pp. 366–369.
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In this respect, the shuf��a enjoyed by the landowners constituted not 
only an economic privilege, but also a tool for social, and perhaps even 
political, control.

While the major landowners constituted a small class, it was one that 
was heavily represented in parliament.81 The largest estates sometimes 
extended over hundreds of  thousands of  fad�ns (acres) each, and the 
owners continued to control political institutions until well into the 1940s. 
In this respect, there was no difference between the Wafd, the Sa�adists 
or the constitutional liberals, although the latter two parties operated as 
the overt representatives of  the major landowners. With the rise of  the 
middle class and the expansion of  education, middle-class and intellec-
tual parties and movements were founded in Egypt that were divorced 
from land assets. As noted, however, during the 1930s and 1940s, par-
liament continued to be dominated by the major landowners. In this 
respect, the need for progress clashed with what were perceived by the 
landowners as more vital interests.

Accordingly, the summarized protocols quoted here offer an oppor-
tunity to understand the discourse among Egyptian lawmakers, and 
particularly among the owners of  the large estates, as they attempted 
to cope with the issue of  shuf��a in particular, and with the civil code in 
general. Unlike the situation a few years later, after the revolution, what 
we see here are not dictates, but rather an honest attempt to persuade 
the landowners and to secure agreement and compromise.

The honorable deputy Tawf�q Khashba expressed the hope that the right 
of  shuf��a would be extended, rather than reduced. shuf��a is a right drawn 
from the Islamic Shar���a, “and I cannot understand the logic that has led 
the government, in its proposed law, to de� ne those eligible to shuf��a while 
excluding the neighbor, thus changing the content of  the present (outgo-
ing) code. We are an Eastern nation, with its own customs and traditions, 
and I believed that, in its new proposal, the government would actually 
remove the obstacles imposed on shuf��a in the present code, and would 
expand, rather than reduce, its scope.”

Khashba received a response from the honorable deputy �A	mad 
Mu	ammad Bar�r�: “Only last week, I heard my colleague Khashba 
passionately defend the freedom of  contracts . . . Yet this evening I can-
not understand what reasons have led him to advocate the strangling of  
this freedom . . . There are two approaches in the Shar��a regarding the 
question of  granting the possibility of  shuf��a to a neighbor, a decisive 
opinion and a decided opinion. The minority opinion is that of  �Im�m 

81 Landownership, p. 143.
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�Abu �an�fa, who alone, without the support of  the remaining three 
schools, permitted a neighbor to enjoy shuf �a . . . The three remaining 
schools did not permit this, for the reason that there is no need or bene� t 
in such a measure. On the contrary, they saw that the interest was that 
owners should be free to sell to whomever they wish—to a neighbor or 
to any other person.”

Honorable deputy Mu	ammad �amad Ma	shab: “But it is the school 
of  �Im�m �Abu �an�fa that is dominant in Egypt . . .”

He received a reply from deputy Bar�r�: “It is true that, in the past, 
Egypt tended toward the school of  �Abu �an�fa only. Today, however, 
we are not restricted to any particular school . . . Thus far regarding the 
Shar���a. And as for the issue itself  . . . I shall address it here by means of  
a brief  parable. Imagine that Mr. Tawf�q Khashba is the owner of  999 
fad�n of  land in �Asy��, while I own just one fad�n adjacent to his land . . . I 
wished to move from Asy�� to Cairo, and I have a brother, cousin or 
other relative who is the owner of  one fad�n, but unfortunately his fad�n 
is not adjacent to mine. When I wished to sell my fad�n to my relative, 
Mr. Khashba came and said: “Your fad�n is adjacent to my land, and I 
wish to purchase it, so that I might have 1,000 fad�n—a round number.” 
Mr. Khashba wishes to coerce me to do this, and uses shuf �a to take my 
fad�n, instead of  my selling it to my brother or relative . . .”

Honorable deputy Mu	ammad Shawkat al-T�n�: “Further to my 
colleague’s comments, I would add that most legal experts regard shuf��a 
as a disliked right, such as divorce, since it embodies a form of  fanaticism. 
My colleague Mr. Khashba spoke of  the damage to neighborly relations, 
(but) this is a matter that has already ended, since in the past the popula-
tion was small and a neighbor could injure his neighbor. Now, however, 
the number of  residents has increased and people do not know their 
neighbors, but only those who live with them in the same building . . .”

Honorable deputy Ma	m�d �Abd al-Q�dir: “I support my colleague 
Tawf�q Khashba, although I believe that the basis for this legislation should 
not be the schools of  the Shar���a (but rather logic and determination), just 
as the leaders of  the schools themselves relied on logic and determina-
tion. Suppose that a man is the owner of  land that is surrounded by the 
land of  his good neighbor. The neighbor wishes to sell his land, and the 
man in our example is concerned lest the buyer not be someone who 
believes in good neighborly relations, or who is disturbing in terms of  
his standing or � nancial situation. Accordingly, out of  his fear of  what 
might happen and of  potential damage, the owner in our example will 
purchase the land for sale by means of  shuf��a. How can we deny him 
this right? After all, the man who sells his land suffers no damage (since 
there is no prohibition on him to sell).”

Honorable deputy �Al� al-Manzal�w� Bak: “I, too, support my col-
league Tawf�q Khashba, since the right of  shuf��a has been recognized in 
Egypt for a long time, and the law of  1901 (already restricted its scope). 
Who says that contractual freedom is impaired? After all, in any case the 
neighbor may sell his land. I would like to hear from the government 

bechor_f7_211-255.indd   245 7/20/2007   2:53:58 PM



246 chapter five

what are the grounds for denying people this right, to which they have 
become accustomed over centuries.”

The government representative (who is not named) replied: “The sages 
of  Islamic law also stated that the right of  shuf��a is a disliked right, and 
it was even permissible to resort to a ruse (��la) in order to thwart its use. 
The law of  1901 also established restrictions in order to reduce the scope 
and use of  this right. Nevertheless, we have seen cases, both in Mixed 
law and in �ahl� law, when this right has been abused for commerce and 
pro� teering, and has caused endless problems and disputes. We have also 
seen that the Mixed and �ahl� court systems have been forced to resort 
to subterfuge in order to reject claims to apply shuf��a. Accordingly, it has 
been decided to restrict still further the application of  the right of  shuf��a: 
if, for example, any object, however small, stood between the owner’s land 
and that of  his neighbor, this will be suf� cient to reject shuf��a.”

Honorable deputy Fikr� �Ab��a Bak mentioned for the � rst time one 
of  the true reasons for the landowners’ opposition to the restriction of  
the neighbor’s right of  shuf��a: “The era of  slavery and enslavement in 
land must end. We suffer grievously from this arbitrariness (ta�assuf  ) that 
collects all land in a single hand. It is the legislator’s duty to seize every 
opportunity to prevent the (continued) expansion of  the large estates and 
their seizure of  small ones. If  the poor Fikr� �Ab��a wishes to sell the sole 
fad�n in his possession, his neighbor, the rich Khashba Bak, who owns 
hundreds of  fad�n, will offer him 120 pounds for a fad�n worth 300 pounds. 
If  I refuse to sell, he will threaten me with shuf��a (and then no-one will 
wish to buy from me, because they will be afraid of  the shuf��a—G.B.), so 
that he usurps what little land I have and adds it to his extensive estate. 
In this way, the large ownerships expand and absorb smaller plots.”

Honorable deputy Sayyid Jal�l: “I (also) oppose the position of  Mr. 
Tawf�q Khashba, since we are living in an era in which we wish to put 
an end to the large ownerships, and to enable small ones to survive. I 
concur with my colleague Fikr� �Ab��a.”

Honorable deputy Mu	ammd �amad Ma	sab: “With his renowned 
skill, Fikr� �Ab��a has turned this issue into a question of  Capitalism and 
Bolshevism. The truth is that the person who wishes to sell his land will 
� nd before him the purchaser willing to pay the price, and, in addition, 
will � nd before him the shaf���, who is also willing to pay the price and 
expenses, and who is making a tangible offer . . . What damage, then, is 
there here to the seller? Our colleague �Al� al-Manzal�w� questioned the 
wisdom of  changing a situation to which we have become accustomed for 
many generations. Our colleague Mr. (�Abd al-Maj�d) al-Sharq�w� replied 
that this is progress toward modern legislation. He informed us that the 
right of  shuf��a has been eliminated in Sudan, but failed to inform us what 
is the situation in Syria and Iraq and other countries that follow Islamic 
legislation. (The opponents) told us that this right is unknown in France, 
but France does not have the Islamic Shar���a, so how can we compare 
it to Egypt, a Muslim country that has become accustomed to the right 
of  shuf��a, and an agricultural country three-fourths of  whose capital is 
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in farming land. They further stated that in modern times no attention 
is paid to a neighbor. This is true of  the city-dwellers, but we in the 
villages still cling to our traditions, know out neighbors and act politely 
toward them. The truth is that I fail to see the wisdom in abolishing the 
neighbor’s right of  shuf��a.”

His Excellency the Minister of  Justice intervened in the proceedings, 
noting that the problems caused by shuf��a impede the judicial system, 
“and the reason for these problems is that the neighbor wants his fellow’s 
land to fall into his hands like a ‘plump morsel’ (luqma s��igha), after the 
purchaser has invested effort in searching for the land and in contacts 
with the seller. Accordingly, I welcome the amendment introduced by 
the committee, and agree that the neighbor should not have the right 
of  shuf��a unless he held the right of  �irtif�q, in order to free his land of  
this heavy burden of  �irtif�q.”

The honorable deputy al-Manzal�w� bak again commented: “If  you 
wish to amend the legislation, explain why and convince me of  the 
grounds for this. If  you wish to restrict large land ownerships—take 
what you wish from them and I shall welcome that. Take capitalism and 
demolish it; the curse of  God upon it and upon those who love it. But 
here we are talking of  legislation, and this should be justi� ed—and we 
have heard no such justi� cation.”

A vote was held, and most of  the deputies voted against eliminating the 
neighbor’s right of  shuf��a in the case of  adjacent land. The neighbor’s 
right was again included in the proposed law, passed in the Senate and 
became law. On this point the reform failed.82

4. Removing Obstacles in Society

In addition to the signi� cant obstacles created in key points of  social and 
economic activity by the waqf  and by shuf��a—two mechanisms that relate 
to property law, which is of  central importance in Egypt, and regarding 
which the Code claimed a special mission—it could be argued that this 
approach also represented an effort to remove additional obstacles at 
key junctions within Egyptian society, in the hope that this would enable 
free movement and encourage social progress and legal and economic 
mobility. This section examines these obstacles and the manner in 
which they were addressed by the Code. We shall illustrate our point 
using several examples relating to bankruptcy, the laws of  inheritance 
and the assignment of  debts and rights.

82 Al-Q�n�n al-Madan�, volume 6, pp. 373–383.
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4.1 Insolvency and Bankruptcy

During the decades of  protracted economic crisis and chronic inability 
of  debtors to meet their required repayments, the number of  cases of  
bankruptcy in Egypt rose dramatically. The former civil code, with its 
liberal approach, addressed this area only brie� y; its provisions were 
contradictory and irregular, creating a state of  complete chaos (  faw �). 
Creditors were concerned that insolvent debtors would attempt to 
move money outside the bankruptcy arrangement; they were nervous 
of  each other, lest one secure priority over the other in collecting the 
debt from the debtor, or seize preferential securities than those he held, 
thus leading to undesirable competition between them; debtors were 
also alarmed by the potentially arbitrary actions of  their creditors, so 
that the institution of  bankruptcy failed to meet the foundation of  
protection that is supposed to be one of  its key hallmarks.83 This situ-
ation resulted in constant tension and impaired commercial life and 
the national economy. As the economic situation deteriorated, so the 
level of  damage increased.

As part of  its goal of  encouraging a form of  legal and economic 
stability (insofar as this was possible, given its social goals) and of  
promoting healthy and honest competition in accordance with the 
principle of  forgiveness (�af�), as discussed in the previous chapter, the 
New Code regulated the issue of  bankruptcy for the � rst time in Egypt 
or any Arab country. “The interests of  both parties were taken into 
account . . . in order to protect against the tyranny of  the creditor and 
the distress of  the debtor. (This dual approach) provides protection for 
both creditor and debtor.”84

De� ning clear boundaries for the institution of  bankruptcy constituted 
an essential � rst step in the desired solution. The Code established that 
a debtor would be declared bankrupt if  his assets were insuf� cient to 
pay his debts due for repayment. However, in accordance with the 
principle of  judicial � exibility that characterizes the entire Code, such 
a declaration was not a merely mathematical procedure. The Code 
stated that the court must, in any case, taken into account the condi-
tions relating to bankruptcy before making its ruling, whether these 
conditions were of  a general or a speci� c nature. The court must take 
the future income of  the debtor into account, as well as his personal 

83 Al-Was��, volume 1, pp. 72–73.
84 Ibid., p. 73.
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capability, the extent of  his responsibility for the circumstances leading 
to bankruptcy, the interests of  the creditors, and any other condition 
liable to in� uence his � nancial situation.85

After bankruptcy was declared and published in a special registry, 
the court was not required to present any future payment of  the debtor 
for immediate repayment. On the contrary, the court enjoyed broad 
discretion in leaving future debts at their set dates, or to postpone 
repayment in order to facilitate the attempt by the debtor to remove 
his debts in the manner that was most convenient for him. Moreover, 
the Code went a step further toward the bankrupt individual, allowing 
him to sell parts of  his assets even after bankruptcy, and against the 
creditors’ wishes (in order to afford him a measure of  control over his 
own fate, rather than obliging him merely to await the actions of  his 
creditors). This was permissible if  he sold assets at a proper price for 
the transaction in question, and the purchaser deposited the money 
in the court exchequers. The amount of  money so received would be 
transferred for payment of  the debtor’s liabilities to his creditors.86

A further provision in favor of  the bankrupt individual related to 
what the explanatory notes referred to as a ‘humanitarian procedure’ in 
order to provide the individual with money to cover his living expenses 
if  his creditors had made his personal expenses subject to the arrange-
ment. By request, the court could permit the bankrupt individual to 
receive living expenses from his income as seized by the creditors—a 
provision that had not been present in the previous civil code, and the 
absence of  which caused great suffering to bankrupt individuals and 
their families.87

The New Code also protected the rights of  creditors, unlike the 
outgoing civil code. Firstly, the registration of  the demand to declare 
insolvency was suf� cient to prevent any disposition by the debtor that 
might reduce his assets or increase his liabilities. If  he took such action, 
this would be invalid from the creditors’ standpoint. This situation 
freezes the debtor’s actions and reassures the creditors. In order to reas-
sure them still further, and, particularly, in order to prevent attempts by 
the debtor to move his assets outside the bankruptcy arrangement, the 
Code established that the debtor would be penalized if, after the judge 

85 The Egyptian Civil Code, articles 249, 251.
86 Ibid., articles 255(2), 258; Al-Was��, volume 1, p. 73; Al-Q�n�n al-Madan�, volume 2, 

p. 681.
87 Al-Q�n�n al-Madan�, volume 2, p. 685; The Egyptian Civil Code, article 259.
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had declared his insolvency, he deceitfully concealed any of  his assets 
from his creditors in order to prevent the execution of  this declaration 
on these assets, or if  he presented exaggerated or false debts in a man-
ner intended to injure his creditors. “On the basis of  what we have 
presented thus far, it would seem that the institution of  bankruptcy as 
established by the New Code has undertaken to coordinate among all 
the opposing interests, protects the debtor from his creditors, protects 
creditors from their debtor, and protects the creditors from each other,” 
summarized the interpretative comments in Al-Was�!.88

4.2 Removal of  an Estate

In the previous civil code, the question of  the removal or distribution of  
an estate (ta�� yyat al-tarika) among the inheritors had been left as a matter 
of  personal status that depended on the religious community to which 
the deceased belonged.89 This situation created confusion, since the 
different communities applied different legal rules. The old civil code 
included almost no references to the important issue of  the removal 
of  an estate, and estate debts were sometimes not paid before distribu-
tion began to the inheritors, so that the latter received their portions 
along with the debts of  the estate. This created an intolerable situa-
tion whereby a person who purchased assets from the inheritors did 
not usually know, or could not know, of  the existence of  such debts. 
This confusion seriously impaired legal and economic stability and 
certainty. People were afraid to purchase from inheritors, and assets 
were sometimes left without buyers. Sanh�r� noted that the gravest 
problem facing the Egyptian judicial system was the lack of  coordination 
between the basic principle of  the Islamic Shar���a—l� tarika��il� ba�d sad�d 

al-dayn—i.e. the allocation of  the estate comes only after the removal of  
his debts—and the principle of  French law that the inheritors assume 
both the rights and the liabilities of  the bequeather.90

Once again, the New Code employed a principle from the Shar���a—
that of  l� tarika �il� ba�d sad�d al-dayn—in order to resolve an issue that 
had caused dif� culties for the Egyptian economy and for society at 

88 The Egyptian Civil Code, article 260; Al-Q�n�n al-Madan�, volume 2, pp. 
688–689; Al-Was��, volume 1, p. 73.

89 The �Ahl� Civil Code, article 54.
90 The Explanatory notes of  the code proposal, Al-Q�n�n al-Madan�, volume 6, 

p. 200; Al-Was��, volume 1, p. 74; Wuj�b, p. 85.
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large. Indeed, the Code emphasized that it was employing an ancient 
Islamic legal principle in order to secure the progress it sought for its 
society, and it saw no contradiction in this. Did the Code adopt this 
principle due to the sacred nature of  the Shar���a and its ostensibly spe-
cial status? The Code attached importance to the idea that an estate 
should be divided only after the debts have been repaid, in order to 
restore certainty to the laws of  inheritance and prevent damage to 
the economy. Once again, we may see how an arrow is placed in the 
wood, and the Shar���a—which, in this case, was consonant with the 
desire principle—was drawn around the arrow. To prove our point, we 
would argue that, had the Shar���a established the opposite principle, it 
may reasonably be assumed that it would not have been adopted, as 
we have seen in other areas that hampered economic certainly, such as 
the institution of  the sale subject to a right of  redemption, which was 
drawn from the Shar���a, and which was abolished by the New Code 
without any particular sentiments. The sanctity and status of  the Shar���a 
were, therefore, recruited to serve the most mundane of  causes. “The 
provisions for the removal of  an estate as introduced in the New Code 
are certainly among the most important provisions innovated by this 
Code,” Sanh�r� noted.91

Contrary to its predecessor, the New Code noted that, in the laws 
of  inheritance, the Islamic Shar���a would apply to all citizens of  Egypt, 
even if  they were not Muslims. This provision emphasized the man-
ner in which the Code regarded the element of  � qh in the Shar���a, as a 
tool for mundane law appropriate for the members of  all the religious 
communities, regardless of  any question of  sanctity, unique morality 
or religious or ethnic status.92

For the � rst time in modern Egyptian legal history, the New Code 
established a stable, progressive and clear mechanism for the removal of  
an estate. An estate manager could be appointed by the bequeather or 
by the court; the estate, its liabilities and the liabilities of  others toward 
it were all de� ned; the removal of  the debts of  the estate; and the 
transfer of  what remained of  the moneys of  the estate to the inher-
itors, free of  any debts.93

91 Al-Was��, volume 1, p. 74.
92 The Egyptian Civil Code, article 875; Al-Was��, volume 1, p. 74; Fiqh al-Khil�fa, 

p. 39.
93 The Egyptian Civil Code, article 876; Al-Q�n�n al-Madan�, volume 6, p. 201.
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A further innovation, designed to protect economic stability, was the 
collective removal of  the estate. This term, the explanatory notes to 
the Code clari� ed, meant that only the estate manager represented the 
estate, and the creditors could not take any legal proceeding otherwise 
than with reference to the manager. They could not seize possession 
of  land belonging to the estate, and they could not execute any legal 
disposition prior to the completion of  the removal of  the estate. The 
explanatory notes to the proposed Code commented that the Code 
was thereby removing the creditors from the estate, preventing their 
taking any individual steps prior to the completion of  the allocation. 
This ensured true equality among the different creditors, as we also saw 
in the case of  bankruptcy. In this manner, all those involved should 
be satis� ed: the creditors enjoyed equal status among themselves; their 
rights were protected, and a state of  ‘free for all’ was avoided; the inher-
itors recognized that they would receive their portion free of  any debt; 
and a third party purchasing assets from the inheritors knew that he 
had no cause to be concerned about hidden debts. “This will stabilize 
commerce in assets derived from inheritance” was the hopeful expecta-
tion expressed in the explanatory notes to the proposed Code.94 The 
sale of  movable and immovable property of  an estate will be made by 
public auction unless all the heirs agree the sale will be carried out by 
negotiations or in any other way. If  the estate is insolvent the approval 
of  all the creditors is also necessary.95 

A further ruling included in the Code in this context was that creditors 
who, for any reason, were not included in the allocation of  debts would 
not enjoy any remedies with regard to a third party that purchased 
inherited assets in good faith. This was an important guarantee for eco-
nomic security in Egypt: any person who purchased an asset from inher-
itors knew that he would never be required to face the burden of  the 
debts of  inheritance, even if  this measure injured somewhat the rights 
of  these creditors. Such creditors would, however, be entitled to � le suit 
against the inheritors.96 Finally, in order to stimulate the transferability of  
property the Code innovated that if  a contract or a will contain clause 
stipulating the inalienability of  a property, such a clause will be valid if  
based on a ‘legitimate reason’ and limited to a reasonable duration.97 

94 The Egyptian Civil Code, articles 883–884; Al-Q�n�n al-Madan�, volume 6, 
p. 201.

95 The Egyptian Civil Code, article 893(2).
96 Ibid., article 897; Al-Q�n�n al-Madan�, volume 6, p. 202.
97 The Egyptian Civil Code, article 823(1).
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4.3 Assignment of  a Debt and Assignment of  a Right: 

Encouraging Horizontal Mobility

The assignment of  a debt from one debtor to another was not recog-
nized in Egyptian law prior to the era of  the New Code. The assign-
ment of  a right from one creditor to another did exist, but strangely 
required the authorization of  the debtor, as we shall see below.

Assignment is of  great importance in promoting economic mobility, 
since it permits not only restricted vertical activity between a speci� c 
creditor and debtor, but also horizontal mobility among creditors 
and among debtors. The frequency of  use of  such assignments may 
provide an indication of  economic expansion and sophistication in an 
economy.

Sanh�r� noted that Egyptian society was in particular need of  the 
tools of  the assignment of  a debt, since the main use of  this tool was 
to sell mortgaged land. The debtor owned land which he sold, endors-
ing together with the land his debt to the mortgager to another debtor 
who took his place.

The main principle introduced by the New Code in this respect 
was that the right could be transferred to a new creditor without the 
agreement of  the debtor, and the debt could be transferred to a new 
debtor without the agreement of  the creditor. Thus the tool for the 
assignment of  a debt or a right became particularly � exible.98

Assignment of  a debt (�aw�lat al-dayn): The Code established a basic 
principle that the assignment of  a debt was to take place by agree-
ment between the debtor and a third party who would bear the debt 
instead of  the original debtor. The dilemma that arose in this context 
was whether the assignment of  the debt could be effected against the 
explicit or implicit wishes of  the creditor.

The proposal, strongly supported by Sanh�r�, suggested an arrange-
ment whereby the assignment would only bind the creditor if  he 
authorized it; however, the creditor would not be permitted to reject 
the assignment if  his rights were protected. The proposal added that 
if  the creditor was tardy in giving his reply, this would be considered 
tantamount to rejection, “and, in this case, his refraining from replying 
or his refusal would be considered null, and the assignment would take 
place notwithstanding.” Thus the proposed law created an imposed 

98 Al-Was��, volume 1, p. 74. On the Assignment of  a Debt see the Egyptian Civil 
Code, articles 315–322; on the assignment of  a Right see article 303.

bechor_f7_211-255.indd   253 7/20/2007   2:53:59 PM



254 chapter five

af� nity between the action of  assignment, which was permitted, and 
the element of  the creditor’s will.

The proposed Code based its grounds on the theory of  the abuse of  
a right, which we encountered in the previous chapter, “since it is unfair 
that the creditors’ rights be protected, yet he seek to prevent the assign-
ment of  the debt.” In order to increase the chances of  the adoption of  
this legal model by parliament, the explanatory notes mentioned that 
this norm was drawn from the Islamic Shar���a (according to the M�lik� 
school). It was also noted that the �anbal� school of  the � qh also did 
not require the creditor’s consent to assignment; if  he refused, despite 
his not being damaged by the transaction, the judge could oblige him 
to concur.99 However, the explanatory notes added that, as was well 
known, the position of  the �ana�  school was the opposite: the creditor’s 
consent was required as a condition for assignment, as was also the case 
in the �anaf� Majalla: “An assignment between the assigner and the 
assignee is bound and dependent on the acceptance of  the assignee. 
He who says to his fellow, ‘Accept by assignment the debt I owe to 
so-and-so’, and the assigned accepts, the assignment is thereby bound, 
and it depends on the acceptance of  the assignee—if  he accepts—the 
assignment stands”100 (clari� cation of  the terms in the Majalla—the 
assigner is the debtor who makes the assignment; the assignee is 
the creditor; the assigned is the person who accepts the assignment).101

In the deliberations of  the Civil Code Committee in the Senate, 
this proposal encountered opposition. The principle that assignment 
should be permitted was accepted, but the president of  the committee, 
Mu	ammad al-Wak�l, and another deputy, �asan al-�Ashm�w�, opposed 
the idea that the creditor should be obliged to consent to assignment, 
even if  his rights were maintained thereafter. Sanh�r� referred them to 
the Islamic Shar���a, but they maintained their opposition. The two depu-
ties could not oppose the Shar���a, given its lofty status, but they argued 
that the scope of  application had changed in modern times, “and all 
has become dominated by evil and deceit (so that obliging the creditor 
to accept) will open a gate to numerous acts of  deceit.” Accordingly, 
they proposed that the end of  the article, stating that the creditor could 
not reject the assignment if  his rights were protected, be deleted, and 

 99 Al-Q�n�n al-Madan�, volume 3, p. 141.
100 The Majalla, article 683.
101 The Egyptian Civil Code, article 315; Al-Q�n�n al-Madan�, volume 3, pp. 

139–141; The code proposal, articles 444–447; The Majalla, articles 673–679, 683.
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this was duly done. The committee accepted this argument, noting that 
it was the creditor’s right to face a speci� c debtor of  his choice, and 
not another—otherwise, he might suffer damage.102 

Thus a complex legal situation emerged. As a general legal principle, 
the assignment of  a debt continued to apply in any case. If  approved 
by the creditor, the new debtor would replace the � rst one for all pur-
poses. If  the creditor did not approve, the assignment would still be 
valid, but it would not bind the creditor. For his purposes, he would 
continue to face the original debtor, while the new debtor would for-
ward the sum of  the debt to the original debtor, who would then pass 
this to the creditor.103

This was a typical example of  the method of  codi� cation of  the New 
Code: eschewing coercion, and favoring mutual persuasion and the 
acceptance of  the majority decision. The intention was to secure as 
wide a common denominator as possible among all those involved in 
the process, so that the Code would secure the greatest possible measure 
of  social legitimacy, and would hence be more effective and ef� cient. 
According to this logic, it was preferable that a particular reform be 
accepted only in part, but with broad consensus, rather than passing in 
its complete version, but at the price of  lesser consensus and impaired 
legitimacy.

The assignment of  a right (�aw�lat al-�aqq)—no particular problems emerged 
here during the legislative process, since this principle already appeared 
in the old Civil Code and was familiar in the Egyptian economy. 
Bizarrely, this right required the consent of  the debtor to the endorse-
ment of  the creditor’s debt, “which unnecessarily delayed commerce,” 
as Sanh�r� noted. Accordingly, the Code now provided for the endorse-
ment of  a right without the need for the debtor’s consent.104

102 Al-Q�n�n al-Madan�, volume 3, pp. 142–143.
103 The Egyptian Civil Code, articles 317(1), 318(2).
104 Al-Was��, volume 1, p. 76; The Egyptian Civil Code, article 303.
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CHAPTER SIX

TOWARD A NEW MODUS VIVENDI: 
LEGAL FLEXIBILITY (MUR%NA) AS A SOCIAL INTEREST

“You are hereby accused of  washing your clothes in the water channel.”
“Your Honor, may God uplift you, are you imposing a � ne on me for washing my clothes?”
“For washing them in the water channel.”
“Then where should I wash them?”
The judge hesitated, pondered, and was unable to answer. He knew that these poor 
villagers did not have water pools with clean pipe water, yet they must obey a modern 
law imported from abroad. The judge looked at me and said:
“The prosecution?”
“The prosecution is not interested in discussing where a man should wash his clothes. 
What interests the prosecution is the application of  the law.”
The judge turned his head away from me, lowered it slightly, nodded, and then said 
quickly, like someone unfastening a heavy load:
“Fine twenty (qursh) . . . Next!”

Tawf�q al-�ak�m, Diary of  a Village Prosecutor 
(Yawmiyy�t N��ib f� al-�Ary�f  ), 19371

Our needs for the old exist, as do our needs for the new. The old represents permanence 
and stability; the new—� exibility and development.

Sanh�r�, 19492

1.  The Foundation of MUR%NA—The Theory

1.1 Stone by Stone

Having claimed above that the author of  the New Code sought to 
achieve a balance between the polarized and con� ict-ridden extremes 

1 Tawf�q al-�ak�m, Al-Muallaf�t al-K�mila (Beirut: Maktabat Lubn�n N�shirun, 1994) 
volume 1, pp. 369–370. In this story al-�ak�m depicts in literary way the gap between 
the Western legislation and the reality of  the Egyptian peasant. In his story the legal 
system seems more occupied in its procedures and formalities than in creating justice. 
Al-�ak�m was the son of  a judge, and he � nished law school in 1924. His original 
ambition was to be a writer, but his father insisted on a more practical occupation. After 
completing his legal Ph.d in Paris and working for the Egyptian public prosecutor’s 
of� ce, he abandoned the legal � eld to become a famous novelist; Reid, pp. 108–109.

2 Al-Jad�d wa al-Qad�m, pp. 6–8.
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of  Egyptian society—between poor and reach, the individual and the 
collective, the past and the future, and progress and tradition; and hav-
ing described the manner in which this balance was manifested both 
in the New Code itself  and during the legislative process, the question 
now arises as to how all these aspects may combine together to form 
a functioning and operative mechanism. What factor, if  any, can con-
nect all these components, and, indeed, is it even possible to bridge 
and connect them so that they do not contradict each other? The gen-
eral principles described above for protecting the weaker members of  
society seem contradictory to the principles of  encouraging the strong 
and achieving economic and social progress; the same is true for the 
tension between the individual and society.

Moreover, moral elements in particular and ideological elements in 
general introduced into the statute book may clash with the positivist 
and practical dimension of  law, and questions of  individual and social 
justice may clash with values that are important to any legal system, 
such as legal stability and commercial con� dence.

In other words: what transforms these individual and apparently 
contradictory components into a dynamic legal formula capable of  
successful application in everyday life? This is a cardinal question, 
since the more complex the tasks taken on by the Code, the greater the 
apparent threat to its homogeneity and harmony, as Sanh�r� himself  
noted, re� ecting his awareness of  this growing problem.3 

The element capable of  connecting all these components is elusive and 
covert, and cannot easily be found through a positivist perusal of  the 
articles of  the Code. Nevertheless, its presence is evident and impres-
sive. This element, the pulsing heart of  the New Code, is what this 
book terms the foundation of  � exibility (mur�na).

I use the term mur�na to refer to a philosophical state characterized 
by mutual concessions, compromise and conciliation, � exibility and 
elasticity, the bridging of  distinct elements, pragmaticism and the 
eschewing of  dogma, or, as the architect of  the Code, �Abd al-Razz�q 
al-Sanh�r�, wrote in 1935:

(Between the more and the less) I prefer the less. It has a completeness 
and purity that cannot be sullied. This is the practical interest—prag-
matism (al-br�jm�tiyya).4

3 Al-Was��, volume 1, p. 61.
4 Diary, 17 August 1935, p. 268; Wuj�b, p. 72.
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This chapter argues that the principle of  mur�na is broad and compre-
hensive, and is supposed to be manifested in politics, in society and in 
law as a remedy for a polarized and tension-ridden society.

On the legal level, we have already seen evidence of  this principle on 
various occasions relating to the legislative process, when the authors 
of  the New Code sought to introduce normative elements, but to do so 
without a revolution and while attempting to secure broad legitimacy, 
even at the price of  compromise. However, mur�na in the legal realm 
cannot be divorced from the social, economic and political spheres, since 
the New Code sought to use law to achieve social, and perhaps even 
political, outcomes. Accordingly, this is a broad, horizontal foundation 
that cannot be con� ned to a speci� c discipline. We shall now examine 
the in� uence of  this element on the content and spirit of  the New Code, 
through the unique and sophisticated mechanisms it introduced.

The foundation of  mur�na is, above all, an essence of  continuity and 
of  a continuum of  time and space on which the new is to be constructed. 
The new is built on the foundation of  the old, but does not displace it. 
As Sanh�r� says: “The new is born of  the old—without the old there 
is no new . . . What is new today will be old tomorrow, and tomorrow’s 
old was new yesterday . . . Accordingly, there is no difference between 
new and old.”5 This continuity is not automatic, however, but one 
based on a critical dialogue between old and new. In his article ‘The 
Old and the New’, Sanh�r� poses a rhetorical question:

What is civilization? Is it not a stable base of  the old, on which we shall 
construct a building renewing over time? And what is science? Is it not 
the knowledge we have received from our ancestors, generation after 
generation; and each generation demolishes a crumbling stone in the 
building and replaces it with two new stones, so that the building becomes 
harmonious and rises to the edge of  the sky? Does modern thought not 
clash with ancient thought, only to realize that the old can sometimes be 
like waste, but can sometimes also be like a rich fertilizer?6

In terms of  scope, mur�na relates to an adaptive and pragmatic approach 
that should be shown by all elements of  society in order to ensure social 
reconciliation, and not merely by any speci� c sector of  the population. 
This explains the importance Sanh�r� attached to ensuring the Code 
would apply to all sections of  Egyptian society—locals and foreigners 

5 Al-Jad�d wa al-Qad�m, p. 6.
6 Ibid., pp. 7–8.
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and the members of  the different religious communities. There were 
to be no extra-territorial sectors, as had hitherto been the case with 
foreigners and the members of  some religious communities. Accordingly, 
Sanh�r� regretted the fact that the Egyptian New Code, unlike civil 
codes around the world, did not include the laws of  personal status, 
contrary to his initial hopes.7 In other words, his regret was not con� ned 
to the speci� c context of  the laws of  religious status, but also related 
to the comprehensive character of  the Code as a unifying basis for all 
of  Egyptian society. According to Sanh�r�’s approach, the totality and 
integrity of  civil law has a social value, permitting the establishment of  
the foundation of  mur�na among all sections of  the population.

It might be added here that when Sanh�r� introduced into the Code 
norms drawn from the Shar���a and applied them to all the citizens and 
residents of  Egypt—Muslims and non-Muslims alike—his perspective 
was centered not only on the religious component, but rather on the 
Shar���a as an ostensibly authentic local Eastern entity; a default source 
for society offering a broad cultural common denominator and capable 
of  overcoming social slits and promoting a form of  national reconcilia-
tion. Sanh�r� admitted his admiration of  the Islamic Shar���a, including 
its strong component of  mur�na. As he noted, “It can take on the garb 
of  the time in which it operates.”8 

Accordingly, mur�na serves as the oil in the wheels of  society, no less 
vital than progress and technology, since these cannot promote the 
desired social reconciliation. Sanh�r� wrote:

The fundamental conditions for social reconciliation are maintaining 
consensus and coordination between citizens, interests and opinions. 
Reform and progress of  any kind can be adopted only in an atmosphere 
of  stable social reconciliation. Reform and progress alone cannot bring 
such social reconciliation.9

The development and emphasis of  the foundation of  mur�na and its 
deliberate inclusion in the New Code, as we shall see further on, con-
stitute a declaration on the part of  the author of  the Code that the 
intention is not only to issue a technical statute book, but also to develop 
a new, practical social formula for the functioning of  Egyptian society; 

7 Wuj�b, pp. 59–61.
8 Diary, 27 June 1923, p. 93.
9 Ibid., 15 July 1928, p. 180. Originally this was the remark of  the French President, 

and Sanh�r� copied it with enthusiasm to his diary.
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a new social contract centered on a new modus vivendi for Egyptian 
society, including mutual concessions and solidarity, including in the 
context of  the relations between rich and poor:

The social problem in Egypt is not how to take from the rich in order 
to give to the poor, but how to raise the standard of  living for all, since 
the average per capita income in Egypt is incredibly low.10

The lack of  dogmatism is re� ected in the need for compromise or, at 
least, the need to assuage the tension that had accumulated in Egyp-
tian society between East and West—between Eastern and Western 
legal tools, and between the different world views of  these two norma-
tive worlds, between which Egyptian intellectual society, then as now, 
has tried to choose. Here, too, the foundation of  mur�na in the Code 
mandated compromise, drawing on the West for utilitarian purposes, 
in accordance with the functional tests of  the bene� t of  the East. The 
West is not invalid per se, when it serves the interests of  the East. Or 
as Sanh�r� commented in his personal diary in 1923:

(There are two intellectual groups in Egypt). The � rst clings blindly to an 
Islamic past that does not develop with time—something that may produce 
hatred for the Islamic nation and harm the religious minorities that live 
in the Near East, who will therefore turn to Europe for protection, thus 
turning against us rather than combining their efforts with ours.

On the other side, there is a group that seeks to cut the umbilical cord 
of  the past in order to introduce European civilization in Egypt, making 
the country part of  Europe, and without paying attention to the unique 
traditions and history of  this country or to its Eastern temperament.

Both groups present a danger for Eastern society. We must admit 
that we need Europe at the present; but this does not imply sacri� cing 
our own national traditions and introducing a foreign civilization in our 
Eastern land . . . What binds us together forcefully is the past. A nation 
cannot rid itself  of  its past, unless this be a nation fumbling in the dark 
to � nd its way and unable to locate the path.11

We have indeed seen in the previous chapters that Islamic legal tools 
can be used in accordance with the required standard of  functionality, 
just as Western legal tools can be employed. The focus of  attention is 
the good of  Egyptian society, and, according to this logic, it is unim-
portant what sources are used to this end. This is mur�na, and one 
of  its manifestations is the motif  of  takhayyur—selecting that which is 

10 Ibid., 13 January 1944, p. 293. 
11 Ibid., 31 October 1923, pp. 91, 125, 127.
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good—a � exible and functional approach that has been perceived in 
the West as confused eclecticism.

What is the difference between mur�na and takhayyur? The former is 
a broader term, describing a philosophical approach re� ected in the 
legal, social and political spheres, whereas takhayyur is one of  the practi-
cal tools employed to manifest such an approach.

This chapter argues that the pragmatic dimension of mur�na has two 
contradictory meanings. On the one hand, it is the glue that binds 
together the legal components of  the Code, as we shall see below. On 
the other, it is an opposite element that sometimes draws the differ-
ent components apart in order to facilitate movement and ef� ciency. 
Which direction applies depends on the content, time and place of  
any given instance. It is, therefore, elastic and formless glue that adopts 
its desired form in accordance with the required functionality. This 
elastic duality in the foundation of  mur�na explains its importance and 
ensures its success.

The foundation of  mur�na is, therefore, intended to act as a glue in 
three different spheres, situated between law, society and time. The 
� rst is within the Code itself, as a legal component binding the various 
components into a holistic creation. It softens shocks, balances opposites 
and prevents friction. The second is the glue between the Code and 
society: the Code must be � exible enough to adapt to the polarized 
and rapidly-changing Egyptian society in order to help it and guide 
it to meet the objectives it sets. This dimension of  � exibility is also 
required in order to provide the Code with legitimacy in the society 
in which it is introduced.

In the third sphere, the Code turns like the two-face god Janus to 
two different communities of  time—contemporary Egypt, with all the 
� aws it sought to amend, and the future Egyptian society it sought to 
establish—the present and the future. The future community could be 
identical or similar to that of  the present day, but it could also be a 
different Egypt, characterized by the solidarity and harmony that the 
Code would help develop over the years. The reform might be a success, 
or it might remain utopia; in any case, the Code was designed to be 
appropriate for all these societies—no easy task, and one that required 
a considerable measure of  � exibility, since it had to adapt to any time 
and place, and be capable of  changing as circumstances changed.

A further dilemma that explains the extensive use of  the foundation of  
mur�na is that the Code sought to avoid dismantling social frameworks or 
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causing revolutions. It aimed to introduce change in order to maintain 
the existing social order, not in order to overthrow it. If  the aim is to 
avoid dismantling existing frameworks, it is harder to address the ills 
of  society, and particularly social polarization. This is the challenge of  
mur�na and the challenge of  the entire Code. The authors of  the Code 
hoped that the � exibility of  mur�na would have a spiral quality enabling 
them to overcome this quandary: how to change without changing, and 
how to be � exible within an in� exible scope.

1.2 Activating the Foundation of  Mur�na

Given this complex dilemma, it could be argued that mur�na as a cen-
tral foundation in the New Code functions not only as a theory, but as 
a practical mechanism comprising several wheels of  � exibility that 
operate simultaneously.

The � rst is the mechanism that renders the contract laws � exible, 
allowing them to function as social scales on which the various sectors 
of  Egyptian society will be weighed, in the hope and intention of  
achieving balance among them; custom (�urf  ) is another important 
foundation of  � exibility, manifested both within the New Code and 
between the Code and society; in addition to a series of  legal criteria 
desired to introduce � exibility into the Code and its provisions; and all 
these are implemented with scrupulous discretion in order to ensure 
due balance.

These wheels of  � exibility are scrutinized from above by the court, 
which is charged by the Code with the most important function in the 
process of  legal and social mediation. This New Code granted the 
civil judge a normative status he had not previously enjoyed; he not 
only resolved disputes between the two parties, in which framework he 
also, to an extent, established general legal norms; the court was also 
expected to operate that new social order to which the Code aspired, 
and its success in so doing would depend on the measure of  � exibility it 
showed. The court is charged with driving this socio-legal mechanism, 
and is the guarantee for its success.

In other words, the court is the mechanical dynamo that moves the 
system of  � exibility in the Code, and hence the entire Code as a socio-
legal machine. The function of  the Code cannot be appreciated without 
understanding the decisive function of  the court within the Code. We 
shall below discuss these components of  � exibility.
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2. Contractual Flexibility in Action

2.1 The Restriction of  ‘Free Will’ (Sult�n al-�Ir�da)

As they came to draft the section of  contract law in the New Code, the 
authors considered what approach to adopt in order to adapt this 
section to the general spirit of  the Code. Should they follow the cha-
racteristic approach of  Continental civil law in the eighteenth and 
nineteenth centuries, re� ecting the Enlightenment philosophy which, 
as we have already seen in previous chapters, was based on the indi-
vidual and saw the individual as the sum picture, and hence sancti� ed 
the individual’s agreements and contractual freedom? Or should they 
prefer the contrary approach, which had emerged during the twen-
tieth century—the sociological perspective that places society and its 
interests in the center, even at the expense of  individual interests, and 
intervenes in the contractual freedom enjoyed by the individual? We 
have also seen that, as far as property and contract law is concerned, 
the New Code clearly followed the ‘social function’ of  property law 
and the sociological doctrines of  the contract, with the goal of  trans-
forming contracts into social tools for change. Despite this, however, it 
would also seem that the New Code struck compromises between the 
major philosophical schools of  contract law, faithful to the pragmatic 
approach re� ected in ideological terms in the foundation of  mur�na. The 
expression ‘contract law as ideology’ is not accidental; it was borrowed 
from the article of  Feinman and Gabel, which re� ected the changes 
that occurred in American case law and legal philosophy relating to 
contract law in the context of  the changing socioeconomic perspectives 
of  the past three centuries. In general terms, these transformations in 
American law mirror the dilemma faced by Egyptian law, between the 
nineteenth-century emphasis on the individual and the desire to create 
a more ‘just’ society that emerged during the � rst half  of  the twentieth 
century. However, American law played no role as a source of  reference 
for Egyptian or Arab law, and this source is mentioned here solely as 
a methodological aside.12 

The � rst approach, followed by the outgoing Egyptian civil code, 
founded the entire social system on the individual. The individual was 
the purpose, and the collective existed for his bene� t. The personality 

12 J. Feinman, P. Gabel, “Contract Law as Ideology”, in D. Kairys ed. Politics of  Law, 
a Progressive Critique (New York: Pantheon Books, 1990), pp. 373–386. 
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of  the individual becomes complete only when his motif  of  liberty is 
realized, and the external manifestation of  this liberty is his autonomous 
free will. Sanh�r� emphasized that just as the French philosophers had 
made thought the epitome of  personality (cogito ergo sum), so the legal 
experts who adhered to this school had lauded the foundation of  will.13 
According to this approach, the individual is not subject to any obliga-
tions unless he has chosen this of  his own free will. Exponents of  this 
school claimed that their approach was consonant with natural law, which 
they saw as based on the obligation to respect individual liberty.

This approach was certainly attractive to the authors of  the Egyp-
tian New Code, who were familiar with it and with the accompanying 
economic approaches, such as the French theory of  Physiocrates, which 
argued that if  economic activity were completely free, competition 
would blossom and prices would be determined according to supply and 
demand rather than as instructed by the legislator. This test of  supply 
and demand would eventually lead to stability in prices, which would 
also mean social stability. The rami� cation of  this theory is that the 
economic sphere should be governed solely by free will, and contracts, 
inter alia, should be subject only to the will of  the parties.14

According to the approach of  the exclusive dominion of  free will, 
obligations in general, and indeed the entire legal system, are essentially 
based on free will: ownership is rooted in free will, the rights of  the 
family are based on the contract of  marriage, i.e., on free will, and 
inheritance is based on the binding testament, which thus preserves free 
will even after death. According to this school, it is unacceptable to 
restrict the applicability of  the contract on the grounds that discrimina-
tion has arisen (see the discussion of  ghabn in Chapter Four) in the rights 
of  one of  the parties, provided that he chose to enter the contract in 
such a situation. Accordingly, the employee who signs a contract with 
an employer must perform whatever he has undertaken to do; the lack 
of  balance between the parties to the contract is irrelevant. Factors 
such as ‘social solidarity’ (ta �mun �ijtim�����), ‘the abuse of  a right’ and 
the elements of  justice are secondary to the dominance of  free will. 
Moreover, if  a contract has been made through the agreement of  the 
parties, it should only be amended with their joint consent, and the 
judge is not entitled to amend it or to add any new provision.15

13 Al-Was��, volume 1, p. 153.
14 Ibid., p. 156.
15 Ibid., p. 158.
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A second possible approach that developed during the twentieth 
century, again as the result of  economic changes, was also well-known 
to the authors of  the New Code. The development of  industrializa-
tion, major corporations and workers’ organizations led to a social 
perspective on contract law and, in particular, to an emphasis on the 
interests of  the collective at the expense of  the individual. Free will was 
overruled in favor of  social interests, which were now perceived as of  
greater importance. Social considerations such as the stability of  the 
contractual relationship, the development of  trust between the parties 
to the contract, and the securing of  social solidarity by legal means 
restricted the direction enjoyed by the individual within the legal total-
ity, and emphasized the discretion of  the collective.

The authors of  the New Code, were aware of  both these approaches. 
Since they perceived the use of  contract law as a socio-legal manifesto 
and as an ideology, they decided to opt for the intermediate path of  
mur�na. Sanh�r� wrote: 

The New Code adopted an intermediate position in de� ning free will. It 
did not injure it to the extent that it would be deferential to the judge or 
the legislator, and the legal basis is still the free will to associate; however, 
it did not allow it to run wild in de� ning contractual relations without 
attention to the public good and the requirements of  justice.16 

The explanatory notes to the proposed Code added that the Code did 
not position free will as the exclusive axis along which legal relations 
were to move, but rather gave it a mediating role as a bridge between 
individual liberty and the good of  society.17

Indeed, the New Code restricted the free will of  the party to an agree-
ment both during the making of  the contract and in its application. In 
the making (takw�n) of  a contract, the Code expanded the framework 
of  unfairness ( ghabn), as we have already seen, and prevented one party 
from exploiting the levity or caprice of  the other, even if  the latter were 
satis� ed and aware of  his actions when signing the contract, since the 
element of  his free will was not perfect (�a���) in this situation, and 
accordingly was not to be taken into account. This is a clear example 
of  the restriction of  the free will of  the parties to a contract—both 
that of  the exploiter and that of  the exploited.18 

16 Ibid., p. 90.
17 Al-Q�n�n al-Madan�, volume 1, p. 24.
18 The Egyptian Civil Code, article 129; Al-Was��, volume 1, p. 90.
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Further examples of  restrictions in making a contract, as we have 
seen, included a restriction on the coercive force of  a uniform contract 
(�aqd al-�idh��n) and the theory of  the abuse of  a right. A prominent 
example of  the restriction of  the free will of  a party in implementing 
an agreement is the theory of  unforeseen circumstances, as discussed 
in detail in Chapter Four. Moreover, a party could pay � nancial com-
pensation if  it emerged that speci� c performance was very dif� cult; the 
Code established that “if  speci� c performance were very dif� cult for 
the obliged party, it could pay � nancial compensation, if  this would not 
cause substantive damage to the creditor.”19 Sanh�r� further noted that 
the New Code not only places the will of  the legislator before that of  the 
parties, but, in some cases, places the will of  court before that of  the 
parties. An example of  this is when the Code states that

If  the parties have agreed to all the substantive matters in the contract, 
and reserved the option to agree the details at a later point, and did 
not include the stipulation that the contract would not be made in the 
absence of  agreement between them, the contract will be considered as 
perfect and made. If  a dispute emerges regarding details not agreed, these 
shall be determined by the court in accordance with the nature of  the 
transaction, the provisions of  the law, custom and equity.20 

The obvious deviation in this article from the principle of  free will aroused 
debate in an external seminar of  jurists that accompanied the � nal stages 
of  drafting the proposed Code. Judge ��diq Fahm� commented that, 
in order for a contract to be completed, it was necessary to secure a 
full expression of  the will of  both parties in all the relevant subjects; if  
the expression of  will was partial, the contract could not be made, and 
would, in his opinion, constitute a contract whose conditions had not 
been met. Another jurist, Dr. ��mad Zak� of  the Faculty of  Law at 
Fouad University, criticized judicial intervention in � lling in the details 
of  the contract from a different angle: “The honorable Minister Sanh�r� 
B�sh� has perceived (the completion of  the details of  the contract) from 
the objective (maw ����) angle, whereas I believe that the details are per-
sonal and subjective matters that are substantive from the perspective 
of  the parties to the agreement.” He noted that, in accordance with 
this proposal, the judge was obliged to complete people’s contracts (in 
keeping with custom, equity, etc.), even if  this were contrary to their 
initial intention and will. Another participant in the deliberations, the 

19 The Egyptian Civil Code, article 203(2).
20 Ibid., article 95.
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Senate deputy Mu	ammad �ilm� ��sh� B�sh�, determined that “It is 
already our usage (��da) that, in the case of  a lack of  clarity in the text, 
the judge turns to the nature of  the transaction, to case law, to custom 
(�urf  ) and to usage (��da).”21 The interpretation of  the Code concluded 
that “in all these cases, there is a deviation from the principle of  free 
will, but the New Code has sacri� ced this principle in favor of  loftier 
interests.”22 

The foundation of  mur�na may be seen here in two contexts. The � rst 
is the rejection of  the ‘tyranny’ of  absolute ‘free will’ in favor of  the 
collective intervention with a desirable social goal: to protect the weak 
and to protect economic and social principles consonant with modern 
times. This is the � rst mur�na.23

However, the New Code refrains from adopting a new dogmatic 
approach in place of  the previous dogma, and, accordingly, it positions 
itself  in the middle, between individual free will and the collective will. 
It balances these two elements while recognizing the con� ict between 
them—and this is the second mur�na.

In other words: the Code attributed a conscious social function to 
contract law, mediating and balancing individual will and collective 
will, leaning sometimes toward the former and sometimes toward the 
latter, depending on the circumstances. This process of  weighing and 
adjustment may also be described in accordance with the social standard 
alone: contract law steers particular actions of  the collective for some 
social purpose, while at the same time blocking other actions by society. 
Contract law is both a social accelerator and a braking mechanism, 
and this explains the high level of  � exibility it must develop. 

2.2 Personal and Material Theories of  Obligation

The Code introduced an additional legal balance between two distinct 
schools current in the world of  comparative law at the time, relating to 
the perception of  the obligation (al-�iltiz�m). Faithful to the functional 
approach and to takhayyur, as discussed above, the Code once again 
combined both schools in order to secure the optimum result from 
its perspective. This balance showed not only the extent to which the 

21 Al-Q�n�n al-Madan�, volume 1, pp. 73–76.
22 Al-Was��, volume 1, p. 91.
23 The explanatory notes of  the code proposal used the term ‘tyranny’. See Al-

Q�n�n al-Madan�, volume 2, p. 225.
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authors of  the Egyptian New Code were familiar with the changes tak-
ing place at the time in legal theory, but also the extent to which global 
legal discourse was part and parcel of  internal Egyptian legal discourse. 
While this discussion of  the obligation relates to a legal distinction, it 
nevertheless has social signi� cance.

Two principal schools applied in the legal perception of  an obliga-
tion. The personal (shakh�iyya) school saw the essence of  the de� nition 
of  an obligation as relating to the personal relations created between 
a speci� c creditor and a speci� c debtor; this approach is essentially 
characteristic of  Latin law.24 

By contrast, the material (maddiyya) school sees the subject of  the obli-
gation as the central factor in the relationship, and attributes secondary 
importance to the personal relationship. According to this school, an 
obligation is essentially a material rather than a personal relationship. 
This is the traditional approach of  German law.25 In accordance with 
this approach, if  the personal connection is less central, then the entire 
question of  will, and, particularly, the mental and moral defects in the 
expression of  will, are less signi� cant. The focus is on the subject of  
the transaction rather than on those who perform the transaction.

Accordingly, the material school explains in logical terms that the 
obligation remains valid even if  the parties involved change—for 
example, in the assignment of  a right the creditor is replaced, and 
in the assignment of  a debt the debtor is replaced, yet the obligation 
remains intact. According to the personal school, as the parties to the 
transaction change, the obligation is dissolved. The maddiyya school also 
explained that an obligation may be created without a debtor, in an 
obligation in favor of  an unde� ned or absent person; for example, in 
an obligation to award a prize; in a condition in favor of  a third party; 
or in the obligation of  a person who has signed a bearer’s certi� cate. 
The maddiyya school argued that if  the obligation were no more than 
the personal relationship between creditor and debtor, there would be 
no obligation in the absence of  either of  these parties.

The material school is the more sophisticated in legal and economic 
terms. This was recognized by the Latin codes of  the twentieth century, 
which accepted some of  its applications, recognizing the assignment of  

24 Al-Was��, volume 1, p. 93.
25 Ibid., pp. 93–94.
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a right (but not the assignment of  a debt; this was the case, for example, 
with the outgoing Egyptian civil code) and a bearer’s certi� cate. Con-
ditioning in favor of  a third party was extended to include a condition 
in favor of  an unde� ned person. Some Latin codes went still further, 
recognizing the assignment of  a debt.

In the framework of  the perception of  contract law as a socioeconomic 
ideology aspiring to encourage dynamism, it may be seen that the New 
Code was uncertain which path to take. It was undoubtedly attracted 
by the more sophisticated theoretical perception of  obligation, with 
its concomitant elaboration of  contract law. The Code strove to be as 
modern and progressive as possible, in order to encourage progress in 
Egyptian society and economic life, and it might be argued that it was 
reluctant to relinquish the chance to adopt sophisticated legal tools. On 
the other hand, we have also seen the importance it attached to the 
mental dimension, since this permitted it to introduce considerations 
relating to justice and morality and offered an opportunity to direct and 
control processes. As always in the New Code, this apparent contradic-
tion would have to be resolved by way of  compromise. 

Accordingly, Sanh�r�, as the architect of  the New Code, noted that 
“the New Code has adopted an intermediate position: it has not dived 
to the depths of  the material school, but it does re� ect the developments 
that have been seen in this � eld in the Latin codes under the in� uence 
of  German law.”26 In other words, the Code remained within the sphere 
of  Latin law, in order to protect the personal context of  the obligation, 
which it considered an important foundation; but it placed itself  in the 
sector of  progressive Latin law, which had already accepted some of  
the principles of  the maddiyya school.

Consequently, the New Code continued to view the obligation as a 
personal relationship between individuals who had expressed a common 
will to associate; this will permits the entry of  the mental and moral 
factors. Naturally, this must be without bias, coercion or exploitation, 
error or deception. Even an involuntary relationship (�iltiz�m ghayr �ir�d��) 
is seen by the New Code as a relationship between speci� c parties; for 
example, a creditor who sues for compensation for mental suffering, 
cannot transfer this right to his inheritors, unless the obligation acquired 
the form of  an agreement between himself  and the person causing the 

26 Ibid., p. 94.
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damage, or unless he demanded this right from the court. In Al-Was�!, 
Sanh�r� noted that this example embodies the clear recognition by the 
Code of  the personal dimension in non-contractual obligations.27 

At the same time, however, the Code readily accepted the innovations 
of  the maddiyya school of  obligation. Firstly, it retained the small number 
of  applications of  this school that were already included in the outgoing 
Egyptian code and in case law; within this framework, and as already 
noted, it recognized and even extended the rules for the assignment 
of  a right.28 It also permitted conditioning in favor of  a future person 
or in favor of  a party or interest who were unde� ned at the time of  
making the contract. The conditioning in favor of  a third party could 
be effected in favor of  a future person or institution, or in favor of  a 
person or institution that was unde� ned at the time of  making the 
contract, subject to the provision that it would be possible to de� ne 
such persons or institutions when the outcomes of  the contract would 
become valid, in accordance with the conditioning.29

The Code also introduced the most recent developments in the pro-
gressive Latin codes of  the period, particularly those from the proposed 
Franco-Italian civil code of  1928, which later became the Italian civil 
code, just as these codes had adopted the maddiyya school. For example, 
in addition to the assignment of  a right, the Code added the assignment 
of  a debt, or an explicit provision stating that a person who presented to 
the public an undertaking to award a prize in return for speci� ed work 
would be required to award the prize, even if  the work were undertaken 
without direct af� nity to the promise of  the prize, or even without 
knowledge thereof—a classic position of  the material school.30

2.3 Internal Will and External Will

A further balance addressed by the contract law of  the New Code 
was that between two additional legal theories that were current in 
contemporary European law: the theory of  the internal or covert will 

27 The Egyptian Civil Code, article 222; Al-Was��, volume 1, p. 95; Al-Q�n�n al-
Madan�, volume 2, pp. 566–567.

28 The Egyptian Civil Code, articles 303–314.
29 Ibid. article 156.
30 Al-Was��, volume 1, p. 95; The Egyptian Civil Code, articles 315–322, 162.
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(na�ariyyat al-�ir�da al-b�!ina) and external or overt will (na�ariyyat al-�ir�da 

al-��hira).31

The theory of  internal will, which generally characterizes Latin law, 
is based on the element of  mental will, i.e., on the actual intention 
of  the party to the agreement. The concrete manifestation of  this 
will is no more than a presumption (qar�na) that may be contradicted. 
The second theory, of  external will, typi� es the German school, and 
emphasizes the external manifestation of  will, which it considered as 
will itself, since this manifestation is the social appearance of  will, and 
law is generally interested in the social appearance rather than the 
internal and mental appearances.

The dilemma faced by the authors of  the New Code was which school 
to follow. This decision had practical signi� cance: choosing the school 
of  external will might stabilize commerce and enhance the security of  
those engaging in various types of  transactions. The internal school, 
by contrast, does not emphasize security in transactions, but rather the 
ability of  the court to intervene in the civil sphere through the mental 
foundation, to clarify the true intention of  the party to an agreement 
and to protect this intention from error, deception, fraud, coercion or 
usurping. Having come to recognize the sense of  responsibility the 
New Code felt to protect those who required protection, emphasizing 
the role of  the court as the guardian of  the new civil constitution, we 
might reasonably expect that the Code would remain in the realm of  
the internal theory, and this was indeed the case. However, we have 
also seen the � exibility adopted throughout the Code, and here, too, a 
compromise position was maintained.

“For our purpose, it is important that the Code remain within the sphere 
of  the Latin codes,” the explanatory notes to the proposed Code and 
Sanh�r� remarked, “so that the principal attention is to the covert will . . . 
This is true will, as far as this may be clari� ed, free of  error, coercion, 
exploitation or pressure . . . The Code has fathomed the depths of  the 
covert goals of  the element of  will, for example, when it addressed 
motivating factors, such as the element of  remuneration, which the 
Code has activated in full.” However, the Code followed the approach 
of  twentieth-century Latin codes, which were in� uenced by the theory 
of  external will, including several clauses that support this theory, mainly 
“for a legitimate purpose, namely the stability of  economic life.”32 

31 Al-Was��, volume 1, pp. 95–99.
32 Ibid., p. 98.
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We shall see below some examples of  the theory of  external will as 
adopted by the New Code, in which a distinction can be seen between 
the true will of  the party making the offer and his overt will, before 
returning to the theory of  internal will.

For example, in a case when an individual received a legal offer and 
agreed to it, but later changed his mind, but the person making the 
offer heard of  the other party’s acceptance before he learned of  the 
withdrawal thereof, the contract will be based not on the true will (as 
re� ected in the amendment), but on the basis of  overt will.33

Elsewhere, the Code established that “if  a person who expressed 
his will died or became legally incapacitated before the manifestation 
of  this will became effective (i.e., before the proposal met with accep-
tance—G.B.), then (the death or loss of  legal capacity) do not prevent 
the effectiveness when this reaches the knowledge of  someone to whom 
it was addressed. . . .”34 In other words, the expression of  will was dis-
connected from the person who made it and became independent to 
execute its purpose, in accordance with the theory of  overt will, even 
if  the person expressing this will had since died or become legally 
incapacitated. Such a proposal by a person who had since died could 
still create a binding contract.

The explanatory notes added that since the expression of  will is the 
criterion in the New Code, rather than the internal, personal will, the 
expression of  will would, once dispatched, be binding on the heirs of  
the person making the proposal, or persons coming in his stead.35 This 
change constituted nothing short of  a revolution in Egyptian law, and 
indeed a revolution that was dif� cult to accept, since prior to the New 
Code Egyptian case law had determined that the death or legal incapac-
ity of  a person making an offer led to the nulli� cation of  the offer.36

As with other problematic innovations in the proposed Code, the 
authors sought legitimacy for this change in Islamic law. The explanatory 
notes to the proposed Code stated that the Malakite school of  Islamic 
law supported such a separation between the expression of  will and 
personal will, although the �anaf� school opposed it.37 

33 The Egyptian Civil Code, article 91.
34 Ibid., article 92.
35 Al-Q�n�n al-Madan�, volume 2, p. 31.
36 Ibid.
37 Ibid., p. 30.
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This distinction between personal and overt will aroused widespread 
opposition among the judges of  the Egyptian Supreme Court—a body 
that often emerged as particularly conservative during the deliberations. 
They argued that this approach was contrary to the accepted posi-
tion in both Egypt and France, and that this separation would injure 
commerce and thus cause real damage. They proposed an alternative 
formula for this clause in the spirit of  the legal situation pertaining 
prior to the New Code, stating that the effectiveness of  the expression 
of  will would terminate with the death or legal incapacitation of  the 
person expressing this will, if  the expression of  will had not yet reached 
the knowledge of  a person to whom it was addressed.38

In other words, if  the expression of  will had not managed to reach 
the knowledge of  the person to whom it was addressed, the latter could 
no longer respond by acceptance. The Code, by contrast, established a 
contrary position, such that if  the expression of  will had not yet man-
aged to reach the person for whom it was intended, that person could 
still accept and thus transform it into a valid and binding contract.

The representative of  the Ministry of  Justice asked to reject the judges’ 
proposal, claiming that the proposed law actually ensured a greater 
measure of  commercial stability. Sanh�r� explained that, contrary to 
the old theory, which argued that will is a mental foundation that dies 
with the death of  the person expressing it, the overt theory states that 
will does not die and is not invalidated by the death of  this person.

After discussion, the Civil Code Committee in the Senate decided 
to reject the judges’ objection. It explained its decision by noting that 
contractual interests embody a measure of  importance by comparison 
with which the death of  the person making the proposal is insigni� cant. 
Moreover, the proposed Code included greater protection of  stability 
in commercial life and protection of  the interests of  the parties.39 

A further example: the New Code stated that a substantive error by 
either party would not create grounds for nullifying the contract, unless 
the other party to the contract had also fallen victim to the same error, 
known thereof  or had a good possibility to discern it.40 Accordingly, if  
the � rst party made an error, and the other party did not make this error 
and did not and could not have notice it, the contract will be valid, based 

38 Ibid., pp. 34–35.
39 Ibid., pp. 34–35.
40 The Egyptian Civil Code, article 120.
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not on the real will of  the � rst party, since a substantial error in estima-
tion or fact occurred therein, but on the basis of  his will as expressed, 
on which the other party relied. The stability of  the transaction is more 
important here than the integrity of  the element of  will.41 

The New Code also established that if  fraud (tadl�s) were committed 
by a third party, as, for example, in the case of  a mediator who caused 
the defrauding of  one of  the parties to the contract, the defrauded 
party does not have the right to request the nulli� cation of  the contract 
unless he proves that the other party to the contract knew or should 
have known of  the fraud.42

The Code created a similar situation regarding the element of  coer-
cion (�ikr�h): if  coercion was applied by a third party, the coerced party 
does not have right to request nulli� cation of  the contract unless he 
proves that the other party to the contract knew of  the coercion, or 
unless it could have been assumed with certainty that he knew of  this 
coercion. In such a case, the contract will be valid not on the basis 
of  the true will of  the � rst party, since this will was ‘defaced’ by the 
coercion or deception, but on the basis of  his overt will, on which the 
other party to the contract relied.43

Al-Was�! noted that in interpreting contracts there were also cases in 
which preference was given to the theory of  overt will—again, in order 
to strengthen contractual stability in these cases.

A good example of  the preference for the stability of  transactions in 
certain cases is the interpretative approach applied regarding contracts 
whose verbal manifestation is clear. The Code established that “if  the 
language of  the agreement is clear, the interpretation should not deviate 
therefrom in order to fathom the will of  the parties.” Sanh�r� noted that 
this is an ‘indirect’ borrowing from the theory of  overt will. He explained 
that while the clear language of  the agreement was indeed perceived 
as evidence of  the true will of  the parties, and that adhering to this 
manifestation ostensibly constitutes attention to true will and not only to 
overt will. However, the fact remains that we deduce the true will from 
the overt will, and, in effect, what we adhere to is the overt will, even 
if  we do so in disguise (ta�t sit�r), claiming that this is the true will.44

41 Al-Was��, volume 1, p. 97; Al-Q�n�n al-Madan�, volume 2, p. 140.
42 The Egyptian Civil Code, article 126; Al-Q�n�n al-Madan�, volume 2, p. 174.
43 The Egyptian Civil Code, article 128; Al-Was��, volume 1, p. 97.
44 The explanatory notes of  the code proposal, Al-Q�n�n al-Madan�, volume 2, 

p. 296; The Egyptian Civil Code, article 150(1); Al-Was��, volume 1, pp. 97–98.
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Sanh�r� added that the Code found it convenient to state that a 
contract is made between two parties who exchange a mutual expres-

sion of  their common will, thus transforming the concrete expression 
of  will into a tool permitting us to know the wills and the correlation 
between them.45

However, as we have already noted, it is the theory of  internal will 
that guides the Civil Code as a whole. Moreover, the theory of  overt will 
was introduced only in a number of  speci� c and de� ned issues, due to 
the fear of  the ‘tyranny’ of  this school.46 In order to soften this tyranny 
and position internal will as the yardstick for contract law, the Code 
developed the element of  causativeness in accordance with Latin law, 
thus introducing a mental and moral factor into the Code.

The explanatory notes stated that the signi� cance of  this approach 
was the focus on the cause of  the obligation rather than the cause of  the 
contract. The cause of  the obligation is an integral part of  the making 
of  a contract; it is the genuine mental foundation that underlies a given 
action. Accordingly, formalistic grounds will not lead to the nulli� ca-
tion of  the contract, and attention must always be given to the covert, 
true reason. In other words—it is not necessarily the reason stated in 
the contract that automatically determines the obligation, but rather 
the reason behind the obligation, which the court must investigate and 
discern. Accordingly, we may now understand the provision in the 
Code that “if  there were no reason for the obligation, or if  the reason 
is contrary to public order or morality, the contract is void.47

The theory of  covert will also dominated the interpretation of  the 
contract in the Code in cases where the wording of  the contract was 
unclear, which is true of  the majority of  cases that reach the courts. 
The Code established that “if  the need arises to interpret the contract, 
the common intention (n�yya) of  the parties should be sought, beyond the 
literal meaning, while seeking guidance from the nature of  the transac-
tion and the extent of  the trust that should prevail between the parties, 
and in accordance with the custom (�urf  ) practiced in commerce.”48

Sanh�r� noted that the principal task in the interpretation of  a con-
tract is, therefore, the search for the common intention of  the parties, 

45 The Egyptian Civil Code, article 89; Al-Was��, volume 1, p. 98.
46 The explanatory notes of  the code proposal, Al-Q�n�n al-Madan�, volume 2, 

p. 225.
47 The Egyptian Civil Code, article 136; Al-Q�n�n al-Madan�, volume 2, p. 226.
48 The Egyptian Civil Code, article 150(2); Al-Was��, volume 1, p. 98.
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i.e., the search for true will; if  the Code established objective criteria 
for investigating and fathoming this true will, such as ‘the nature of  
the transaction’ or ‘the custom practiced in commerce’, these criteria 
provided effective tools for reaching the true will of  the parties under 
an element of  reliable control.49 

In other words: Sanh�r� intended that these factors provide a stable 
foundation within a � uid and subjective expanse. It may, however, be 
asked whether the Code was not indirectly returning to the theory 
of  overt will, employing these objective tests of  the nature of  the 
transaction and commercial custom. Sanh�r� did not deny this logi-
cal contradiction. His response was that in some cases, internal will 
acquires a concrete form and becomes overt will—in accordance with 
the requirements of  commercial stability. It is then based on the foun-
dation of  the ‘trust’ created between the parties. Sanh�r� was alluding 
here to an intermediate theory, between internal will and external will, 
that appears in the German and Swiss civil codes, and is known as the 
theory of  trust (thiqa, Vertrauenstheorie). This theory supports internal will, 
but deduces this will in accordance with objective criteria, as manifested 
in the Egyptian New Code in this article. Overt will is a means (for 
knowing and investigating internal will), but it is not a goal in its own 
right, Sanh�r� explained, in an effort to solve the logical contradiction. 
Al-Was�! quoted a study published by Dr. �A	mad Zak� al-Sh�t� in 1949 
by the Institute of  Comparative Law in the University of  Paris, which 
argued that the Egyptian civil code indeed employed the above-men-
tioned theory of  trust.50

3. Custom (�URF) as a Foundation of Flexibility

French civil law was inclined to view custom (la coutume) as an evasive 
element that varies from region to region without clear justi� cation. 
Accordingly, the French jurist considered custom to be inherently illogi-
cal. René David noted that “Even today, French lawyers and students 
consider it obvious that Codi� cation means improvement (and that) 
legislation is a source of  law superior to custom.”51 The French Code 

49 Al-Was��, volume 1, p. 99.
50 Ibid., footnote number 1.
51 David, pp. 156, 170–178.
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Civil does not include a de� nition of  custom. Article 7 of  the law of  
21 March 1804, which presented the Code Civil, noted that general 
or local customs must defer to the civil code as a source of  authority. 
However, during the twentieth century, the Cour de Cassation ruled that 
a judge must take custom into account, if  he is aware of  its presence, 
so that one could argue that French case law moderated the extreme 
position of  the code regarding the institution of  custom.52 

In accordance with the classic French approach, and in the footsteps 
of  the Napoleonic Code, the position of  custom (�urf  ) in the outgoing 
Egyptian civil code was also highly restricted. Although the law for 
the establishment of  the �ahliyya courts mentioned usages (��d�t) as a 
source for � lling a lacuna in the outgoing code, this was restricted to 
commercial ��d�t.53 However, it may be asked whether this restriction of  
custom in the outgoing code was consonant with the prevailing social 
reality of  Egyptian society regarding the institution of  �urf ?

Jasper Brinton, the American judge in the Mixed Courts, made the 
following comment regarding the relationship between custom (he pre-
ferred to use the term usage) and law during the period of  the previ-
ous Egyptian code:

In a peculiarly real sense it could be said that in Egypt usage is law. Usage 
was present as a living force in every detail of  the system. The codes 
contain many speci� c references to it. The decisions of  the courts, too, 
are replete with references to usage, both general and local, in almost 
every � eld . . . Thus the Mixed Courts themselves developed a large body 
of  usage . . . usage constantly supplemented and often, in fact, actually 
modi� ed, in matters of  procedure, the written law.54

Custom is indeed an of� cial source of  Arab civil law, ranked in second 
place in Egypt and Iraq, even before the principles of  the Islamic Shar���a, 
and in third place in Libya (Article 1 of  the various civil codes).

The Egyptian jurist �Abd al-Jaw�d Mu	ammad de� ned custom as 
“an unbroken chain of  behavior of  human beings in a particular � eld, 
whereby they believe that this behavior has become binding for them”. 
Usage (��da), meanwhile, is a collective action that does not meet the tests 
of  custom, and is hence of  lower status in terms of  binding normativ-
ity. When asked to de� ne the foundations of  custom, he proposed two: 

52 Dadomo, pp. 37–39.
53 The Law of  establishing the �Ahl� courts, article 29.
54 Brinton, p. 90.
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acceptability (�i�tiyad ) is the material (m�dd��) foundation, and coercion 
(�ilz�m) is the mental foundation.55

Regarding the � rst foundation, the practice of  people must be gen-
eral (��m); it must be ancient, i.e., enough time must have passed in 
order to permit us to state that we have a stable custom; and consistent 
(mu!!arrad ), i.e., that it is not abandoned and then readopted by people. 
In addition, this custom must not contradict general law and order. In 
some Arab countries, for example, the court would consider the blood 
feud to be an existing custom, but not a binding one, since murder is 
contrary to general law and order.

As for the mental foundation, a usage may meet the criteria of  a 
custom, but still not be recognized as a custom by law, if  people are not 
convinced that there is an obligation to observe such a custom, and that 
those who do not observe it injure society and social interests and must 
therefore be punished. In the absence of  the mental foundation, this is 
merely usage, which positivist law does not recognize as binding.56 

It is doubtful whether the Islamic � qh made the distinction between 
custom and usage that is applied in modern Arab law. For the �anaf� 
and M�lik� Islamic jurists, for example, both categories may constitute 
a binding legal source.57 Indeed, the Majalla—the �anaf� Ottoman 
codi� cation, employs both terms interchangeably. Article 36 of  the 
Majalla states that the “usage is an arbitrator” (al-��da mu�akima); Article 
43: “A matter recognized by custom, it is as if  it had been conditioned’ 
(al-ma�r�f  �arf�n kal-mashr�! shar!an); Article 44: “a matter recognized by 
merchants is regarded as being a contractual obligation between them” 
(al-ma�r�f  bayn al-tujj�r kal-mashr�! baynahum); and, lastly, Article 45: “A 
matter established by custom is like a matter established by law” (al-

ta�y�n bil-�urf  kal-ta�y�n bil-na��).58 
Custom appears in Egyptian law as the second source for � lling a 

lacuna if  the civil code is silent on the question. In practice, however, 

55 Mu	ammad �Abd al-Jaww�d Mu	ammad, �Us�l al-Q�n�n Muq�ranatan bi-�Us�l 
al-Fiqh (Alexandria: Munsh�h al-M��rif, 1991), pp. 138–139.

56 Ibid., pp. 139–140.
57 B. Hakim, “The Role of  �Urf  in Shaping the Traditional Islamic City”, in C. Mallat 

ed. Islam and Public Law: Classical and Contemporary Studies (London: Graham & Trotman, 
1993); R. Shaham, Family and the Courts in Modern Egypt, a Study Based on Decisions by the 
Shari�a Courts, 1900 –1955 (Leiden: Brill, 1997), pp. 230–231.

58 Mu	ammad �Abd al-Jaww�d Mu	ammad, pp. 145–146; Mu	ammad Sa��d 
al-�Ashm�w�, Al-Shar���a al-�Isl�miyya wa al-Q�n�n al-Mi�r� (Cairo: Maktabat Madb�l� 
al-Sagh�r, 1996), p. 33.
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a positivist legal system was reluctant to use this source due to three 
key defects of  which Arab law was also aware: custom can be vague 
and unclear, since it is unwritten; customs can change from country to 
country and from region to region; there can be no certainty that the 
custom is indeed one that has been consolidated in light of  the crite-
ria outlined above, and this can lead to disputes between the parties, 
impairing the credibility of  the legal system.59 In any case, the Arab 
legal system recognizes custom as a legal social foundation to be taken 
into consideration.

The gulf  created between the previous civil code and social reality 
was a source of  concern for the Mixed Courts, and, as we have seen in 
the writings of  the judge Brinton, this led them to adopt case law that 
sometimes even contradicted written law in procedural matters. In the 
native �ahliyya courts, this gulf  was seen in its full severity, since these 
courts tended to be less creative than the Mixed Courts, and remained 
faithful to the classic French approach that was hostile to custom.

Thus a form of  dissonance emerged between custom, which dictated 
the rhythm of  Egyptian society, and positivist Egyptian civil law, which 
used custom sparingly. It is reasonable to assume that this gulf  impaired 
the legitimacy of  the previous civil code, emphasizing its alien and 
imported character.60

For example, Sanh�r� noted the provision in the previous civil code 
drawn from French law, in accordance with which a woman might pay 
alimony to her husband, or even to her father-in-law’s wife. He described 
this as a ‘strange provision’, which most Egyptian courts regarded as 
a ‘dead letter’ and refrained from implementing.61 

This gulf  was particularly evident since the Shar���a—which enjoyed 
considerable religious, moral and cultural authority in Egyptian soci-
ety—managed to coexist with custom in all matters relating to civil 
law, to the point that it was eventually dif� cult to gauge the distance, 
if  any, between custom and Shar��a.62 “This Shar���a has permeated the 

59 Mu	ammad �Abd al-Jaww�d Mu	ammad, pp. 142–143; According to the 
Jordanian civil code of  1976, article 2(3) the custom is a legal source only if  it general 
(��m), ancient (qad�m), stable (th�bit) and sequential (mu!rid). In addition it should not 
oppose the positive law, public order and morality.

60 On the alleged foreignness of  the old Code see La� � fa S�lim, Al-Ni��m al-Qa
���, 
1982, p. 44.

61 The �Ahl� Civil Code, articles 155–156; Wuj�b, p. 31.
62 About the custom as an integrated source in the Islamic Fiqh, see G. Libson, 

“On the development of  Custom as a Source of  Law in Islamic Law”, Islamic Law 
and Society 4(1997), p. 131.
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Egyptian environment to a great extent,” chairperson Al-Wak�l noted in 
the deliberations of  the Civil Code Committee in the Senate, “and the 
honorable gentlemen are aware that life in the country has remained 
in its old framework, and it (Shar���a) has penetrated their customs and 
thoughts . . .”63 Hill even argued that the judicial interpretation that 
relates to the �urf in the code actually relates to Islamic law.64 On ques-
tions of  personal status, the Shar���a courts (al-ma��kim al-shar�iyya) in 
Egypt granted priority, in most cases, to the Shar���a rulings over custom, 
if  there were a tension between the two.65 However, since civil law was 
generally outside the judicial authority of  al-ma��kim al-shar��yya in Egypt, 
this tension between custom and Shar���a was not usually particularly 
evident in civil matters.

This situation was reversed in the New Code. Custom not only gained 
a prominent place in the list of  legal sources of  the Code, but was 
even brought forward, as a source for � lling lacunae in the Code, and 
positioned before Shar���a, in second place immediately after the written 
form of  the Code. This change re� ected a recognition of  the popular 
normative status of  the �urf in a country such as Egypt.66 The Code 
also included the �urf in many other articles, particularly as an objective 
criterion serving a an accepted and quanti� able gauge in society.

The explanatory notes to the New Code sought to interpret in a 
broad manner the term al-��d�t al-tij�riyya, i.e., commercial usage, as appears 
in Article 29 of  the law for the establishment of  the �ahl� courts. They 
argued that the reference there to �urf was not supposed to be restricted 
to the commercial sphere, but merely to emphasize this sphere. They 
added:

�Urf is the well-rooted popular source that is connected directly to society. 
It is considered as a natural means of  action for society in cases in which 
there is no solution in written law. Accordingly, this source is and will 
remain a complementary source, alongside legislation, and its scope is 
not limited solely to transactions of  a purely commercial character, but 
also includes the transactions of  the civil code and the other sections of  
private and public law.67

The coupling of  the Code and custom is ostensibly successful. The Code 
embraced custom as a � exible foundation that could provide social 

63 Al-Q�n�n al-Madan�, volume 1, p. 92.
64 Hill, p. 80.
65 R. Shaham, Family and the Courts in Modern Egypt, pp. 230–231.
66 The Egyptian Civil Code, article 1(2); Al-Q�n�n al-Madan�, volume 1, p. 187.
67 Al-Q�n�n al-Madan�, volume 1, p. 188.
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legitimacy, and custom found its place in positivist written law. What, 
though, were the considerations that were to guide the Code and the 
courts in introducing a given custom rather than another one? What 
mechanism would be used to ensure cooperation between these two 
institutions, which usually � nd themselves in con� ict?

During the 1980s, the sociological and anthropological research of  
law developed a paradigm of  ‘legal pluralism’.68 This approach argued 
that several legal systems could coexist within a single social unit, and 
indeed claimed that in every society differ rent legal systems actually 
operate simultaneously.

This paradigm struggled against the hegemonic perception of  ‘legal 
centralism’, which relates exclusively to the sovereign state as the source 
of  the normative system (“the notion that the state and the system 
of  lawyers, courts and prisons is the only form of  ordering”).69 This 
approach also commented on the tension it believed was created 
between custom law, which predated the colonial system, and the essen-
tially Western law imposed by colonialism on the society it dominated. 
It even argued that custom law, which in various societies was presented 
as an antithesis to the law of  the state, was not a genuine or original 
remnant of  an ancient traditional legal system, but rather the result of  
the relationship between occupiers and occupied. This approach was 
rightly criticized for the excessive emphasis it placed on the perception 
of  custom law as a means for consolidating a unique identity in the 
face of  the state, or as a means of  opposition to the colonial occupier. 
Even if  we give credence to this criticism, however, this paradigm may 
still help us analyze the situation in which the �urf was introduced into 
the New Code.

As with the principle of  takhayyur, which was activated with regard to 
the legal sources included in the Code, this same principle was applied 
regarding �urf: Not every �urf was included in the Code, and not every 
�urf should be involved in its application, but only those aspects the court 
felt to be appropriate and consonant with the spirit of  the law. Thus 
this is an �urf that has been processed in accordance with the ideol-
ogy of  the Code and the court, and, in keeping with the paradigm of  
legal-pluralism, this not merely the expropriation of  parts of  custom, 
but also the removal from the legal � eld of  other customary elements. 

68 S. E. Merry, “Legal Pluralism”, Law and Society Review 22(1988), pp. 869–896; 
J. Grif� ths, “What is Legal Pluralism”, Journal of  Legal Pluralism 24(1986), p. 1; S. Engle 
Merry, “Legal Pluralism”, Law and Society Review 22(1988), p. 869.

69 S. E. Merry, p. 874.
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From this point on, the Code would not only de� ne what was law, but 
also de� ne what was custom, and to what extent this was legitimate 
and acceptable to it. Thus the mutual relations were crystallized: cus-
tom grants legitimacy to the Code, and the Code grants legitimacy to 
sections of  the custom it � nds convenient. Whereas the previous code 
rejected custom, a dialogue was now created between the New Code 
and the judges who applied it—and the element of  custom. This dia-
logue did not impair the legal centralism of  the Code, and possibly 
even reinforced it.

However, the foundation of  custom is more � exible than other legal 
sources introduced through the principle of  takhayyur. Whereas these 
principles were introduced and frozen, becoming an integral part of  the 
Code, custom is not a principle, but permission to activate a principle, 
and hence it is � uid, changing and elastic. This is precisely what the 
Code sought: a factor that could facilitate the combination of  its vari-
ous parts, suf� ciently � uid yet also suf� ciently stable, since the �urf  is an 
objective factor that can serve as a standard for a particular action.

Accordingly, the prominent inclusion of  the �urf in Article 1 of  the 
Code may, paradoxically, be considered both as exceptional � exibility 
and as in� exible dogmatism. It is in� exible in so far as Sanh�r� applied 
here a form of  legal centralism that determines what is law, who are 
its authorized manufacturers, what methods it should use and what 
is its desired scope. It is � exible due to the changing character of  the 
institution of  the �urf across time, place and space.

4. Tools or Shackles?

Having examined the manner in which the Code developed contract 
law and prioritized the institution of  �urf as part of  the principle of  
mur�na, we shall now turn to examining the manner in which the Code 
provided judges with � exible and sophisticated tools enabling a wide 
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measure of  judicial discretion, thus replacing what the Code saw as the 
rigid legal tools of  the previous code. Sanh�r� spoke of  placing ‘tools in 
the hands of  the judge’ (�ad� f� yad al-q� ��) rather than the ‘shackles of  
justice’ (�aghl�l al-q�n�n) which, he claimed, restricted judicial discretion 
under the old code.70

As we shall see below, this is a type of  mur�na that is dispersed 
throughout the Code, and whose importance lies in the expansion and 
quanti� cation of  judicial discretion. In this last sentence we already 
discern a contradiction, since the Code did not extend judicial discre-
tion indiscriminately, but rather established limits for this discretion in 
the form of  the measurable quality of  these tools. This was designed 
not only to serve judicial discretion, but also to control and supervise it, 
and to create an element of  public expectation regarding the � eld of  
license enjoyed by the judge.

“Of  the elements of  development in the Code, the most important 
are the � exible criteria developed in place of  the rigid rules found in 
the old Egyptian civil code,” Sanh�r� noted,71 adding that these rigid 
rules provide a single solution for legal problems and do not change as 
circumstances change. In some instances, there was no alternative but 
to leave intact the rigid rules inherited from the previous code, such 
as the ghabn in the sale of  the land of  a legally incapacitated person. 
This was applied on at least one-� fth of  the value of  the land, and in 
this case the seller who had usurped the legally incapacitated person 
was required to complete the shortfall up to four-� fths of  the value 
of  similar land.72 In other words, the previous code had established 
an immutable arithmetic test, with no � exibility in light of  changing 
circumstances.

Other cases in which the New Code ‘reluctantly’, as Sanh�r� put 
it, maintained rigid tests were legal and consensual interest, for which 
maximum values were determined;73 the abolition of  the voluntary 
distribution of  joint assets, if  one of  the dividing partners proved that 
his right had been usurped in an amount greater than one-� fth of  the 
value at the time of  distribution,74 and so on.

70 Al-Was��, volume 1, pp. 24 , 104.
71 Ibid., p. 102.
72 The Egyptian Civil Code, article 425.
73 Ibid., articles 226–227; Al-Was��, volume 1, p. 102.
74 The Egyptian Civil Code, article 845; Al-Was��, volume 1, p. 102.
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These are rigid tools, the architect of  the New Code explained, and 
� exible criteria that respond to changing circumstances are preferable. 
He clari� ed his point by offering an example of  a rigid rule in the 
previous code that was replaced in the New Code. The old civil code 
mentioned the possibility of  nullifying the sale of  objects sold in a 
single group (e.g., a pile of  crops, fabric, wood) if  it emerged that the 
quantity was greater or smaller than originally agreed—i.e., where it 
emerged that there was a discrepancy between the agreed situation 
and the actual situation. The old code added that the purchaser was 
permitted to nullify the sale in such cases “only if  the error amounted 
to half  of  one-tenth (i.e., one-twentieth) of  the established price”.75

The New Code replaced this arithmetic rule, which speci� es the 
amount involved, with a � exible creating, noting that “the purchaser is 
not to be permitted to nullify the contract due to the de� ciency (naq�) 
of  the sold item unless he has proved that this is a grave de� ciency 
(min al-jas�ma) such that he known thereof  (in advance) he would not 
have entered into the contract.”76

 This is the � rst time that we encounter one of  the important criteria 
adopted by the New Code, namely the extent of  gravity (  jas�ma) as a 
quanti� able criterion. Thus, we see that the Code speaks of  an error 
and a grave error; a risk as opposed to a grave risk; fraud as opposed 
to grave fraud, and so on. Whereas, in Islamic law, the de� nition of  
jas�ma was arithmetic—for example, gross fraud is de� ned as an error of  
half  of  one-tenth or more in tools, one-tenth or more in livestock, and 
one-� fth or more in real estate assets77—the importance of  the de� ni-
tion of  jas�ma in the New Code is precisely that it is unde� ned. The 
judge is to decide what is the desirable measure, based on the totality 
of  his general and speci� c considerations. It should be noted that the 
New Code was aware of  the arithmetic de� nitions in the Majalla and 
in the �anaf� codi� cation of  Murshid al-�ayr�n, and hence aware of  the 
standard for jas�ma; however, it chose not to adopt this de� nition.78

Sanh�r� noted that this new criterion of  jas�ma was preferable to the 
previous rule, since the judge could adjust it to the conditions of  each 
case and � nd an appropriate legal solution for that case. Accordingly, 

75 The �Ahl� Civil Code, articles 291–293.
76 The Egyptian Civil Code, article 433(1); Al-Q�n�n al-Madan�, volume 4, p. 59.
77 The Majalla, article 165.
78 Al-Q�n�n al-Madan�, volume 2, p. 172.
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there might be situations where the lack or surplus in the group were 
more or less than one-tenth, respectively, yet the judge would refuse to 
order the nulli� cation of  the contract, according to the circumstances 
of  the case.79

This standard of  gross severity, jas�ma, was also employed in addi-
tional cases, for example in the criterion for the ‘substantive error’ 
( ghala! jawhar��). The Code established that an error would be substan-
tive (and hence create the possibility of  the nulli� cation of  a contract) 
if  it amounted to the level of  jas�ma, i.e., if  the misled party would 
not have entered into the contract had this error not been present—in 
other words, the error was an incentive to the agreement.80 Whereas 
the previous code relate solely to ‘an error in the matter’, i.e., in the 
subject of  the transaction, the explanatory notes to the proposed Code 
emphasized that the error could be related both to the subject of  the 
transaction itself  and to the identity of  the associating party, or to any 
element that the party claiming an error subjectively considered to be 
an error. The latter criterion is a subjective criterion examined by an 
objective test—the measure of  fairness (naz�ha) in commerce.81

Another example is the standard of  grave fraud (tadl�s jas�m). The 
Code established that a contract may be nulli� ed on account of  fraud 
if  the ruse perpetrated by one of  the parties, or by someone acting on 
their behalf, amounted to the level of  jas�ma, so that without this ruse, 
the other party would not have made the contract.82 The explanatory 
notes added that fraud would be considered to have occurred if  one of  
the parties planned to perpetrate a ruse. This differs from the criminal 
de� nition of  fraud; in civil law, a fault on the part of  the party to the 
contract, such as silence regarding a substantive fact, is suf� cient to 
establish fraud.83 

A further example is that of  fear (al-rahba). The New Code established 
that a contract could be nulli� ed on the grounds of  coercion (�ikr�h) if  
one party associated in the contract due to a justi� ed sense of  fear (rahba 

q��ida �ala �as�s) leveled against him unlawfully by the other party.84 If, 
in the circumstances of  the matter, the party arguing coercion believed 

79 Al-Was��, volume 1, p. 103.
80 The Egyptian Civil Code, article 121(1); Al-Q�n�n al-Madan�, volume 2, p. 143; 

Al-Was��, volume 1, p. 103.
81 Al-Q�n�n al-Madan�, volume 2, p. 143.
82 The Egyptian Civil Code, article 125(1).
83 Al-Q�n�n al-Madan�, volume 2, p. 172.
84 The Egyptian Civil Code, article 127; Al-Was��, volume 1, p. 103.
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that he was subject to grave danger (kha!ar jas�m), endangering him or 
another person mentally, physically or in matters of  honor or � nance, 
then his sense of  fear was justi� ed. Typically in cases when judicial 
discretion in applying a given criterion was perceived as excessively 
broad, as in this case, the Code attached instructions to the judge 
stating that in evaluating such coercion, the court should consider the 
gender, age, social status and state of  health of  the party that had fallen 
victim to coercion, as well as any other circumstance likely to in� uence 
the gravity of  the coercion.85 This legal combination is also a type of  
balance and mur�na.

An example of  another � exible legal tool is that of  ‘due justi� cation’ 
(al-�adhr al-maqb�l ). The Code permitted a person who made a gift to 
another person to ask the court to permit him to recoup the gift (effect-
ively in cases when the recipient refused to return it). There is no blanket 
prohibition on the return of  a gift, but there must be due justi� cation 
for this measure—a � exible term subject to the discretion of  the court. 
However, in accordance with the double-edged principle mentioned 
already, the court’s discretion is not absolute. Alongside the open judicial 
discretion as to the presence of  ‘due justi� cation’, the Code emphasized 
‘in particular’ cases of  such due justi� cation, i.e., objective criteria that 
envelop the subjective discretion and render it relative. These cases 
included a situation whereby the recipient of  the gift was not required 
to commit a breach of  trust and act with ingratitude toward the giver, 
and the provision that the giver should not be required to lower his 
standard of  living in the context of  his social status.86 

Lastly, the Code developed a further tool that encourages mur�na and 
testi� es to the effort by the Code to provide a legal and commercial 
response to what were de� ned in the previous chapter as the obstacles 
facing Egyptian economic and social life. This further tool is the prin-
ciple that a debtor may pay � nancial compensation to his creditor if  
it emerges that speci� c performance (i.e., the actual performance of  a 
particular act) entails considerable dif� culty for the debtor, and provided 
the � nancial compensation will not cause the creditor substantive dam-
age. This central principle, which applies to property and contract law 
in the New Code, re� ects the character of  this civil statute book—prag-
matic, never needlessly obstinate, and � exible. Why insist on speci� c 

85 The Egyptian Civil Code, article 127(3).
86 The Egyptian Civil Code, articles 500–501; Al-Was��, volume 1, pp. 104, 109.
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performance, which may sometimes be complicated, involved and fraught 
with passions, if  a dispute can be ended through a � nancial exchange? 
Here we may see both the effort by the Code to help the weak and the 
effort to remove the obstacles that blocked proper social life.87

“In this case, the judge must balance the interests of  the parties to the 
matter,” the explanatory notes to the proposed Code emphasized, “and 
refrain from imposing a heavy burden (of  speci� c performance—g.b.) 
on the debtor due to minor damage.”88 We have already seen, in our 
discussion of  property law, that this alleviating principle was applied 
in the highly complex property law of  Egypt, for principled reasons 
of  � exibility and alleviation. The Code established, for example, that 
a person who deviated from the restrictions imposed on construction 
on his land would be liable to sanctions and required to amend the 
deviation in practice (for example, by means of  demolition). However, 
the court could require the violator to pay � nancial compensation, if  
it considered this to be justi� ed.89 

5. PERPETUUM MOBILE between Society and the Court

The gatekeeper at the court was in the custom of  announcing aloud the names of  the 
witnesses outside the court room, and he would do so with a particular pronunciation, in 
a nasal and sing-song voice, akin to the melodious chants of  the itinerant peddlers.

One of  the judges notice this once, and asked him: “Ya Sha�b�n, are you announcing 
the trials of  offenses and crimes or sweet potatoes and fresh dates in the market?” The 
gatekeeper replied: “Offenses and crimes or fresh dates—it’s all a livelihood.”

Tawf�q al-�ak�m, Diary of  a Village Prosecutor
(Yawmiyy�t N��ib f� al-�Ary�f  ), 193790

5.1 Inherent Duality 

Having argued above that the principle of  mur�na supervises the New 
Code and shapes it in the image of  a new social order, a form of  modus 

vivendi for the values of  a new partnership in the Egyptian community, 
this philosophical, social and legal theory now reaches its zenith. Having 
been woven throughout the Code like Ariadne’s thread, the heart of  

87 The Egyptian Civil Code, article 203(2); Al-Was��, volume 1, p. 92; Al-Q�n�n 
al-Madan�, volume 2, p. 509.

88 Al-Q�n�n al-Madan�, volume 2, p. 511.
89 The Egyptian Civil Code, article 1018(2).
90 P. 369.
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the component of  mur�na lies in the court, the judicial system and the 
judge. This is the engine that is meant to drive the entire New Code 
and, accordingly, it is also supposed to be the driving force behind the 
new social order. Without mur�na, the � exible mechanisms of  the Code 
could not function, and would become empty and sterile vessels; and, 
according to the same logic, without this foundation, the new perception 
of  the Egyptian collective could not function. In accordance with the 
ideology of  the New Code, the court could be likened to an orchestra: it 
blends the individual principles and tools into a single, harmonious piece 
of  music, with its own unique rhythm, a beginning and an end.

In other words, the court is not supposed merely to supervise and 
activate the Code and the legal tools it includes, but, through this action, 
is also supposed to provide normative guidance and direction for society 
at large. “Egyptian jurisdiction is the best manifestation of  the needs of  
the country,” states the explanatory notes to the proposed Code.91

The af� nity between court and society is not one-way, but may be 
characterized as mutual and two-way; and this mutuality is the source of  
the New Code’s strength. Accordingly, one might argue that it estab-
lishes here a form of  perpetuum mobile that moves from its own energy, 
between the court and society. The judge is the representative of  soci-
ety, to which he owes allegiance; the judge activates the Code, which 
guides society toward the desired social goals; society recognizes the 
importance of  the judicial enterprise and grants its judges authority 
and legitimacy; the judges must be honest and fair, and owe a debt of  
loyalty to society—and so on.

To this, one should add the � elds of  liberty and restriction in the 
relations between judge and Code, within the framework of  the perpe-

tuum mobile that should pertain between the Code and society. As early 
as 1923, Sanh�r� noted that he would like to transform the judicial 
system into the supreme power in the state, “inspecting and supervis-
ing” the other two powers.92 It should be recalled that the discourse 
that underlay the drafting of  the New Code was that of  Continental 
law, which argues that law relates to the entire population, since it 
establishes the essentials of  social order and instructs the citizens as to 
how they should behave in light of  the social and philosophical ideas 
of  the period.93 

91 Al-Q�n�n al-Madan�, volume 1, p. 18.
92 Diary, 2 January 1923, pp. 82–83.
93 David, p. 73.
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Prior to the adoption of  the New Code, its authors and advocates con-
sidered two possible models for the involvement of  the court in society 
and in the community: the model of  French law in general, and of  the 
well-established Code Civil in particular, and that of  the ‘new’ Swiss 
civil code of  1912 (enacted in 1926 in modern Turkey as its civil law). 
The question essentially related to the perception of  the function of  
the judge—should this follow the classic French model, or that which 
emerged after the teleological development described in Chapter Three 
and manifested in concrete terms in the Swiss code?

According to the classic French approach, the judge has only that 
granted him by the legislator. French law, in its substance, is not the 
creation of  judges, but of  legal scholars. Classic French law abhorred 
the Anglo-Saxon practice, and the judge was not responsible for estab-
lishing legal rules. According to the French model, the judge ostensibly 
merely implements a ‘judicial rule’ (régle juridique) that already exists in the 
articles of  the Code, regardless of  how general these articles may be.

In Anglo-Saxon law, a sudden change in a judicial decision can be a 
serious matter: if  a rule accepted in the past is now rejected, what will 
become of  stability in legal relations? And what is to prevent the modi-
� cation or rejection of  other rules? Renè David noted that in France, 
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by contrast, changes in the position of  the court relate only to the 
interpretation of  an existing legal rule, and, accordingly, the danger to the 
systems of  legal relations is limited, and there is little reason to fear that 
law as a whole will be destabilized. Legal rules are perceived as superior 
to judicial decisions, and they create a stable framework that limits the 
impact of  changes in the position of  the court or of  jurists.94

The position of  the judge in the Swiss code was different. In 1936, 
before the legislative process of  the New Code began, Sanh�r� wrote: 
“Attention should be given to the courageous step taken by the Swiss 
legislator in honestly recognizing the broad discretion of  the judge, not 
only in interpreting the law, but also in its very shaping.”95 

Sanh�r�’s comment referred to the � rst article in the Swiss civil code, 
which established that “if  the judge does not � nd a text for application 
in the Code, he will rule in keeping with custom, and, if  he � nds no 
customs, the judge will rule in accordance with the rules that he would 
establish were he a legislator (s’il avait à faire acte de législateur), receiving 
guidance therefore from the doctrines of  law and from jurisprudence.”

“The courageous nature of  this article lies in its honesty,” Sanh�r� 
noted. “If  the judge does not � nd a solution in the formula of  the law 
or in custom, he will turn to judicial legislation, aided by the theory of  
law and by case law. In practice, this is what any judge does (in such 
as situation), Swiss or not. The importance of  the Swiss Code lies in 
the fact that it honestly states what other codes do not state, due to 
their concern that judges might apply excessively broad interpretative 
discretion and become legislators.” Is this what Sanh�r� would wish to 
see in the future Egyptian Code?

In 1936, the year Sanh�r� made these comments, and before he immersed 
himself  in drafting the Code, he evidently preferred to leave this ques-
tion unanswered. “We shall con� ne ourselves to drawing the attention 
of  our learned scholars to the wording of  this important article (in the 
Swiss code). We would not (at this stage) wish to form a position as to 
the appropriateness of  transferring this to our own New Code”.96

As be� ts its guiding spirit of  mur�na, the New Code adopts an inter-
mediate position between the two approaches described above regard-
ing the normative status of  the court. It expanded judicial discretion 

94 Ibid., pp. 77, 80–81.
95 Wuj�b, p. 95.
96 Ibid., p. 96.
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beyond the limit of  classic French law, but restricted it relative to the 
approach of  the Swiss code.

The explanatory notes to the proposed Code explicitly stated that 
the proposal did not wish to imitate the Swiss civil code, which permits 
the judge to apply the provisions he would have enacted had he been 
a legislator. The explanation offered was that the Swiss code indeed 
granted the judge the possibility of  judicial legislation, “but his action 
should be con� ned solely to implementing provisions.”97 “The Egyp-
tian Code stopped at logical limits, preventing the blending of  � elds 
between legislative authority and judicial authority,” Sanh�r� added in 
Al-Was�!.98

Two explanations may be offered for this intermediate position, one 
legal and the other social. In the legal sphere, the New Code re� ects 
the approach that the court relates solely to what it has been granted 
by the legislature. The court lives within the scope de� ned by the law, 
and, according to the New Code, this scope is particularly broad relative 
to the restricted scope of  the code under the previous Egyptian civil 
code. Nevertheless, the court is still limited by the framework of  the law, 
from which it cannot deviate. Such deviation, as permitted by the Swiss 
code, is ostensibly impossible in accordance with the New Code.

On the social theory level, the court operates not only a legal code, 
but also social order. However, it is the operating engine, not the ini-
tiating mind. The latter lies in the Code and acts in accordance with 
its spirit. Accordingly, it is unthinkable that the engine that activates 
the social framework could at the same time change and shape this 
framework as it sees � t. It is entitled and obliged to adapt and adjust 
this framework in pace with changing times, and the Code permits it 
to do so—but not to change its substance. The framework is the legal 
rule, and the court merely applies this rule. The Code repeatedly 
reminds the judge that he does not stand above the social framework 
it establishes, but is part of  it, and a part cannot change a whole. The 
judge can ensure the coherence of  the various parts of  the Code, and 
of  the relations between them, but cannot nullify or amend them in 
their entirety. Moreover, breaching the existing framework could have 
a destructive impact on the fabric of  society and on the legitimacy this 
framework provides for the court and the Code.

97 Al-Q�n�n al-Madan�, volume 1, p. 188.
98 Al-Was��, volume 1, p. 104.
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Accordingly, the Code adopted an ambiguous approach here, as 
described above. It granted broad authority to the court in order to 
operate mur�na and to operate the Code, but at the same time restrained 
the court from creating judicial legislation that would impair the Code 
and the contract it sought to establish in society.

This inherent duality might strengthen the principle of  mur�na that 
guides the judge in ruling on civil issues and the mechanism of  perpetuum 

mobile discussed above, since it could be argued that, in accordance 
with the New Code, the judge has a dual loyalty: on the one hand, to 
society, which grants him his power and authority; and on the other, 
to the Code, which grants him his judicial discretion within de� ned 
limits. These two sides do not always move in tandem; tension between 
the Code and society, if  it emerges, requires the judge to adjust, weigh 
and balance his steps. The success of  the Code depends on the extent 
of  this interplay, and on the extent of  adjustment between its differing 
inherent norms. If  the court is successful in this complex act of  adjust-
ment, the desired social order may emerge. If  the court in unsuccessful 
in its task, social order may be no more than a dead letter.

5.2 The Skills of  the Judge: ‘A Sacred Mission’

The tenuous link between his local legal system—and particularly the 
Egyptian law schools—and society, was a source of  concern for Sanh�r�. 
He argued that law studies in Egypt were excessively theoretical and 
divorced from the true problems of  society. One of  his arguments was 
that the lecturers who taught law in Egypt were themselves disconnected 
from society and from the reality of  the courts where law and society 
met. Accordingly, and before drafting the Code, he proposed that these 
lecturers should work as judges in the courts, “thus enabling them to 
prepare their students for practical life in a more successful manner 
than is presently the case.”99

As for the New Code’s image of  the judge: since he bore a heavy 
burden as the activator of  the mechanisms in the Code, and hence of  
the social order it embodied, he must be conscious of  its complex pur-
pose. In other words, he must realize that, in addition to the judicial 
discretion granted by the New Code, his function was to act as an 
engine in the activation of  the Code, and to provide a connection 

 99 Diary, 15 January 1923, p. 85.
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point between the Code and society. Accordingly, Sanh�r� argued 
as early as 1923 that “in order for the judge to have the tools to be 
suited to his function, he is required not to con� ne himself  to the 
study of  laws and justice, but to add to these the social sciences, 
economics and � nance, and he must study these areas scienti� cally.” 
Twenty seven years later, as the Code took effect, he added: “Judges 
should be chosen from amongst those who have the appropriate char-
acter and talent to meet this sacred mission.”100

Once again, this approach carries echoes of  the French perception 
of  law as a � eld that cannot be isolated from intellectual disciplines, 
and which must encompass the study of  political and social science, 
economics and public administration.101 According to the logic of  the 
New Code, the judge must be a multi-faceted expert, and this is of  the 
utmost importance, since if  he wishes to perform the intended process of  
bilateral adjustment between the Code and society, he must be familiar 
with the affairs, mores and problems of  society, just as he is familiar 
with the law and statutes. It goes without saying that the judge must 
maintain honesty, fairness and impartiality (naz�ha).102

Understanding the serious function he must perform, “the judge 
should beware of  introducing his personal opinions relating to social 
justice . . . The judge should adopt a general school acceptable to society 
as a whole, and not a speci� c and personal principle,” as emphasized in 
the explanatory notes to the Code.103 Each speci� c judge should form 
part of  the totality of  the new social contract, and, as such, he must 
act in accordance with the measure of  mur�na required of  him in the 
spirit of  the Code. Any deviation from this, for example by emphasizing 
his personal views in a manner that is unacceptable to the collective, 
thus harms not only the speci� c judicial proceeding, but also the overall 
harmony that is planned by the Code.

100 Diary, 29 September 1923, p. 108; ibid., 23 March 1950, p. 265.
101 Dadomo, p. 12.
102 Diary, 2 January 1923, p. 83.
103 Al-Q�n�n al-Madan�, volume 2, p. 223; Al-Was��, volume 1, p. 436.
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5.3 Expanded Judicial Scope

From our analysis of  the idea of  mur�na it would be apparent that the 
New Could would considerably expand the scope of  judicial discretion. 
The explanatory notes to the proposed Code were emphatic on this 
point, stating: “Let no one imagine that a judge who rules in accordance 
with a frozen basis and whose hands are shackled by a narrow text can 
adapt the legal provisions for just application in changing circumstances. 
For he will then either bring justice, but break the shackles of  the law, 
or remain committed to the limits of  the law, and bring only partial 
justice.” The explanatory notes added that it had already been proven 
that a frozen legal base quickly broke under the pressure of  practical 
requirements; accordingly, it was preferable to provide � exible criteria 
that anticipated future development and change. Sanh�r� added in 
Al-Was�! that the provisions of  the Code became tools in the hands 
of  the judge “so that he can develop the Code on an ongoing basis, 
and, with the help of  these tools, meet changing circumstances and 
conditions.”104

We shall examine several situations in which the discretion of  the 
court was expanded in the New Code. These situations will be divided 
into three categories, according to a progressive increase in the extent 
of  intervention of  the court in the contractual relationship: The 
implementation of  judicial rules in accordance with what is � tting 
and appropriate; the completion of  aspects missed or ignored by the 
parties; and the changing by the court of  an aspect that was already 
agreed by the parties.

First situation

5.3.1 Modalities of  execution of  obligations —The Code granted considerable 
scope for discretion by the court in evaluating compensation: the judge 
is to determine the form of  compensation according to the nature of  
the case, and the compensation must be just and � nancially valuable. 
According to the circumstances of  the matter, the judge may, at the 
request of  the injured party (ma r�r), order the restitution of  the situa-
tion to its former state.105 The explanatory notes to the proposed Code 

104 Al-Q�n�n al-Madan�, the Explanatory notes of  the code proposal, volume 1, 
p. 23; Al-Was��, volume 1, p. 104.

105 The Egyptian Civil Code, article 171; Al-Was��, volume 1, p. 105.
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stated that this prerogative originates in the Majalla, which grants the 
injured party a choice. For example, if  someone unlawfully demolishes 
property belonging to another, such as a house or shop, the injured 
party may choose to leave the demolished site to the other party and 
collect the value of  the building as constructed, or, if  he prefers, he 
may deduct the value of  the debris from its constructed value, collect 
the balance and take the debris. If  the demolisher rebuilt the building 
in its former state, he is exempt.106

The Code granted discretion to the judge in evaluating the com-
pensation due for damage caused by one person to another when 
that person was in a state of  legitimate defense (dif�� shar����) of  his life 
or property, or the life or property of  another (and hence is exempt), 
unless he exceeded the extent necessary for his defense, in which case he 
would be required to pay compensation in accordance with the extent 
of  the damage107 (the explanatory notes referred to the principle in the 
Shar���a of  “necessity permits that which is forbidden” and “necessity is 
evaluated within its con� nes,” which are pertinent to this instance).108 
In this context, a person who causes damage to another in order to 
prevent greater damage will be liable only to such compensation as the 
judge considers � tting. Again, the explanatory notes to the proposed 
Code referred to the principles of  the Shar���a: “The greater injury is 
removed by a lesser one,” and “the lesser of  two evils is committed in 
order to avoid the greater.”109 

The judge is also entitled to determine, in the absence of  a speci� c 
provision on the matter in law, when a moral obligation (w�jib �adab��) 
will become a ‘natural obligation’. This is an interesting innovation in 
the Code, referring to cases when there is no legal obligation, despite 
their legal character, for example due to formal defects. Examples of  
this situation would include a contract signed by legally incapacitated 
persons without the approval of  their guardians; a will that fails to 
meet the formal legal requirements; a limitation of  debt, and so on. 
This judicial decision creates a relationship between the parties, but in 
declaring that a moral obligation is a natural obligation, the judge is 

106 The Majalla, Article 918.
107 The Egyptian Civil Code, article 166; Al-Was��, volume 1, p. 105.
108 The Majalla, articles 21–22.
109 The Egyptian Civil Code, article 168; The Majalla, articles 27–28.
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restricted by public order, whose conditions must be met by a natural 
obligation.110

Moreover, the judge can determine the appropriate date for imple-
mentation of  the obligation if  this was not de� ned, “while taking into 
account the current and future resources of  the obliged party, and in 
accordance with the test of  the person who scrupulously maintains the 
execution of  his undertaking”. In exceptional cases, if  the law does not 
prevent this and assuming that no grave (  jas�m) damage was caused to 
the creditor, the judge may also award the debtor a postponement in 
executing his undertaking until a logical date.111

5.3.2 The decisive oath—an interesting form of  discretion granted to the 
judge in the New Code for the � rst time relates to the institution of  the 
decisive oath (al-yam�n al-��sima) as an evidential element in court.

The institution of  the oath is a central evidential element in Islamic 
law (and the explanatory comments in the Code indeed explicitly 
referred to the Majalla). The oath emphasizes the religious nature of  this 
legal system, its holistic character and the blurring between religion and 
state and between law and morality (the separation of  these concepts, 
of  course, is a Western idea, whereas in Islam it is evident that religious 
law relates to all human affairs in their totality). Accordingly, in the legal 
theory of  a system that forms part of  religion and of  religious morality, 
the assumption is that a person will not dare to commit perjury and 
will not dare to take the name of  his God in vain.

According to the �anaf� school, when a plaintiff was unable to prove his 
claim, he could demand that the defendant be required to take an oath.112 
When a litigant is sworn in, he swears in the name of  the Almighty, say-
ing ‘By God’.113 The oath has concrete legal relevance, since, if  a person 
refuses to swear an oath (explicitly or by silence) after being required 
to do so by the other party, the judge will consider this an evidential 
element to be taken into account in determining the verdict.114

110 Al-Q�n�n al-Madan�, volume 2, pp. 495–496; The Egyptian Civil Code, articles 
201–202. The examples were taken from footnote number 2 in the English translation 
of  the Egyptian New Code, Translation by Perrott, Fanner & Sims Marshall, Lawyers, 
Cairo, 1952, p. 38.

111 The Egyptian Civil Code, articles 272, 346(2).
112 The Majalla, article 1742.
113 Ibid., article 1743.
114 Ibid.
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Institution of  the oath was included in the previous Egyptian civil code 
without any element of  judicial discretion, and this seems to have led 
to a widespread phenomenon of  perjury, since the explanatory comments 
to the New Code discuss such occurrences, as we shall see below.115

The New Code established, by contrast, that the judge could prevent 
one party from demanding that the other swear an oath, if  the former 
party acted in a manner that was offensive or vexatious toward the 
party being asked to swear.116 In other words, the demand for an oath 
was now dependent on the court’s discretion. The explanatory notes to 
the proposed Code explained that involving the judge in the subject of  
swearing an oath was tantamount to a declaration that the oath does 
not relate solely to the parties and their arbitrary decisions, but is con-
nected with the entire legal regime; this is a negative connection, and 
one that is to be restricted. ‘The proposal seeks to warn against the 
dangers of  perjury in an oath when it is perceived an evidential element 
of  proof,” since it is not an appropriate form of  proof, “but returns in 
its original form to the conscience, the laws of  morality and equity.” 
Moreover, the judge should reject an oath if  it were dishonest, and he 
will be aware of  this if  there is proof  from another source about the 
fact regarding which it is requested that the oath be made.”117 Thus the 
role of  the oath in the New Code was restricted, and, at the same time, 
judicial discretion was extended. The New Code has a strong down 
to earth perspective, despite its use of  and references to the Shar���a; as 
we have seen, the considerations it applied were often substantive and 
dispassionate. It had little sentiment for the morality and the religious 
legal perspective that formed the foundation of  the institution of  the 
oath, but was concerned solely with the functionality this institution 
provided when this was considered appropriate.

5.3.3 Mixing of  chattels —if  two assets comprised of  chattels (�ilti��q 

manq�l�n) belonging to two different owners were mixed to the point that 
they could not be separated without sustaining damage, and there were 
no agreement between the parties, the court would determine the matter 
in accordance with the principles of  equity, taking into account the dam-
age caused, the state of  affairs and the good faith of  each party. While 

115 Ibid., articles 1742–1743; The �Ahl� Civil Code, article 224; The Egyptian Civil 
Code, articles 410–417.

116 The Egyptian Civil Code, article 410.
117 Al-Q�n�n al-Madan�, volume 3, pp. 443–444.
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this norm is drawn from the old civil code,118 it re� ects the essence of  
the unique function attributed to the court by the Code. If  we examine 
this question of  mixed chattels as a social symbol, the message is that 
even if  the situation is dif� cult and apparently insoluble, with blurred 
perceptions, social confusion and the emergence of  con� ict and crisis, 
it is the court—the Core of  the approach embodied in the Code—that 
is called on to resolve the crisis and stabilize the situation.119

Second situation

This category refers, for example, to an article we have already encoun-
tered in a different context, which states that if  a dispute emerges regard-
ing details not agreed upon in a contract, the court may complete these 
details in accordance with the nature of  the transaction, the legal pro-
visions, custom and equity.120 This is a key article, and it is positioned 
immediately after the basic article presenting the essence of  making 
a contract through proposal and acceptance. Indeed, in the re-exami-
nation committee headed by Sanh�r�, disagreement emerged. Some 
participants argued that the distinction between substantive matters and 
details in the contract was a marginal one, and it was therefore undesir-
able to leave this decision to the judge, out of  fear that he might rule 
arbitrarily. It was eventually decided (evidently under the in� uence of  
Sanh�r�, who exercised control of  the re-examination committee) that 
the article would be left intact, with minor amendments.121 A similar 
debate emerged during the deliberations of  the Civil Code Committee 
in the Senate. Dr. �amad Z�k�, a lecturer in civil law, adopted his cus-
tomary stance of  an opponent to Sanh�r�’s proposals, arguing that this 
article represented an excessively broad extension of  judicial authority. 
As usual, Zak� was unsuccessful in his argument with Sanh�r�, and the 
article was approved.122

A further example: The Code established that power of  attorney 
(wik�la) was to be made without remuneration, unless otherwise agreed, 
or unless the contrary could be understood from the character of  the 
power of  attorney. Even if  payment to the accredited party were agreed, 
this was still subject to the judge’s evaluation, unless payment were 

118 The �Ahl� Civil Code, article 67.
119 The Egyptian Civil Code, article 931.
120 Ibid., article 95.
121 Al-Q�n�n al-Madan�, volume 2, p. 47.
122 Al-Q�n�n al-Madan�, volume 2, pp. 47–48.
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made voluntarily after the implementation of  the power of  attorney. 
The explanatory notes commented that “if  the parties made an error in 
evaluating the payment for the power of  the attorney, the judge could 
correct this. It is true that this (  judicial intervention) contradicts the 
freedom of  contractual association, but this (intervention by the court) 
is already a traditional norm in the laws of  wik�la as adopted by the 
present code from French case law.123

Third situation

The New Code created a precedent by establishing that a contract binds 
the parties not only in terms of  what is explicitly included, but also in 
terms of  what is implicit, given the nature of  the obligation, the law, 
custom and equity.124 This is a general article that signi� cantly extends 
the discretion of  the court, including reference to sources outside the 
contract made between two parties. Needless to say, opposition was 
voiced to this provision in the Civil Code Committee of  the Senate. Two 
members, �Ashmaw� and ��sh�, opposed the article, among other reasons 
due to their claim that it granted the judge a ‘dangerous mandate’, 
since he could henceforth add to the parties’ undertakings as he saw 
� t, something that was inconsonant with the principle of  the sanctity 
of  the contract—a principle that appears in the article immediately 
before the one in question.125

The Code also granted this discretion to the judge in nullifying a con-
tract. For example, if  part of  the contract were nulli� ed or demanded 
nulli� cation, that part alone would be nulli� ed, unless it emerged that 
the contract would not have been signed without this particular part, in 
which case the entire contract would be nulli� ed.126 Another example 
is particularly interesting: if  the contract were nulli� ed or prone to nul-
li� cation, and suf� cient foundations of  another contract were found in 
it, the contract would be valid within the con� nes of  the new contract 
as created, if  the court found that the parties’ intention was to create 
such a type of  different contract. This situation was referred to in the 
interpretation of  the New Code as the theory of  the transformation 
of  a contract (ta�awwul al-�aqd ).127

123 The Egyptian Civil Code, article 709(2); Al-Was��, volume 1, p. 106; Al-Q�n�n 
al-Madan�, volume 5, p. 222.

124 The Egyptian Civil Code, article 148(2).
125 Al-Q�n�n al-Madan�, volume 2, pp. 288–289.
126 The Egyptian Civil Code, article 143; Al-Was��, volume 1, p. 105.
127 The Egyptian Civil Code, article 144; Al-Was��, volume 1, pp. 545–551.
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The explanatory notes pointed out that this principle was drawn from 
Article 140 of  the German civil code,128 which allowed the judge to put 
himself  in the place of  the parties and transform their old contract, 
which had been nulli� ed or disquali� ed for whatever reason, into a 
new contract. A condition for this was that the original contract was 
nulli� ed or could be nulli� ed; in addition, all the conditions of  the new 
contract must appear in the original contract. The judge did not have 
the authority to include new conditions in the new contract that did not 
appear in the original, and it must be evident to him that the parties 
have intention and interest in such a new contract. The explanatory 
notes added that these conditions show that the judge’s discretion in 
this transformation is not arbitrary (ta��kkum��). It was noted that these 
three conditions place restrictions on the judge’s discretion in order to 
draw the assumed intention of  the parties as close as possible to their 
real intention. The proposal noted that the honor of  a bill (kambiy�la) 
is one of  the main applications of  this article, for example, when the 
bill fails to meet some formal requirement but the parties have a real 
desire in its honor.129 

As we would expect, this proposal also met with opposition in the Civil 
Code Committee in the Senate. Deputy �ilm� ��sh� expressed concern 
that this article would be interpreted as granting the judge total power 
to oblige the parties to accept a speci� c contract. The president of  the 
committee reassured him that, in accordance with this article, the judge 
could not make a new contract if  the parties did not so intend.130

Further examples of  this situation we have already encountered 
include: The theory of  unforeseen circumstances, where the judge 
actively amends the agreement between the parties; the amendment of  
discriminatory conditions in a uniform contract; the ruling of  � nancial 
compensation although the parties agreed on compensation in kind, if  
speci� c implementation was burdensome for the debtor; or the reduc-
tion of  the level of  agreed compensation stated as a punitive condition 
in a contract if  this was excessive.131

128 Al-Was��, volume 1, p. 546.
129 Al-Q�n�n al-Madan�, volume 2, p. 264.
130 Al-Q�n�n al-Madan�, volume 2, pp. 265–266.
131 The Egyptian Civil Code, articles 149, 203(2), 224(2).
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5.4 Restricted Judicial Scope

In direct continuation to the principle of  mur�na, implying compromise 
and uncontroversial statements, albeit ones not devoid of  innovation, 
while the judge was indeed granted broad freedom to act in the space 
between society and the law, the same Code also restricted this judicial 
scope, so that “the judge almost becomes a legislator in this � exible 
space . . . but he is a legislator limited by the morality of  his period, 
the fundamental arrangements of  his nation and its general interests,” 
as Sanh�r� noted.132

We have already seen that the New Code emphasized that it did not 
imitate the Swiss civil code, which permits the judge to apply the provi-
sions he would have established had he himself  been a legislator. “The 
Egyptian Code stopped at logical limits, preventing the blending of  
� elds between legislative authority and judicial authority.”133

Accordingly, it could be argued that the Code employed two tools 
in implementing this restriction: The imposition of  objective criteria 
(ma��yir maw ��iyya), with which the Code is replete, and what Sanh�r� 
referred to as ‘objective bridles’ ( aw�bi! maw ��iyya), which were attached 
to subjective criteria and viewed judicial discretion as worthy of  super-
vision or guidance. Just as the bridle attached to a horse’s mouth is 
intended to direct it on its way, so the objective bridle is intended to 
guide the judge in applying his subjective discretion, steering him in 
the direction the Code considered proper. Indeed, the application of  
such objective bridles to particular issues is evidence of  the sensitivity 
shown to those issues by the Code, and its interest in ensuring a mini-
mum level of  stability in court rulings and in the level of  expectations 
among the general public.134

Objective Criteria —The objective criterion is a legal index, a test or a 
level of  relativity, and it conveys a certain sense of  stability; it may 
be grasped and sensed, estimated or compared to another accepted 
index. “Objectivity (which is the partner of  external will) is one of  the 
important factors in stability, and it is particularly characteristic of  the 
New Code,” Sanh�r� claimed.135 The following are some examples of  
objective criteria:

132 Al-Was��, volume 1, p. 437.
133 Ibid., p. 104.
134 Ibid., pp. 107–108.
135 Al-Q�n�n al-Madan�, volume 2, pp. 280–281.
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In the very � rst article of  the Code, the article presenting the legal 
foundations from which the judge could derive interpretation, the 
proposed Code consciously sought to introduce an objective criterion 
in order to guide the judge. “The proposal did not wish to refer the 
judge to the general principles of  law in the country (as in Article 3 
of  the new Italian civil code), or to legal principles in general (Article 
1 of  the Chinese code), but rather referred to ‘natural law and equity’ 
(al-q�n�n al-!ab���� wal-�ad�la). It is true that modern codes attribute a 
measure of  vagueness to these terms, but, in reality, this obliges (the 
judge) to rely on general objective foundations rather than on private 
subjective thought . . .”136

A very prominent objective criterion in the Code is the test of  the 
reasonable person (�in�yat al-shakh� al-mu�t�d ), i.e. the standard to be used 
by the judge relating not to a speci� c person whose case is pending 
legal deliberation, but assuming what an imaginary person, acting in 
accordance with the accepted social norm on that matter, would have 
done. It should be pointed out that this imaginary reasonable person 
is also a � gment of  the judge’s spirit and thought; nevertheless, the 
judge will be obliged to root the behavior of  this reasonable person in 
accepted and familiar public norms. This test restricts judicial discretion 
and binds the judge to a particular and accepted reality.

For example, if, as part of  his obligations, an obliged party was 
required to protect or manage some object, or to take cautionary steps, 
and he acted as a reasonable person would have acted, even if  failing 
to secure the desired goal, then he would have met his obligations.137 
Thus, for example, a partner in a partnership contract must protect 
the interests of  the partnership as if  they were his own, unless he were 
a paid director, in which case his responsibility would be examined in 
accordance with the responsibility of  a reasonable person (i.e., the test of  
a reasonable person is stricter than that of  the test of  the management 
of  personal affairs, which is subjective in character);138 or a lessee in a 
lease contract might be obliged to invest the attention of  a reasonable 
person in protecting the property let to him;139 the borrower in a lend-
ing contract (�aqd al-��riya) must protect the object he has borrowed a 
he would protect his own property, and not less than the attention of  

136 Al-Was��, volume 1, p. 106.
137 Ibid.
138 Al-Q�n�n al-Madan�, volume 1, p. 188.
139 The Egyptian Civil Code, article 211; Al-Was��, volume 1, p. 107.
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a reasonable person;140 the employee in a work contract must execute 
the work with the attention of  a reasonable person;141 and an appointed 
representative, if  the power of  attorney were without remuneration, 
must invest the intention he would invest for his personal affairs, and 
not more than the attention of  a reasonable person. If  the appointed 
representative received remuneration, he must meet the test of  the 
reasonable person;142 the same is true of  the rules for a guardian in 
accordance with a guardianship contract (�aqd al-wad���a);143 or the guard-
ian in ‘legal guardianship’ (�ir�sa qa ��iyya) (when both parties in a legal 
proceeding deposit the asset in legal dispute between them with a thirty 
party for guardianship and management; he then forwards the asset to 
the party that wins the suit), in which case the test of  the reasonable 
person will always apply.144 Or the case of  the of� cious (  fu �l��)—a 
person who voluntarily undertakes to care for the commercial or other 
affairs of  another person or in his name, without his being obliged to 
do so. In the Majalla, such a person is de� ned as someone who acts in 
the assets of  another without legal permission. In the New Code, the 
fu �l� must always meet the test of  the reasonable person.145

Another example, on the subject of  unforeseen circumstances, the 
explanatory notes stated that excessive judicial liberty might impair 
stability and economic expectations; accordingly, the Code: 

Granted a material and objective tone to this question, manifested in 
the de� nition of  the unexpected factor and the evaluation of  due com-
pensation in such a case. The Code did not leave the court to evaluate 
this in accordance with subjective or personal criteria, as did the Polish 
code, which left this to the discretion of  the court in accordance with the 
level of  ‘need’ that arose. Rather, the proposed Code noted that this was 
to be done ‘if  justice so demanded’ (this phrase was omitted from the 
� nal wording of  the law—����), and this is a reference to an objective 
criterion. Similarly, if  the judge decided to reduce the obligations of  a 
party injured by an unexpected event, he must do so up to ‘the logical 
limit’—a further restriction of  a material and objective tone that has no 
parallel in the Polish code.146

140 The Egyptian Civil Code, article 521(2); Al-Was��, volume 1, p. 107.
141 The Egyptian Civil Code, article 583(1).
142 Ibid., article 641(1).
143 Ibid., article 685(1).
144 Ibid., article 704.
145 Ibid., article 720.
146 Ibid., 734(1).
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It could be argued that these ‘bridles’, in the form of  the level of  object-
ive certainty applied in speci� c cases, cannot exist without the judicial 
scope of  the judge; equally, this judicial scope will develop in the wrong 
direction and be liable to criticism if  it fails to take account of  the 
objective criteria. “We have seen that the New Code has frequently 
established � exible criteria that encourage development,” Sanh�r� noted, 
“and we now see that most of  these criteria are objective rather than 
subjective. Thus a type of  balance is created between development and 
progress, on the one hand, and stability, on the other. By its nature, 
the objective criterion is one that promotes development while at the 
same time seeking stability . . . In this way, the New Code sought to 
restrict the severity of  the subjective tendency that is the hallmark of  
the Latin codes.”147

Are these objective tools granted to the judge, or are they more akin 
to shackles placed on his hands? From the perspective of  the judge, the 
answer in accordance with the New Code would seem to be ambiguous: 
These criteria and bridles were indeed intended to guide him in his 
search for the answer to a judicial dilemma, but at the same time—to 
guard his path, ensuring that he would follow the desired route for the 
Code, and reminding him that there are limits to his judicial scope; that 
he, too, forms part of  the social system the Code sought to establish. By 
the same measure, these were also intended for public eyes: to ensure 
a minimum measure of  commercial and legal stability, while at the 
same time clarifying to the public, as part of  the educational function 
of  the Code, that the judge is not above the law, and that he, too, is 
restricted by the social function of  the Code.

It could be argued that these messages are of  great importance if  the 
model of  perpetuum mobile discussed above is to be able to function safely. 
The court maintains a minimum of  legal and commercial stability, thus 
securing public legitimacy within the framework of  its duty of  trust 
toward society. Equally, when strengthened by such legitimacy, it will be 
easier for the court to cope with social, economic and legal problems 
as part of  its duty of  trust toward the public—and vice versa. This is 
a delicate balance, with a value-based and central character that must 
be appreciated by the judges if  they wish to understand and apply the 
formula of  legal engineering created by the Code.

147 The Majalla, article 112; The Egyptian Civil Code, article 192.
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Subjective criteria with objective brakes —Sanh�r� noted that when the Code 
adopted a subjective approach, it did not do so in a pure manner, but 
applied to it objective brakes or bridles.148 For example: in interpreting 
a contract, the joint intention of  the parties is to be sought, and this 
is a subjective criterion that requires the court to examine the subject 
intention of  the parties associating in the contract, beyond its literal 
meaning. However, the article further established that the judge “should 
seek guidance (�istihd���) in this test in the nature of  the transaction, in 
accordance with the extent of  trust that should apply between the two 
parties, and in accordance with commercial custom”—and these are 
objective brakes.149

Or the de� nition of  ‘proper justi� cation’ in order for a person to 
rescind the granting of  a gift, as we have already seen above. This is a 
subjective criterion that is wrapped in objective brakes: For example, 
the recipient of  the gift must not break trust and act with ingratitude 
toward the granter or the gift or one of  his relatives, and the granter 
of  the gift must not reduce his standard of  living, relative to his social 
status, or when the person making the gift has a new child and is still 
alive at the time that the gift is rescinded.150 

A further example—the assumption of  knowledge. When a person 
was aware of  something, this is a subjective criterion; when he should 
have been aware of  it, this is an objective brake. This legal structure 
appeared several times in the Code, for example on the issue of  the 
power of  attorney, error, deception, coercion151 and elsewhere. Regarding 
an error, the Code established that a party to a contract who made an 
error could not exploit this error in a manner contrary to the principles 
of  good faith; Sanh�r� considers this a subjective criterion. The person 
who made the error would continue to be bound by the contractual 
relationship, if  the other party showed that he were willing to imple-
ment the contract—this is the objective brake.152

Clearly, balance and � exibility were included throughout the Code, 
even in its most detailed rules and articles. Accordingly, the principle of  
mur�na was not seen by the Code as a merely theoretical heading, but 

148 Al�Was��, volume 1, p. 106.
149 The Egyptian Civil Code, article 150(2); Al-Was��, volume 1, pp. 108–109.
150 The Egyptian Civil Code, article 501; Al-Was��, volume 1, p. 109.
151 The Egyptian Civil Code, articles 104, 106, 120, 126, 128 (respectively); Al-

Was��, volume 1, p. 109.
152 The Egyptian Civil Code, article 124; Al-Was��, volume 1, p. 109.
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as a practice that permeated the smallest articles and details, ensuring 
balance and adjustment. It should be recalled that this is an expansive 
civil code employed every day by thousands of  citizens, whose rights 
and obligations as citizens and as individuals are shaped by its norms. 
For each citizen, his own case constitutes an entire world, in accordance 
with which he will examine the Code as a whole, the legal system and 
current social order.
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CHAPTER SEVEN

THE LESSER EVIL

The issue for the Lawmakers, however, was not how to reform the structure, but how 
to save it from meaningful change.

R. Stanley, Dimensions of  Law in the Service of  Order1

1. Other Faces of the Egyptian Parliament

The social context of  the Code, with its restrictions on the right of  pro-
perty and its protection for the weaker members of  society, raises a 
question that has remained unanswered in this book. How can we 
explain the fact that the members of  both houses of  the Egyptian par-
liament—the Lower House (majlis al-nuww�b) and the Upper House (the 
Senate or majlis al-shuy�kh)—raised their hands to approve the proposed 
Code, and why did this happen at this particular timing? It is commonly 
accepted that the representatives in the Egyptian parliament came from 
the privileged sections of  society, and we may therefore ask why they 
approved a code that might ostensibly impair their preferential status, 
as manifested in the introduction, of  relativist land laws and the motif  
of  justice and morality in law. Logic would suggest that the members 
of  parliament would have a strong interest in opposing such reforms, 
which could limit the privileges they enjoyed in Egypt.

The members of  parliament, and certainly the members of  the 
committees that discussed the Code in both houses, were well aware 
of  its intention to protect the weak strata and to adopt a more relativist 
and restrict approach to property laws—the rights that gave them their 
status, money and social privileges. The President of  the Civil Code 
Committee in the Upper House, for example, offered full details on 
the ‘social justice orientations’ of  the Code at a plenum session held 

1 Robert Stanley, Dimension of  Law in the Service of  Order (Oxford: Oxford University 
Press, 1993), p. 112.

bechor_f9_308-323.indd   309 7/20/2007   2:54:30 PM



310 chapter seven

on June 8, 1948. The expression ‘social justice orientations’ was his, as 
will be discussed below.2 

Over many months, the committee members examined article after 
article in the proposed Code, in its many drafts, showing surprising 
patience and attention to detail. Had they so wished, they would have 
had no dif� culty overturning the proposed Code. Indeed, until the last 
moment it was unclear whether or not the Code would be adopted. On 
May 30, 1948, a symposium was held for those involved in the legisla-
tive process of  the Code—parliamentarians, jurists, of� cials from the 
bar, religious � gures and others; it remained unclear whether the Code 
would be passed. The meetings of  the Senate Civil Code Committee 
continued through June 1948, and it was still not certain whether the 
Code would be accepted by parliament.3

This dilemma is all the more acute since mainstream historical 
research has tended to depict the Egyptian parliament as almost com-
pletely impervious to social pressure, and as a body that blocked any 
serious attempt at social or economic reform. This traditional approach 
is exempli� ed, inter alia, by May� eld, who wrote:

In the late 1940s agricultural conditions were widely reported in the press, 
but series of  proposals for social and economic reform were defeated in 
a landlord-dominated Parliament.4

A similar description of  the late 1940s was offered by Beinin and 
Lockman:

The large landowners who dominated both the Wafd and the opposition 
political parties clung tenaciously to their privileges, and were unwilling 
to concede even the minimal reforms in the vital areas of  land tenure, 
ground rent, and the taxation of  agricultural property . . .

The Egyptian industrial bourgeoisie and its representation in Parlia-
ment, often identi� ed with the Sa�adist party, acknowledged the need for 
agrarian reform, more equitable distribution of  wealth, and accelerated 
industrial development, though in practice, because the industrialists 
were so closely linked to large landowning interests by family and social 
ties . . . they shared the same social conservatism and fear unleashing 

2 The text of  his speech: Al-Q�n�n al-Madan�, volume 1, pp. 140–167.
3 Al-Q�n�n al-Madan�, volume 1, pp. 81, 117.
4 J. B. May� eld, “Agricultural Cooperatives: Continuity and Change in Rural Egypt”, 

Egypt from Monarchy to Republic, Shimon Shamir ed. (Boulder: Westview press, 1995), 
p. 85; G. Baer, A History of  Landownership in Modern Egypt, 1800 –1950 (Oxford: Oxford 
University Press, 1962), p. 204. 
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the anger of  the impoverished rural urban masses. Many proposals for 
economic and social reform were blocked by this fear.5

Nevertheless, both houses of  parliament approved the Civil Code—the 
second-most important act of  legislation after the Constitution. This is 
an historical fact; we must now attempt to explain it.

Before answering this question, we should consider who sat in the 
Egyptian parliament. The parliament was established within the frame-
work of  an experimental parliamentary constitutional regime that lasted 
from the adoption of  the independent Egyptian Constitution in 1923 
until the Free Of� cers’ Revolution in 1952. Both houses of  parliament 
were dominated by the major landowning elite and industrialists who 
emerged from these circles, together with leading establishment and 
social � gures. One-� fth of  the members, including the president, were 
appointed directly by the king; these members were privileged social 
� gures who enjoyed power and wealth. As Beinin, Lockman, Bear and 
Safran have already noted, this was a pluralistic group in political terms, 
but relatively homogenous socially, despite the bitter political disputes 
that erupted between the various political factions.

It has been argued that the common interests of  these representatives 
led them to work as a single bloc against the unprivileged section of  
society. Bear, for example, noted that the agrarian platforms of  the 
various parliamentary parties were almost identical. While Mar�t Bu�rus 
Gh�l�, who was considered a ‘conservative’, proposed that limits should 
be established in the future for land ownership, the Wafd, which was 
considered a movement of  the people as a whole, � ercely opposed 
this idea.6 

In broad terms, these same people might be described as those with 
most to lose from the destabilization of  the existing social order. Gabriel 
Bear emphasized that it was no coincidence that the members of  the 
Upper House (the Senate) were major landowners—this was a condi-
tion for their acceptance to the institution:

The 1923 constitution, in force except for a few years until the military coup 
of  1952, laid down, as one of  the quali� cations for membership of  the Senate, 
ownership of  land on which not less than EL 150 was paid in tax.

5 J. Beinin, Z. Lockman, Workers on the Nile: Nationalism, Communism, Islam and the 
Egyptian Working Class, 1882–1954 (Princeton N.J.: Princeton University Press, 1987), 
p. 395.

6 Landownership, p. 146; Safran, p. 187.
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Since land tax averaged between EL 0.9 and EL 1 per feddan per 
year at the time, it is clear that only a large landowner, with at least 
150 feddans could seek appointment to the Senate. About thirty of  the 
large land owning families were represented in either the Lower or the 
Upper House between 1942 and 1952 (in many cases by more than one 
member of  the family).7

A related manifestation of  this situation was that all the members of  the 
Civil Code Committee in the Senate carried the Ottoman honori� c titles 
B�sh� and Bak: Mu	ammad �ilm� ��sh� (B�sh�), Mu	ammad �asan 
al-�Ashm�w� (B�sh�), �A	mad Ramz� (Bak), Jam�l al-D�n ’Ab��a (Bak), 
Mu	ammad �Al� �Al�ba (B�sh�), S�b� �abbash� (B�sh�) and Khayrat 
R�
� (Bak). All these � gures were former politicians, ministers and of� cials 
close to the Royal Court, � nanciers and the owners of  estates.

As an aside, it may be noted that Sanh�r� (who himself  bore the title 
B�sh� by virtue of  his ministerial post) was less than enthusiastic about 
the members of  the Egyptian parliament. In his personal diaries he wrote 
that the people reject their elected representatives. He even described 
the parliamentary representatives as closing themselves off  from society 
in a fortress. In a type of  sarcastic poem, he wrote in his diary:

The deputies of  this people arraigned their armies and closed themselves 
off  behind their swords and bayonets;

Why are they so scared, as if  they had not entered the building through 
its front gates?

Do they close themselves off  with their armies to be safe from the plot-
ting of  the people against whom they have so successfully fought?

The people reject them;
Is there no honest man who will come to protect the people from its 

representatives?8

Sanh�r� had little con� dence in the parliamentary deputies, possibly 
fearing that they would spoil the coherent nature of  his proposed 
Code, thus damaging its status and message (“Members of  parliament 
are � rst and foremost politicians, and they do not generally have the 
expertise required for such an important technical process as codi� ca-
tion”).9 Accordingly, Sanh�r� wrote as early as 1936 that parliament 
should approve the Code as a single entity, without dismantling its vari-
ous components. If  it wished to introduce amendments, the proposed 

7 Landownership, 143.
8 Diary, 22 June 1931, p. 184.
9 Wuj�b, p. 66.
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Code would be returned to the committee of  jurists that had prepared 
the original draft—the parliamentary deputies themselves would not 
introduce the changes.10

As this book has shown, this was not the case in practice. The politi-
cians in parliament did not forego their right of  intervention, although, 
for the most part, Sanh�r�’s essential messages were maintained.

As for the timing of  the adoption of  the New Code, it should be 
recalled that the process of  drafting and rati� cation lasted twelve years, 
from 1936 through 1948, while the intention was that the Code would 
take effect on October 15, 1949. On this date, the post-capitulation 
regime (granting privileges to foreigners), which was perceived by 
Egyptian nationalists as humiliating and injurious to Egyptian indepen-
dence, was abolished forever, and the gates of  the Mixed Courts were 
closed. This was an uplifting day for Egyptian nationalism, carrying 
hopes of  renewal.

The date of  the end of  capitulation was an opportune moment, ostens-
ibly offering a historic opportunity to change ancient orders in order to 
bene� t the homeland; to seize this historic national moment in order 
to bene� t Egyptian society and economic life. The New Code was 
indeed presented from a national angle as an authentic Egyptian legal 
creation. In 1946, the Civil Code Committee in Majlis al-shuy�kh made 
the following comments in its � nal report recommending the rati� ca-
tion of  the Code:

Now, after the nation has restored its legislative sovereignty, and as the last 
shadows of  the capitulation regime (�imt�y�z�t) fade away, it is an honor 
for the Committee to express its great satisfaction at the fact that the 
New Civil Code will constitute a faithful Egyptian manifestation of  this 
sovereignty, since, after the Constitution, this Code represents the most 
important act of  legislation adopted by the Egyptians themselves . . .

In this � nal stage, the proposed Code is submitted before the members 
of  the House of  Representatives . . . If  the Egyptian Civil Code (emphasis 
in original—G.B.) passes this stage, it will become a fact. The coming 
generations will be proud, recalling Egypt’s misfortunate suffering due 
to defective legislation, yet Egypt diligently struggled until it brought out 
this new act of  legislation from itself  and for itself.11 

This approach led scholars such as Enid Hill to argue that the central 
motif  in the manner of  enactment of  the Civil Code was the national 

10 Ibid., p. 69.
11 Al-Q�n�n al-Madan�, volume 1, pp. 122–123.
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one, or, to borrow her term—Egyptization. “From its inception to its 
promulgation (the Code) was inspired by concerns of  nationalist poli-
tics”, she noted.12 In fact, however, the national aspect seems to have 
been less central, both in the social and ideological perception of  the 
Code itself  and in its legislative stages. At most, the national motif  was 
secondary to the social considerations—means rather than a goal in 
its own right. The ‘national’ moment was an opportunity to achieve 
something internally, for Egyptian society. Yet this national consideration 
does not answer the question posed at the beginning of  this chapter.

2. Dynamic Stability

The willingness of  the parliamentary deputies to ratify the New Code 
seems to have been based on their concern as a small, ruling and 
threatened elite—concern that grew during the period 1936–1948, 
years of  social polarization, economic dif� culties, political violence and 
assassinations in the street, challenges by extra-parliamentary groups, 
and a sense among the parliamentarians that they were losing power. 
The deputies were already well aware of  all these processes.

Their fear was that excessive social polarization might eventually lead 
to the collapse of  the existing social order, which could lead them to 
lose everything. They were also afraid of  the extra-parliamentary and 
social movements, particularly Socialism, workers and labor movements, 
the Communists and others who were openly calling for revolution, the 
overthrowing of  privileged circles and fundamental change in Egypt. 
The deputies felt that existing social order was threatened, and per-
ceived the law in general, and this Code in particular, as one potential 
way of  avoiding the worst possible scenarios, from their perspective. 
Accordingly, cautious reform was preferable to imminent revolution. 
Such voices could certainly be heard within the discourse of  intellectual 
Egyptian society. 

In the introduction to his book The Agrarian Reform, published in 1945, 
Mirr�t Bu�rus Gh�l� (a scion of  the Coptic Gh�l� family, which held an 
important position in the cotton industry) stated that there was a need 
for calculated land reform: “We do not believe that we are taking a 
path that no one has hitherto taken, since many countries have intro-

12 Hill, p. 83.
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duced agrarian reform in varying forms and conditions.” Gh�l� went 
on to list numerous examples from around the world. “Regarding the 
Russian experience, this is a violent revolution rather than healing and 
development. As such, it does not, we feel, offer much from which we 
could extract bene� t for our purpose . . . What is important in all this 
is that we want repair and changes, not revolution and upheaval . . .”13 
Gh�l�, who was considered an essentially conservative � gure, added:

What is important is that the reform should come promptly, for otherwise 
much of  its value will be lost. It is important . . . that it should not come 
after public opinion will feel that reform and development are no longer 
suf� cient, and will demand revolution and rebellion.14 

The writer and publicist �Ibnat al-Sh��� (�Aisha Bint �Abd al-Ra	m�n) 
wrote in her book The Problem of  the Falla�: “We would do better to 
begin now a balanced and sensible reform, before the falla� senses his 
poverty and demands his rights.”15 

We may now examine how these fears found their manifestation in 
the context of  the New Code. Our examination will be con� ned to the 
members of  the Egyptian parliament, as the group that rati� ed the 
Code.

First and foremost, the members of  parliament sought to promote 
stability, in order to prevent the collapse of  an already-sensitive social 
system. A leading deputy in the Senate, Minister Mu	ammad �Al� �Al�ba 
(himself  a representative of  one of  the main landowning families),16 
expressed concern during the debates that the New Code would break 
the connection between the past and the present, constituting “an 
upheaval in the situation to which we have become accustomed.”17

Sanh�r�, with his concept of  mur�na, understood the concerns of  his 
colleagues and sought to alleviate these worries. Several times during 
the legislative process, he commented:

I should like to state that three-fourths or four-� fths of  the provisions in 
this Code are based on the rulings of  the Egyptian courts and on the 
current code.18

13 Landownership, pp. 203–204.
14 Ibid., 210–215.
15 Qa
�yat al-Falla	 (Cairo, 1938–1939).
16 Landownership, p. 143.
17 Al-Q�n�n al-Madan�, volume 1, p. 34.
18 Ibid., p. 70.
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Indeed, the concluding report of  the Senate Civil Code Committee, 
which recommended the rati� cation of  the New Code, noted with 
satisfaction:

The Committee concluded its study with two key conclusions. Firstly, that 
the proposed Code does not deviate from the legal traditions that have 
developed in the nation since the introduction of  the codi� cation system 
with the establishment of  the Mixed Courts in 1867 and the National 
Courts in 1883, and, in this respect, it does not break the continuum 
between past and present . . . And, as for the second conclusion: This 
derives from the � rst, and it is that the application of  the new provisions 
in the proposal will not impair the commercial norms to which people 
have become accustomed—on the contrary, it helps these norms through 
a reform for which we have waited for so long.19

From the perspective of  the members of  parliament, however, the 
demand was no longer for stability insofar as this suggested stagnation 
and inertia. The growing social threat led them to adopt the Code as 
a form of  dynamic stability—not seeking to destabilize the existing 
social order, but to strengthen and preserve it by adopting greater 
social sensitivity, with the social and political pragmatism of  mur�na. 
“The New Code is not a harbinger of  revolution and does not produce 
revolution,” Sanh�r� emphasized in April 1952—as already noted, this 
comment was ironically made just three months before the revolution 
of  the Young Of� cers.20 Deputy Mu	ammad �asan al-�Ashm�w� made 
the following comment in the � rst session of  the Civil Code Commit-
tee in the Senate:

The question arose as to whether we should complete (what is lacking in) 
the existing civil code or draft an entirely new code. The latter possibility 
was preferred to the former, the reason being the unreasonable de� ciency 
in the current code. This de� ciency was not addressed in legislation, 
and it was therefore left to the judiciary and jurists to � ll it. This situa-
tion entails great danger . . . since the judiciary is supposed to interpret 
existing articles, not create new legislation. Accordingly, it is essential to 
draft a new code that will address this de� ciency so that matters might 
stabilize . . . (Moreover) the new code does not disconnect the link with 
the past, since it has established the past as its base.21

In this respect, these parliamentarians shared Sanh�r�’s vision: it was 
right and proper that the upper � oor should be responsible for the 

19 Ibid., pp. 119–120.
20 Al-Was��, volume 1, p. 6.
21 Al-Q�n�n al-Madan�, volume 1, p. 36.
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welfare of  the lower � oor, and vice versa, in accordance with the model 
of  the �uluww and su�  (which we argue was presented by the Code), 
yet these would still remain an upper and a lower � oor—social classes 
would still prevail, with a clear distinction between them.

The deliberately minor tone in which the New Code was drafted, 
the principle of  � exibility and the covert social objectives it contains 
eased its acceptance by the Egyptian legislators. It was in keeping with 
their broad direction. After all, the Code did not mandate an agrarian 
reform that would explode in the faces of  the landowning parliamen-
tarians. Indeed, it did not even promise thorough reform favoring the 
exploited peasant or laborer. This was a subtle reform, a Code with 
covert social goals, that avoided creating antagonism from any direction 
and had a practical rather than a declarative tone. The Code sought to 
create a process toward a healthier society—not an act with immediate 
results. The legislators hoped that this Code would indeed encourage 
long-term processes that could mitigate social polarization. Sanh�r� 
offered them an ideal of  social solidarity without their being required 
to pay a price, and this appealed to them. They could only win from 
such a situation, which they saw as the lesser evil.

Mu	ammad al-Wak�l, president of  the Senate Civil Code Committee 
(and himself  a representative of  a landed family),22 made a speech to a 
plenum session of  the Senate on June 8, 1948. He discussed the issues 
of  social justice introduced in the New Code (a sensitive point for the 
deputies). After his speech, the Senate rati� ed the Code:

The proposed Code follows contemporary trends in its social and eco-
nomic goals, striking a balance between individual liberty and the interests 
of  society. There are numerous examples of  this in the Code, from the 
doctrine of  the abuse of  a right, through the protection of  the weak, 
the interpretation of  a uniform contract in favor of  the exploited party, 
the guarantees in a work contract, the protection of  a debtor against 
unforeseen circumstances, and the reduction of  the right of  �ikhti��� . . . The 
proposed Code faithfully re� ects the modern trends of  social justice, 
within logical borders (  f� �ud�d ma�q�la).23 

In supporting the Code, the deputies did not, therefore, aim to intro-
duce change, just as Sanh�r� himself  did not seek social upheaval, but 
rather the reinforcement of  the status quo, avoiding drastic change 
in the form of  collapse or even revolution. Robert Stenley, whose 

22 Landownership, p. 143.
23 Al-Q�n�n al-Madan�, volume 1, p. 156.
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comments appear at the head of  this chapter, analyzed a similar situation 
in the USA in the late nineteenth century (1881–1894), when the upper 
classes sought to preserve their social hegemony through the tax laws. 
In this way, they sought to prevent anarchy and halt the growth of  
Socialism. Under their domination, legislation provided a platform and 
a remedy for preventing the threat of  revolution and change.24 As in the 
Egyptian parliament, the class unity of  the American parliamentarians 
outweighed their political differences.

Adoption of  the New Code was also advanced, as we have seen, 
through a process of  professional consultations (�istift���) and broad social 
discourse. This process, which crossed different social strata, was impor-
tant to the parliamentarians, as a narrow and threatened landowning 
class. The process of  political dialogue and consent among different 
elements of  society strengthened the sense of  legitimacy of  this class 
and solidarity, inter alia in the face of  religious forces. In this respect, the 
legislative process of  the Code constituted a source of  legitimacy for 
the members of  parliament, and thus increased the prospects that the 
Code would ultimately be adopted.

A colloquy was held in May 1948, attended by the members of  
Senate, leading academics and jurists, �asan al-Hu
ayb� (one of  the 
leaders of  the Muslim Brothers, who would be appointed leader of  the 
movement a year after the meeting, following the assassination of  its 
founder, �asan al-Bann�), and senior � gures from the Al-�Azhar reli-
gious academic establishment. The colloquy was extremely important, 
and it positioned Sanh�r� as a national mediator. The event was impor-
tant for the Code, in its mission to establish a new social order, and 
for the members of  parliament themselves. As the minutes show, it is 
true that the Grand Mufti of  Egypt left the colloquy in a rage, but he 
tacitly accepted the adoption of  the Code, or, at least, did not protest 
against it.25 The discussions of  the Code showed the participants that 
they shared a minimum common denominator, with the potential for 
even greater agreement. This was a methodology based on innovation 
with a foundation for optimism.

We may now also understand the true signi� cance of  the deputies’ 
support for the Code. Their support was not only for the sake of  
Egyptian society, but above all for their own sakes. While the Code, 

24 Stanley, pp. 100–135.
25 Al-Q�n�n al-Madan�, volume 1, p. 116.
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with its new social orientation, might have seemed opposed to their 
interests, according to this logic it was actually consonant with, and 
even strengthened, these interests.

The parliamentarians’ fear of  social collapse does not appear in the 
protocols that accompanied the legislative process of  the Code, and 
which were collated in the seven-volume collection Al-Q�n�n al-Madan�, 
published by the Egyptian Ministry of  Justice (presumably, once again, 
with the goal of  legitimizing the Code and those who discussed it). It 
would seem that the major landowners in parliament did not permit 
themselves to discuss their true fears openly, since this would be tan-
tamount to acknowledging the threat to their status. Accordingly, the 
detailed discussions of  the New Code in the Senate were formal and 
legalistic in tone, seemingly divorced from the questions that were of  
concern to society as a whole, and presumably also to the deputies.26 
The parliamentary deputies thus manifested their clear position on 
this issue through their support for the proposed Code and its passage 
into law.

A review of  Sanh�r�’s diaries from this period shows that he was 
certainly perturbed by the social and political threats facing Egypt. His 
diaries were not intended for publication, and were published partly 
some two decades after his death. Accordingly, they are important as 
an authentic source re� ecting his personal thoughts during this period. 
On February 7, 1950, he wrote the following warning:

The usurping and arbitrariness of  rulers leads only to the humiliation 
of  the ruled. And if  such ruled individuals gather their courage and 
� ght against usurping and arbitrariness, the suffering they will face due 
to such opposition will seem, to them, preferable to the suffering they 
faced due to tyranny.27 

During the same period, he made the following comment, re� ecting 
his fear of  extremism—both Communism and capitalism:

Communism is a disease—but capitalism is also a disease. The worst 
thing about capitalism is that its defects gave birth to Communism.28

26 For example: Al-Q�n�n al-Madan�, volume 1, pp. 39–118.
27 Diary, p. 264.
28 Ibid. 3 June 1951, p. 273.
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3. A Different Vision

The sense of  the parliamentary deputies that the Code was the lesser 
evil also re� ected their sense that they were still able to develop the Code 
by themselves, preparing a form of  new social contract and directing 
it as they saw � t—as if  there were no new vocal class of  �affandiyya, 
demanding their place within the national decision-making process; as 
if  there were no waves of  Islamic and nationalist fervor outside parlia-
ment, not merely threatening social disorder but seeking to take the 
reigns of  society. As if  we were still in the relative calm of  the 1920s, 
when social processes were still controlled by the major landowners, 
and not in the tempestuous 1940s.

In this respect, Sanh�r�’s vision differed from that of  the parliamen-
tarians. His emphasis was on the outcome: the creation of  a new and 
improved Egyptian society. They also sought this goal, but their emphasis 
seems to have been more on process: their desire to lead and direct 
this change exclusively. Moreover, Sanh�r� essentially envisioned an 
Egyptian society in which the future plated a key role in shaping other 
parameters. As we have already seen, the past and its traditional tools 
were de� ned by the parameters of  current and future needs. Through 
his vision, Sanh�r� sought to take Egyptian society forward.

By contrast, the legislators envisioned an Egyptian society in which the 
past would play a determining role. They sought to return Egyptian 
society to what they perceived as a stable, secure and promising past. 
However, thanks to Sanh�r�’s principle of  � exibility, which was main-
tained in terms of  the relations between past, present and future, the 
legislators were able to accept his version as presented in the Civil 
Code and consent to it. The mur�na of  the Civil Code could even bind 
together two ostensibly opposed visions such as these. 

We shall now examine how the legal approach of  the parliamen-
tary deputies and their desire to direct and shape the New Code were 
manifested after Sanh�r� had already drafted the proposed legislation. 
These comments relate to two key periods—the process of  �istift��, or 
consultation, with leading � gures in the nation, whose comments were 
forwarded to Sanh�r�’s re-examination committee, and the deliberations 
of  the parliamentary committees relating to the Code, in a last effort 
to delete certain provisions and make changes.

The re-examination committee (lajnat al-mur�ja�a), headed by Sanh�r�, 
indeed introduced a fair number of  changes into the proposed Code 
after the process of  �istift��—the consultation with jurists, administra-
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tive of� cials and � nancial experts. However, an examination of  these 
changes shows that few of  them were sensitive in social terms.

By way of  example, the original proposal included an article that 
was eventually omitted by Sanh�r�’s re-examination committee before 
reaching parliament. This article stated that the owner of  land adjacent 
to a main road must permit the public to pass through his land, if  pas-
sage were dif� cult or impossible, provided that such passage would be 
effected in a logical manner, with compensation to the owner from the 
administrative authority responsible for roads, if  necessary.29 This was 
apparently perceived as too grave an infringement of  property rights, 
and was therefore deleted.

Some articles were accepted by the re-examination committee but 
blocked in the Senate. Such instances were relatively few, however, 
once the principle of  reform had been accepted. On certain speci� c 
points, the members of  the Senate moderated the damage from their 
perspective.

For example, the proposed Code sought to include the phrase ‘social 
function’ in the context of  land and property laws, as we saw in Chapter 
Three. Mu	ammad al-Wak�l, president of  the Civil Code Committee 
in the Senate, opposed this proposal, for no apparent reason. The 
committee thus declined to include this phrase in the Egyptian statute 
book.30 The proposed Code noted that this term was drawn from the 
new Italian civil code (which was drafted on the basis of  the proposed 
Franco-Italian code). However, the deputies were probably aware that 
this phrase relating to the potential social function of  land law also 
appeared in the � rst article of  the Soviet civil code—a fact that, in 
itself, would have been suf� cient to cause its rejection. The deputies 
were not opposed to the principle itself, but to the use of  a term that 
had Communist undertones and which might one day be interpreted 
in such a manner, or in another Socialist context. The Soviet code 
stated that “citizens’ rights are protected by law, with the exception 
of  cases in which they are exercised in a manner contrary to their 
socioeconomic purpose.”

A further example: The proposed Code stated that the ‘owner of  
a thing’ (i.e., the owner of  a property right) was the owner of  all its 

29 The Egyptian Civil Code proposal, article 1180; Al-Q�n�n al-Madan�, volume 6, 
p. 49.

30 Al-Q�n�n al-Madan�, volume 6, p. 15.
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substantive parts that could not be separated from the thing without 
its being destroyed, defaced or changed, “in accordance with custom.” 
This reference to custom (�urf  ) was deleted by the Senate committee, 
since property rights were too important to be left in the hands of  such 
a seemingly unstable legal element as custom.31

Another example: The proposed Code established that a landowner 
must permit any interested party to enter or pass through his land in 
order to undertake repair or development work required by that person, 
to return lost items, or for any other lawful purpose, provided that he 
did not cause grave damage to the land he entered, and in return for 
just compensation, if  required.32 This article was also deleted in its 
entirety and excluded from the Code, after various arguments were 
leveled against it by the members of  Senate. One deputy argued that 
there was no need for an explicit provision on this matter, since such 
cases were subject to judicial discretion. Another claimed that the central 
doctrines of  the Code, such as the restriction of  property rights and 
the principle of  the abuse of  a right, were suf� cient to deal with this 
speci� c instance.33 A similar provision restricting ownership rights was 
also deleted following intervention by Senate deputies: the provision 
prohibited an owner from preventing another person from entering his 
land if  this entry were essential to prevent a sudden danger.34 

These amendments and changes introduced by the deputies were 
relatively minor; as already noted, they did not prevent the substan-
tive reforms of  the Code—the restriction of  ownership rights and the 
protection of  the weak. It was not easy to convince the members of  
parliament, and particularly the deputies in the Senate, to adopt the 
central reform proposed by Sanh�r�, but they eventually consented, 
recognizing that this might develop in their favor, and that what yes-
terday they had considered to be a threat might tomorrow prove to 
be in their interests.

As we have seen, opposition emerged in the Senate to the adoption 
of  one of  the most important doctrines in the Code—that of  unfore-

31 The Egyptian Civil Code proposal, article 871(1); Al-Q�n�n al-Madan�, volume 
6, p. 18.

32 The Egyptian Civil Code proposal, article 883; Al-Q�n�n al-Madan�, volume 
6, p. 48.

33 Al-Q�n�n al-Madan�, volume 6, p. 49. 
34 The Egyptian Civil Code proposal, article 876; Al-Q�n�n al-Madan�, volume 

6, p. 29.
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seen circumstances.35 Sanh�r� was forced to work hard to convince the 
members of  the committee, even though the article had already been 
amended by this stage, and now related only to general events, and 
not personal ones. Eventually, however, the members of  the Egyptian 
elite approved article after article, even though these tended to favor 
the wretched peasants who worked their land.

This book has also shown that the Egyptian legislators were less 
than enthusiastic about another principle of  justice that supports the 
weak—the doctrine of  exploitation (��istighl�l ); once again, though, this 
was ultimately accepted.36 The same applied to the inclusion of  the 
principle of  good faith in the Code, imposing restrictions on contractual 
freedom, and again the principle was eventually approved.37

Ultimately, after examining the actions of  the parliamentary depu-
ties in approving the New Code, it could no longer be stated that the 
Egyptian parliament blocked any manifestation of  reform. It may be 
that the parliament was excessively tardy in adopting reform, and it 
may be that it did so mainly for the sake of  the social class to which 
its members belonged. It could also be argued that the reform was 
excessively cautious, restricted and limited in scope. Yet the fact remains 
that the New Code, as an act of  legal, economic and social reform 
embodying the possibly utopian vision of  �Abd al-Razz�q al-Sanh�r� 
and his desire to forge a better Egyptian society, was adopted by parlia-
ment in October 1948 and went into force one year later. Despite the 
turbulent events that have followed and attempts to attack the Code, 
it has continued to serve as the foundation of  Egyptian and Arab civil 
law into the twenty-� rst century. 

Shortly before the New Code took effect, Sanh�r� recorded his 
feelings in his diary regarding the long period he had invested in this 
enterprise. He stated with satisfaction:

In this Code, I marked the end of  one era (in the nation’s history) and 
began a new one. I have brought glory to my beloved homeland and 
built fame for it.38

35 Al-Q�n�n al-Madan�, volume 2, p. 286.
36 Ibid., p. 195.
37 Ibid., p. 289.
38 Diary, p. 260.
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