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Vorwort

Nathan Kaplans Buch Management Ethics and Talmudic Dialectics versteht sich
als ein Beitrag zu einer Teildisziplin der modernen Wirtschaftsethik, ndmlich als
Beitrag zu einer Ethik der Unternehmensfiihrung. ,,Ethik* ist ein Titel, den die
griechische Philosophie geprégt hat. Ethik ist die Lehre vom guten Leben und vom
rechten Handeln. Zwar ist die moderne Wirtschaftsethik nicht in der universitiren
oder akademischen Philosophie entwickelt worden; sie ist vielmehr einerseits aus
einem Interesse von Unternehmen selbst und andererseits aus einer Teildisziplin
der Wirtschaftswissenschaften, namlich der Institutionenékonomik, erwachsen.
Doch bedient sich die Wirtschaftsethik philosophischer Begrifflichkeit und Argu-
mentationsweise. Sie ist daher ein legitimer Teil der Philosophie.

Die Basis freilich, auf der das vorliegende Buch argumentiert, ist das talmudi-
sche und rabbinische Denken. Sein Untertitel ,,Navigating Corporate Dilemmas
with the Indivisible Hand* spielt dabei auf die beriihmte ,,unsichtbare Hand*, die
invisible hand im Werk Adam Smiths an; mit dieser ,,unsichtbaren Hand* fordert
der wirtschaftliche Eigennutz, ohne es zu wollen und zu wissen, zugleich das
allgemeine Wohl, oder er vermehrt den nationalen Reichtum. Doch bleibt der
Eigennutz darin eben Eigennutz, der nicht auf den fremden Nutzen sieht. Dass die
Hand nun aber nicht mehr unsichtbar, sondern unteilbar ist, deutet an, dass in
wirtschaftlichem Handeln das eigene und das fremde Wohl nicht getrennt werden
sollen oder: sich gar nicht trennen lassen.

Wenn nun Nathan Kaplan nicht von eigentlich philosophischen Theorien,
sondern vom Talmud her sich einem Terrain néhert, das die Philosophie selbst als
das ihre beanspruchen kann, so stellt seine Arbeit einen Beitrag zum Gespréch
zwischen Jerusalem und Athen dar. In diesem Gesprdch wird zuweilen die Ver-
mutung laut (so wie jetzt bei Henning Ritter in Bezug auf Jacob Taubes'), alles,
was die Philosophie sich mithsam erschlieft, sei womdglich bereits im jiidischen
Denken vorgedacht. Und die Leichtigkeit und Souverénitit, mit der Nathan Kaplan
den Gedanken der ,,Unteilbarkeit™ von geistlichem, moralischem und wirtschaft-

1 Ritter, Henning, Verehrte Denker. Portrits nach Begegnungen, Springe, 2012, S. 40.
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lichem Wohlergehen in die Wirtschaftsethik einbringt, ist geeignet, dieser Ver-
mutung neue Nahrung zu geben. Denn leicht ist die Wirtschaft der Philosophie
eigentlich nie gewesen. Das sei kurz erldutert.

Der eigentliche Begriinder der Ethik als einer philosophischen Disziplin,
Aristoteles, sieht in der Sphire der Wirtschaft nur einen untergeordneten Bereich
des menschlichen Lebens. Er teilt sie ab von dem, worum es in der Ethik eigent-
lich geht, ndmlich vom guten Leben. In der Wirtschaft, so erklirt er beildufig im
ersten Buch seiner Politik, gebe es ,,nichts Edles®. Keine sonderliche Tugend sei
hier gefordert, und der edle Mensch tue gut daran, sich wirtschaftlichem Tun so
weit wie moglich zu entziehen. Diejenigen aber, die aus dem Wirtschaften eine
Kunst, und zwar zur Erzielung von Gewinn, machen, werden von Aristoteles ver-
urteilt. Diese Menschen betrachtet Aristoteles mit einer Mischung aus Verach-
tung und Sorge. Denn die Gewinnsucht kann, wie er meint, sowohl die Tugend
wie die politische Gemeinschaft korrumpieren.

Bis in die Neuzeit hinein hat in der Philosophie die Perspektive des Aristoteles
auf die Wirtschaft dominiert. Doch die Neuzeit konnte den Aufstieg der Wirtschaft
zu einer groBlen Macht im politischen Leben nicht ignorieren, und sie musste
erkennen, dass die Wirtschaft eine solche Macht wurde, indem sie sich zu einer
auf Konkurrenz beruhenden Marktwirtschaft entwickelte, in der das Gewinnstre-
ben und der Eigennutz wesentliche Antriebe des Handelns sind. Es war Adam
Smith, der in dieser Situation den Eigennutz zwar nicht eben ethisch adelte, aber
ihm doch eine Art Unbedenklichkeitserklarung ausstellte. Mit dem Eigennutz
konnen wir uns anfreunden, weil er durch eine invisible hand das allgemeine
Wohl befordert. Aber eben dieses Ziel des allgemeinen Wohls kénnen wir nicht
zum Inhalt unseres Willens machen. Denn die invisible hand ist eben unsere
rechte Hand, von der die linke nicht weil3, was sie tut (Mt. 6, 3). Die invisible hand
ist insofern gerade keine Indivisible Hand, denn sie tut und will ja etwas anderes
als die eigenniitzige oder selbstinteressierte sichtbare Hand. Indivisibility, Unteil-
barkeit, findet sich nur in der dialektischen oder besser spekulativen Philosophie
Hegels, dessen Philosophie des Rechts das Gewinnstreben in der Wirtschaft als
integralen Bestandteil eines Lebens in der institutionellen Struktur der Sittlichkeit
begreift. Denn Hegel stellt uns die Marktwirtschaft als eine Struktur vor, in der
Selbstinteresse und Gewinnstreben einen verniinftigen Zweck erfiillen. Sie dienen
nicht nur ungewollt dem Allgemeinwohl, sondern fiihren den Einzelnen auch zur
Einsicht, dass alle Interessen der einzelnen Akteure ineinander verwoben sind,
und lassen ihn dadurch erst begreifen, was das Allgemeinwohl und das allge-
meine Interesse des Ganzen sind. Was Hegel uns gibt, ist jedoch keine Ethik im
klassischen Sinn. An deren Stelle tritt bei Hegel ndmlich eine Philosophie des
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,objektiven Geistes®, die im Grunde eine Philosophie der Institutionen ist, welche
nicht nur die Ethik, sondern auch die philosophische Rechtstheorie sowie die
Gesellschafts- und Staatsphilosophie in sich enthélt oder ,,authebt”. Die heutige
Wirtschaftsethik jedoch ist von Hegels Idee der Einheit des menschlichen sozia-
len, wirtschaftlichen und politischen Lebens weit entfernt. In ihr geht es entweder
um die Formulierung einer ,,Ordnungsethik®, die der invisible hand durch geeig-
nete Institutionen aufhelfen soll, oder darum, Eigennutz und Gewinnstreben
(etwa diskursethisch) an die Kandare zu legen. Es bleiben also auch hier Selbst-
interesse und Wirken fiir das Allgemeinwohl voneinander getrennt.

Pointiert ausgedriickt konnte man sagen: Eine eigentliche Wirtschaftsethik, die
wirklich eine Ethik der Wirtschaft wiére, gibt es im Grunde in der Tradition der
abendldndischen Philosophie nicht. Zweifellos aber gelingt es Nathan Kaplan,
eine solche Wirtschaftsethik aus talmudischen Quellen zu entwickeln, in denen
eine Idee der ,,human completeness®, der Unteilbarkeit des menschlichen Lebens
gegenwartig ist. Hieraus kann der Autor in einer sorgsamen und differenzierten
Argumentation konkrete Handlungsanweisungen fiir die Fiihrung eines Unter-
nehmens gewinnen, also das Denken der Tradition des Talmud auf gegenwirtige
Probleme der Wirtschaft beziehen, ohne dass dies im einzelnen in irgendeiner
Weise gewaltsam wirkte. Das gelingt ihm nicht zuletzt deswegen, weil er auf seine
Erfahrung aus der Tatigkeit in einer groBen Unternehmensberatung zuriickgreifen
kann. Dabei bezieht sich Nathan Kaplan direkt auf die angelsidchsische Wirt-
schaftsethik, die weniger von grundsétzlichen Erwdgungen als von konkreten
Problemen und Fillen ausgeht. Ein solcher Bezug legt sich durch das talmu-
dische Denken nahe, das, wie sich zeigt, selbst stark kasuistisch geprégt ist.

Das talmudische Denken kann selbst als ,,dialektisch® bezeichnet werden (z. B.
354) und lasst sich mit einer ,,culture of controversy* (355) in Verbindung bringen.
Mit diesen Hinweisen spielt der Autor vor allem auf Probleme an, bei deren Lo-
sung unterschiedlichen und sogar einander widerstreitenden Forderungen Geniige
getan werden muss. Hierin bewéhrt sich die vorliegende Interpretation des Tal-
mud in besonderer Weise, wie vor allem die Darstellung des ,,whistle blowing*
eindriicklich zeigt. Beziige zur Aporetik der Aristotelischen Tradition kdnnten
sich dabei nahelegen — wie etwa zu der, freilich aus einer anderen Sphére stam-
menden, Gedankenfigur des gerechten Krieges. Denn bei dieser, auf Augustinus
zurlickgehenden und von Thomas Aquinas systematisch entwickelten Frage geht
es ebenfalls um eine Abwigung zwischen konkurrierenden Gesichtspunkten der
Gerechtigkeit und des Guten: Nach dieser Lehre darf auch der, der einen ,,ge-
rechten Grund“ zum Krieg hat und alle friedlichen Mittel ausgeschopft hat, den
Krieg nur fithren, wenn Gesichtspunkte des Guten nicht im Wege stehen. Ins-
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besondere muss das durch den Krieg zu erreichende Gut groBer sein als das
Ubel, das der Krieg selbst darstellt. Und der Kriegfiihrende hat die Pflicht, das
Ubel moglichst gering zu halten. Ahnlich muss auch der Whistleblower den
Nutzen seines ,,whistle blowing* gegen den Schaden abwégen, der aus seinem
Tun dem Unternehmen, dem, dessen Fehlverhalten er offen legt, und schlieBlich
ihm selbst erwachsen kann.

Eine Frage sei abschlieBend genannt, deren Beantwortung sich der Autor
nicht vorgenommen hat, die jedoch gerade durch seine iiberzeugende Erorterung
zahlreicher unternehmensethischer Fragen und Probleme provoziert wird. Das ist
die Frage danach, wie das talmudische Denken sich zu dem der Philosophie ver-
hilt. Denn jenes Denken geht aus von der Thora, deren Worte eingehend disku-
tiert und erwogen werden — also von dem, was die Philosophie eine positive Set-
zung oder eine Autoritdt nennt. Die Philosophie dagegen, insofern sie sich nur
vom ,,natiirlichen Licht“ der Vernunft leiten ldsst, hat als Elemente ihrer Methode
Apodeixis und Epagoge, also den ,,Beweis* in folgerichtiger Argumentation und
andererseits das Finden und Erproben von Grundsétzen, die keines Beweises fahig
sind und sich nicht aus anderem deduzieren lassen. Die neuzeitliche Philosophie
wollte keine Autoritidt neben der Vernunft mehr anerkennen, vielmehr auch die
Offenbarung vor den ,,Richterstuhl der Vernunft* (Kant) zitieren. Wie verhalten
sich also die Einsichten des Talmud zu denen der Philosophie, sofern diese sich
mit der Wirtschaft beschéftigt, und denen der Wirtschaftsethik? Kann die Philo-
sophie durch den Talmud belehrt werden, oder ist vielmehr sie es, die den ver-
niinftigen Gehalt in religidser Uberlieferung und Denken erkennt, priift und
ausspricht? Das Verhéltnis von Offenbarungswahrheiten zu Vernunftwahrheiten
beschiftigt die abendldndische Philosophie spétestens seit der Summa Theologica
des Thomas von Aquin bis hin zu Schellings Philosophie der Offenbarung.

Derart grundsitzliche Fragen erortert zu sehen wird man nicht von einem
Buch zur ethischen Unternehmensfithrung verlangen. Es ist aber ein Verdienst
von Nathan Kaplan, dass er uns in seiner Begriindung der Wirtschaftsethik aus Thora
und Talmud vor Augen fiihrt, dass sie uns immer noch beschéftigen sollten.

Das Buch Management Ethics and Talmudic Dialectics verbindet eine um-
fassende Perspektive mit groBer Kenntnis konkreter Handlungssituationen. Es
eroffnet neue Perspektiven in der wirtschaftsethischen Diskussion. Man kann
ihm nur eine zahlreiche Leserschaft wiinschen.

Thomas Petersen



1 Introduction

1.1 Theoretical Background

The economic crises of the past decade and the societal turmoil unleashed in
their wake have shaken the trust in an invisible hand of the laissez-faire market
and in the visible hand of corporate management.” As a result, a new consensus
is emerging that those managing corporations ought to become more indi-
visible—that is, connected to the interests of their stakeholders, inseparable from
societal concerns, and upholders of personal integrity. This development has
given rise to a global, heated discourse on business ecthics in general and
management ethics in particular, to which this thesis intends to contribute a
talmudic perspective.

The evolution from the invisible to the visible and then to what this book
terms the indivisible hand has taken place over approximately the past two
hundred years. Towards the close of the 18" century, Adam Smith argued for an
emancipation of economic activity from state and church paternalism, suggesting
that an individual’s pursuit of self-interest contributes to the general welfare by
means of a mechanism which he famously coined an “invisible hand.”* Through
this mechanism’s power over the free market, according to Smith, an individual
“pursuing his own interest ... frequently promotes that of the society more effec-
tually than when he really intends to promote it.”* This view also served as a
powerful legitimization for business conduct to be based on self-interested econ-
omic rationality alone. “It is not from the benevolence of the butcher, the brewer,
or the baker that we expect our dinner, but from their regard to their own inter-
est,” is one of Smith’s most famous views. Rather than grand religious, phil-
osophical, or political narratives, economics itself could thereby link for-profit

2 This chapter is an updated, expanded and contextualized version of the introduction to my
unpublished M.A.-thesis, which piloted the methodology of this book: Kaplan, Nathan L., The
Indivisible Hand. A Talmudic Perspective on Management Ethics, Heidelberg, June 2011.

3 Smith, Adam, The Theory of Moral Sentiments, London, 1759/1761, p. 273, and An Inquiry
Into the Nature and Causes of the Wealth of Nations [WoN], London, 1776/2009, p. 264.

4 Smith, Adam, WoN, p. 423.

5 Ibid., p. 13.

N. L. Kaplan, Management Ethics and Talmudic Dialectics,
DOI 10.1007/978-3-658-05255-3 1, © Springer Fachmedien Wiesbaden 2014
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activities of individual businesses to socially beneficial outcomes. This economic
liberalism provided additional impetus to the momentous transfer of power from
the aristocracy and clergy to the bourgeoisie that was already taking place during
Smith’s time. As a consequence, free-market coordination of individual actors
emerged as the new economic paradigm.

Ironically, the liberal revolutions both unleashed the power of the laissez-
faire market and gave rise to a development that would curtail it: the emergence
of the business corporation. This organizational form was both enabled by
liberalist ideology, which gave individual market participants the freedom of
contract to establish it® yet simultaneously carried qualities of the thoroughly
illiberal medieval guilds and mercantilist trading companies preceding it by inte-
grating a multitude of individual economic interests into a centralized structure.’
Such an integration, be it vertically or horizontally,® carried significant economic
benefits: transaction costs and risks decreased,” while productivity and profit-
ability increased'® as market cooperation and allocation were replaced by admin-
istrative coordination and planning. Corporations thereby became a major driver
of capitalism’s prosperity engine, offering significantly higher output levels at
lower prices. These benefits could be reaped primarily because corporations
effectively create what the economist D.H. Robertson calls “islands of conscious
power in this ocean of unconscious co-operation ...”""

Initially, these corporate islands were still controlled by their owners. But
when dozens or even hundreds of individual businesses became integrated into
unified organizations with thousands of shareholders, ownership and control
began to diverge as management became responsible for the coordination,

6 Broyde, Michael J./Resnicoff, Steven H., Jewish Law and Modern Business Structure, in: The
Wayne Law Review, Philadelphia, PA, Fall, 1997, p. 1780.

7 Mazumdar, D.L., Towards a Philosophy of the Modern Corporation, London, 1967, pp. 142f.
The unifying corporate character is already evinced by the etymology of the word
“corporation,” which stems from the Latin corporare (“to form into a single body”) and is
codified into law, such as in §18 of the German Aktiengesetz, which states that the defining
feature of the corporation is its integration of independent businesses under centralized
management.

8 The first vertical integration into a corporation took place when industrialized mass-producers
such as the Coca-Cola Company acquired businesses that supplied their inputs or marketed and
distributed their products. Horizontal integration, such as the formation of General Electric,
enabled companies within an industry to form a cartel strengthening their market power and
control.

9 Coase, R.H., The Nature of the Firm, in: Economica, New Series, Vol. 4, No. 16, London,
Nov. 1937, pp. 386-405.

10 Chandler, Jr., Alfred D., The Visible Hand. The Managerial Revolution in American Business,
Cambridge, MA, 1977, pp. 7/315.

11 Robertson, D.H., The Control of Industry, London, 1923, p. 85.
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planning, and leadership of both the corporation as a whole as well as its
individual businesses. Consequently, a seminal study notes, “the visible hand of
management replaced ... the invisible hand of market forces.”'* The freedom of
Smith’s butcher, brewer, and baker from state intervention in the 19" century
thereby enabled the managers of McDonald’s, Diageo, and Nabisco a century
later to exert unprecedented control over the market.'® These corporations grew
powerful to an extent that they took on state-like qualities, and their top
management began to resemble statesmen.'* By the mid-20™ century, Peter
Drucker described the large corporation as “America’s representative social
institution,”"” and fuelled by globalization this institution has become dominant
internationally as well.

At the beginning of the third century after Smith’s work, the managerial
revolution that was first unleashed by and which subsequently curtailed the
liberal revolution has come under significant pressure. Recurring corporate
scandals have led to a decrease in trust in managers, corporations, industries, and
capitalism as a whole.'® The power of both an invisible hand of the market and
the visible hand of management to transform self-interested economic behavior

12 Chandler. op. cit., p. 4. Incidentally, the etymology of the word “management” stems from the
Latin manus (“hand”’). Management can hence be viewed as the hand of the corporation, which
is then in turn the corpus of management.

13 Smith himself was critical of such industry consolidation: “People of the same trade seldom
meet together ... but the conversation endsin a conspiracy against the public, or in some
contrivance to raise prices.” (WoN, p. 152.)

14 As noted by the classic work on corporate governance, “[t]he rise of the modern corporation
has brought a concentration of economic power which can compete on equal terms with the
modern state ... business practice is increasingly assuming the aspect of economic
statesmanship.” Berle, Adolf Augustus/Means, Gardiner Coit, The Modern Corporation and
Private Property, New York, NY, 1932, p. 313.

15 Drucker, Peter F., Concept of the Corporation, New York, NY, 1946, p. 5.

16  E.g., 80% of respondents in a national U.S. survey stated that accounting scandals such as the
one at Enron drag down trust in corporate executives (cited in DuBrin, Andrew J., Essentials
of Management, Florence, KY, 2008, p. 85). A further survey finds that the Enron and the
Dot-com bubble as well as the ongoing Global Financial Crisis have led to a dramatic decrease
of up to 20 percentage points in respondents who “trust business to do what is right.” The
same survey shows that in the wake of the financial crisis, the share of respondents who trust
the banking industry “to do what is right” decreased by up to 39 percentage points. (Edelman
Trust Barometer Executive Summary, 2010, p. 8.) The crises and crashes of the past decade
have also damaged the image of capitalism itself (see for instance BBC World Service Poll,
Wide Dissatisfaction with Capitalism, London, November 9th 2009, and Allensbacher Archiv,
ifD-Umfragen). The global burgeoning of social protest movements such as “Occupy Wall-
Street” is a further testimony to the growing resentment people feel towards the economic
status quo.
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into socially beneficial outcomes is increasingly called into question.'” Similar to
how the Fukushima nuclear disaster unleashed a global move for a change in
energy policy, each economic crisis stirs a debate on what must change in
business conduct.'®

The power of managers over increasingly influential organizations has given
rise to demands that their traditional mandate be reconsidered. Unemployment,
poverty, home foreclosures, inflationary pressure, political turmoil, and financial
market volatility fuel the desire for change. Whereas in classical business theory
and U.S. law corporate management is required to maximize shareholder returns, "
the view that management should take the interests of a wider set of corporate
stakeholders into account when making decisions has become increasingly
prevalent.”® Thus, while these traditional theories and legislations focused on the
principal-agent problem of how to align and hence make indivisible, the interests
of management with those of shareholders, the concern has shifted in the past
few decades to making management indivisible from all the parties it affects and

17 Because, for instance, mortgage brokers extending credit to borrowers who would most likely
not be able to repay it, and investment banks securitizing this debt acted in their (short-term)
self-interest yet unleashed a global financial and economic crisis by doing so. The same
dichotomy between individual and social benefits applies to the businesses, banks and
investors involved in the Dot-com bubble of 2000, as well as to the creditors and governments
involved in the ongoing sovereign debt crises. An observer expresses his concern about a
possible disconnect between self-interest and societal well-being as follows: the invisible hand
might have “let go of important things like the common good.” Walls, Jim, When your
Calendar is a Moral Document, in: McKinsey Quarterly, Chicago, IL, January 2010.

18  For a recent contribution to this debate, see the following excellent work: Paine, Lynn Sharp et
al., Capitalism at Risk: Rethinking the Role of Business, Harvard Business Press, Cambridge,
MA, 2011.

19  This maxim is epitomized by Milton Friedman’s statement that “[t]he social responsibility of
business is to increase its profits...” (Friedman, Milton, Capitalism and Freedom, Chicago, IL,
1962, p. 133), and was first encoded in U.S. law by the case of Dodge vs. Ford Motor Co., 170
N.W. 668, Michigan, 1919, p. 8, whose ruling equates “the best interest of the corporation”
with that of shareholders.

20 A major theoretical foundation of this development was provided by R. Edward Freeman’s
now classic work: Strategic Management. A Stakeholder Approach, London, 1984. This
development is increasingly prevalent in corporate practice through concepts encouraging
environmental and social in addition to economic sustainability such as the “triple-bottom-
line,” first propounded by John Elkington (Brown, Darrell/Dillard, Jesse, Triple Bottom Line:
A Business Metaphor for a Social Construct, 2006, Barcelona, p. 5). Traditional economists
and business thinkers often still reject this broadening of managerial responsibility, partly due
perhaps to the fear that their domain of expertise will be supplanted by other social-scientific
disciplines. Similar to Friedman’s prominent position, a rejection of any ethical reflection
beyond traditional business doctrines is argued for by the German business administration
professor Horst Albach in his paper BWL ohne Unternehmensethik, in: Zeitschrift fiir
Betriebswirtschaft, Wiesbaden, 2005.
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is affected by.?' The often significant influence managers have over stakeholders
makes these concerns particularly relevant.”> With such shifting demands, the
complexity of corporate management has grown, for it now has to expend in-
creasing time and effort on navigating the dilemmas arising from the often com-
peting demands of customers, employees, shareholders, suppliers, communities,
regulators, the media, NGOs as well as other stakeholders.” And this process
occurs in the context of globalization, technological innovation, and threats to
corporate licenses to operate, further increasing managerial complexity and
strengthening demands for managers’ accountability.

As a result of these developments, the past decades have led to a veritable
flourishing of the business ethics discipline and discourse.”* There is now an
emerging consensus that it is in a corporation’s best interests that its management

21  This shift is especially marked in the Anglo-Saxon economies, in which shareholder capitalism
is most prevalent. In Continental Europe, however, the stakeholder model has already been
much more ingrained, as a seminal study finds: according to a 1995 survey, 83% of German
managers held that the companies they work for belonged to stakeholders rather than
shareholders. In contrast, 75% of American and British managers considered their companies
to belong to shareholders. (Quoted in: Boards Behaving Badly: Why the Leading Citizens of
Corporate Germany Are So Scandal-Prone, in: The Economist, London, August 6th 2009,
http://www.economist.com/node/14183029?story id=14183029.) While German corporations
had since begun to embrace a more salient shareholder orientation, the pendulum has later
swung back to the stakeholder perspective in the wake of the economic, financial, and
corporate crises of the U.S.

22 Regarding managerial influence on employees, for instance, Ronald Sims notes that
“[r]esearch over a period of more than twenty-five years clearly supports the conclusion that
the ethical philosophies of management have a major impact on the ethical behavior of their
followers [and] employees.” Sims, Ronald R., The Challenge of Ethical Behavior in
Organizations, in: Journal of Business Ethics, Vol. 11, Issue 7, 1992, pp. 505-538.

23 Cavanagh, Gerald, F./McGovern, Arthur F., Ethical Dilemmas in the Modern Corporation,
New York, NY, 1988.

24 Business ethics has consequently become a “hot topic.” Corporations are introducing ethics
codes and social responsibility charters (see illustration 1 for the various components of
corporate ethics programs). Politicians, media and NGOs criticizing business for failing to
take societal interests into account have become a daily occurrence. Business ethics has
become an independent academic discipline, with research centers and conferences, scholarly
journals and societies, books, articles, and university professorships and courses. A subsection
of the business ethics discipline studies management ethics (see for instance, Maak,
Thomas/Pless, Nicolas, Responsible Leadership, New York, NY, 2006, and Blanpain, Roger et
al. (eds.), Rethinking Corporate Governance: From Shareholder Value to Stakeholder Value,
Amsterdam, 2011). In management education, the business ethics field is becoming
increasingly visible through widespread ethics courses (see for instance, Gentile, Mary
C./Piper, Thomas R., Can Ethics be Taught? Perspectives, Challenges, and Approaches at
Harvard Business School, Boston, MA, 1993, p. 3) and initiatives such as the MBA Ethics
Oath (Anderson, Max/Escher, Peter, The MBA Oath. Setting a Higher Standard for Business
Leaders, New York, NY, 2010).
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focuses on more than strict shareholder value maximization.”> Managers are re-
sponding accordingly not just to do what is right, but also to mitigate the risks of
ignoring business ethics.?® Amidst this shifting perception of corporate responsi-
bility, the autonomy of the economy from other social systems is scaled back as
regulation of the business and financial sectors increases and management is
called upon to concern itself with the interests of a broader set of constituents.”’

25  As an indication of a resulting paradigm shift, both the current and former global managing

directors of McKinsey, a consulting firm that supports the development of shareholder capitalism
on a global scale, argued for a broadening of management responsibility beyond strict shareholder
value maximization. See McKinsey’s lan Davis: Maximizing Shareholder Value Doesn’t Cut It
Anymore, in: Knowledge@ Wharton, November 1st, 2006 http:// knowledge.wharton.upenn.edu/
article.cfim?articleid=1590&specialid=59, and Barton, Dominic, Capitalism for the Long Term,
in: Harvard Business Review, Cambridge, M.A., March 2011. Barton also made the following
outspoken statements in an interview with an Israeli newspaper: “There are two processes taking
place at the same time: a tendency towards avarice, envy, greed Milton Friedman style ... I think
the public’s perception is that businesses have become more selfish. I think that this began before
the crisis began but subsequently worsened. On the other hand, I think there is a perception
emerging that not everything should revolve around value to shareholders but around all
stakeholders ... When you work with a company you think about all the interested parties—the
community, employees, suppliers, taxpayers, consumers—and not just the shareholders ... Yes
that's what we do. It is impossible to separate between shareholder value and the value of the
parties at interest. It is in fact the same thing. I believe that we need a more updated capitalism.
We have become too focused on the short term and not on the long term.” (In: Tsipori, Eli,
McKinsey’s Hypocrisy Over Cheese Prices, in: Globes, June 27th, 2011, http://www.globes.co.il/
serveen/globes/docview.asp? did=1000658412&fid=4111.)
The following management guide is commonly held to have coined and formalized the
concept of “Shareholder Value”: Rappaport, Alfred, Creating Shareholder Value: A Guide for
Managers and Investors, New York, NY, 1986/1997. For further excellent arguments urging a
transcendence of a narrow understanding of this concept, see the following two publications
by Lynn Sharp Paine: Value Shift: Why Companies Must Merge Social and Financial
Imperatives to Achieve Superior Performance, New York, NY, 2004, and Cases in Leadership,
Ethics, and Organizational Integrity: A Strategic Perspective, Burr Ridge, IL, 1997.

26  See illustration 2 for some of the risks associated with unethical business conduct.

27 By reintegrating the economy with broader societal concerns, this development scales back the
separation of the economy from other self-referential societal systems propounded by
Luhmann (Wirtschaft als Soziales System, in: Soziologische Aufkldrung, Bd. 1, Wiesbaden,
1991, p. 211). One could argue that this process is leading to the economy being colonized by
surrounding societal systems, similar to how Habermas described the colonialization of the
Lebenswelt by the economy (Theorie des kommunikativen Handelns, Bd. 2: Zur Kritik der
funktionalistischen Vernunft, Frankfurt a. M., 1981, pp. 488-547). Interestingly, this develop-
ment is in line with Adam Smith’s vision. While Smith argued for an emancipation of the
economy, he simultaneously believed that “[m]en could safely be trusted to pursue their own self-
interest without undue harm to the community not only because of the restrictions imposed by the
law, but also because they were subject to built-in restraint derived from moral, religious custom,
and education.” (Coats, Alfred William, The Classical Economists and Economic Policy,
London, 1971, p. 9.) Smith’s theory of moral sentiments hence establishes preconditions enabling
his “invisible hand” to promote societal welfare through the pursuit of individual self-interest.
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Management is thereby urged to become and is becoming further indivisible
from the needs of its stakeholders, from societal well-being, and from high
standards of personal integrity.”® Engulfed in and slowly emerging from what is
most probably the greatest economic crisis since the Great Depression,” the
business world is heeding these calls and also seeking guidance from unconven-
tional yet exceedingly traditional sources to repair capitalism and the corporation.
Religion has become one such source.*® Yet a holistic and integrated study on
management ethics from a talmudic perspective is remarkably absent from the
business ethics literature, a gap that this thesis intends to address.

28  These three dimensions of indivisibility can be interpreted to correspond to the three levels of
business ethics analysis and argument propounded by Robert Solomon: the micro level (“the
rules for fair exchange between two individuals”), the macro level (“the institutional or
cultural rules of commerce for an entire society”), and the molar level (regarding rules for “the
basic unit of commerce today—the corporation.”) Solomon, Robert, Business Ethics, in:
Singer, Peter (ed.), A Companion to Ethics, Malden, MA, 1991, p. 359. Indivisible
management requires a connection to and concern for the norms, values and beliefs on all
these three levels.

29  IHR Press Release, Three Top Economists [Roubini, Rogoff, Behravesh; nk] Agree 2009
Worst Financial Crisis Since Great Depression; Risks Increase if Right Steps are Not Taken,
in: Reuters, Feb 27th 2009, http://www.reuters.com/article/2009/02/27/idUS193520+27-Feb-
2009+BW20090227.

30  Religious perspectives are increasingly present both in business ethics theory and practice.
Religious business ethics is a growing subfield of the business ethics discipline, with its own
academic professorships and publications (see for instance O’Brien, Thomas et al. (eds.),
Religious Perspectives on Business Ethics: An Anthology, Lanham, MD, 2006 and the
burgeoning literature in the fields of Jewish, Christian and Islamic business ethics). In practice,
the growing importance of religious perspectives was evident at the 2010 World Economic
Forum in Davos, where “values” was one of the focus areas and a special panel was held about
possible insights from the world’s religions to reform the capitalist system (World Economic
Forum, Faith and the Global Agenda: Values for the Post-Crisis Economy, Geneva, 2010).
Also, the topic of the 2010 Jahrestagung of the German Business Ethics Network was
“Religion: Storfaktor und Ressource in der Wirtschaft,” and in 2011 an international
conference was held at Ben Gurion University titled “Practical Wisdom for Management from
the Jewish Tradition.” The shock of crisis calls for reorientation, and religion can provide
guidance and grounding in this process. A case in point is when Dominic Barton led
McKinsey out of an insider trading scandal and invoked religious language when doing so,
calling the actions of the accused “sacrilegious” in light of the consulting firm’s “almost
Puritan” culture (in an interview with Stefan Stern of the Financial Times titled “A Strategy
for Staying Sacred,” August 15th, London, 2010). Of course, business and religion have been
intricately connected for millennia, until the Enlightenment emancipated the former from the
latter to a certain degree (Deutschmann, Christoph, Die Verheilung des absoluten Reichtums.
Zur religiésen Natur des Kapitalismus, Frankfurt a. M., 2001).
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1.2 Research Questions and Methodology

This book’s research questions are based on work developed in an internal, global
knowledge competition organized biannually by the management consultancy
McKinsey & Company.®' During the six-month effort from spring to fall 2010, I
was fortunate to establish and lead a team of four consultants studying the
relevance of business ethics for corporations and the resulting implications for
their management. With two academic business ethicists’* and four senior
McKinsey leaders as mentors,* our core team®* developed a taxonomy of the
business areas in which ethical corporate management dilemmas most frequently
arise, as well as a management system aimed at addressing these dilemmas. As a
disclaimer, it is important to note that all findings, results, and end-products of
this effort do not necessarily represent the views of all these involved parties and
are neither official McKinsey frameworks nor formal recommendations to its clients.
Nonetheless, the following seven dimensions of our taxonomy can be treated as a
consensus view of the key corporate areas in which ethical management dilemmas
most frequently occur due to conflicting values, beliefs, and norms:

1. Philosophy and Spirit 5. Environment

2. Regulation and Compliance 6. Value Chain

3. Governance 7. Product and Brand
4. Society

This corporate ethics taxonomy is based on intensive problem-solving sessions
and has been corroborated through further expert interviews and literature
reviews.” While our aim was to build a framework whose dimensions are as

31  The goal of McKinsey’s “Practice Olympics,” as the competition is called, is to enable non-
partner consulting teams to proactively and independently develop knowledge in an area of
their interest under the mentorship of McKinsey partners and external advisors with the aim of
subsequent implementation of the developed solutions in a client context.

32 Kirk Hanson, Professor and Executive Director at the Markkula Center for Applied Ethics at
Santa Clara University, and Phil Mirvis, Senior Research Fellow at the Center for Corporate
Citizenship at Boston College.

33 Jan Davis, former global Managing Director; Lenny Mendonca, Director of the Public Sector
Practice and Firm Knowledge and former Chairman of the McKinsey Global Institute; Jeremy
Oppenheim, Director of the Sustainability & Resource Productivity Practice; and Sheila
Bonini, Senior Expert leading market research on Sustainability and Corporate Reputation and
co-leading the Sustainability Transformation service line.

34 My fellow team members were Noémie Brun from McKinsey’s Lyon Office, Nikhil Jain from
the Silicon Valley Office, and Dr. Wiebke Pekrull from the Frankfurt Office.

35  Illustration 3 depicts examples of performance impact along the taxonomy’s seven
dimensions, showing that the management of business ethical dilemmas is important not just
from a moral perspective but from an economic one as well.
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mutually exclusive and collectively exhaustive as possible,* the taxonomy is not
fixed in stone and should be further reflected upon, challenged and adapted as
new facts and phenomena emerge.”” Nonetheless, the management system we
developed, called the “Ethics Radar,” is ready to be implemented in corporations
and bases itself on our taxonomy.*® This thesis examines issues in each of the
taxonomy’s seven dimensions.*” In management practice, the key question is
how to deal with these issues and dimensions from within large-scale, global
business organizations. This thesis thus aims to provide a holistic and inter-
connected study of the key ethical challenges facing contemporary corporate
management and to develop a perspective on how talmudic teachings might
suggest dealing with the dilemmas underlying them.*’

The practice-based corporate issues studied in this thesis function as an
anchor in what Jacob Neusner termed the “ocean of the Talmud.”*' Yet why
would one want to go fishing for answers in an ancient rabbinic work in the first
place? Given the sources used by parts of the contemporary business ethics
literature and the qualities of the Talmud, perhaps the more appropriate question

36  Termed MECE, these two conditions are a common approach of McKinsey problem-solving to
structure facts and thinking. For a short exposition of this methodology, see: Rasiel, Ethan M.,
The McKinsey Way. Using the Techniques of the World’s Top Strategic Consultants to Help
You and Your Business, New York, NY, 1999, pp. 6-8.

37  Thus far, the taxonomy has proven valid and useful. Yet unlike most mathematical models, it
deals with oftentimes qualitative, unmeasurable, and shifting phenomenon such as values,
norms, and beliefs, and should hence be open for continuous adaptation. As Karl Popper notes,
even the best of scientific theories cannot be verified. Rather, they can only be corroborated or
falsified (Popper, Karl Raimund, All Life is Problem Solving, London, 1999, pp. 101f.).

38  For a depiction of this management tool, see illustration 4. Here, the supervision and
management of the taxonomy’s seven business ethics dimensions are institutionalized and
operationalized.

39  Three of these issues were studied in my unpublished M.A.-thesis, piloting the approach
planned for this Ph.D.-thesis (Kaplan, Nathan L., op. cit.). In order to offer a complete view of
all seven taxonomy dimensions, these three issues (culture quality, whistle-blowing, executive
compensation) are included in this book as an expanded, updated and contextualized version.

40  This book does not intend to provide normative advice on how these dilemmas should be
managed, for that will vary by organization and context. Nor does it intend to judge which
corporations and managers are ethical and which are less so. Instead, this book analyzes the
dilemmas of the above business ethics taxonomy from a talmudic perspective with the aim of
providing impulses, ideas, and warnings that can then be applied back to a given situation at
hand. As illustration 4 shows, the aim of the developed Ethics Radar management system is to
put business ethical dilemmas “on the map” to enable their proactive management, ongoing
supervision, and possible resolution. The perspectives offered in this book can function as one
source guiding this process.

41 Neusner, Jacob, Invitation to the Talmud: A Teaching Book, Atlanta, GA, 1998, p. 167.
Neusner uses this metaphor to describe the depth and breadth of the Talmud, the entirety of
which (Bavli, Yerushalmi, Tosefta, Midrashim, etc.) can barely be learned within a lifetime.
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is why not? For instance, Harvard Business School’s leading Business Ethics
Professor Joe Badaracco offers managers a mélange of Aristotle, Kant, Nietzsche,
and Machiavelli (amongst others) to deal with moral dilemmas.* Most of these
sources do not, of course, deal directly with business issues and must hence be
abstracted for an application to the economic realm. The same institution’s Pro-
fessor of Management Practice, Sandra Sucher, encourages her readers “to
develop their own workable definition of moral leadership” using an eclectic mix
of novels, plays, short stories, and historical accounts.®

The main reason for these “mix-and-match” approaches is that each of their
sources individually would not be able to provide managers with appropriate
guidance to navigate today’s complex corporate environment. These central two
issues of contemporary management ethics drawing on interdisciplinary and
unconventional sources, i.e., the mostly arbitrary fusion of traditions and the
application of non-economic sources to the business world, are prevalent
throughout the literature.* The Talmud can avoid these pitfalls, given that it

42 Badaracco, Joseph, Defining Moments: When Managers Must Choose Between Right and
Right, Cambridge, MA, 1997.

43 Sucher, Sandra, in: Harvard Business School Working Knowledge, Cambridge, MA, 2007 on
her book, The Moral Leader: A Literature-Based Leadership Course, Cambridge, M.A., 2007.

44 The mix-and-match approach is exemplified by works such as Beyond Integrity: A Judeo-
Christian Approach to Business Ethics (Rae, Scott B./Wong, Kenman L., Grand Rapids, MI,
2004), which suggests that the Jewish and Christian traditions can be formed into a unified
perspective on business ethics. The Jewish business ethics literature also falls prey to mixing
and matching, as in Meir Tamari’s overall excellent work With all your Possessions: Jewish
Ethics and Economic Life (Jerusalem/Northvale, NJ, 1998), which draws on a mélange of
biblical, talmudic and post-talmudic literature as well as stories of chassidic rabbis to form its
perspective. A central problem with these approaches is that the broader the source base, the
easier it is to extract only those traditions within that base that are conducive to the author’s
arguments (Neusner also criticizes this point regarding Tamari, calling his approach
ahistorical, in his The Economics of the Mishnah, Chicago, IL, 1990, p. 8). For further
extrapolations of non-economic works to the business world, see for instance Bowie, Norman,
Business Ethics: A Kantian Perspective, New York, NY, 1998, which already on its back
cover claims to answer the question of how “a business firm in a capitalist economy should be
structured and managed according to the principles of Kant’s ethics.” See also Gould, Stephen
J, The Buddhist Perspective on Business Ethics: Experiential Exercises for Exploration and
Practice, in: Journal of Business Ethics, Vol. 14, Nr. 1, pp. 63-70, Amsterdam, 1995, where
Buddhist teachings are applied to business issues. And in Sun Tzu and the Art of Business: Six
Strategic Principles for Managers (McNeilly, Mark R., Oxford, 2000), the author attempts to
show how the writings on military strategy by the prominent Chinese general apply to the
contemporary corporate setting. All such studies fall prey to the assumption that the traditions
on which they base themselves can be interpretatively extrapolated from their own domain
(philosophy, religion, warfare respectively) into the business realm, rather than basing
themselves on sources that deal with economic and business issues directly.
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a) deals directly with economic, business, and financial issues,45 b) combines
homiletic idealism with case-based pragmatism,*® and c) is a self-contained work.*’
Beyond being a promising source by avoiding pitfalls, the Talmud is renowned
for its intellectual sharpness, creative insights, methodological discipline, and
rigorous analyses. Also, the talmudic conception that truth is attained through a
combination of Offenbarungswissen and Vernunfiwissen, i.e., knowledge based on
both revelation and reason, removes the Talmud from the often esoteric mechanics
of purely religious doctrines and instead enables it to participate in a rational
business ethical discourse.*® Furthermore, the Talmud treats the economy as an
integral part of its holistic vision,*’ hence making it a valuable source for insights

45  The Talmud hence goes beyond what Richard T. De George labels “theological ethics” (in:
Theological Ethics and Business Ethics, in: Journal of Business Ethics, Vol. 5, pp. 421-432,
1986), and because it deals with economics and business directly it is in fact better applicable
to the business world than the philosophical traditions he bases himself on.

46  The Talmud is hence neither too idealistic for corporate practice nor too pragmatic for those
seeking to repair it.

47 Of course, the Talmud spans a millennium of Jewish history in the Land of Israel and the
Diaspora, with the Mishnah codifying oral traditions from over seven centuries of halakhic
discourse (~500 BCE—220 CE), and the subsequent Palestinian and Babylonian Gemarah
being compiled between 350—500 CE. Yet despite its many components and influences, the
Talmud upon its codification presents itself as a unified and complete work, which according
to rabbinic tradition was revealed along with the written Torah at Mount Sinai (bBer 5a; yPea
2,1 17a [Venice and Krotoshin Editions], Piotrkow Edition: yPea 2,4 13a). The fact that the
Gemarah itself and subsequent generations of scholarship (such as the Tosafists and the
medieval Pilpulists) have striven to reconcile seeming contradictions and redundancies within
the Talmud further supports the feasibility of viewing its traditions as a unified whole. In any
case, the critique that using the entire Talmud as a single source falls prey to an invalid “mix-
and-match” approach would then also apply to the many contributions to the business ethics
literature that base themselves on the Bible, the canon of which consists of multi-era traditions
as well (McDonald, Lee Martin/Sanders, James A., The Canon Debate, Peabody, MA, 2008,
Ch. 10). Viewing the Talmud as a whole hence seems justified, and studying the teachings of
its sages definitely avoids the arbitrariness of fusing moral philosophers, political scientists,
war strategists, etc. into a unified vision of management ethics.

48  While rabbinic doctrine views the talmudic tradition of the oral Torah as revealed at Mount
Sinai alongside the written Torah (bBer 5a, ExR 47,1), or at least sees a direct link between the
two (mAv 1,1), the talmudic sages themselves develop their own arguments and conclusions
through a systematic, complex and advanced array of logical and hermeneutical principles
(such as the seven rules of Hillel and the 13 rules of R. Ishma’el found in the introduction of
the Sifra). Revelation is thereby a foundation upon which reason unfolds, as epitomized by the
talmudic tradition that the Torah is “not in heaven” but should rather be interpreted and
developed further on earth by mankind (Dtn 30,12; bBM 59b). There is hence no strict
dichotomy between reason and revelation, nor between philosophical and rabbinic thought (cf.
Neusner, Jacob, Jerusalem & Athens. The Congruity of Talmudic & Classical Philosophy,
Leiden/New York, NY, 1997).

49  As evinced by Seder Neziqin (in which most economic and business traditions are contained)
being but one of six mishnaic orders and its containing the three Bava tractates alongside the
judicial teachings of Tractate Sanhedrin and the ethical maxims of Tractate Pirqei Avot.
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into how corporate management is and can further become indivisible from
broader societal concerns. Finally, the fact that most of the talmudic sages them-
selves had non-academic jobs, pursued business dealings, and judged civil cases
forms their perspective that proper economic activity and sufficient material well-
being are essential elements of a good life well lived, indivisible from human
wholeness.™ Bringing all these qualities of the Talmud to bear in the business
and management ethics discourse can be a fruitful enterprise by giving the de-
scriptive development towards a higher degree of indivisibility in all three noted
dimensions a normative and prescriptive foundation.

Given these potential advantages, it is perhaps surprising that the flourishing
field of Jewish business ethics has not already completed what this thesis sets out
to do. But when analyzing the structure of the field, the reasons become clearer.
The contemporary literature on Jewish business ethics can be categorized into
three types: 1) halakhic, ii) academic, and iii) commercial. The first type consists
almost exclusively of rabbinic responsa and expositions of topics not directly
related to corporations but rather to smaller-scale businesses.’’ The religious
language and legalistic framework of these works makes them even more distant
to the concerns of corporate managers, particularly for the vast majority amongst
them that does not view Halakhah as authoritative. Also, rabbinic literature does
not base itself on the Talmud exclusively, but mostly on the codes and sub-
sequent responsa instead. For readers outside the halakhic framework, which
most managers and academics are, these works are difficult to comprehend and
often lack relevance. Particularly the gap between the values of religious rabbis
and those of secular managers can constitute an unbridgeable divide between the
two groups.52

50  The direct engagement of the talmudic sages with economic matters might also explain why
the Talmud does not share the suspicion and condemnation of economic, business, and
financial activity found in the works of philosophers such as Aristotle and Marx.

51  Prime examples of this type are the works on business Halakhah by R. Nachum Rakover,
R. Tzvi Spitz and R. Moshe Feinstein.

52 This divide is reflected by a recent Charedi (Israeli ultra-Orthodox) responsum that prohibits
purchasing shares of Israeli companies because shareholders thereby become “full partners in
investments that involve Torah prohibitions: that earn yields from profits [generated] by
selling on Shabbat ... and Yom Kippur; from [television] channels that are full of filth; and
from obscene advertising,” as a booklet published by the Court of Justice of the Edah
haChareidis (Badatz) justifies the ruling. (Cited in: Toker, Nati, Rabbinical Court Forbids
Haredim from Investing in Israeli Companies, in: Haaretz, May 7th, 2010, http:/www.
haaretz.com/print-edition/business/rabbinical-court-forbids-haredim-from-investing-in-israeli-
companies-1.288841.) Now if the Charedi rabbis prohibit owning shares in Israeli cor-
porations, how much more so would they discourage people from becoming managers in them,
ceteris paribus? This is compounded by the general Charedi discouragement of pursuing a
worldly occupation.
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Secondly, the academic contributions to the field of Jewish business ethics
have done much to bring Jewish perspectives into the broader business ethics
discourse.”> But they also fall prey to the “mix-and-match” approach, using
sources from all eras of Jewish tradition to argue for their respective position, and
focusing mostly on general business issues as opposed to specific dilemmas of
corporations.** Thirdly, the commercial works are essentially self-help business
guides by rabbis or journalists.”” Because this segment appeals to a popular
audience, it mostly lacks the analytical rigor, holistic perspective, and corporate
applicability necessary to inform management practice.

This study builds on the existing literature, but aims to make a contribution to
the field through its holistic relevance for corporate practice, particularly its top
management,”® and its exclusive focus on talmudic sources.’” It intends to do so
by means of the following five-step methodology: i) the starting point is an issue
within corporate practice from our ethics taxonomy noted above. Drawing on
case examples, academic business research, my studies in economics and my
professional experience particularly in management consulting, the issues to be
analyzed are discussed from an economic, business, and corporate perspective.

53  Meir Tamari, Aaron Levine, Hershey Friedman, and Moses Pava are the most prolific
academics in the field of Jewish business ethics.

54 Of course, all business issues can be potentially relevant for corporations, which are a particular
form of organizing business enterprises. For instance, the following two papers deal with issues
that are relevant for corporate managers as well, but not exclusively: Fogel, Joshua/Friedman,
Hershey H., Conflict of Interest in the Talmud, in: Journal of Business Ethics, Vol. 78, 2008, pp.
237-246, and Carver, Robert H., If the River Stopped: A Talmudic Perspective on Downsizing,
in: Journal of Business Ethics, Vol. 50, 2004, pp. 137-147. Because such papers deal with single
business issues, they do not account for specific intricacies of corporate practice and cannot
provide a holistic perspective on management dilemmas and the interrelationship between them.
There are as yet no works dealing exclusively with issues from the perspective of corporate
managers, which is why Moses Pava suggests that “Jewish business ethics can and must
recognize that organizational [rather than individual or national; nk] issues provide some of the
most important and fertile ground for a discussion of business ethics.” In: Pava, Moses L,
Business Ethics. A Jewish Perspective, New York, NY, 1997, p. 71.

55 See for instance Brackman, Levi, Jewish Wisdom for Business Success, New York, NY, 2008;
Kahaner, Larry, Values, Prosperity, and the Talmud. Business Lessons from the Ancient
Rabbis, Hoboken, NJ, 2003; and Lapin, Daniel, Thou Shall [sic] Prosper: Ten Commandments
for Making Money, Hoboken, NJ, 2009.

56  Top management refers to the Chief Executive Officer (CEO) and the other executive officers
on the management board.

57 By talmudic sources this book refers to the entire body of classic rabbinic literature ( N1190
5™"mn), i.e., Mishnah, Tosefta, Talmud Bavli and Yerushalmi, and halakhic and aggadic
Midrashim. An inclusion of the extra-canonical rabbinic traditions contained therein need not
fall prey to the “mix-and-match” approach because the rabbis themselves view these works as
forming a holistic tradition, with common sages, themes, forms, and contents. This thesis also
studies biblical traditions when they form the foundation of particular talmudic sources.
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ii) Based upon the first step, an ethical analysis then inquires what the clashing
forces and interests are that cause dilemmas underlying the respective issues. For
this analysis, I draw on my undergraduate and graduate studies in philosophy,
particularly economic ethics. This second step also functions as the research query
applied to the Talmud, because only by extracting the underlying forces of ethical
issues in corporations can talmudic teachings germane to these issues be identified,
particularly because the Talmud developed long before the corporate construct
even existed. iii) In the third step, the relevant talmudic sources are presented,
analyzed and discussed.”™ There is here a special emphasis placed on contex-
tualizing the respective traditions so as to avoid falling prey to Steinbruch-
exegesis™ and what Gadamer calls “die voreilige Angleichung der Vergangenheit
an die eigene Sinnerwartungen,”® so as to instead attempt “die Uberlieferung so
[zu] horen, wie sie sich in ihrem eigenen anderen Sinne horbar zu machen ver-
mag.”®" In order to achieve these aspirations, complete Sugyot (talmudic passages)
are given preference to fragmented excerpts, and a theoretical, methodological
framework reflects the degree of legitimacy in applying talmudic concepts to
corporate practice.®” For the extraction and analysis of relevant traditions, I draw
on my learning in talmudic academies and my graduate Jewish studies, as well as
on the secondary Jewish business ethics literature. iv) In the fourth step, an
ethical analysis of the talmudic sources attempts to extract their philosophical
content, which in the next step is then applied back into corporate practice to

58  The talmudic sources are quoted in the original Hebrew or Aramaic, to which my English
translation is provided in the footnotes. While my translation is cross-checked with the
Soncino and Artscroll editions, it tends to be more literal than these to express the exact
wording of the talmudic sources in order to neither precipitate interpretations nor applications.

59 Lit. “quarry exegesis,” referring to the practice of selectively extracting individual traditions
from a certain work and then purposefully assembling and combining them outside their actual
context, in order to support the claim that the constructed meaning was already intended in the
original work.

60  “The premature alignment of the past with our own expectations of meaning...” Gadamer,
Hans-Georg, Wahrheit und Methode: Grundziige einer philosophischen Hermeneutik,
Tiibingen, 1960, p. 289.

61 ,-.. to hear the tradition in its own different meaning with which it itself can be heard.” Ibid.

62  The framework is based on a matrix analyzing the degree of abstraction necessary for the
application of talmudic concepts onto corporate practice vis-a-vis their original context on the
one axis and the relevance of the concepts to management on the other. Legitimacy of
application grows as abstraction decreases and relevance increases. Therefore, concepts that
permit a direct application to the corporate context with a high relevance for contemporary
management are given preference in this study. Direct applications that have little relevance to
management bear the risk of constituting a homiletical ivory tower that might be inspiring to
some but unpractical to most, while high degrees of abstraction alongside strong management
relevance risk a premature harmonization of talmudic teachings with contemporary demands
and expectations. See illustration 5 for a portrayal of this framework.



1.2 Research Questions and Methodology 29

provide guidance and insight into the dilemma in question.®® v) The purpose of
the fifth and concluding step is to arrive at an answer to Kant’s fundamental
question of ethics, Was soll ich tun? (“What should I do?”)®, in the context of
corporate management. In order to avoid naive and unwarranted conclusions, the
aspiration here is to also critically reflect on how prevalent the respective sources
are in the talmudic tradition, whether generalizations are appropriately drawn
from them, and what the probability is that they can function as an inspirational
guide for actual management practice.

Picture the above methodology as three stages with steps leading up and back
down again.® The first level relates primarily to the business corporation, the
second to ethics, and the third to the Talmud. The corporate foundation of this
approach ensures that the practical philosophy on step two and the talmudic
analysis on step three remain relevant to managerial practice. Ethics thereby
functions as a bridge between the codes of the corporate and those of the talmudic
realms, hermeneutically bridging the gap between the two domains by extracting,
translating, and applying the demands, values, beliefs, and norms at stake. This
philosophical methodology simultaneously attempts to make the talmudic sources

63 The structure of this book’s chapters combines the first two steps of the five-step methodology
in the opening section, places the third step into the middle section, and the last two steps into
the third section of each issue analysis, as visualized in illustration 6.

64  Kant, Immanuel, Logik. Ein Handbuch zu Vorlesungen, Wiesbaden, 1800/1958, A26, p. 448.
Kant’s question is better suited to tackle the aporetic character of corporate dilemmas than the
answers his philosophy provides, for he believes the right course of moral action to be
straightforward and easily determined: “Was ... zu tun sei, ist fiir den gemeinsten Verstand
ganz leicht und ohne Bedenken einzusehen ... was Pflicht sei, bietet sich jedermann von selbst
dar.” (Kant, Immanuel, Kritik der Praktischen Vernunft, Berlin/New York, NY, 1788/1971,
§8, Lehrsatz IV, Anmerkung II, p. 36.) The longing for such unambiguous solutions in Kantian
philosophy likely results from the turmoil of the Enlightenment age, similar to the seeking of
absolute knowledge and security that gave rise to Descartian and Hobbesian thought. Yet in
corporate practice there is often no absolutely right course of action in light of ethical
dilemmas caused by competing yet legitimate claims. Talmudic thought hence might be better
suited to deal with such aporetic dilemmas, for as this book attempts to show it not just accepts
but fosters ethical conflicts through its dialectical method. This differentiation to
Enlightenment thinking might be caused in part because the Talmud is rooted in a
monotheistic and teleological worldview that perceives a fundamental unity and security
underlying all of creation, making it less threatening to deal with differing interests and
opinions. A similar mechanism underlies Eastern thought (e.g., Lao-Tse), ancient Greek
philosophy (primarily Aristotle) and tragedy (e.g., Sophocles’ Antigone). Here, too, trust in a
harmonious cosmos leads to openness towards moral ambiguity and conflict. For a brief
exposition on FEastern parodoxical logic, see Fromm, Erich, Zen Buddhism and
Psychoanalysis, London/New York, NY 1960/1993, pp. 101f. For applications of the aporetic
method in Ancient Greek philosophy, see Jager, Werner, Aristoteles: Grundlegung einer
Geschichte seiner Entwicklung, Hildesheim, 1955/2006, pp. 24, 132, 276, 281, 417f.

65  See illustration 6 for a visualization of this methodology.
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fruitful for readers of all faiths and cultures.® And the rigorous textual analysis
of the Talmud in its original Hebrew and Aramaic forms aims to understand the
meaning its sages had in mind before drawing conclusions about its applicability
to, endorsement of, or contradiction with contemporary corporate practice.

Because this thesis draws on three domains (corporations, philosophy, and
the Talmud), it risks being caught in the middle. Many corporate managers are
simply not interested in talmudic perspectives on some of the ethical dilemmas
they might face. Academics, particularly in Europe, might disdain the applied
nature of this thesis for being too practical by the standards of the academy. And
many rabbis will most likely disapprove of focusing on the Talmud to the ex-
clusion of the later codes and responsa and of treating its traditions as a valuable
perspective rather than as authoritative law and dogma. Yet the risk of alienating
all three groups can be perceived as an opportunity for this book, because by
navigating the Spannungsfeld between strikingly different world-views, the
dialectic between them might enable new perspectives on key dilemmas of cor-
porate management to flourish.

After the preceding discussion of this book’s intentions, taking note of
particular traps it hopes to eschew is in order. Those involved in the academic
study or professional implementation of business ethics are likely to regularly be
asked whether their field constitutes an oxymoron. The reactions which those
engaged in Jewish business ethics might encounter when naming their field can
be somewhat more amusing and perhaps worrying. Just some of those directed at
me over the past years include: “Are there any?” “Fascinating—what is the Jewish

66  As envisioned by Habermas in his call to make religious traditions fruitful for societal
discourse: “Religiose Uberlieferungen leisten bis heute die Artikulation eines Bewusstseins
von dem, was fehlt. Sie halten eine Sensibilitdt fir Versagtes wach. Sie bewahren die
Dimensionen unseres gesellschaftlichen und persénlichen Zusammenlebens, in denen noch die
Fortschritte der kulturellen und gesellschaftlichen Rationalisierung abgriindige Zerstorungen
angerichtet haben, vor dem Vergessen. Warum sollten sie nicht immer noch verschliisselte
semantische Potenziale enthalten, die, wenn sie nur in begriindende Rede verwandelt und ihres
profanen Wahrheitsgehaltes entbunden wiirden, eine inspirierende Kraft entfalten kénnen?”
(Habermas, Jiirgen, Zwischen Naturalismus und Religion: Philosophische Aufsétze, Frankfurt
a. M., 2005, p. 13.) Even without such secularization, the fact that most corporate managers
are not Jewish does not imply that talmudic teachings on economics and business cannot apply
to them. As Nachmanides notes, all people, i.e., not just Jews, are responsible to uphold Torah
commandments of economic relevance: e.g., appointing judges, pricing, removing a
neighbor’s landmark, i.e., infringing on property rights, appointing bailees, committing theft,
causing oppression, paying wages, damaging property or the environment, buying and selling,
and lending and borrowing. (Ramban, Gen 34,13, based on the Noachide Laws codified by
bSan 56a-b, quoted in: Tamari, Meir, The Challenge of Wealth. A Jewish Perspective on
Earning and Spending Money, Jerusalem/Northvale, NJ, pp. 24f.)



1.2 Research Questions and Methodology 31

secret for business success?” “That’s going to be a short book.”® These
reactions reflect the stereotypes that Jews are somehow adept at making money
and potentially dishonest when doing so.®® With these stereotypes in mind, a
thesis on Jewish business ethics risks falling into two particular traps: defensive-
ness, attempting to debunk the prejudice that Jewish business ethics are unethical
mostly by presenting them as a stellar and unrivalled model of honesty and
integrity; and divulgence, perpetuating the myth of superior Jewish business
acumen through self-professed guides claiming to enable the emulation of this
purported superiority. Hoping to steer clear of these traps, I intend in this thesis
to honestly reflect the dialectical complexity of the Talmud onto some of the
most pressing questions of management ethics.

67  This was recorded after speaking with an acquaintance of Jewish descent, a (Muslim)
colleague, and a long-time (atheistic) friend, respectively. Such statements are generally only
expressed after a certain degree of intimacy or at least informality has been reached in a
relationship, whereas a professional or academic context will generally evoke more “politically
correct” reactions, normally exhibiting a mildly surprised interest in the topic and in the
reasons for choosing to study it.

68  These reactions might be classifiable into two perspectives, which incidentally reflect a
general tendency in the discourse on Jewish business ethics: the “admirational” and the
“cynical” perspectives. The former perceives Jews as possessing distinctive business acumen
and is epitomized in Asia—for instance by the mandatory Talmud lessons in South Korean
schools (see the following report for further information, http://www.ynet.co.il/articles/
0,7340,L-4046985,00.html), the publishing boom of Chinese books examining the talmudic
sources of “Jewish business success” (a trend analyzed by the following Newsweek story:
http://www.newsweek.com/2010/12/29/in-china-pushing-the-talmud-as-a-business-guide.html#),
and the Taiwanese Talmud Hotel which aims at providing its guests the opportunity to
“experience the Talmud way of becoming successful,” offering them a copy of the Talmud-
Business Success Bible as well (for the hotel website, visit: http://talmud.hotel.com.tw/eng/).
The second, “cynical” perspective views Jews as excessively self-interested regarding
financial matters and morphs into a “conspirational” perspective in its extreme manifestation.
These views have become somewhat taboo in many parts of the world due to the anti-Semitic
stereotypes regarding the money-hungry Jew aspiring to control the global economy and its
financial markets (for an exposition of these stereotypes in the wake of the Madoff scandal, see
the following publication: Foxman, Abraham H., Jews and Money: The Story of a Stereotype,
London/New York, NY, 2010). Despite their mostly contrary normative judgments, both the
“admirational” and “cynical” perspectives share the descriptive belief that Jews possess a
distinct and advantageous mastery of business.



2 Ethics Taxonomy Dimension 1: Philosophy and Spirit

2.1 Issue 1: Corporate Mission, Vision, and Values

2.1.1. The Philosophy of a Corporation and that of its Leaders

The codification of corporate mission, vision, and values statements has become
an increasingly prevalent norm, helping corporations with the integration and
alignment of decentralized organizations® while simultaneously enabling the
coordination of a multitude of individuals from diverse backgrounds.” Just as
with any other organization, corporations benefit from imbuing their members
with a unified sense of purpose, with common aspirations, and with shared beliefs,
and these are primarily expressed by means of mission, vision, and values state-
ments, respectively. These statements can be viewed as a corporation’s philos-
ophy,”" of which the shaping and reinforcing has consequently become a core
function of management.

The relationship between a manager’s personal philosophy and that of the
corporation for which he works can be symbiotic.” For example, Jochen Zeitz,
Director of the luxury goods holding company Kerin (formerly PPR) and Chair-
man of its board’s sustainable development committee, is a vocal supporter of
concepts such as environmental sustainability and humane workplace con-

69 Collins, James C./Porras, Jerry 1., Organizational Vision and Visionary Organizations, in:
California Management Review, Vol. 34, No. 1, Berkeley, CA, 1997, p. 234.

70 Wieland, Josef, Formen der Institutionalisierung von Moral in amerikanischen Unternehmen.
Die amerikanische Business-Ethics-Bewegung: Why and how they do it, Bern, 1993, p. 5.

71 It is important to differentiate corporate from academic philosophy. The former primarily
involves the instrumental development of values, norms, and beliefs to guide organizational
and individual business conduct rather than the latter’s focus on scholarly research,
publication, and teaching.

72 Ulrich, Peter/Fluri, Edgar, Management, Bern/Stuttgart, 1992, p. 17.

73 For practical purposes, this book uses masculine forms but intends to be gender-neutral, unless
stated otherwise.

N. L. Kaplan, Management Ethics and Talmudic Dialectics,
DOI 10.1007/978-3-658-05255-3 2, © Springer Fachmedien Wiesbaden 2014
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ditions.” These concepts are, in turn, elements of the PUMA Vision program, an
ethical framework serving as the foundation of the sportswear company Puma’s
institutionalized values.” Zeitz, who began his Puma career at the age of twenty-
five and led the company out of near bankruptcy to then transform it into the
world’s third largest sportswear corporation as its Chairman and CEO, "® publicly
displays integrity between his personal and corporate philosophy.”” Such con-
gruence can work both ways: with a manager’s personal philosophy influencing
that of the corporation, and with an organizational philosophy influencing that of
a manager. A further case in point is Sir Richard Branson, founder and Chairman
of the branded venture capital conglomerate Virgin Group, whose fun-loving and
risk-taking image is a key success factor for the group’s companies, which com-
municate values such as “we’re not afraid to think differently” and “fun is the
secret of Virgin’s success.””®

Conversely, a perceived incongruence between corporate and personal philos-
ophy can damage both a career as well as a company. Take so-called sex scandals
for instance. Lord John Browne, former group CEO of the oil conglomerate BP
and responsible for rebranding the group as a sustainable energy company,”
resigned amidst allegations of misappropriating company funds to support a male
lover he was in a secret relationship with, regarding whom he admitted to have

74  In addition to his philanthropic activities and publicity work, Zeitz emphasizes these concepts
in his business ethics bestseller Gott, Geld und Gewissen. Monch und Manager im Gesprich,
Miinsterschwarzach, 2010, in which he engages in a dialogue with the Benedictine cellerar and
author Anselm Griin. Zeitz is also a co-founder and co-chair with Richard Branson of the B
Team, a prominent initiative whose stated mission is to “create a future where the purpose of
business is to be a driving force for social, environmental, and economic benefit.” (http://
bteam.org/about/vision/)

75  Puma Sustainability, http://about.puma.com/?page id=10.

76  Boll, Sven, Ende einer Ara. Puma-Chef Zeitz hat nach 17 Jahren genug vom Tagesgeschift, in:
Spiegel Online, October 18th 2010, http://www.spiegel.de/wirtschaft/unternehmen/
0,1518,723683,00.html.

77  An anecdote supporting the frequently postulated notion that “doing good is good business,”

i.e., that management ethics can influence purchasing decisions and hence the bottom-line, was
shared by my advisor Ronen Reichman, who having read about Zeitz’s integrity in a first draft
of this chapter noticed an increased motivation within himself to choose Puma sneakers for his
son when they were shoe-shopping together.
The following paper contains a literature review regarding the question of whether and how
consumers are willing to incorporate ethical considerations into their product purchase
decisions and already concluded over a decade ago that there is “by now little doubt that
business ethics do indeed figure significantly” into these decisions: Crane, Andrew, Unpacking
the Ethical Product, in: Journal of Business Ethics, Vol. 30, Issue 4, April 2001, pp. 361-373.

78  About Virgin, http:/www.virgin.com/about-us/; Virgin Media Vision and Values;
http://careers.virginmedia.com/about/our-vision-values.html.

79  Exemplified by the “beyond petroleum” slogan and the green flower logo introduced by
Browne.
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made “untruthful” statements in court.** While perjury can harm anyone’s
career, a leader who heads a company branding itself with a green image and a
“responsibility to set high standards: to be ... committed to integrity,”®' is
especially prone to damaging accusations of hypocrisy and an ensuing break-
down of trust.® Such is also the case with Dov Charney, founder and CEO of the
clothing company American Apparel, which developed its supposedly fairer
treatment of workers into a unique value proposition with advertising claims
such as “sweatshop free.”® This marketing strategy may have backfired as
numerous former employees filed sexual harassment lawsuits against Charney™*
and questionable employment practices were made public,* which is perhaps
why the company no longer emphasizes superior working conditions to sell its
products.*

The demanded congruence between corporate philosophy and personal conduct
implies that managers must either believe in their corporation’s existing mission,
vision, and values or they must shape these according to their own beliefs.
Otherwise, both cognitive dissonance and accusations of lacking integrity are
likely to arise. The resulting dilemma hence requires managers to assimilate into
their corporate philosophy, or else to adapt it to suit their own. Yet in order to
determine whether a particular corporate philosophy is sound, and in order to be
capable of developing a compelling new one, managers need their own views
about the ideal purpose, aspirations, and values of business in general. One
possible source to inform and inspire such views is the Talmud.

80 BBC News, BP Chief Executive Browne Resigns, London, May Ist, 2007, http://
news.bbc.co.uk/2/hi/business/6612703.stm.

81 BP Code of Conduct, http://www.bp.com/sectiongenericarticle.do?categoryld=9003494&
contentld=7006600.

82  Asreflected by the words of Justice Eady, judging Browne’s case: “I am not prepared to make
allowances for a ‘white lie’ told to the court in circumstances such as these - especially by a
man who prays in aid of his reputation and distinction [emphasis added; nk], and refers to the
various honours he has received under the present government, when asking the court to prefer
his account of what took place.” Cited in: The Guardian, BP’s Browne Quits Over Lie to Court
About Private Life, London, May 2nd, 2007, http://www.theguardian.com/business/2007/
may/02/media.pressandpublishing.

83 See http://www.shop-in-paris.com/shops/american-apparel-saint-honore/ for a photograph of
an American Apparel retail store featuring this claim on its fagade.

84  For the most recent of these charges, see Chang, Andrea, Ex-American Apparel Worker
Accuses CEO of Forced Sex, in: Los Angeles Times, Los Angeles, CA, March 8th, 2011.

85 For an overview of these practices, see Yang, Xifan, Das Ende der Coolness, in: Siiddeutsche
Zeitung, May 16th 2010.

86  American Apparel. Our Workers, http://americanapparel.net/contact/ourworkers.html.
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2.1.2. The Discovery of Faithful and Graceful Business

The business ethics literature has thus far not yet developed a single contribution
that examines how corporate mission, vision, and values might be informed by
Jewish traditions.®” This is both unfortunate and surprising given how important
the management task of shaping corporate philosophy is and given that there are
important Jewish traditions relevant for this task. The following exposition intends
to fill the resulting gap and does so primarily by means of two talmudic passages.®®

In typical dialectical manner, two of the most interesting traditions of the
Talmud on how to conduct business and which role economic activity plays in a
life well lived feature in the tractate dealing with the weekly period of hallowed
repose from all business activity. Nestled between mishnaic norms on how to
properly observe the Shabbat, the homiletic teaching of Rava on bShab 31a and
the aggadic narrative of R. Shimon b. Yochai two folios further on in the second
longest tractate of the entire Talmud™ offer thought-provoking and inspiring
perspectives on the meaning of labor, business, and the economy in the context
of life and society. These traditions will now be analyzed in turn and in depth.

87 A number of articles have been written about how “Jewish values” have influenced individual
businessmen, most notably Aaron Feuerstein of the textile company Malden Mills, who after a
fire had burned down his factory explained his decision to continue paying the salaries of his
workers without a legal obligation to do so with his adherence to Jewish values (see, for instance
the following three articles in the Journal of Business Ethics: Van Buren, Harry J., Acting More
Generously Than the Law Requires: The Issue of Employee Layoffs in Halakhah, Vol. 19, No. 4,
1999, pp. 335-343; Seeger, Matthew W./Ulmer, Robert R., Virtuous Responses to Organizational
Crisis: Aaron Feuerstein and Milt Colt, Vol. 31, No. 4, 2001, pp. 369-376; Bandsuch, Mark R./
Cavanagh, Gerald F., Virtue as a Benchmark for Spirituality in Business, Vol. 38, No. 1-2, 2002,
pp- 109-117.) Yet these works do not explicitly study textual traditions, let alone talmudic ones,
but rather base themselves primarily on anecdotes of the values with which Feuerstein was raised
and which he subsequently continued to hold dear. Moses Pava has authored a paper whose
purpose, namely to deduce “the substance of Jewish business ethics,” seems valuable to inform a
corporate mission, vision, and values statement, yet the three dimensions he develops are
unfortunately both too vague and excessively particularistic to be of practical use for managers in
a corporate context (the dimensions are: 1. recognizing God as the ultimate source of value, 2.
acknowledging the centrality of the community, 3. holding out the promise that men and women
(living in community) can transform themselves). Pava, Moses, The Substance of Jewish
Business Ethics, in: Journal of Business Ethics, Vol. 17, No. 6, 1998, pp. 603-617; this paper also
features in Pava’s work, Business Ethics: A Jewish Perspective, New York, NY, 1997, pp. 83-112.

88  Despite the prevalence in the Jewish business ethics literature of Rava’s and R. Shimon b.
Yochai’s teachings that are examined in this section, these traditions have not yet been applied
to the issue of corporate philosophy, and their content is mostly analyzed only superficially,
with a lack of philological focus on the exact wording of the traditions and of contextual
perspective particularly regarding the biographies of the two sages.

89 At 157 folios, the Bavli’s Tractate Shabbat is exceeded in length only by its Tractate Bava
Batra, which contains 19 additional folios.
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The Afterlife’s Six Responsibilities of Life

According to Rava, a person has six responsibilities in life, based on which he
will be judged in the hereafter. They are presented as follows: nywa X237 R
N°DX 7°27 17°792 NPOY 77N% 2Ny nyap A1nRk2 DN DRWI 17 DR ]’7'7 Q7R 1°0°10nY
927 TN 127 NI37 Anona n9eho avwrh. By framing its message through a set of
questions, this tradition fosters responsibility; reflecting on anticipated future
questions can develop a desire and ability to respond to them in the present.’’
The first realm for which one is responsible to give an accounting of, then, is the
economic one, since that is what Rava’s nnn nxwi (lit. “have you taken and
given”) refers to.”> This suggests that economic activity consists of both

90  bShab 31a: Rava said, “At the hour when man is entered into judgment [they] say to him: ‘Did
you trade faithfully? Did you fix times for Torah? Did you deal with procreation? Did you
look forward to salvation? Did you engage in the dialectics of wisdom? Did you understand
one thing from another?””

Although this teaching is perhaps the most frequently cited Jewish tradition in the
contemporary business ethics literature, an in-depth exposition and interpretation of its
meaning is remarkably absent. Instead, the literature tends to extract the first question and use
it as an almost apologetic “proof” that the talmudic sages generally value business ethics
highly (for instance, Hershey Friedman concludes one of his papers with Rava’s teaching,
presenting it with the remark that “... the talmudic sages thought that business ethics was so
important that Rava claimed that the first question an individual is asked in the next world at
the final judgment is, “Were you honest in your business dealings?””’, in: Biblical Foundations
of Business Ethics, in: Journal of Markets & Morality 3, no. 1, 2000, p. 54).

For those daunted by Rava’s stricture of faithful dealing and the difficulty to implement such a
high ethical standard into practice, it may be encouraging that a parallel tradition (cited in
YalgS, Yeshayahu, 33) of his first question seems to have a significantly lower expectation
level: nmnR2 NN nRw1 0193 (“have you traded anything faithfully”)? [Emphasis added, nk.]

91  Etymologically, the word “responsibility” is incidentally rooted in the Latin responsus (“to
respond”).

92 There are a number of reasons for this translation. First of all, preceding Rava’s teaching is a
Drasha (“interpretation”) of Resh Laqish in which he bases the mwn 70 aww (“Six Orders of
the Mishnah”) on Isa 33,6. Since the first Order, 2°y77 (“Seeds”) deals mostly with matters
relating to agricultural activity, and Rava’s six questions follow the same procession, it is
likely that “take and give” refers to matters of earning a livelihood as well. As the
Goldschmidt Talmud translation formulates it: “[IJn den ... 6 Fragen sollen die 6 Sektionen
der MiSna angedeutet sein. Die 1. behandelt Dinge des Lebensunterhalts...” (bShab 31a,
translated by Lazarus Goldschmidt, Berlin, 1930.) In light of this interpretation, translations
such as those offered in the Artscroll Series (“Did you conduct business transactions
faithfully?”) or in the Jewish business ethics literature (e.g., “Have you been honorable in
business?,” in: Pava, Moses L., op. cit., 1997, p. 51) seem to do both too much and too little
with the source text. Too much, because they turn Rava’s first question into a promotion of
business activity, although the literal “take and give” can just as well refer to teaching,
medical, or manual work, for instance. Too little, because the agricultural foundation of Rava’s
first question (both related to Seder Zeraim and to his own occupation of wine-growing) is lost
in the term “business,” and with that the important semantic relationship in Hebrew between
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receiving and offering and that it is a central, perhaps even primary concern of
the ideal life. Furthermore, this passage not only demands that one engage in
trading but teaches how one ought to do so as well: n1mRa (beEmunah, with/in
faith). In the following, a three-pronged methodology is used to understand what
A17KR2 NN NRWI might mean. Firstly, the etymology of 71k is briefly analyzed.
Secondly, the parallels between the talmudic principle of maw&a nn? NRYY in
other legal systems are investigated. Thirdly, a number of biblical and rabbinic
traditions are reviewed that deal with the concept of trading faithfully.

The literal translation of the adverbial 71mX3, which appears in the Bible
(7"1n) and classical rabbinic works (?"1m M90) in 104 separate sources,” is “in
faith.” The etymological root of n1mR is 1-n-X, which besides spelling the
affirmative “Amen”** means reliability, dependence, belief, trust, endurance,
care, covenant, and actuality.”” To trade beEmunah thus means conducting
business in a manner that evokes these concepts and is hence semantically
connected to the meaning of the legal term “good faith,” which a standard U.S.
law dictionary defines as “[a] state of mind consisting in (1) honesty in belief or
purpose, (2) faithfulness to one’s duty or obligation, (3) observance of reason-
able commercial standards of fair dealing in a given trade or business, or (4)
absence of intent to defraud or to seek unconscionable advantage.””® Both
literally and semantically, n11mR-2 hence relates to in good faith. The parallel
legal terms in Roman, German, and Israeli law are, respectively, Bona Fide, Treu

the economy and sustenance (72373 means both) as well. The Soncino Edition’s translation
may also not be an ideal vehicle to transport Rava’s intended meaning: “Did you deal
faithfully [i.e., with integrity]” [brackets from text; nk]. While “dealing” reflects the literal
“take and give,” it is an activity that broadens the realm of Rava’s teaching beyond the
economic, which was probably not his intention. Hence, “trade” may be the most suitable
translation, as it relates to both income-generation as well as to exchange transactions. This
translation does not preclude any type of work, as every economic activity and form of labor
require exchange.

Overall, Rava’s tradition is also a good example of how talmudic business ethics strive
towards presenting themselves as based on a chain of tradition dating back to the Bible itself,
given that his questions are said to be connected to the Orders of the Mishnah, which are in
turn derived from a biblical verse. This is a particular manifestation of the dogma that the
rabbinic oral law itself was already revealed to Moses on Mount Sinai (see for instance bBer
Sa, ExR 47,1).

93 Bar Ilan Responsa Project, search term: f1mx2.

94 Amen (R), which according to bShab 119b is itself an acronym for “God, faithful King” ( o)
1K1 T2n), thus further supports the connection between n1mx2 and faith.

95  Clark, Matityahu, Etymological Dictionary of Biblical Hebrew. Based on the Commentaries of
Samson Raphael Hirsch, Jerusalem/New York, NY, 1999, p. 11. Faith also implies tranquility,
as reflected by the comment of R. Eli’ezer haZaken that someone who has a loaf of bread in
his basket today but asks what he will eat tomorrow is lacking in faith (bSot 48b).

96 Black’s Law Dictionary, 9th ed., St. Paul, MN, 1891/2009.
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und Glauben, and 25 mn2.”” To integrate these concepts into practice is not just a
homiletic ideal, but a halakhic duty as well. As Aaron Levine notes, since every
contract contains “an implied covenant of good faith and fair dealing,” it is a
legal requirement to trade faithfully based on the obligation of Dina deMalkhuta
Dina (the law of the land is binding law).”®

How faith relates to economic transactions according to the Bible is exemp-
lified by the narrative of King Josiah, who orders money to be directed to the
temple workmen for repairs but does not demand an accounting of how they put
their funds to use, for which he gives the following reason: o*y 07,7383 *2.”
Because the workmen act faithfully, they are trusted to make responsible use of
the funds entrusted to them. Such conduct becomes a matter of imitatio Dei in
the Psalms: 73m§2 ,Awyn-22 ;7m-127 -2 ' Faithful acts are thereby upright,
evoke trust, and reflect divine integrity.

Classical rabbinic sources on the concept of 711&21 NN NRW? can also give a
better understanding of what exactly Rava might be urging with his first
question.'”" A practical application of trading faithfully is codified in the Tosefta,
where a Halakhah rules: 7R IRIR °9¥ 2 PRW NIn Y 177207 MIRTY 72282 1031 W30

97  The obligation of trading in good faith (717»%2 nn1 nXwY) is itself also a basic and fundamental
part of Israeli contract law. Rava’s principle, along with some of the sources that this section
discusses, is commonly brought forward in Israeli court cases. See for instance: Warhaftig,
Shilem, 2y vowna o°1n 17, Jerusalem, 1974, p. 16, as noted in the following court ruling of
the Jerusalem district court from 1986, http://www.psakdin.co.il/fileprint.asp?FileName=
/Mekarkein/ Private/ver _euqg.htm: (°0°02 pord 711%K2 NNDY NRWS 7277 IR RN 20T 2w "7
o' °172 *71oM). The ruling also lists further sources stressing the importance of trading in
good faith and is an interesting example of how this principle is applied in practice. For a
further such application by Israel’s Supreme Court, see the ruling by Rubenstein, Eliakim,
n"ya 70 NMINRT 118 12 98w, Jerusalem, 2005. Warhaftig also dedicates two chapters of his
work on commercial law in Halakhah to the concept of faithful dealing, see: Warhaftig,
Shilem, *72yn vowna N *17, Jerusalem, 1990, pp. 51-98. Here, Warhaftig connects masa u-
matan be’emunah to fair trade (3271 7n0). See also Warhaftig’s monography on the concept of
2% oin: Warhaftig, Shilem, 2> 172 2% on, Jerusalem, 1975.

98 Levine, Aaron, Performance Appraisal and Halakhah, in: Hazon Nahum. Studies in Jewish
Law, Thought, and History Presented to Dr. Norman Lamm on the Occasion of his Seventieth
Birthday, New York, NY, 1997, p. 626.

See pp. 175-180 for a discussion of the Dina deMalkhuta Dina maxim.

99 Il Kings 22,7: ... for they act faithfully.

100  Ps. 33,4: For straight [i.e., upright] is the word of God; and all His acts [are] faithful.

101  As noted in the introduction, this book studies not just strictly talmudic traditions, but rather
includes all classical rabbinic sources included in "m moo as well. (Occasionally, later
rabbinic works such as those by R. Shlomo Yitzchaki or Maimonides might be included to
elucidate these earlier sources.) Due to the historical, personal and content-based links between
the Talmud (i.e., Mishnah and Gemarah) and the works of Tosefta and Midrash, this
methodological approach should not detract from but rather reinforce this book’s development
of a talmudic perspective.
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axNR 19y 12, ' Maimonides explains what the case of such an exempt “faithful

dealer” is: a seller who, before a transaction, states to his buyer what the true
value of the item to be exchanged is and how much he intends to profit from the
transaction.'® Faithful dealing in this case thus involves a transparent disclosure
of interests and benefits. Perhaps because such transparency dissolves informa-
tion asymmetries, the purchaser has no justification to later claim he was over-
charged. Or maybe the honesty of the seller voids the right of the buyer to be
compensated for price fraud.

Irrespective of the underlying ratio for this ruling, the honorable dealing it
encourages is encouraged and praised by the rabbis. For instance, a Baraita
discussing four sets of three questions which Alexandrians raised to R. Yehoshua
b. Chananya presents one of the questions as: Ty o7 7wy An?,'* to which R.
Yehoshua responds: K2 11 xwm 7m0 727, '% This connection between
faithful dealing and the promise of blessings is already found in the Bible: wX
pP XY, PWyTh v ;ni72-21 iy, % A further Baraita lists faithful dealing as
one of the ways to perform a sanctification of God’s Name (awn w17°p), while
conversely portraying the failure to do so a desecration of God’s Name ( 7120
own).'”” This juxtaposition is transmitted in a further aggadic tradition as well,
where the person who deals faithfully is described as doing God’s will and is
contrasted with someone who God despises for saying one thing with his mouth
and another with his heart, thereby showing a lack of integrity.'” The rabbinic
praise of trading faithfully is also found in a Mekhilta that offers a remarkable
interpretation of a biblical injunction demanding upright behavior ( 1°y2 WM
apym),'” teaching that dealing faithfully in a pleasant manner is akin to upholding
the entire Torah: 2P 19K 179y 191 1A% 7M1 NIAT MM A1ARD TN KWW 1 5w

102 tBM 3,22: He who trades faithfully, and says to his fellow, “on condition that you do not have
any [right to apply the laws of] Ona ‘ah [price fraud] upon me” — [the Halakhah is that] there
is no Ona’ah upon him.

Cf. bBM 51a-b. See pp. 84-87 for a study of the institution of Ona ah.

103 Mishneh Torah, Sefer Kinyan, Hilkhot Mekhirah, 13,5.

104 bNid 70b: What should a person do in order to become rich?

105 Ibid.: Engage in much trade, and deal faithfully.

When the Alexandrians thereafter comment that many had tried doing so but had nonetheless
failed to become wealthy, R. Yehoshua responds that a person must also ask for mercy from
the One Who is the source of all enrichment, i.e., God.

106 Prov 28,20: The faithful man receives abundant blessing, while he who runs towards riches
will not be clean.

107 bYo 86a.

108  YalgsS, Mishlei, 12.

109  Ex 15,26: And do that which is upright in His eyes.
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7215 707 92 nx. % Given that this tradition is most probably the earliest rabbinic

source connecting the activity of dealing with the adverb “faithfully,” it might
have served as the basis for Rava’s principle of faithful trading.

Despite the obvious centrality of this principle, the obligation to trade in good
faith is but one of six dimensions for which a person bears responsibility, ac-
cording to Rava. For his economic question is followed by five others relating to
study, procreation, outlook, intellect, and learning, respectively. Hence, Rava’s
teaching suggests balancing a range of human capabilities and activities. For
instance, times for Torah study are to be fixed, so that one does not engage in the
necessary earning of a livelihood all day long.""" The six questions are hence not
separate demands but rather relate to each other through an equilibrium that is to
be achieved between them.

While Rava does not make explicit who is making these demands, it is most
likely the Heavenly Court (727 2w 177 n°2).''? Hence, trading faithfully, balanced
with the other five of life’s responsibilities, is postulated to be a matter of justice,
demanded by a court of law with the power to reward and punish. Furthermore,
because it is the Heavenly Court adjudicating how well a life was lived, respon-
sibility is transposed beyond this world into eternity, raising consequences of
earthly action into the Heavens. This perspective can in itself lead to more sus-
tainable behavior, as a person may be willing to forego the temptation of short-
term gains for the promise of eternal peace. The awareness of temporal existence
as an anteroom to an infinite palace,'”® combined with the belief that every mo-
ment of good deeds in this world is more valuable than all of life in the next,'"*
might make the possible pecuniary sacrifices of trading faithfully easier to bear.
Conversely, making deals unfaithfully becomes less advantageous when benefits
are short-term but the consequences infinite. The long-term orientation Rava
encourages may hence induce sustainability by fostering the faithful dealing that
evokes the necessary trust for society and the economy to endure.

The fact that it is a Heavenly Court asking Rava’s questions imbues his
teaching with metaphysicality, for this court of law pronounces its judgment in

110  MekhY, Beshalach (v0"17 Xnoon), 1: Everyone who deals faithfully and who comforts the spirit
of creation, it is as if he upholds the entire Torah.

111  Rashi, bShab 31a, s.v. 2°ny nvap.

112 According to Pharisaic tradition, this court judges a person upon entrance into the afterlife. For
teachings about its posthumous tribunal, see for instance bRH 8a and bTem 3a-b. An earthly
court would not hold a person accountable for Rava’s questions.

113 mAv421.

114 1Ibid. 4,22.
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the afterlife.''> Working, studying, procreating, hoping for a better future, learning,
and understanding are thereby framed as activities with spiritual significance.
This metaphysical perspective is further strengthened by the conclusion of
Rava’s teaching, which adds a foundation to the six previous responsibilities:
X2 X2 9K PR MR X7 71 0K ) 7"ox1. !¢ This addition seems to indicate that being
accountable for the court’s six questions is a necessary but not sufficient condition
for a positive verdict. In a parable explaining this conclusion, Rava compares the
person answering the six questions without ever having been in awe of God to an
agent being instructed to bring up a certain measure of wheat who fails to add a
preservative to it, after which he is told: an">v71 82 ox 20m.""” A reverent connec-
tion to the divine as the ultimate treasured value is thus perceived as preserving
the accomplishments of a life well lived. 71vaX2 nnn nXw1 thereby takes on a
meaning beyond that of being a trustworthy interpersonal trader to include a
relationship with a higher power as well. Similar to how Abraham believed in
God (M2 o), '™ for which he was credited with righteousness, conducting
one’s business beEmunah also implies having faith in the justice of a divine
economic path.

It is unknown whether Rava emphasized faithful dealing because he adhered
to this ideal himself or rather because he regretted not having done so.'"” He was
a very wealthy leader of Babylonian Jewry who lived from 299 to 352 CE.'®
Some of his actions and teachings seem to reflect a philosophy at odds with
faithful dealing. As Graetz comments, “[e]in anderer Fehler Rabas'?! war, daf} er,

115  As Schopenhauer notes, the awareness of life’s finiteness (Endlichkeit) develops “the unique
human desire for metaphysics: (man) is thus an animal metaphysicum” [“das dem Menschen
allein eigene Bediirfnis einer Metaphysik: er ist sonach ein animal metaphysicum.”] In: Die
Welt als Wille und Vorstellung, Zweiter Band, Kapitel 17: Uber das Metaphyische Bediirfnif
des Menschen, Ziirich, 1819/1977, p. 186. Similarly, belief in an afterlife can inspire a
metaphysical perspective on this-worldly actions.

116  bShab, op. cit.: And even so, if the awe of God is his treasure—yes, and if it is not—no.

117  Ibid.: It would have been better if you had not brought it [the wheat] up.

118 Gen 15,6.

119 Rabbinic teachings can be a result of either. For instance, Hillel’s aphorisms in Pirqei Avot are
said to be a direct reflection of his gentle, patient, kind manner. On the other hand, Yehoshua
b. Perachia’s dictum to “judge everyone favorably” (mAv 1,6) may be the result of regret
regarding his harsh treatment of a disciple (cf. bSot 47a; bSan 107b. According to scholarly
research, it seems probable that this disciple was Jesus of Nazareth).

120  Graetz, Heinrich, Geschichte der Juden. Von den Altesten Zeiten bis auf die Gegenwart, Bd.
1V, 1908/1998, Leipzig, p. 329; bBM 73a.

121 An alternate spelling of Rava, not to be confused with the third-generation Babylonian
Amoraim Rabbah b. Nachmani (who was the uncle of Rava’s classic debating partner,
Abbaye) and Raba b. R. Huna (whom Rava revered, as portrayed below). Rava himself was a
fourth-generation Amora.
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obwohl sehr bemittelt, vom Eigennutze nicht frei war und ihn bei manchen
Gelegenheiten durchblicken lieB.”'** For instance, Rava uses his dialectical
prowess to find a way by which he may keep a deposit entrusted to him after the
owner’s death, rather than passing it on to his depositor’s heir.'”* He seems to
exploit loopholes in the interest prohibition, permitting the handout of money to
a potential creditor so that he in turn lends it to a third party,'** and he is accused
of usury by the rabbis for charging a higher rent on his fields than the common
amount.'* Also, he prohibits the manager of an xpo'w (Iska, “investment loan™)'**
from using the capital he receives for anything but commercial uses, ruling that
the Iska investor may say to its manager that the funds were not given to the
latter for recreational spending.'”’

Rava makes his appreciation of wealth explicit, stating that his three wishes
in life are the wisdom of R. Huna and the riches of R. Chisda, both of which he
says have already been attained by him, and the modesty of Rabba b. Huna,
which was not (yet) granted.'”® Given this pursuit of prosperity, perhaps the
dream-interpreter Bar Chedya is correct in predicting that when Rava’s business
failed, he would be so grieved that he would lose his appetite to eat.'” Viewed in
light of these traditions, the first of Rava’s six questions might be regarded as the
result of self-scrutiny after having attained much success in his business dealings,
some of which may not have been as faithful as he aspires to in retrospect. Thus,
Rava asks himself perhaps as he reflects upon his past economic achievements in
the context of the future world which he believes awaits him: “Have you traded
faithfully?”

122 Graetz, Heinrich, op. cit., p. 330: “A further mistake of Rava was that, although he was very
wealthy, he was not free of self-interest and allowed it to shimmer through on some
occasions.” Graetz’s implication that the pursuit of self-interest is to be avoided seems to be at
odds with major streams of talmudic thought. See particularly Hillel’s famous aphorism in
mAv 2,14 (discussed on p. 121, fn. 480) and the overall discussion on the talmudic stance
towards self-preservation on pp. 121-125.

123 bBB 149a.

124 bBM 69b.

125 Ibid.,73a.

126  For a detailed discussion of the Iska, see pp. 139-145.

127  bBM 104b.

128 bMQ 28a.

129 bBer 56a. To Abbaye, the dream interpreter says that his business will prosper to such an
extent that from sheer joy he will lose his appetite to eat.
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The Epiphany of the Cave

In contrast to Rava’s possible biographical narrative, the following aggadic tra-
dition featuring R. Shimon b. Yochai (Rashbi; second century, fourth-generation
Tanna) moves in the opposite direction, from a rejection of temporal pursuits and
a critique of self-interest towards a respect of earthly activity and an embrace of

: 130
economic development:

And why is he [R. Yehudah b. R. Ila’i] called the
first speaker in all places?'*' For R. Yehudah, and
R. Yossi, and R. Shimon were sitting, and Yehudah
the son of proselytes was sitting near them.

0277 WRY Y 1P ORHRY
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R. Yehudah opened and said, “How pleasant are
the works of this people [the Romans] —they
developed markets, they developed bridges, they
developed baths.”
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R. Yossi was silent.
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Answered Rashbi, “Everything that they developed
they haven’t developed except for their own
needs—they developed markets to place prostitutes
in them; bathhouses, to indulge themselves in
them; bridges, to collect tolls from them.”'**
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bShab 33b.

This question is based on the Daf’s preceding Sugya, where R. Yehudah b. R. 1la’i is described
by the Gemarah as the first speaker on all occasions as he is the first to answer a medical
question (ibid.).

In a parallel tradition, R. Shimon b. Yochai criticizes the Romans for building markets in order
to sell slaves in them, constructing bathhouses to engage in sexual immorality, and erecting
bridges for the efficient transportation of armies to subjugate other peoples (bBer 35b). A
similar critique of “ignoble” intentions is reflected in a tradition which teaches that when the
Romans and the Persians appear before the Heavenly Tribunal, they will appeal to God’s
mercy by stating that all their achievements were for the sake of Israel learning Torah, to
which God will respond, “You foolish ones among peoples, all that which you have done you
have only done to satisfy your own desires.” (bAZ 2b.) Underlying both these criticisms is the
deontological assumption that the intention of an action is what determines its moral worth,
and self-interest is an ignoble motive. In contrast, R. Yehudah’s perpective is more conse-
quentialistic, leaving him in awe of Roman civilization’s economic and cultural achievements.
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Yehudah the son of proselytes went and related
their words,'* and they were heard by the
government. They [the officials] said, “[R.]
Yehudah, who exalted [us], shall be exalted;lz'4
Yossi, who was silent, shall be exiled to Sepphoris;
Shimon, who censured, shall be executed.”

9901 03 12 AN 79
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He [Rashbi] and his son went and hid in the Beit
Midrash [house of study and interpretation]. Every
day, [his wife] brought to them bread and a jug of
water from their home, and they wrapped [the
bread to eat it].
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When the decree was made harsher, he said to his
son, “Women, their mind is susceptible [lit. light]
upon them. "** Perhaps they [the Romans] will
torture her [Rashbi’s wife, who brought them the
bread and water], and she will reveal us.” They
went and hid in a cave.
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A miracle occurred and a carob tree and a well of
water were created for them. They would remove
from themselves their clothing and sit up to their
necks in sand. The whole day they studied, and at
the time of prayer they dressed, covered [up], and
prayed. And then they took off their clothes again
so that these would not wear out.
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[Thus they dwelt] twelve years in the cave. Elijah
[the prophet] came and stood at the opening of the
cave, and said, “From where will it be made known
to Bar Yochai that Caesar is dead and his decree
has been annulled?” [So] they emerged.
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They saw people that were plowing and sowing.
He [Rashbi] exclaimed, “They forsake eternal life

133
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According to Rashi (s.v. 027 72°0), bShab loc. cit.), Yehudah b. Gerim relates the words to his

students or parents without the intent of denunciation, yet he is overheard by Roman authorities.

134

Rashi (s.v. 179, ibid.) explains that the exhaltation consisted in R. Yehudah receiving the honor of

being the first speaker on all occasions, which answers the question at the outset of our Sugya.

135

An analysis of this statement’s possible meanings is beyond the scope of this thesis.
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and engage in temporal life [lit. in life of an
hour].”"* Every place onto which they [Rashbi and
his son] cast their eyes was immediately burnt.
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A Heavenly Voice came forth, and she said to
them, “Have you come out to destroy my world?
Return to your cave!”
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They returned and dwelt there for twelve months,
saying: “The judgment of the wicked [to be
purified] in Gehinnom [is] twelve months.” A
Heavenly Voice came forth and said, “Come out of
your cave.” They emerged.

7177 70770 12°0°K DIR 177
YW 0OWRA IR RNW

9P N2 anx° wIm 2™ 0172
1791 DNV IR TAK)

[.“]137

[...]

[Rashbi] said, “Since a miracle has occurred, let
me go and remedy something, as it is written: ‘And
Ya’akov came whole/in peace [to the city of
Shechem].””'*
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And Rav said [that whole/in peace refers to]:
wholeness in his body, wholeness in his money,
wholeness in his scholarship [lit. in his Torah].
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«... and [Ya’akov] was gracious to the city.”"*’ Said
Rav, “He developed coinage for them.” And Shmuel
said, “He developed markets for them.” And R.
Yochanan said, “He developed baths for them.”
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[Rashbi] said, “Is there something that I can
develop?”'*
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The concept of forsaking eternal life to engage in temporal life is found in numerous talmudic tradi-
tions encouraging a transcendence of worldly pursuits. For a discussion of this maxim, see: Ruben-
stein, Jeffrey L, The Culture of the Babylonian Talmud, Baltimore, MD/London, 2005, pp. 32ff.

The ensuing interaction between Rashbi and a man holding myrtles in honor of the Shabbat, as
well as the reunion of Rashbi with his father-in-law (cited in this book’s next chapter) are
omitted here, as they are not directly germane to the talmudic philosophy of business.

Gen 33,18.

Ibid. The literal meaning of this verse’s ending is “and Ya’akov encamped before the city,” whereas
the Talmud interprets 1" as graciousness, primarily because it contains the word 17 (grace).

The Sugya concludes with R. Shimon b. Yochai purifying a cemetery, and leaving Yehudah the son
of proselytes as a “heap of bones” after merely looking at him surprisedly that he is still alive.
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The above Sugya can be viewed as a talmudic Bildungsroman, with its protagonist
coming to realize that economic activity is a worthwhile and central component
of a complete life, rather than a mere temporal pursuit to be disregarded for the
attainment of a blessed afterlife. The Talmud at first relates a certain ambiguity
towards the value of markets, bridges, and baths by simultaneously lauding them
(with R. Yehudah’s praise), being uncertain about them (with R. Yossi’s silence),
and criticizing them (with R. Shimon b. Yochai’s condemnation). The latter’s in-
itial critique of the Romans cost him his freedom, as did his subsequent one of
the agricultural laborers. During his first exile in the cave, Rashbi and his son are
engrossed completely in the spiritual world, engaging only in study and prayer,
receiving their material sustenance from a miraculous source, and making an
effort not to wear out their garments, perhaps so as not to require the purchase or
production of new ones. After their first emergence from the cave, father and son
look with devastating contempt upon engagement in temporal, worldly pursuits,
which in their view is dichotomous vis-a-vis dedication to a blessed afterlife.

Yet upon leaving the hiding place a second time, R. Shimon b. Yochai is
inspired to develop and to improve the physical world, to repair a lack therein in
the here and now. The talmudic account of this epiphany, both in terms of text
and meaning, reflects the central rabbinic concept of 22w 1p°n (Tikkun Olam, lit.
repairing the world).'* In a review of the twenty-three cases in which the Talmud
invokes this principle, David Widzer concludes “that the use of the phrase mipnei
tikkun ha’olam [for the sake of repairing the world; nk] indicates an amendment
to, or clarification of, the existing legal system or social order, specifically de-
signed to address an issue of social status, prevent some harm to society, main-
tain the communal wellbeing, and/or to best orient the society in service to
God.”'* These cases include enactments regarding the Ger (bill of divorce),'®
the ransoming of captives,'** Hillel’s famous Prozbul,'* and the sale of fields in

141 For studies and applications of the Tikkun Olam concept, see: Diament, Nathan J./Shatz,
David/Waxman, Chaim Isaac (eds.), Tikkun Olam: Social Responsibility in Jewish Thought and
Law, Northvale, NJ, 1997; Dorff, Elliot N., The Way Into Tikkun Olam (Repairing the World),
Woodstock, VT, 2005; Fine, Lawrence, Tikkun: A Lurianic Motif in Contemporary Jewish
Thought, in: Neusner, Jacob et al. (eds.), From Ancient Israel to Modern Judaism: Intellect in
Quest of Understanding—Essays in Honor of Marvin Fox, Vol. 4, Providence, RI, 1989.

142 Widzer, David S., The Use of Mipnei Tikkun Ha’Olam in the Babylonian Talmud, in: CCAR
Journal: A Reform Jewish Quarterly, Spring 2008, p. 42. The Tikkun that R. Shimon b. Yochai
proceeds to undertake further supports the connection between our Sugya and the concept of
Tikkun Olam, for he purifies a place of doubted cleanliness, thereby benefiting society through
clarifying the place’s legal status.

143 See for instance mGit 4,1-2; bGit 3b, 34b, 36a, 86a.

144  mGit 4,6; bKet 52b.

145 mGit4,3.
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the Land of Israel to so-called idolaters.'*® The common denominator in all these
cases is that the status quo leads to suboptimal outcomes, e.g., decreasing accessi-
bility to credit as the Sabbatical Year nears, a predicament which measures done
for the sake of Tikkun Olam intend to rectify.

R. Shimon b. Yochai bases his resolve to repair the world on a biblical nar-
rative of Jacob, who after having survived an assault by his brother Esau comes
to the city of Shechem whole, in peace. The Talmud interprets that Jacob was
thereupon gracious to this city, and the inserted rabbinic views of what this
graciousness consisted in, as well as what the preceding wholeness consists of,
are telling. According to Rav’s interpretation of the biblical verse’s beginning,
human completeness has three components: physical, financial, and spiritual/
intellectual wholeness. Jacob is thereby portrayed as whole and at peace because
he is healthy, wealthy, and wise. This interpretation can thus be understood as a
rejection of R. Shimon b. Yochai’s stance before he emerged from hiding a
second time. Similar to Plato’s Simile of the Cave,147 where those within the
cave fall prey to illusions, Rashbi’s first cave-dwelling gives him the miscon-
ception that all temporal pursuits, such as earning a livelihood, are a waste of time
and energy. The Talmud instead finds that the agricultural workers’ productivity
is an important means to attain an essential element of human completeness,
namely an income.

The three interpretations of the biblical verse’s ending have a similar this-
worldly message, perceiving the institution of coinage, markets, and baths as an
act of grace. Rather than condemning the establishment of Roman markets as an
overly self-interested pursuit, as Rashbi had previously done, the Talmud teaches
that they can constitute an important contribution to societal well-being.

However, the epiphany experienced by R. Shimon b. Yochai in the cave need
not necessarily reflect a drastic change of heart. His motivation for contributing
to the development of his community is a metaphysical miracle; his desire to
affect a Tikkun is hence not motivated primarily by self-interest but rather by a
connection to something greater than the self, particularly the divine.'*® Also, the
result he hopes to achieve with his contribution is, unlike the Roman accomplish-

146 mGit 4,9. For further traditions invoking Tikkun Olam, see bGit 32a, 40b, 41b, 45a-b.

147  Plato, The Republic, Book VII, London, 1955/2003, 516a-517a.

148 This is not to say that the Talmud categorically urges a rejection of self-interest but rather that
the pursuit of self-interest ought to be enlightened, as reflected by Hillel’s famous aphorism:
IR PWIY KD ORY X T REYY IRWY PR o1 00 I PR OR IR 7 X (mAv 2,14): He used to
say, “If I am not for myelf, who is for me? And if I am for myself, what am 1? And if not now,
when?”

For a discussion on the legitimacy of self-interest from a talmudic perspective, see pp 121-125.
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ment as portrayed in his earlier critique, neither sexual (mm7), self-indulgent
(1792), nor wealth-generating (0o») but rather a state of sanctification, grace, and
beauty (j7).

In both teachings of Rava and Rashbi analyzed above, the Talmud portrays
economic activity as an essential element of a life well lived, albeit under certain
conditions: Rava believes that economic activity should be actualized through
faithful conduct and balanced with life’s further responsibilities, whereas R.
Shimon b. Yochai emphasizes the importance of pure motives and noble conse-
quences when engaging in societal, economic, and human development. Both
sages value the economy as indivisible from a fulfilled, good life and promulgate
reflection on how to harness its beneficial potential while mitigating its risks.

The talmudic philosophy of business as reflected in the above narratives is
hence typically dialectical—simultaneously demanding the pursuit of economic
activity and urging a reflective engagement with it. This dialectic is epitomized
by a famous Midrash which teaches that the evil inclination (¥777 %) is deemed
very good by God, because if it did not exist people would no longer engage in
business: 210 %> 77 TRM 20 717 MK A0 02 SR 21 awa 1an1 72 ORI T2 [alghimlp)
N2 DR 712 XY 977 %0 91HRY XOR ,RIANK L, TR 20 YAT X0 001,71 XY A7 TR 20 7IM
TYIN WIR DRIP KT 0D MR TAIW 1,100 XKW K TN R’ LW ’wd ’91.'* Similar
to Adam Smith’s invisible hand, this tradition teaches that self-interested desires
lead to socially beneficial outcomes. The motivating force underlying business
activity is thereby taught to be of questionable worth but simultaneously and
paradoxically considered to be very good. This is perhaps also the reason why
the above talmudic passages featuring Rava and Rashbi both encourage econ-
omic activity while concurrently warning of its improper pursuit.

Nonetheless, the dialectic ambivalence of this talmudic philosophy seems
primarily directed towards the effect of business on an individual engaged in it
himself, whereas two further traditions indicate that one person’s economic activity
can be a source of gratitude and benefit for another. The following Mishnah
teaches that someone who is forbidden to benefit from his fellow may not do any
business with him: 11an 7% K21 M2 K2 10 DRW° K21 WPRY° K2 177200 7817 1700

149  GenR 9,7: R. Nachman b. Shmuel b. Nachman said in the name of Rav Shmuel b. Nachman,
“‘Behold, it was very good.” (Gen 1,31.) This is the good inclination. ‘4nd, behold, it was very
good.” [Ibid, emphasis added.] This is the evil inclination. Yet how can the evil inclination be
very good, I wonder?! But if it were not for the evil inclination, people would not build
houses, nor marry a woman, nor procreate, nor trade. Hence, [King] Solomon says, ‘[Again, 1
considered all labor, and all excelling in work] that it is a man’s rivalry with his neighbor.
[This also is vanity and striving after the wind.]’” (Eccl 4,4.)
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W AP XN 2 Mane &Y Underlying the prohibition of this Halakhah is the
posited beneficial nature of commercial and financial transactions. Buying and
borrowing and selling and lending are thereby all considered sources of mutual
benefit. Business is thus declared to be an interpersonally beneficial activity.
This sentiment is also reflected in the following famous teaching of Ben Zoma: "'
19K 93 872w 71721,0°177 291 TN MK LN 172 7990 23 %Y RPN AR X7 12
,IXPY LN, wn 210KD No RYNW TV TWRIT QTR Y2 MYA° 720 IR 73°0 KT B3\ 7gali7i]
1R 93 REIN 2°9WN °IRY,PIR T IR ,IORY LW, TR L0 L0021, 500, T,
AR LARY MDY 7EN '[3'71 T3 (W97 732 R¥nw 7Y TWRIT QTR Y2 MR 0201 ALY/ 3P0
1NDY NN MTPIW NIAIR 93 2107 22IPINA 19R 22 R 2°0Wn *IRT ,WI299 732 R¥A 7D
5199 19K DD XXM 0°OWnA PN N2,

The gratitude and amazement of Ben Zoma are an unequivocal homily to the
division of labor, describing market suppliers as “repairers” while perceiving
their products and services as a reason to bless God. Not unlike Adam Smith
praising the specialization of pin-makers for spurring growth,'*> Ben Zoma lauds
market participants’ coordination and cooperation to discern and fulfill demands,
needs, and wants, enabling the transcendence of the incessant labor with which
he would have otherwise been confronted with.

According to the talmudic traditions analyzed in this section, economic ac-
tivity in general and business in particular are indivisible, essential components
of a complete and fulfilled life, spheres of opportunity in which to make graceful
contributions to society, sources of mutual benefit, and reasons for gratitude, so
long as they are engaged in responsibly.

150 mNed 4,11: He who is forbidden by vow to benefit from his fellow may neither lend to him
nor borrow [items] from him, and may neither extend nor receive a [financial] loan from him,
and may neither sell nor buy from him.

151 bBer 58a: Ben Zoma saw a crowd on one of the steps of the Temple Mount. He said, “Blessed
is He That discerns secrets, and blessed is He Who has created all these to serve me.” He [i.e.,
Ben Zoma] used to say, “What multitude of labors Adam the first [human] had to endure until
he found bread to eat: he plowed, and sowed, and reaped, and bound, and threshed, and
winnowed, and selected the ears, he ground [them], and sifted [their flour], he kneaded and
baked, and then after [all] that he ate. Whereas I arise, and find all these things done [lit.
repaired; metuknin, related to Tikkun; nk] before me. And what multitude of labors Adam the
first had to endure until he found a garment to wear: he sheared, and washed [the wool], and
combed, and spun, and wove, and then after [that] he found a garment to wear. All peoples
come early to the entrance of my house, and I arise and find all of them before me.”

152 Smith, Adam, WoN, pp. 7ff.
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2.1.3. From the Court and Cave to the Boardroom

How can the preceding discussion inform and inspire a manager responsible for
developing a corporate mission, vision, and values? As the analyzed talmudic
traditions deal with philosophical (hashkafic) guidance for individuals, the appli-
cation to an organizational level requires some abstraction. This effort is worth-
while though, as questions regarding the spirit of an organization are a top-of-
mind concern for many contemporary executives. The three central components
of a formal corporate philosophy are now analyzed in turn.

The Mission Statement

A mission statement codifies the raison d'étre of an organization, answering why
a company is in business and hence defining its purpose.'> Imbuing stakeholders
with such a united mission is a central function of the corporation, as the man-
agement thinker Peter Drucker describes in the introduction to his magnum opus:
“The multinational corporation brings together in a common venture ... people
from a great many countries with different languages, cultures, traditions, and
values, and unites them in a common purpose.”'>* While the intuitive and
perhaps cynical reason for a corporation’s existence is profit generation or even
maximization, the business community is increasingly coming to realize (and to
rediscover) that this purpose is correct but insufficient, because the pragmatism
resulting therefrom does not connect, as a Harvard Business School study finds,
“to other people in some substantial way, and to larger purposes.”'”> What might
the proper reason for engaging in business be according to Rava’s and R. Shimon
b. Yochai’s teachings discussed in the previous section?

For Rava, trading responsibly in business is a central factor in the adjudica-
tion of the Heavenly Court, alongside study, procreation, optimism, dialectics,
understanding, and an awe of God. From this perspective, a possible purpose of
business is to conduct it faithfully in order to fulfill a divine or at least talmudic

153  For instance, the Internet giant Google codifies its mission as follows: “Google’s mission is to
organize the world’s information and make it universally accessible and useful.”
http://www.google.com/corporate/.

154  Drucker, Peter F., Management. Tasks, Responsibilities, Practices, New York, NY, 1999, p. 10.

155 Piper, Thomas H. et al., Can Ethics be Taught? Perspectives, Challenges, and Approaches at
Harvard Business School, Cambridge, MA, 1993, p. 4. That human motivation depends on
such a connection to a greater good and larger purpose has more recently also been argued in
the following business book bestseller: Pink, Daniel H., Drive. The Surprising Truth About
What Motivates Us, New York, NY, 2009.
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blueprint for a just and responsible life. Furthermore, by referring to economic
activity as “taking and giving” (nn?1 nXw?), Rava emphasizes that business is an
exchange relationship, in which one must both receive and offer faithfully.
Combined, these two insights might suggest that a corporation formulate its
mission in terms of what it takes (e.g., human, natural, and financial resources),
and what it gives (e.g., products, services, jobs), emphasizing as its reason for
conducting business the aspiration to make central contributions to a good, just,
responsible, and thus balanced life of those trading for and with it.

According to the above narrative of R. Shimon b. Yochai, economic activity
can grace society, while the financial prosperity it can lead to is an essential
element of human wholeness and peacefulness. Material well-being is thereby
indivisible from holistic well-being. Yet simultaneously, the purpose of business
ought to transcend excessively greedy, base, egoistic motivations—those con-
ducting it should instead aspire to perceive the economy as a sphere from which
to contribute to and improve society. For instance, the Messe Frankfurt Group,
the world’s largest trade fair corporation, uses the slogan “We make markets.
Worldwide.”'*® From a talmudic perspective, this seems like an excellent mission
statement, given that the second narrative analyzed above lauds markets as a
graceful contribution to society. And it is definitely a better slogan than “We
make money. Worldwide.” For the Talmud teaches through Rashbi that pecuniary
benefits alone, in and of themselves, are not a worthy purpose for the construc-
tion of bridges. Rather, a bridge should primarily be developed as a contribution
to society, and the financial rewards that it generates ought to be perceived as a
means towards the wholeness and peacefulness of the people reaping them.
Human and societal development are the ends, for which economic activity,
financial prosperity, and material fullness are the means. Parts of this perspective
seem to be increasingly prevalent in corporate practice. Recent research suggests
that “over a fifth of Fortune Global 500 companies already have a clear, society-
focused purpose underpinning their activities.”"”’

156  http://www.messefrankfurt.com/frankfurt/en/messe/unternehmensprofil.html.
157  Connoly, John/Sproul, David, The Benefits of Business, in: The Economist, London, April
9th, 2011, p. 19.



2.1 Issue 1: Corporate Mission, Vision, and Values 53

The Values Statement

While the mission statement of a corporation describes why it is in business, the
values statement codifies ow it conducts its business.'”® Rava in bShab 31a
clearly communicates a set of values: faithful dealing (i.e., reliable, honest, trust-
worthy, enduring, and caring business conduct), responsibility, balance, long-
term orientation, and spirituality. A corporation might integrate these values by
emphasizing a) the importance and legitimacy of business, b) the good faith in
which it pursues its mission, c) its ability to respond to the demands of those
judging it, i.e., its stakeholders, d) the centrality of enabling a balance between
work and further responsibilities of life, e) the priority of long-term justice over
short-term benefits, and f) the importance of spirituality in the workplace.

The central values emerging from the narrative of Rashbi in bShab 33b are a)
inspired intentions; b) human completeness consisting of health, wealth, and wis-
dom; and c) societal development. A corporation can integrate these values by
imbuing its organization with an enlightened motivation for being in business, by
contributing towards or at least not impinging on the physical, financial, and
spiritual/intellectual well-being of its stakeholders and by gracing society with a
Tikkun.

The Vision Statement

The vision statement formulates a future state the corporation aspires towards,
given its purpose and values.'” Yet in practice it frequently appears to be the
case that visions and missions are somewhat interchangeable or at least that one
follows from the other. For the purpose that a corporation understands as the
reason for its being in business simultaneously refers to a future state it aspires
towards, and vice versa. At McKinsey, for instance, there is no formal vision
statement, yet the consultancy’s vision can be deduced from its mission state-
ment: “to help our clients make distinctive, lasting, and substantial improvements
in their performance and to build a great firm that is able to attract, develop,

158 For instance, Puma’s core official values are fairness, honesty, positivity, and creativity.
http://vision.puma.com/us/en/?.

159 For instance, the online-retailer Amazon offers the following vision statement: “Our vision is
to be earth’s most customer centric company; to build a place where people can come to find
and discover anything they might want to buy online.” http://phx.corporate-ir.net/
phoenix.zhtml?c=97664 &p=irol-faq#14296.
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excite, and retain exceptional people.”'® This dual mission implies a vision of an
enduring firm with actualized capabilities to achieve its intended performance
impact and to attract its desired staff.'®'

Given that we have already developed a blueprint for corporate missions and
values from the above passages featuring Rava and Rashbi, and that correspond-
ing visions can easily be deduced there from,'® let us extract a vision from the
above Mishnah in Nedarim and teaching of Ben Zoma. The former paints an
aspiration of business as a win-win activity, and demands staying true to one’s
vows. Translated into a vision statement, this can imply a commitment to strive
towards a state of continuous fulfillment of the promises inherent in the cor-
porate mission and values, with the hope of leading towards a constant state of
mutual benefit for the corporation and the stakeholders it deals with. A corpor-
ation might also pursue a vision of having customers that are as grateful for and
amazed by its products and services as Ben Zoma is with those of the traders and
craftsmen coming to his doorstep.

Overall, the talmudic philosophy and spirit of business reflected in the above
traditions urge indivisibility. For Rava, business is an integral component of a life
well lived and to be balanced and integrated with life’s further responsibilities. In
a time when the legitimacy of for-profit enterprises and even capitalism as a
whole is increasingly under attack, while businesses simultaneously expect an
unprecedented degree of dedication and productivity from those working in and
for them, the combination of these two lessons, i.e., business’s legitimacy and
responsibility, is particularly relevant. Also, Rava’s teaching urges indivisibility
from the further domains of life along which he views humanity as being judged
and from an inspired, treasured connection to the divine. Thirdly, the integrity
Rava demands through the concept of faithful trading warns of a separation
between how one takes and how one gives when exchanging in the market and
consequently demands faithful dealing in both transactional directions—with the
gain of one party in a business exchange inseparable from the benefit of another.

160  http://www.mckinsey.com/en/About_us/Our_Values.aspx.

161 Further aspects of McKinsey’s vision can be derived from its values statement (see http://
telecoms.mckinsey.com/html/about_us/mckinsey _mission.asp). For instance, the value of
“following the top-management approach” implies aspiring towards a client base of leaders
responsible for large organizations, and “using our global network to deliver the best of the
Firm to all clients” emphasizes the vision of an interconnected, international consultancy.

162  According to Rava, a vision of a company that receives a positive verdict from those who
judge it, that is, its stakeholders and enables those working for and with it to fulfill life’s six
responsibilities and to maintain a treasured relationship to the divine; and according to Rashbi,
a vision of a company that contributes to human wholeness and societal development through
graceful intentions and contributions.
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According to the narrative featuring Rashbi, financial, material well-being is
indivisible from the other components of human wholeness, particularly health
and wisdom. An imbalance between the three is hence to be avoided—financial
benefits bestowed by a corporation should not come at an excessive cost of good
health and continuous learning, for instance in its workforce. Furthermore, the
intentions underlying economic development and business pursuits ought to be
indivisible from the aspirations to contribute gracefully to society.

Combined, these findings can provide executives only with the foundation
for a talmudic corporate philosophy and spirit. The specific formulation and in-
stitutionalization of mission, vision, and values statements will and must vary by
the unique characteristics of an individual organization. Yet with the foundations
developed in this chapter at hand, a corporate leader can at least determine
whether an existing organizational philosophy is already adequate and praise-
worthy from a talmudic perspective, and then how it might have to be shaped and
reformed in order to avoid the excruciating dilemma of being a central member
in an organization with which one cannot identify.

2.2 Issue 2: Corporate Culture Quality

2.2.1. Shared Identities, Clashing Cultures

The fact that countless different definitions of the term ‘organizational culture’
have been proposed indicates both the importance as well as the elusiveness of
the phenomenon it refers to. Edgar Schein, a pioneer in the study of corporate
culture, describes organizational culture as “the deeper level of basic assump-
tions and beliefs that are shared by an organization, that operate unconsciously
and define in a basic taken-for-granted fashion an organization’s view of itself
and its environment,”'®® whereas Deal and Kennedy offer the terse definition of
“the way things are done around here.”'®* More recently, Hill and Jones incorpo-
rate both mental and behavioral aspects by defining organizational culture as
“the specific collection of values and norms that are shared by people and groups

163 Schein, E.H., Organizational Culture and Leadership, London, 1985, quoted in: Campbell,
David J./Craig, Tom, Organisations and the Business Environment, Oxford, 1988/2005,
p.491.

164  Deal, Terrence E./Kennedy, Allan A., Corporate Cultures: The Rites and Rituals of Corporate
Life, 1982, New York, NY, quoted in: Campbell, David J./Craig, Tom, op. and loc. cit.
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in an organization and that control the way they interact with each other and with
the stakeholders outside the organization.”'*

What all these descriptions have in common is that organizations develop
distinctive collective identities. The quality of the resulting subcultures is an in-
creasingly pressing issue of practical and theoretical concern for a number of
reasons. First of all, the sheer quantity of people employed by corporations and
hence exposed to and assimilating into the respective organizational cultures is
striking.'® Secondly, as organizations become increasingly dispersed due to the
effects of globalization and information technology, the unifying function of
corporate culture is an invaluable enabler of cross-border and cross-culture integra-
tion, cooperation, and coordination.'®” Thirdly, the flipside of corporate culture’s
unifying and enabling function is its disabling quality; establishing and per-
petuating one culture can lead to a clash with another and thereby to significant
business disruptions and managerial dilemmas. '

165 Hill, Charles W./Jones, Gareth R., Strategic Management Theory: An Integrated Approach,
Mason, OH, 2009, p. 394.

166 For example, the retail giant Wal-Mart has 1.8m employees, a number approximately equal to
the population of Northern Ireland, or to the Muslim population in the United Kingdom. The
four largest German employers have as many people working for them as the country’s entire
public sector (1.6m). (Frankfurter Rundschau, Die groten Arbeitgeber in Deutschland 2008;
Anzahl der Beamten und Richter in Deutschland zum 30. Juni 2009, and http://de.statista.com/
statistik/daten/studie/37096/umfrage/beamte-und-richter-in-deutschland/.)

167 A globally unified corporate culture enables a seamless operation of increasingly international
teams based on shared understandings, tools, and processes, thereby drastically increasing
productivity and decreasing transaction-costs. Corporate culture shares this enabling function
with corporate philosophy, because of the recursive interrelationship between the two: the former
is to a large extent determined by the latter as expressed through mission, vision, and values
statements (cf. this book’s previous chapter), and the latter might be adapted because it no
longer corresponds to the empirical reality of the former (e.g., following a post-merger
integration). In fact, Marvin Bower defines corporate philosophy with the same “the way we
do things around here” as the Deal and Kennedy definition of culture, based on extensive
interviews with executives (Bower, Marvin, The Will to Manage, 1966, New York, NY, p. 22).

168 These clashes can occur within or between corporations, as well as between a corporate culture
and a non-corporate culture. For instance, within media and entertainment conglomerates there is
frequently a culture clash between the organizational subculture of the so-called “suits” and that
of the “ponytails,” i.e., the business and creative staff. And during the first wave of large M&A
transactions in the 70s and 80s up to two-thirds of mergers failed due to issues such as cultural
assimilation (Davy, J.A. et al., After the Merger: Dealing with People’s Uncertainty, in: Training and
Development Journal, Issue 42, Hoboken, NJ, 1988, pp. 56-61). Also, as western corporations
expand into certain regions, cultural values such as gender equality or freedom of expression can
become the basis of conflicts (not to say that gender equality has been entirely achieved in
western companies, nor that there is a single compass to assess appropriate freedom of expression).
For an applied management ethics perspective on cross-cultural ethical conflict, see: Hamilton, J.
Brooke/Hill, Vanessa et al., Google in China: A Manager-Friendly Heuristic Model for Resolving
Cross-Cultural Ethical Conflicts, in: Journal of Business Ethics, Vol. 86, No. 2, 2008, pp. 143-157.
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Due to these main reasons, the shaping of organizational culture has become
a key responsibility of corporate leaders. How might the talmudic sages have
approached this managerial challenge? In order to study this question, two
approaches are combined in the following analysis. Firstly, the perspective of the
Talmud on what constitutes an ideal occupation can provide insights and guid-
ance on the corporate culture that might have been desired by the talmudic rabbis.
This approach rests on the key assumption that since the Talmud promotes and
discourages certain occupational characteristics, its sages would have suggested
instituting a corporate culture that enables its members to pursue and avoid these
same characteristics. Secondly, the culture of the great talmudic academies
(Yeshivot) in Babylonia is analyzed, based on the assumption that their cultural
norms and values can be applied to a corporate culture. Some of these Yeshivot
combined thousands of members into a permanent institution and hence can offer
fruitful insights into the cultural context in which the Talmud encourages col-
lective coordination and cooperation.

2.2.2. The Talmudic Work Ethic and the Yeshivah Culture

The Talmudic Work Ethic

The talmudic sages expressed their vision of the ideal means to earn a livelihood.
These criteria for determining which occupations should be pursued and which
avoided can be viewed as the talmudic work ethic.'® Tts foundation consists of
three main components:

i) the productivity imperative,
ii) the transcendence of labor, and
iii) the contribution to societal welfare.

As pointed out, studying these components shows the Talmud’s ideal for pur-
suing a livelihood and thereby provides insights and guidance into which cor-
porate culture might enable the actualization of these ideals. All three elements
of the talmudic work ethic are reflected by a tradition which the Gemarah relates

169  The term “work ethic” has become synonymous in common usage with attributes such as the
diligence of the Protestant work ethic studied by Max Weber. In the following, the term is
used in its literal meaning, i.e., the set of moral principles regarding the right and wrong way
to work.
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as a favorite saying amongst the rabbis of Yavne: >nok?n "Ik 7°32 »12m 7°72 "X
STANR PR KWW QWD INDROND DOWH RIM CNIRDRD 20w CIR 7TWI DKM RIM Y3
72977 TR I VYN RIN 727 IR IMRD RKAWY INIROND TAD ORI T2 NOXR97
D mwh 125 2w 72721 vy TN 7Y The procession from creation to labor and
the emphasis on an early start to the workday paint a picture of i) work as a natural
component of life that should be engaged in diligently. And the view that the
actual output of work matters less than the spirit with which it is produced and
the connection to heaven that it maintains urges ii) a transcendence of produc-
tivity pressures with spiritual endeavors. On the other hand, the perception of
those who work in an entirely different field as a fellow or even friend whose
occupation is not to be impinged upon portrays an ideal in which iii) one’s
individual economic activity does not disrupt that of another, thereby securing
societal peace. These three components of the talmudic work ethic are now
analyzed in turn.'”!

170 bBer 17a: I am a creation and my fellow is a creation. I work in the town, and he works in the
field. I rise early for my work, and he rises early for his work. Just as he does not do [lit.
restrict] my work, I do not [lit. restrict] his work. And perhaps you will say that I do much and
he does little. As we have learned [bMen 110a], one who does much and one who does little
[are equal], if only they direct their hearts towards the Heavens.

171 1 am indebted to the following paper for leading me to many of the sources in the following
section on the talmudic work ethic: Friedman, Hershey H., Ideal Occupations: The Talmudic
Perspective, 2002, in: Jewish Law, http://www.jlaw.com/Articles/idealoccupa.html. The aim
of the following section differs from Max Weber’s famous study about the Wirtschaftsethik
des Judentums (Weber, Max, Gesammelte Aufsitze zur Religionssoziologie, Band 1, Tiibingen,
1921) in numerous respects. Whereas Weber focuses on das antike Judentum and dedicates
only an appendix to die Pharisder, the work ethic presented in this thesis is based exclusively
on Pharisaic traditions (which mostly of course have biblical precedents). Furthermore, Weber
describes the historical genesis of the Pharisees, their sociological constitution and their
overall ethical outlook, whereas this study analyzes talmudic traditions themselves, focusing
on teachings that are relevant for economic ethics (Wirtschaftsethik). The talmudic work ethic
presented in this thesis is hence closer methodologically to the parts of Weber’s famous study
of the Protestant ethic (Die Protestantische Ethik und der Geist des Kapitalismus, Tiibingen,
1920) that draw on wirtschafisethische findings from Luther’s writings.
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Talmudic Work Ethic Element 1: The Productivity Imperative

Following in the biblical tradition of honoring work,'”? many of the talmudic
rabbis valued labor highly.'” Accordingly, the advice of Shmaya'™ codified in
Tractate Avot is to love work (79x%»7 n& 217%).'”> R. Yehoshua b. Levi teaches
that Adam was consoled by what at first seemed to be the curse of having to eat
bread by the sweat of his brow, because the labor of baking bread differentiates
humans from animals.'”® According to R. Gamliel, laboring in a craft secures
property and privacy like a hedge around a vineyard or a fence surrounding a
ditch.'”” And R. Tarfon’s analogy of God as an employer expresses a call for
diligence in both divine and productive service.'™

Even the most basic forms of labor are perceived as praiseworthy, as ex-
pressed by R. Yehudah and R. Shimon, who while carrying a pitcher or a basket
on their shoulder state that work is great and bestows honor: n722w 73871 72173
m5va nx.'” The Gemarah even compares the effort needed to earn a living to the
final redemption and the splitting of the Red Sea.'™ And the entire first expo-
sition of the AVRN to Shmaya’s above dictum is a homiletic appeal to engage in
labor and avoid idleness: like the Torah itself, it should be cherished and respected
as both were given per covenant; someone without work should actively seek a
task to occupy himself with, such as improving dilapidated property of his neigh-
bor; work is a precondition for the Shekhinah (divine presence) to dwell within
Israel; and when man perishes it is only due to unemployment.'®' Consequently,
being out of work is strongly discouraged: for instance, R. Shimon b. Gamliel

172 As expressed in the numerous biblical productivity imperatives, such as Ex 20,8; 31,15; Lev
25,3, and Dtn 11,14. See also Ps 128,2.

173 A content analysis of 900 talmudic traditions relating to work finds that 84% of all “ideational
references” to the value of labor were positive, reflecting a “high esteem of work and craft.”
Mannheim, Bilha/Sella, Avraham, Work Values in the Oral Torah, in: Journal of Psychology
and Judaism, Vol. 15, No. 4, 1991, pp. 241-260, cited in: Schnall, David J., The Employee as
Corporate Stakeholder, in: Levine, Aaron/Pava, Moses (eds.), Jewish Business Ethics. The
Firm and Its Stakeholders, Northvale, NJ/Jerusalem, 1999, p. 51.

174 One of the earliest Pharisaic leaders and a Nasi of the Great Sanhedrin, i.e., the highest-
ranking member of the supreme rabbinic court.

175 mAv 1,10.

176  bPes 118a.

177 tQid 1,9.

178 mAv 2,18.

179  bNed 49b: Great is work for it honors its master. Note the wording of this expression, which
implies that a worker is (or at least ought to be) the master of his labor, and not vice versa.

180 DbPes, loc. cit.

181 AvVRN A 11,1. AVRN B 11,1 further emphasizes that a person is obligated (217) to love and
engage in work.
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teaches in a Mishnah that if a man vows that he forbids his wife to do any work
he must divorce her because of the boredom caused by idleness: nX*2n m2va0Ww
omyw 75."™ The importance which the sages assigned to labor is further re-
flected E}y the fact that many of them pursued occupations besides their rabbinic
duties."

Talmudic Work Ethic Element 2: The Transcendence of Labor

Similar to biblical work ethic, the talmudic rabbis pursued a dialectic between
productivity and a hallowed repose, such as via the Shabbat and Chagim
(holidays). '™ Numerous rabbinic ordinances, such as the fixed daily prayers and
additional holidays, further restrict the time that is available to work. Hence, the
sages aspired to balance the time and effort spent on labor with that designated
for spiritual pursuits, in particular Torah study.'® This might also explain why

182 mKet 5.,4: Idleness leads to boredom.

In the preceding teaching of this Mishnah, R. Eli’ezer warns that idleness can lead to
unchastity. It is likely that the sages encouraged the pursuit of an occupation in this case to
prevent their spouses from harboring adulterous temptations, perhaps similar to the teaching
that “All Torah study without work will result in waste and cause sinfulness” (mAv 2,2).

183  Hershey Friedman (op. cit.) lists some examples: “Hillel was a woodchopper before he became
the Nasi ... and Shammai the Elder was a builder. Abba Chilkiyah was a field laborer; Rabbi
Yochanan b. Zakkai was a businessman for forty years; Abba Shaul was a gravedigger; Abba
Chilkiyah was a field worker; Abba Oshiya was a launderer; Rabbi Shimon P’kuli was a
cotton dealer; Rabbi Shmuel b. Shilas was a school teacher; Rabbi Meir and Rabbi Chananel
were scribes; Rabbi Yossi b. Chalafta was a tanner; Rabbi Yochanan Hasandlar was a
shoemaker; Rabbi Yehoshua b. Chananiah was a blacksmith; Rabbi Safra and Rabbi Dimi of
Nehardea were merchants; Rabbi Abba b. Zavina was a tailor; Rabbi Yosef b. Chiya and
Rabbi Yannai owned vineyards; Rabbi Huna was a farmer and raised cattle; Rabbi Chisda and
Rabbi Papa were beer brewers; Karna was a wine smeller (he determined which wine could be
stored and which had to be sold immediately); Rabbi Chiya b. Yosef was in the salt business;
Abba Bar Abba, (father of Mar Shmuel) was a silk merchant; and (Mar) Shmuel was a doctor.”

184 The repose of the Shabbat is directly connected to the labor demanded in the remaining six
days of the week, see Ex 20,8-10. The festivals also reflect the dialectic between work and
rest, because three of the five (Pessach, Sukkot, Shavu’ot) track the agricultural cycle (Ex
12,16; Lev 23,6-36). Also, the Sabbatical Year (Shmitah) connects the work demanded during
six years with the holy rest of the land in the seventh (Lev 25,3-5). Based on biblical law, in
addition to the 52 weekly days of Shabbat per year, the rabbis instituted 13 annual festival
days (nine in Israel) on which work is prohibited (Rosh Hashanah (2), Yom Kippur (1), Sukkot
(2), Shemini Atzeret (1), Simchat Torah (1), Shavu’ot (2), and Pessach (4)). In a given year,
this leads to a decrease in available labor time of 18 percent, which grows to a third regarding
agricultural work when accounting for the impact of the Shmitah per seven-year cycle.

185 In the study of Mannheim and Sella cited above, 65% of the talmudic traditions analyzed
“prescribed that the learning of Torah and work should be pursued jointly.” Mannheim,
Bilha/Sella, Avraham, op. cit., p. 51.
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some of the rabbis worked in fairly menial and less time-intensive occupations
despite their sharp intellect. Thereby, productivity is important, but so is its
transcendence. This tension is reflected particularly well by the following dictum
of R. Meir codified in the last Mishnah of Tractate Qiddushin: nX Q7R 7> 07>
MWy DI 72 PRY MR PRY 2w 0°02IM WWAY n? Hrann Tl‘7|?1 1721 NIMIR 112
INIDT 57 9271 KIR MIMKT T2 MPWY K MINKA 12 Ny xow. * While the obligation
to teach children a craft can be interpreted to imply that they should be produc-
tive in later life, the emphasis on this craft being clean and easy urges the pursuit
of occupations that leave enough time for the transcendence of work and that are
not demeaning to an extent that this transcendence is precluded.

The classic Machloket (Torah debate) regarding the proper balance between
labor and its transcendence, in this case with Torah study, takes place between R.
Shimon b. Yochai and R. Ishma’el. The latter states that the reason why the
Bible contains productivity imperatives is because otherwise the prophetic verse
urging ceaseless Torah study (72721 on¥ 2 03 ,7°9n 717 77iR7 790 wWim-x9)'
might have been taken literally. Instead, R. Ishma’el continues by saying that the
Bible demands that Torah scholarship be balanced with economic pursuits: NsoX
YOR 777 3 372 w77, "™ R, Shimon b. Yochai challenges this view, asking
what will remain of the Torah (7°%v Xan m» 770) if @ man plows in the plowing
season, and sows in the sowing season, and reaps in the reaping season, and
threshes in the threshing season, and winnows in the windy season.'® Note that
neither position in the Machloket argues for only working—R. Ishma’el suggests
a combination between work and study, while R. Shimon b. Yochai worries that
the time-pressures of work might preclude Torah study. The majority opinion
seems to follow R. Ishma’el, as the advice following this Sugya (talmudic
passage) shows: Abbaye and Rava are famous for disagreeing with each other,
but both seem to concur that Torah study without work is not sustainable—the
former states that many have followed the advice of R. Ishma’el, and it has
worked well for them, whereas others have followed R. Shimon b. Yochai and

186 mQid 4,14: A person should always teach his son a profession [lit., a craft] that is clean and
easy, and should pray to Whom [all] wealth and property belongs, for there is no profession
without poverty and wealth in it, and poverty does not come from the profession, and wealth
does not come from the profession, rather all is according to his merit.

187  Jos 1,8: This book of Torah shall not depart from your mouth, rather you shall meditate therein
day and night.

188  bBer 35b: “You shall gather in your corn’ [Dtn 11,14], meditate in them [the words of Torah]
with the custom of a worldly occupation.

The term Derech Eretz (v7& 717) literally translates as “way of the land.” In rabbinic literature
it can mean earning a livelihood as well as ethical conduct in general.

189  Ibid.
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have not been successful.'”® And the Sugya closes with the tradition according to
which Rava requests that disciples and rabbis do not appear before him to be
taught or judged during the months of corn ripening, vintage and oil pressing, in
order to prevent them from being anxious about the food supply during the
remaining year.'”' These teachings urge a balanced approach for pragmatic rea-
sons: Torah study alone often does not work well and may lead to existential
anxiety.

However, the Sugya closes with a statement that warns of prioritizing the
value of work above that of Torah study: jnaX?2 ¥ap NN WY D NWRIT MNT
an>pnl X7 M7 ORW nmm vap '[I'DNWJ WYY 2°NONRA MMT 17°2 A2p01 1N 7 RW
172.'9% Note that this warning implies a balanced approach as well, albeit one in
which Torah study is the anchor, and economic activity is auxiliary to it. This
dialectic between work and study is also supported by Mishnayot throughout
Tractate Avot, teaching that Torah combined with a worldly occupation avoids
sin,'”® one cannot earn a livelihood without Torah and vice versa,'”* yet engaging
excessively in commerce precludes wisdom,'** and one should toil less in busi-
ness than in Torah.'”® These Mishnayot confirm the majority view of the above
Sugya in Tractate Berakhot: work is a necessary and beneficial complement to
Torah learning, but the relative valuation of the latter should be greater. There-
fore, both the demand to labor as well as that to transcend it are integral elements
of the talmudic work ethic.

The dialectic between the first two elements of the talmudic work ethic are
reflected in the following tradition: based on the verse in Exodus codifying that
the thief of an ox must pay a fivefold fine, whereas that of a sheep must pay only
a fourfold one, 7 R. Meir deduces how valuable labor is, because the ox is a
work animal but the sheep is not.'”® R. Yochanan b. Zakkai suggests a different
reason for the fine differential. According to him, this Halakhah teaches the
greatness of human dignity—because the thief had to carry the sheep on his
shoulder in a demeaning fashion, his financial punishment is less severe than

190  bBer 35b.

191 Ibid.

192  Ibid.: The first generations made their Torah [study] fixed and their work subsidiary, and both
prospered in their hands. The later generations that made their work fixed and their Torah
[study] subsidiary, neither prospered in their hands.

193 mAv2,2.

194 Ibid. 3,20.

195 Ibid. 2,6.

196 Ibid. 4,12.

197 Ex21,37.

198  bBQ 79b.
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when he steals an ox, which walks by itself. Inherent in these opinions is the
view that labor is of great importance but should not impinge upon human dignity
by precluding a balanced life.

Talmudic Work Ethic Element 3: Contributions to Societal Welfare

Considerations of societal impact inform the Talmud’s view on ideal occupations.
For example, the Gemarah explains that one possible rationale why the Mishnah
renders gamblers ineligible to act as witnesses or judges is: 2w 122 PPIOY PRY
091."”” One reason given for this exclusion is that those pursuing an occupation
that does not contribute to societal development are not trusted. Another reason
offered for the ineligibility of gamblers is that the person offering the gamble does
not expect the other to win and hence can be accused of theft.”” Thereby, those
pursuing an occupation based on deceit are also not trusted. The gambler is hence
disqualified if he has no other means of earning a livelihood than rolling dice, the
reason for which is that gambling does not, according to the Talmud, benefit society
as a whole and that it can cause harm. In a similar vein, the Talmud warns against
pursuing work that might provide temptations to engage in theft and corruption.”'
Conversely, occupations that do have a beneficial societal impact are endorsed,
as is touchingly demonstrated by the following Sugya: R. Beroka Hoza’a asks
Elijah the Prophet whether there are any people in the market in which he is
standing that are destined for the World to Come ( RXn2¥ 92 XPW °Ri2 RN
nx7),” to which the prophet replies “no.” A bit later, two people pass by them,
whereupon Elijah says that these two are destined for the World to Come.
Curious about the reason, R. Beroka asks the two what their work is, to which
they respond: 1777772 KON W12 N°RT N 02 17177 °2 11 °R °2°XY 117272 1R 172 SWIR
Xnow 7 7am n.2” According to this narrative, engaging in work that
increases peace and happiness in the world is rewarded with entry into paradise.
Yet the beginning of this same Aggadah (homiletic tradition) also communicates
the message that it is less an occupation itself but what one makes of it that
matters. Before pointing out the two jesters, Elijah shows R. Beroka another man

199 bSan 24b: For they do not deal with the settlement [or: contribute to the community] of the

world.
200 Ibid.
201 bQid 82a.

202 bTaan 22a.
203 Ibid.: We are jokers [i.e., jesters], we cheer up the sad. Also, when we see two people quarrel,
we exert ourselves to achieve peace between them.
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with a share in the World to Come—a jailer who risks his life to ensure that
imprisoned women are not raped and who uses his position to warn the Jewish
community of harsh decrees issued against it.”** Given such praise of socially
beneficial work, it is perhaps not surprising that the sages made this value a
matter of imitatio dei: a Midrash teaches that since creating the world, God has
been active in it as a Shadchan, matching people up for marriages.”” This inter-
esting perspective implies that being engaged in an occupation, particularly in
one that creates win-win situations for humanity, is a divine activity.

The Culture of the Yeshivah

Whereas individual sages actualized the talmudic work ethic analyzed in the
previous section, the culture of the Babylonian rabbinic academies (Yeshivof)
was expressed in the context of an institutionalized social organization. Especially
during the period of the Stammaim,*” organized academic institutions developed
—“permanent organizations with corporate identities that transcend the individuals
present at any given time.”*"’ In terms of applicability to corporate practice, the
culture of the Yeshivah hence has a pro and a con relative to the talmudic work
ethic. The advantage is that the Yeshivot brought together thousands of individuals
under a common purpose and in an institutionalized organization,”® similar to
the context in which corporate culture develops, whereas the talmudic work ethic
was not expressed in a collective setting. However, the Yeshivah was a place of
study and teaching, more similar to a university than a business firm.”*” There-
fore, what its culture implies for a corporation requires a higher degree of inter-

204 bTaan 22a. See the chapter on whistle-blowing (section 3.2.2.) for a discussion of whether
risking one’s life for someone else is required from a talmudic perspective.

205 GenR 68,4. Besides mentioning the matching of spouses, this Midrash also portrays God as
matching children to their parents and wealth to its owner.

206 The anonymous redactors of the Bavli, 450-650 C.E.

207  Rubenstein, Jeffrey L., The Culture of the Babylonian Talmud, Baltimore, MD/London, 2003, p. 16.

208 E.g., bKet 106a states that when the visiting rabbis departed from the school of Rav, 1,200
permanent scholars remained.

209 This qualification is increasingly losing its force as the previously separated realms of the
academy and the company are converging with universities increasingly being run like a
corporation (“publish or perish”-ethics, fierce competition for research grants, etc.), and
corporations becoming more similar to universities (knowledge workers, corporate colleges,
etc.). See Carey, James C., University or Corporation? Dangers that Lurk in the Imitations of
‘Big Business’, in: The Journal of Higher Education, Vol. 27, No. 8, November 1956, pp. 440-
444; Blass, Eddie, The Rise and Rise of the Corporate University, in: Journal of European
Industrial Training, Vol. 29, Issue 1, 2005, pp. 58-74.
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pretation than what a work ethic does, since the latter is already an economic and
business-related concept. With this in mind, the following core components of
the culture in the Babylonian Yeshivot are now analyzed in turn:

i) ambition,

ii) consideration, and

iii) elitism.*"

Yeshivah Culture Element 1: Ambition

For the members of the Yeshivot, the purpose for which they congregated was of
the utmost importance. Torah study for them was “the greatest commandment,
the most noble practice, and a universe-maintaining activity.”?'' This esteem of
Torah was of course already expressed in earlier generations of rabbinic Judaism.
For instance, the mishnaic Tractate Avot is filled with exaltations and praises of
Torah such as the following: 737 °3 ,7A%Y% 72w PN 9X--71277 770 DOWY OX
N, 212 0o%% 2w A1 AT--TN 12T 1A PR, Paw vaw o, 2 and 901 72 00
72 ¥9157 ,72.%"* But while the Mishnah describes Torah as an essential component
of life, albeit one that should be balanced with other activities,215 the Gemarah

210 This thesis derives these three components based on Rubenstein’s terrific study of Babylonian
academic culture, which he structures along seven chapters. Because Rubenstein’s chapters are
not intended to be mutually exclusive, this thesis synthesizes Rubenstein’s sources and
structure into a three-fold cultural taxonomy, intended to be both mutually exclusive and
collectively exhaustive. This synthetic approach is important for the extraction of the
Yeshivah’s cultural essence, which in turn is needed to support this culture’s application to
corporate practice. Also, Rubenstein expends much effort to support his theory of a
discontinuity between the Stammaitic and pre-Stammaitic periods, as well as between the
Babylonian and the Palestinian cultures. For the purposes of this thesis, all talmudic traditions
dealing with the culture of the rabbinic academies are of value, irrespective of the period or
location from which they emerged. For further insightful studies of the Babylonian Yeshivot,
see Gafni, Isaiah, 7m%n7nopna 2221, Jerusalem, 1975/1990, pp. 177-203, and
TN N9IPNA MTOM 222 M1, Jerusalem, 1975, pp. 79-104.

211 Rubenstein, op. cit., p. 31.

212 mAv 2,9: If you have learned much Torah, do not claim credit for yourself, because for that
sake you were created.

213  Ibid. 3,3: Two that sit together without words of Torah between them—behold, this is a
session of scorners.

214 Ibid. 5,21: Delve into her [the Torah] and delve into her, for everything is in her.

215 E.g., mAv 1,2 teaches that Torah is one of three things which sustain the world (the other two are
1may [Temple service/prayer/work] and o>1on n2nx [deeds of loving kindness]), and mAv 4,17
teaches that besides the crown of Torah, there is also the crown of priesthood, the crown of
kingship, and that of a good name, which is the greatest of all. Also, as noted in the previous section
on the talmudic work ethic, mAv 3,21 states that there can be no Torah without an occupation
(Y% 777, lit. “way of the land”) nor without material sustenance (7p, lit. “flour”), and vice versa.



66 2 Ethics Taxonomy Dimension 1: Philosophy and Spirit

occasionally develops a perspective that portrays Torah as the only pursuit that
truly matters.”'® Perhaps as the Yeshivah began to play an increasingly central
and important role in rabbinic culture, a scholastic outlook and academic pre-
occupations eclipsed the importance of all other pursuits. Yet for the sages of the
Yeshivah, simply engaging in the greatest pursuit possible was not sufficient.
Rather, they were driven by a passionate ambition to become the best within that
pursuit. This drive is expressed by a) the aspiration of academic status and b) the
fervent method of dialectical Torah study.

Regarding a) Many talmudic traditions reflect a rabbinic desire to achieve
prominent academic rank. For instance, when Rava and Abbaye consult the
dream-interpreter Bar Chedaya, he offers Abbaye (who paid him) glowing
dream-readings with promises of many children, much prosperity, and the status
of becoming the head of the Yeshivah: n251 JnR nN°17 XN2° N w7 ROW T2 291
xn9v3,2'7 and 7oy xR XpY N X990, 2'® Only after Rava also pays Bar Chedaya
does he receive interpretations promising him wealth and success, including the
prediction that Abbaye will die and that the presidency of his college will be
offered to Rava, after which his teachings will disseminate throughout the
world."

On the following folio, there are more indications that achieving high aca-
demic status was the stuff of rabbinic dreams: X271 ...72507 7% D92 MR AR
AT MPP90Y TPHY DR TPIRA CIX WK 27 MR 120w w1 1 ov.220 Here the
position of Rosh haYeshivah is portrayed as even greater than wisdom itself, the
attainment of this position becomes a fantasy with sexual qualities (albeit some-
what idiosyncratic ones), and the great sage R. Ashi even confirms this inter-
pretation and makes the dream a reality.”*' Similarly, the same Sugya suggests:

216 E.g., a tradition passed on in the name of R. Eli’ezer throughout the Bavli teaches: 1m0 7711
PIRY 2R MPPN1 R? 710 ’9oNRW (“Great is Torah, for were it not for Torah, the Heavens and
earth would not be sustained,” bPes 68b; bNed 32a). And bAZ 3a states: T2W12DXW I
D73 3793 RIAW 702 pow 2°2515? (“From whence [do we know] that even the idolator who toils
in Torah is like the High Priest?””) bMeg 16b even teaches that Torah study is superior to
saving a life, building the Temple, and honoring parents.

217 bBer 56a: Your name will rise up [i.e., be great] like that of the head of the Yeshivah, and your
people will be in awe of you.

218 Ibid.: You will become a king [head of the Yeshivah] and an Amora [an interpreter] will stand
beside you.

219  Ibid.

220 bBer 57a: He who sees a goose in a dream can expect wisdom ... And he who has intercourse
with her [the goose] will be the head of the Yeshivah. Said Rav Ashi: “I saw her and had
intercourse with her and rose to greatness.”

221 Note that R. Ashi was the first redactor of the Gemarah and that he reestablished the academy
at Sura—further expressing the values of excellence in Torah study and academic status.
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7199 9129 WRY w1 WD 72000 wRA awyl o1ona ik 01237.%22 These two interpreta-
tions are surrounded by further dreams that are meant to be good omens (e.g., for
wealth, security, piousness), further reinforcing the desirability of attaining a high
academic rank. In fact, preceding the dream-interpretations, the Sugya includes a
teaching that states: 127 > K28 DTRY 12 PR PR.22 Attaining high academic
status was therefore likely to be a matter close to rabbinic hearts and minds.

The ambition of the talmudic sages was reinforced by the hierarchical
organization of the Yeshivah. Already the title of the academic president, Resh
haMetivta (“Head of a Study Session”) or Rosh haYeshivah (“Head of the
Yeshivah ), designates a hierarchy between the sages. This institutional structure
becomes apparent in various talmudic depictions of academic life. For instance,
R. Yochanan is perplexed that Isi b. Chini refers to the Head Teacher (X770 w™1)
in Babylonia simply by his name Abba Arikha, without preceding it with the
honorific title ‘Rav’: 277 7oIMKR 779 1" R X120 7917 72 RKIIT 772 NP KIIR RAX
YT RIX MDY 297 0197 277 09N 2277 o019 277 P00 T 1PP°T 2?51 °27T 1R
TH PP RIR ORI DRI PR 37 0.2 Inherent in this rebuke are both the
depiction of a hierarchical organization in the Yeshivah, with the teacher at the
head and the most prolific students in the front rows, as well as the awe,
admiration, and respect of the lower ranks towards the higher ones.

A further story narrates how R. Yochanan sits atop seven cushions facing
seven rows of students, who are positioned according to their scholarly ability.
R. Kahana is at first placed in the first row because he is believed to be a great
sage but then is moved back row by row until he sits all the way in the back due
to his disappointing scholarly performance. However, when R. Yochanan makes
a disparaging comment about R. Kahana, the latter decides to show his true
Torah proficiency and begins to raise numerous objections. At the end of the
lesson, R. Kahana is seated in the front row again, and all seven cushions are
removed from under R. Yochanan, making him sit on the ground.”” And R.
Eleazar b. R. Shimon was perturbed to be placed in a position parallel to R.
Yehudah haNasi, exclaiming insultedly: *nn3 % wnnawn xp.2 Whereupon he
strove to show his superiority by predicting the latter’s objections and rendering

222 bBer loc. cit.: He who enters a marsh in a dream will be made the head of a Yeshivah, into the
forest—the head of a study-session.

223 bBer 55b: A man is shown in his dream only what is suggested by his heart’s thoughts.

224 bChul 137b: Abba Arikha you call him? Once I was sitting seventeen rows behind Rav, in
front of Rabbi [Yehudah haNasi], sparks of fire flew from the mouth of Rabbi to the mouth of
Rav, and from the mouth of Rav into the mouth of Rabbi, and I didn’t know what they were
saying. And you call him Abba Arikha?!

225 bBQ 117a-b.

226  bBM 84b: Do you think he is equal to me?!
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his responses useless. The culture of the Yeshivah was hence extremely hier-
archical, yet simultaneously fervently meritocratic.”>’ Within this institutional
framework, the rabbis were driven by a burning ambition to achieve greatness.
Regarding b) The importance of dialectic activity in rabbinic culture is inherent
in the structure of the Talmud itself, the dynamic of which is based on a continu-
ous give-and-take (Shagla veTarya) between a thesis (Chidush), anti-thesis
(Kashya), and synthesis (Teretz).”® This methodology is exemplified by the
comments following R. Shimon b. Yochai’s second emergence from the cave in
which he was hiding from the Romans.””’ After R. Pinchas b. Yair cries when
seeing the injuries his son-in-law’s exile had inflicted, R. Shimon b. Yochai
responds: 72 22 NRYA XY 722 1K1 K9 Xon*Rw 792 1w 7wR. 20 The ensuing
Gemarah then explains what R. Shimon b. Yochai is happy about despite his
physical afflictions; originally, when R. Shimon b. Yochai raised an objection to
his father-in-law, R. Pinchas b. Yair solved it with twelve solutions. But after his
time of Torah study in the cave, when his father-in-law raised an objection, R.
Shimon b. Yochai solved it with 24 solutions.”' Dialectical ability, i.e., quickly
developing a prodigious quality and quantity of arguments while simultaneously
neutralizing challenges, is thereby the defining measure of Torah proficiency.
This ability accordingly also becomes the means to advance up the academic
hierarchy, e.g., R. Natan and R. Meir were readmitted to the Yeshivah after R.
Shimon b. Gamliel ejected them, because they threw written objections into the
study hall and then threw in solutions to those same objections to which the Nasi
himself could not respond.** The sages valued dialectical argumentation to such

227  Although lineage, not just merit, also played a role in determining academic rank, as is studied
in the section on elitism.

228 The overarching thesis of this book, i.e., that perhaps the most significant contribution a
talmudic perspective on management ethics can make to the business ethics discourse is its
acknowledgment of and engagement with dialectical complexity, is hence not based
(primarily) on the heterogeneity of the Talmud, but rather on the particular thinking of its
sages. For studies on talmudic dialectics and argument, see Luzzatto, Moshe Chaim, 477
mnan, The Ways of Reason. The Classic Guide to Talmud Study, Jerusalem, 1989/1997 and
Dolgopolski, Sergey, What is Talmud? The Art of Disagreement, New York, NY, 2009;
Neusner, Jacob, Ethnic Trait or Religious Value: Why We Jews Enjoy a Good Argument, in:
Judaism, Vol. 46, No. 181, New York, NY, 1997, pp. 25-32; Kraemer, D.C., The Mind of the
Talmud: An Intellectual History of the Bavli, Oxford, 1990; Hahn, Aaron, °37 *12% 190, The
Rabbinical Dialectics: A History of the Dialecticians and Dialectics of the Mishnah and
Talmud, Charleston, SC, 1879/2010.

229 A narrative presented in the previous chapter (section 2.1.2.).

230 bShab 33b: Happy are you that you see me like this, for if you had not seen me like this, you
would not have found me like this.

231 Ibid.

232 bHor 13b.
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an extent that, as Ronen Reichman points out, “the idea of discursivity becomes
a necessary precondition in order to achieve a ‘correct’ judicial decision.”** The
fact that numerous traditions teach that dialectics could restore the Torah were it
to be forgotten underlines this importance of discursivity.?**

According to Jeffrey Rubenstein, one result of this emphasis on argumen-
tation is found in the Yeshivah, where “[a] highly competitive, even combative
ethos prevails... The sages attempt to excel in dialectic argumentation. Debate is
simultaneously the means to greater status and even rank.”*> Analytical skill and
intellectual acumen thereby become prized qualities. This is expressed by the
academy’s high regard for Pilpul, a term derived from 9995 (pepper) to describe
“sharp” analysis. For instance, the Gemarah reports that when R. Chisda and R.
Sheshet once met, the former’s lips trembled at the latter’s knowledge of mish-
naic traditions, whereas R. Sheshet’s entire body shook from the acumen in
Pilpul of R. Chisda: X70m 277 799%0n o3 792 vnm nww 27.7° Both the
competitive nature of rabbinic culture and the importance it attributes to intel-
lectual sharpness become apparent in this narrative, where sages tremble with
fear of being exposed by the other’s knowledge, but especially by dialectical
skill.”” In order to develop this skill, rabbis preferred to learn in groups or pairs,
where they could hone their sharpness through heated debate. This is implied by
R. Chama b. Chanina’s interpretation of Prov 27,17*® which he applies to
scholarly debate: 71 17771 051 27020 "1 AKX 17°20 DR TR TAK 77 2112 00 72 MR
a9ma mr nx. 2’ Through its emphasis on communal yet hierarchical study, the
Yeshivah fostered a culture in which competitiveness prevailed alongside in-

233 Reichman supports this point with mSan 11,4, which teaches the paradoxical Halakhah that in
the case of a defendant accused of a capital crime, a Sanhedrin in which all judges argue for a
guilty verdict must acquit the defendant. Thereby, “one can find truth only by discursively-
controversially debating the case.” Reichman, Ronen, Aspects of Judicial and Legislative
Decision-Making Within the Talmudic Legal Discourse, in: Bouston, Ra’anan S. et al. (eds.),
Envisioning Judaism, Vol. 1, Part II, Tiibingen, 2013, cited from manuscript of paper held at
international conference on Legal Theory and Halakhah, Hamburg, November 1st 2010, p. 10.

234 See, for instance, bKet 103b, bBM 85b.

235 Rubenstein, op. cit., p. 2.

236 bEr 67a: Rav Sheshet’s entire body trembled from the Pilpul of Rav Chisda.

237 This combative communication style of the Babylonian Yeshivot may have survived in a
completely different context on the streets of New York City, where Jewish conversational
style is known for its aggressiveness and contentiousness. See: Tannen, Deborah, New York
Jewish Conversational Style, in: International Journal of the Sociology of Language, Issue 30,
1981, pp. 133-150.

238 vl T LUPRY T 21722 2102 ¢ Iron sharpens iron; and a man sharpens the countenance of
his colleague.

239 bTaan 7a: This tells you that just as with iron, one piece of iron sharpens the other, also two
scholars sharpen each other in Halakhah.
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tellectual sharpening and hence mutually beneficial collaboration. Alongside the
drive for academic status, dialectical prowess became a hallmark of rabbinic
ambition.

Yeshivah Culture Element 2: Consideration

Ambition led to a combative environment between the sages, as well as to ten-
sions with their families. The Talmud therefore instituted two central mechanisms
to address the resulting dilemmas: consideration for the well-being of a) family
and b) colleagues.

Regarding a) The ambition of the talmudic sages to achieve greatness in
Torah scholarship within the institutional structure of the Yeshivah necessarily
led to tensions in their familial life. The sages faced a fundamental dilemma
because becoming a Torah master and climbing the academic ranks required in-
cessant study and passionate dedication, yet the Torah itself declared
marriage,”*’ marital sex,?*' procreation,”** and teaching one’s children®* to be
Mitzvoth (“commandments”), hence precluding celibacy as a solution to the
rabbinic dilemma between dedication to Torah and that to family. As a result, the
“sages therefore faced a fundamental systemic tension, in that competing com-
mandments pulled them in opposite directions. For many, it was undoubtedly
difficult to find the right balance.”*** A sage could not fulfill the Torah’s
commandments without his wife, yet she could also impede his academic career.

The necessity of having to deal with this dilemma is expressed through a
series of codified norms about sages leaving their homes for a certain period in
order to focus on Torah study. The Mishnah teaches: 7710 77207 PRY” 2°7R7N0
AR NAw D997 oY DWW Mena Xow.>* Inherent in this law is both that scholars
may leave home against the will of their family to pursue Torah studies, but also

240 Dtn24,1;24.5.

241 Ex21,10.

242 Gen 1,28.

243  Dtn 11,19.

244  Rubenstein, loc. cit., p. 102.The fact that women were excluded from academic life made the
tension all the greater, because their husbands were forced to separate from female contact
when going to study. The tension was further increased by the polygamy of talmudic times.
Also, scholars in Babylonia probably spent more time away from their families than their
Palestinian counterparts, making the fulfillment of marital obligations a particularly great
challenge for the members of the Babylonian Yeshivot.

245 mKet 5,5: Students may leave for Torah study without permission [from their wives for a
period of] 30 days. Laborers, one week.
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that they may only do so for a limited amount of time, albeit one that is over four
times longer than that permitted to laborers. The Mishnah then continues to teach
the amount of time a husband is obligated to be with his wife in order to fulfill
the Torah’s conjugal duties—between every day (for men without an occupation)
to once in six months (for sailors).

Taking up these norms, the subsequent Gemarah elaborates: 73 723 mw"2
'p27.%* But the qualification is quickly added that, according to Rav, spending
one month at the academy and one month at home, whereas R. Yochanan holds
that one month at the academy for each two months at home is appropriate.
Regarding the time required to fulfill the Torah’s conjugal duties, R. Ada b.
Ahavah then says in the name of Rav that the mishnaic norms are a minority
view of R. Eli’ezer, whereas the majority of sages holds: '3 'a n"n? PR¥y o°1n72n7
mena xow 0w, > Rava immediately follows this statement, warning that there
were sages who relied on the words of Rav Ada b. Ahavah to their peril: >7a:
ywona x12w.2** To support this point, two stories are then told which portray
the damaging effects of sages neglecting their conjugal duties. R. Rachumei
would normally come home on the eve of Yom Kippur, but on one occasion he
was so engrossed in his studies that he did not return as usual. His wife was
expecting him, thinking: *nx ®nwi & xnwa.**” When he did not arrive, she
became distressed and a tear (n°nR) fell from her eye, whereupon the roof (n°rmsx)
on which R. Rachumei was sitting collapsed and his soul departed. Similarly,
Yehudah b. R. Chiya would come home every Shabbat eve, but once his studies
captivated him to such an extent that he did not. His father-in-law R. Yannai then
overturned his bed, believing: X7 1y 101 R? 2»p 77 noxw. 20 Thereupon,
Yehudah passed away. Embedded within these two cautionary tales, the norm is
taught in the name of Shmuel that the conjugal duty of Torah scholars ( 2w 1w
D'man 7abn) is to be fulfilled every Shabbat night.”' The Talmud thus warns
against the view that a Torah scholar needn’t attend to his wife, but simulta-
neously allows him to pursue his studies away from home even against her will,
for a certain amount of time. Despite these attempts to strike a balance, if the dis-
tribution of their time and effort is any indication, it appears that the sages of the

246 bKet 61b: With permission [from their wife], [sages may stay away from home to study as
much as] they desire.

247 1Ibid. 62b: Students who leave for Torah study [may do so] for two or three years without
permission.

248 Ibid.: And lost their souls [i.e., lives].

249  Ibid.: Now he is coming, now he is coming.

250 Ibid.: Were Yehudah alive, he would not neglect his conjugal duties.

251 Ibid.
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Yeshivot in practice directed more of their passion towards their studies than their
spouses.”>> Nonetheless, the ideal propounded by the Talmud is devotion to
Torah study while promoting, or at least not jeopardizing, familial well-being.

Regarding b) The Talmud encourages a competitive culture: “competition
(lit. “jealousy™) among scribes expands wisdom” (7751 71270 ©*910 NXIP). > This
competitive drive results in open displays of aggression and hostility. When R.
Yochanan responds to a proposed solution in a scholarly debate with such
forcefulness that he silences Resh Lagqish, the former exclaims: >m231% nrnxyp
x17.2* And when Karna taught that market overseers may regulate both
measures and prices, although Shmuel told him to instruct that only the former
may be regulated, the latter curses him: 7°1°¥2 X179 72 P19°n RIp Tow m. > Ina
similar vein, the Talmud cites a Midrash interpreting Dtn 20,19%°° to mean that:
D791 NAWN DR XY OXY D130 KD MR 9IRN an X 1A A'n ox.2’ Under the
constant threat of being attacked by academic colleagues, Torah scholarship
resembled a martial art, which perhaps explains the prohibition of bringing
weapons into the study houses: w2727 122 17 *922 10121 PR.2® This combative
culture was a hallmark of the Babylonian Yeshivor,”’ and it led, in fitting
dialectical fashion, to a strong concern with mutual consideration.

252 E.g., bKet 62b features reports of Torah scholars spending up to twelve consecutive years
studying away from home, resulting in the suffering of their wives and the alienation from
their children. And in what might be a talmudic vision of the ideal spouse, R. Akiva’s wife
urges him to spend 12 years, and then another 12 years away from home to study, for which he
is blessed upon his return with her complete dedication and half her father’s money, as well as
24,000 students (Ibid. 62b-63a). That the dedication to Torah relative to family life was a
social expectation is exemplified by the stories which relate that Rabbi Yehudah haNasi’s son
was ashamed that he wanted to study “only” six years before his marriage rather than 12 and
actually preferred to marry before beginning his studies. The devotion to Torah is also
expressed through erotic imagery—e.g., R. Shmuel b. Nachmani compares Torah study to
blissful sexual intercourse (bEr 54b).

253 bBB2la.

254  bMe’i 7b: I cut the legs off this child.

Cf. bBQ 81b, where R. Chiya says to a sage observing a legal stringency, “Had you not been
R. Yehudah b. Kenosa, I would have cut off your joints with an iron saw.”

255 bBB 89a: What is your name? Karna? Let a horn (Karna) grow out of your eye.

256 a0 K2 9nR) 78N umn 3. (“For you may eat of them [the trees of a besieged city], but you
shall not cut them down.”)

257 bTaan 7a: If a Torah scholar is worthy, you can eat [i.e., learn] from him and you should not
cut [him] down; but if he is not, you should destroy him and cut him down.

258 bSan 82a.

259  This becomes especially apparent through the difference between Babylonian and Palestinian
rabbinic culture, as described by bSan 24a, which observes that Palestinian scholars are
pleasant and gracious to each other in halakhic discourse, whereas scholars in Babylonia are bitter
to and inflict damage upon each other. Probably as a consequence of these cultural differences,
the Bavli contains a much stronger emphasis on the theme of mutual consideration.
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As Rubenstein points out, the Stammaim “were well aware of the detrimental
effect of this climate [of hostility and verbal violence] and the wounds suffered
by offended parties. They tried to improve the academic ethos by stressing the
importance of cordial relations, creating exemplary models of earlier sages who
behaved modestly, and promising rewards to scholars who maintained a humble
attitude while engaging in debate.””* An example of the development of role-
models to counter the culture of hostility is a tradition that teaches what a 27 n2a
(“Heavenly Voice™) called out: 71"25 73%m 17 2»n oabR 127 1281 ox.°! The
Yerushalmi relates this teaching without inquiring into its reason, but the
Bavli explains it as follows: XX T R?1 @"2 57271 17°927 P2 177 PO PIw 2100
111272 w3 137 v Tenw. 2 Graciousness and humility even towards the fiercest
rivals are thereby promulgated as praiseworthy. Simultaneously, these character
traits are promoted as a means towards earning God’s favor and academic suprem-
acy. In a similar vein, and perhaps as a result of his own above noted suffering
under the Yeshivah’s combative ethos, Resh Laqish suggests that God listens to
two scholars who are pleasant to each other in legal debate (79772 ar> 71 P 2
and hears two scholars who listen to each other in legal debate ( 1% 77 @*2Wwpnn
79972.)% The teaching preceding these appeals further encourages mutual
consideration, connecting it to hierarchical ascent: 717 a7 17727 D730 7NN 1w
Dro mhxR 7"apn moYAa, and T TR K9R T X9, 26 Conversely, scholars were
warned of failing to show honor to their colleagues as in the story of R. Akiva’s
12,000 students who are said to have all died at once because they failed to treat
each other honorably.”” As with the dilemma between excellence in Torah
scholarship and familial well-being, the sages strove to balance the competing
demands of competitive intellectual sharpness and the virtues of modesty,
humility, and compassion.

One means towards addressing this tension is the talmudic concept of
027 NRIX (Ona’at Devarim, ‘“verbal injury”), which warns against causing

260 Rubenstein, op. cit., p. 66.

261 bEr 13b: These and these are the words of the living God, and the Halakhah is according to the
House of Hillel.

262 yBer 1,2 3b [Venice and Krotoshin Editions].

[Piotrkow Edition: yBer 1,4 9a.]

263 bEr loc. cit.: Because they [the House of Hillel] were gracious and modest, and they taught
their own words as well as those of the House of Shammai. And not just that, but they would
precede their own words with those of the House of Shammai.

264 bShab 63.

265  Ibid.

266 Ibid.: Two Torah scholars that sharpen each other in legal [debate], the Holy One blessed be
He will make them successful ... And not just that, but He will make them rise to greatness.

267 bYev 62b.
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shame, especially in public.”® Several traditions point to the gravity of this
concept: verbal wronging is more severe than monetary wronging; shaming a
person in public is like spilling his blood; possibly committing adultery or burning
in a fiery furnace are to be preferred to publicly embarrassing someone; and those
who cause someone shame in public have no share in the World to Come.** In
the context of the Yeshivah specifically, many traditions warn rabbis not to shame
each other.””° These dramatic teachings can be interpreted as an effort to counter
the injurious effects of the combative Yeshivah culture by promoting mutual
consideration.””! Both a concern for familial and collegial well-being balance
and temper fervent rabbinic ambition.

Yeshivah Culture Element 3: Elitism

As discussed above, the rabbis of the Babylonian Yeshivot perceived Torah study
as life’s single most important activity. Consequentially, they perceived them-
selves as the world’s elite, and even that of the next world. For instance, on an
occasion when the Heavenly Academy and God disagreed about a matter of
purity, Rabbah b. Nachmani came in to rule on the matter, stating: 2°¥312 71 "X

268 Seealso p. 118.

269 bBM 58b-59a, cf. mAv 3,15.

270 For instance, when R. Kahana offers objections which R. Yochanan cannot answer in the
narrative presented above, the latter mistakenly thinks the former is laughing at him.
Consequently, R. Yochanan feels embarrassed and R. Kahana therefore dies as a punishment,
only to be revived when R. Yochanan realizes that what he saw was in fact not a laugh but R.
Kahana’s split lip. (bBQ 117a.) Likewise, R. Achilai is harmed when he raises objections that
might potentially shame Rava during his lectures (bPes 110a).

271 Two narratives express the sages’ dilemma between rigorous dialectics and mutual
consideration especially well. In the famous incident of the Oven of Akhnai (°R10y Sw 2mn,
bBM 59a-b), the rabbis argue with R. Eli’ezer regarding the purity of a particular oven,
rejecting his opinion so harshly that they “coiled round his words like a snake wrapping itself
around its prey.” The sages even reject miraculous interventions that confirm R. Eli’ezer’s
view, and insist that the Halakhah follows their majority opinion. They then excommunicate
him and burn the items he declared to be pure. This humiliation and degradation causes R.
Eli’ezer to weep, and his suffering then brings divine retribution upon the sages and the world.
As the Sugya concludes, Rabban Gamliel the Nasi is struck dead due to the verbal wronging
and the subsequent suffering of R. Eli’ezer. The second story relates how Rabban Gamliel
invites seven sages to intercalate the year, whereupon eight appear. When Rabban Gamliel
says that he who came without an invitation should leave, Shmuel the Little says that he came
without permission because he has to learn the practical law, whereupon Gamliel allows him
to stay. A subsequent Stammaitic addendum states that Shmuel had in fact been invited, but he
acted in this manner to avoid shaming one of his colleagues (bSan 11a). These two stories
thereby relate both the ferocious ambition with which Torah study is to be pursued while
stressing consideration for the honor and feelings of fellow scholars.
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mbaxa 7 k.22 The Yeshivah is thereby portrayed as having a matching
institution in heaven (Xna1°nn), God is perceived as a heavenly Torah scholar, and
an earthly Torah scholar is described as so wise that he can instruct God.

In a similar display of rabbinic elitism, God cannot overrule the majority
opinion of the sages in the famous narrative about the Oven of Akhnai referred to
in the previous section. When a “Heavenly Voice” (7 n2) asks them: 7%¥x 037 in
M a9baw 8"?77 R. Yehoshua arises and cites the biblical verse: omwa X2
x°1.27* The sages thereby present themselves as outsmarting God Himself, or at
least as being able to overpower God’s omnipotence based on powers they
believe He has bestowed upon them. The Talmud makes this remarkable impli-
cation explicit, by teaching that when R. Natan asked Elijah the Prophet what
God was doing when He had been overruled, Elijah responded: *1m%1 9nK1 71 Xp
212 "11m%1 °12.2”° Tt might be hard to find a group with a more elitist self-image than
one that both believes in God and in its own ability to guide or even defeat Him.

This same self-image is expressed in a striking narrative describing that when
Moses went up to God, he found Him embellishing letters with crowns, as they are
found in Torah scrolls. When Moses asks: 77 %v 2397 % v"w21?”"® God responds
that the crowns are needed for R. Akiva, who will use them to derive many laws.
Moses requests to see this man, whereupon he finds himself at the back of the
eight rows in R. Akiva’s class: M2 wwn o™k 17 v7v 7571 891,277 Shortly there-
after, a student inquires what the source of a teaching is, to which R. Akiva re-
sponds: *1on mwnb 19971.%7* Moses was comforted, but upon returning to God asks:
2"V AN 1M ANKY 12 07X T2 w0 0w Sw man?” God silences Moses, saying that
this is how He has decided matters. This remarkable story narrates how God in
effect serves the sages, by preparing the written Torah for the purpose of their oral
exposition, and how Moses, the great prophet and teacher of the written Law, sits
in the row of the study house for the least capable students and cannot compre-
hend what is being taught. The story even intimates that R. Akiva may be superior
to Moses and that both were ordained directly by God. It might not come as a

272 bBM 86a: I am unique [i.e., pre-eminent] in the laws of leprosy and tents.
273  bBM 59b: What do you have against R. Eli’ezer, given that the Halakhah is according to him?
274  1Ibid., Dtn 30,12: She [the Torah] is not in the Heavens.
As the Sugya continues to explain, this statement is invoked to mean that since the Torah has
already been given at Mt. Sinai, no attention is paid to Heavenly Voices, because the Torah
itself states that a majority rule is to be followed (Ex 23,2).
275 Ibid.: He laughed [joyously] and said, “My sons have defeated Me, my sons have defeated Me.”
276  bMen 29b: Master of the Universe, who is holding back Your hand?
277 1Ibid.: And he didn’t know [i.e., understand] what they were saying, [whereupon] he lost his strength.
278 Ibid.: It’s a law of Moses from Sinai.
279 Ibid.: Master of the Universe, You have a man like this and You give the Torah through me?
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surprise that a (sub)culture which perceives itself as being the greatest in the
most divine activity would be particularly welcoming towards those of noble
lineage entering their ranks*** and would look down upon those on the outside of
their in-group.”®' Such selection and identification mechanisms further fostered a
Yeshivah culture of elitism.

In conclusion, all of the proposed cultural elements of the Yeshivot are re-
flected by a famous passage in which Rabban Gamliel is deposed as the head of
the academy.”® The narrative begins with R. Joshua responding to a student that
the evening prayer (n°27y n?sn) is optional (mwn). The student then asks the
same question to Rabban Gamliel in the Yeshivah who responds that the prayer is
obligatory (72117). When the student asks why R. Joshua teaches the opposite,
Rabban Gamliel tells him to wait until the shield-bearers (100 *5ya)>* join
them in the house of study. He then asks if anyone disputes the obligatory nature
of the evening prayer, whereupon the Gemarah reports that R. Joshua replies
“no.” When R. Gamliel confronts him with the contrary opinion reported by the
student, R. Joshua asks how he can deny that he had said it, implying that he
would prefer to, whereupon R. Gamliel remains sitting while he continues ex-
pounding the law, leaving R. Joshua standing. This reflects the hierarchical
nature of the Yeshivah, because the reported discourse is clearly not between two
scholars on eye-level. However, the considerate and non-hierarchical cultural
elements then come to the fore, as all the people present (avn 95) demand that R.
Gamliel stop insulting R. Joshua and subsequently depose him as Nasi.”** The

280 Lineage (011°) was of great importance for the Babylonian sages, as evinced by the large share
of Kohanim (“Jewish priests”) and those of other “noble” descent in the learned elite of
Babylonia (Rubenstein, pp. 87ff.). Also, the position of Nasi became a dynasty in the hands of
Hillel’s descendants, briefly interrupted by R. Ela’zar b. Azariah, who was also chosen partly
due to his lineage as a descendant of Ezra (bBer 27b).

281 Paradoxically in light of their later elitism, the Pharisees began as a protest movement of the
common people (during the Second Temple period) against the priestly and royal oligarchy.
(Rivkin, Ellis, A Hidden Revolution: The Pharisees’ Search for the Kingdom Within, New
York, NY, 1978). But as the rabbis came to power, the etymological meaning of their name,
“set apart” (2179), increasingly developed into an elitist self-understanding relative to all
outside their circle. This becomes evident through rabbinic contempt directed at the so-called
vaxn oy (lit. “people of the land”), a derisive label for Jews considered by the rabbis to be
uneducated or slacking in ritual observance (bBer 47b), towards whom separation and even
mistreatment was encouraged (see, for instance, bPes 49a-b, bShab 63a, bBB 8a). However, as
noted above, the Gemarah relates as a favorite saying of the rabbis of Yavne an egalitarian
tradition portraying the rabbis and the people of the land as equal. (bBer 17a.)

282  bBer 27b.

283 A term for the great scholars, reflecting the martial elements in the culture of the Yeshivah.

284  The fact that R. Gamliel listens to the will of “the people,” both by stopping his insults and by
allowing himself to be deposed, reflect a democratic cultural stream alongside the hierarchical one.
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search for a successor reflects the elitist component of the Yeshivah culture, for
R. Akiva is rejected because he lacks ancestral merit (max mar 7% n"97),%* and
R. Ela’zar b. Azaryah is proposed because of his wisdom, wealth, and noble lin-
eage as a descendant of Ezra (X719 »wy X3 2wy X171 050 X177). Finally, the
consideration and ambition expected of the Yeshivah’s members become apparent
when R. El’azar b. Azaryah first consults his family, asking his wife whether he
should accept the position offered to him, yet then chooses to disregard her
warnings that he might also be deposed with the proverb: X1 XY WK wnnws
220 9P XPIT X022, 2 She then questions how he could hold such a position
without even having any white hair, being only eighteen years old, whereupon a
miracle occurs, and he is glorified with eighteen rows of white on his beard.
Whether this supernatural intervention occurred out of consideration for his
wife’s concerns or as an omen that his hierarchical ascent was divinely ordained,
it is clear that R. Ela’zar b. Azaryah was driven by the strong ambition to drink
from the precious cup that he had been offered.

2.2.3. Implications for the Management of Corporate Culture

The preceding discussion provides us with two sets of inputs: a talmudic work
ethic and the culture of the Babylonian Torah academies (Yeshivof). Unsurpris-
ingly, the two have a common fabric. Both encourage diligence, balance, and con-
tributions to general welfare, albeit in different manners. The sources analyzed to
develop the talmudic work ethic praise productivity and condemn idleness: they
urge a balance between work and other spiritual endeavors,?®’ particularly Torah
study; and they encourage pursuing occupations and working in such a manner
that the general welfare is promoted, while discouraging means of earning a
livelihood that do not contribute to societal development. Similarly, the academic
culture of the Babylonian Yeshivot demands ambitious hard work by requiring its
members to balance their ascent up the academic hierarchy with the promotion of
familial and collegial flourishing and by benefiting society through training and
developing rabbis who fulfill the important roles of communal leaders, judges,
scholars, teachers, and moral role-models.

285 The Gemarah reports that the people were afraid of R. Gamliel cursing a successor without
ancestral merit.

286 bBer 28a: A man should use a precious cup [of honor] for one day even if it will break the day
thereafter.

287 Because both the written and oral Torah declare productivity a commandment, work itself also
becomes a spiritual pursuit rather than a merely expedient profane activity.
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Applying the Tzad haShave (“common element’) between the talmudic work
ethic and the Yeshivah culture might be more fruitful to inform the ethics of an
executive charged with crafting, shaping, and reinforcing the culture of his corpor-
ation than applying each on their own—for the work ethic of talmudic sages lacks
an institutional frame, and the Yeshivah culture did not develop in a for-profit in-
stitution. Individually, both elements therefore require more abstraction in order
to be soundly applied to business organizations than combined, where they might
provide a feasible and sustainable basis to inform and inspire an organizational
culture that bases itself on the following three elements: productivity, balance,
and societal development. This implies fostering a corporate culture that motivates
and enables its members to a) value their work,”*® b) meet their responsibilities
outside the workplace,™® and c) contribute to social goals.””® These elements
combined can provide a powerful and highly relevant foundation upon which to
base the unifying, identifying, and aligning functions of a corporate culture.

Yet as useful as the commonalities between the talmudic work ethic and the
Yeshivah culture may be for our purposes, their specificities can provide insights
as well. The belief that one’s occupation is the most noble and important activity,
the competitive ambition to achieve hierarchical ascent, the complete dedication
and drive for excellence, the martial attitude, and the elitist self-perception dis-
played by the sages of the Babylonian Yeshivot might make them less sympathe-
tic to some. But imbuing organizational members with these drives and beliefs
can contribute to productivity, motivation, recruiting, retention, and hence per-
formance. In fact, corporations such as the financial services firm Goldman
Sachs already seem to institutionalize cultural elements similar to those of the
Yeshivah: its Chairman and CEO Lloyd Blankfein stated in an interview that his

288 One central institutional means to achieve this is a so-called “vitality curve,” by which
organizational members are graded according to their performance, thereby providing
incentives for productivity. Better yet, and more difficult to implement, is the fostering of
intrinsic motivation, for example, by developing an organizational culture people want to be a
member of and contribute to.

289  Especially towards themselves and their families, for instance by encouraging sabbatical and
parenting leaves. More flexible work schedules, such as those permitting additional paid time
off for a pay cut, can also enable organizational members to balance their work with other
interests. McKinsey has recently introduced such a flexible program with its “Personal Time”
model.

290 This might occur through the business itself (e.g., a pharmaceutical company contributing to
health, or a music company which, like the talmudic jesters destined for heaven, brings joy to
the world.) Or it may occur through ancillary activities that enable organizational members to
contribute to society, such as corporate volunteering programs in soup kitchens and schools.
The idea of combining business and social goals has been formalized by Michael Porter with
the concept of “shared value” (Porter, Michael E./Kramer, Mark R., Creating Shared Value, in:
Harvard Business Review, Cambridge, MA, Jan.-Feb. 2011).
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company is “doing God’s work,”®"' its bankers are driven to professional

excellence and to sacrifices of personal and family life with 80-100 hour work
weeks, its 360°-feedback mechanisms increase the pressure to do what it takes to
outperform colleagues and get promoted, its competitive environment puts a
premium on an aggressive pursuit of the best solutions and intellectual sharpness,
its client projects demand the mutual consideration essential for successful
teamwork, and its organizational members are encouraged to view themselves as
capitalism’s elite.””> Given the success of Goldman Sachs, studying the Yeshivah
culture might help other corporations as well. However, in light of the popular
backlash against both institutions,*” the specific principles of the talmudic work
ethic might be necessary to make the Yeshivah culture more sustainable in a
corporate context.””* This implies specifically being dedicated to one’s work, but
simultaneously striving to make it as “clean and easy” as possible, i.e., not
allowing work to colonize one’s entire life. Also, the perceived importance of
one’s own occupation must be strengthened and balanced with a concrete and
observable contribution to societal development.

Based on the preceding discussion, the most promising approach to inform
corporate culture might be to foster both the particular elements of the talmudic
work ethic as well as those of the Yeshivah culture and then to ensure that the
culture remains balanced between their respective components. Illustration 7
shows how this can be pictured: the diligence, balance, and societal development
of the talmudic work ethic and the ambition, consideration, and elitism of the
Yeshivah are the cultural poles between which a dialectical Spannungsfeld is
struck—diligence must be blended with consideration, elitism should be tempered
by balance, and ambition ought to be matched with societal development.*”

291 Interview with John Arlidge of The Sunday Times, London, November 8th, 2009.

292 Elements such as the 430,700 USD average pay (Goldman Sachs 2010 annual report), the
frequent media coverage referring to Goldman Sachs as the elite or elitist, the bank’s alumni
network reaching the highest levels of the international private and public sector, and its
recruiting policy which aims at hiring only the best and brightest from Ivy League or
corresponding international institutions all contribute to an elitist culture.

293  As evinced by the alienation of the majority of Jews from rabbinic Judaism and the emergence
of counter-movements to the Yeshivah such as Chassidism, and the wide-spread critique and
contempt for Goldman Sachs, ranging from sources as divergent as its own staff
(http://www.nytimes.com/2012/03/14/opinion/why-i-am-leaving-goldman-
sachs.html?pagewanted=all), the German government, and Rolling Stone Magazine. The bank
recently instituted a Business Standards Committee to review its ethics.

294  Practically, this means first instituting the common thread between the talmudic work ethic
and the Yeshivah culture, then developing the Yeshivah-specific elements, which are in turn
balanced by the unique components of the work ethic.

295  See illustration 7 in appendix.
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The Paradox of the Distinctive yet Indivisible Culture

Executives and employees face a dilemma when developing, shaping, and rein-
forcing their corporate culture. On the one hand, a distinct and distinctive culture
fosters a strong sense of shared identification between organizational members
and thereby contributes to teamwork and dedication. Yet when its culture becomes
too distinct, a corporation risks alienation from its stakeholders and society. The
underlying tension of this cultural dilemma is addressed in the Jewish tradition.

The Hebrew word for culture, maan (7arbut), appears only in one biblical
verse: DXUI DV ,MI27R--02038 Non ,onnp 13m.2° Moses castigates the Israelite
tribes of Reuben and Gad, who put their tribal economic interests before the
collective ones of the nation by requesting to settle in territories on the east side
of the Jordan River as opposed to ones in the Promised Land in order to contain
their large holdings of cattle. The negative connotation of the word n127n is
continued in its relation to n 270, the biblical term for forbidden interest pay-
ments.”” Inherent in both words is a critique of an emerging breed, in the one
case of a separate sub-culture, in the other of money. Thereby, just as financial
inbreeding is biblically condemned, a culture is discouraged from disconnecting
itself from wider society. At the same time, of course, the biblical and talmudic
traditions value the development of a particularistic Israelite/Jewish culture and
its separation from surrounding influences, alongside their universalistic world-
view affirming the unity and equality of all mankind. Reflecting the former ten-
dency, Mar Shmuel’s father forbids Jews from entering into business partner-
ships with heathens because doing so might cause the latter to swear by their
idols when taking an oath regarding business disputes.””® These teachings reflect
the fundamental dilemma of corporate culture: integration vs. separation. Striking a
balance between these two poles implies instituting a distinctive and distinct
culture that is simultaneously indivisible from broader societal concerns and
interests.

296 Num 32,14: And behold, here you stand, under your forefathers—a breed, sinful men.

297  See for example Lev 25,36.

298 bSan 63b. The rabbinic concern that business relationships can lead to assimilation with “non-
Jewish” cultures might also be reflected in the fact that the Tractate dealing most with idolatry
(Avodah Zarah) is in the same order Neziqin as the three Bavas.
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Regulation and Compliance

3.1 Issue 3: Fraud and Corruption

3.1.1. Deceitful and Abusive Gain’s Potential to Pain

For managers, few ethical issues can be both as lucrative and damaging as fraud
and corruption. By deceiving their stakeholders about product quality, accounting
statements, insurance claims, etc., managers can dramatically improve a corpor-
ation’s performance, at least in the shorter term. And they can abuse their official
position by accepting bribes for personal gain, while by paying them they might
also generate business that would otherwise have gone to a competitor who is willing
to grease palms. Yet a dilemma results from the fact that by engaging in fraud
and corruption, managers risk jail time and hefty fines as well as severe negative
consequences for their corporation, the defrauded, and the market as a whole.*”’
The essential element of fraud is potentially disadvantageous misrepresen-
tation,**” while corruption is constituted by giving or receiving benefits intended
to influence decision-making.*”" Numerous high-profile corporate scandals ex-
emplify the boom-and-bust dialectic resulting from fraud and corruption’s funda-
mental dilemma between illegal gain and forsaken income. At the telecommuni-

299 Besides being the focus of criminal laws such as the Foreign Corrupt Practices Act, fraud and
corruption are combated by NGOs such as Transparency International. Legislative and public
pressure thereby increases the risks both to managers and corporations of engaging in fraudu-
lent and corrupt business practices, which damage the market as a whole through a decrease in
investment and increased transaction costs caused, for instance, by regulatory pressures and a
climate of decreased trust. For studies on the nature and costs of corporate fraud and cor-
ruption, see Rezaee, Zabihollah, Causes, Consequences, and Deterence of Financial Statement
Fraud, in: Critical Perspectives on Accounting, Vol. 16, Issue 3, April 2005, pp. 277-298;
Comer, Michael J., Corporate Fraud, Burlington, VT, 1998/2004; Luo, Yadong, An
Organizational Perspective of Corruption, in: Management and Organization Review, Vol. 1,
Issue 1, March 2005, pp. 119-154; Argandofa, Antonio, Corruption: The Corporate Per-
spective, in: Business Ethics: A European Review, Vol. 10, Issue 2, April 2001, pp. 163-175.

300 Snyman, C. R., Criminal Law, London, 2002, p. 520.

301 Ibid., p. 376.

N. L. Kaplan, Management Ethics and Talmudic Dialectics,
DOI 10.1007/978-3-658-05255-3 3, © Springer Fachmedien Wiesbaden 2014
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cations giant WorldCom a declining stock price and pressure from banks led
CEO Bernie Ebbers and several of his subordinates to overstate the company’s
financial performance by at least 9bn USD.*” While this accounting fraud de-
creased financial pressure for a few years, it brought the entire company to its
knees when it filed for bankruptcy protection in 2002 and put those responsible
for fraud behind bars for up to a quarter of a century. And Siemens, Europe’s
largest engineering firm, institutionalized an elaborate mechanism through which
it paid about 805m USD in bribes to foreign officials in order to win contracts.’”
This practice might have enabled participating in markets where what in the West
would be considered bribery is a conditio sine qua non of doing business.*** But
its support of corruption came at a costly price. Besides the severe reputational
harm it suffered, the German company had to pay fines, legal expenses, and back-
taxes totaling nearly 3bn EUR and fought several of its most successful man-
agers in court, including its Chairman and former CEO Heinrich von Pierer.*”®
And the scandal that led to the shutdown of Rupert Murdoch’s tabloid News of
the World shows the dramatic consequences both of obtaining information fraudu-
lently and by means of bribes.*"

Corporate scandals such as these can lead to a significant decrease in trust
towards managers and corporations and even towards entire industries and capi-

302 Beresford, Dennis R., et al., Report of Investigation by the Special Investigative Committee of
the Board of Directors of WorldCom, Inc., 2003, p. 1.

303 The Siemens Scandal: Bavarian Baksheesh, in: The Economist, London, Dec. 18th 2008,
http://www.economist.com/node/12800474.

304 For a study of the intercultural complexities and challenges of doing business in a country that has in
many ways a different conception of what constitutes corruption, see: Steidlmeier, Paul, Gift Giving,
Bribery and Corruption: Ethical Management of Business Relationships in China, in: Journal of
Business Ethics, Vol. 20, No. 2, pp. 121-132. Corruption in developing-world countries has become
a particularly relevant topic in recent times through incidences such as the corruption inquiry of
China’s railway minister following a train crash that killed 39 people; as well as through the wide-
spread success of the anti-corruption campaign in India led by Anna Hazare. See: Moore, Malcolm,
Chinese Rail Crash Scandal: Official Steals $2.8 billion, in: The Telegraph, Aug. Ist, 2011; Wong,
Edward, China’s Railway Minister Loses Post in Corruption Inquiry, in: The New York Times,
February 12th, 2011; for a profile of Anna Hazare and his movement, see: Burke, Jason, Anna
Hazare: the Divisive Face of a New India, in: The Guardian, August 21st, 2011.

305 Siemens-Skandal: Ex-Vorstidnde sollen haften, in: Manager Magazin, Hamburg, Dec. 12th
2008, http://www.manager-magazin.de/unternehmen/karriere/0,2828,596077,00.html.

306 The tabloid committed fraud by basing its journalism on information obtained by hacking into
telephone communications of politicians, celebrities, the royal family, relatives of deceased British
soldiers and terror victims. The scandal involves bribery charges as well, with reporters from the
tabloid allegedly paying police officers and others for providing privileged and confidential
information. The tabloid may have also committed fraud by misreprepresenting these bribery
payments in its accounting statements. See: Camney, Damian, Fear and Loathing: Media Account-
ability after the Phone-Hacking Affair, in: The Phone Hacking Scandal: Journalism on Trial, 2012.
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talism as a whole.*”” Fraudulent and corrupt corporate conduct thereby tarnishes
the image of business per se, threatening its societal acceptance and hence its
license to operate. Deception and abuse in the name of profit can thus delegit-
imize the pursuit of profit itself. Against this background, the following analysis
will discuss the pressing question of what constitutes illegal deceit and bribery
from a talmudic perspective. An inquiry mostly ex negative will then also yield
insights into what the talmudic sages considered legitimate business practices.

3.1.2. Ensuring the Outside Corresponds to the Inside

The Jewish business ethics literature has studied extensively talmudic concepts
germane to fraud and corruption.’® Yet precisely due to the depth and breadth of

307 For example, 80% of respondents in a national U.S. survey stated that accounting scandals such
as the one at Enron drag down trust in corporate executives (cited in DuBrin, Andrew J.,
Essentials of Management, Florence, 2008, p. 85). A further survey shows that the Enron and the
dot-com bust as well as the following global financial crisis lead to a dramatic decrease of up to
20 percentage points in respondents who “trust business to do what is right.” The same survey
shows that in the wake of this financial crisis, the share of respondents who trust the banking
industry “to do what is right” decreased by up to 39 percentage points. (Edelman Trust Barometer
Executive Summary, 2010, p. 8.) The crises of the last decade have also led to a decrease in
favorable opinion of capitalism (see for instance, BBC World Service Poll, Wide Dissatisfaction
with Capitalism, London, November 9th 2009, and Allensbacher Archiv, ifD-Umfragen). While
the main factors that caused the dot-com bubble and the Great Recession were at the time not
considered fraudulent or corrupt according to U.S. and European law, some of the business
practices that enabled the crises (e.g., share recommendations from investment banks with con-
flicts of interest, subprime loans for unsuitable, and uninformed debtors) are considered fraudu-
lent and corrupt from a Torah perspective (as discussed in Friedman, Hershey H/Friedman, Linda
W., The Financial Meltdown of 2008: The Perspective of Jewish Law, New York, NY, 2009).

308 See particularly the seminal works by Tamari and Levine, which deal with a multitude of
concepts from Jewish tradition relating to both fraud and corruption: Tamari, Meir, Al Chet:
Sins in the Marketplace, Northvale, NJ, 1996; The Challenge of Wealth; In the Marketplace,
Southfield, MI, 1991; With All Your Possessions, Jerusalem/Northvale, NJ, 1998; Levine,
Aaron, Moral Issues of the Marketplace in Jewish Law, Brooklyn, NY; Case Studies in Jewish
Business Ethics, Newark, NJ, 1999. See also the following papers studying individual
concepts from Jewish traditions relating to fraud and corruption: Friedman, Hershey H.,
Geneivat Da’at: The Prohibition Against Deception in Today’s World, in: JLaw, 2005,
http://www.jlaw.com/Articles/geneivatdaat.html; Placing a Stumbling Block Before the Blind:
An In-Depth Analysis, in: JLaw, 2002, http://www.jlaw.com/Articles/placingstumbling.html;
Spitz, Zvi, Geneivas Da’as: Misleading Others, in: Advanced Business Halakhah—Torah.org,
1997/2002, http://torah.org/advanced/business-halacha/5757/vol2no30.html; Warhaftig, Itamar,
Consumer Protection: Price Fraud, in: Crossroads: Halacha and the Modern World; in: JLaw,
http://www.jlaw.com/Articles/price_fraud.html. On bribery, see the eponymous entry in the
Jewish Encyclopedia, http://www.jewishencyclopedia.com/view.jsp?artid=1463&letter=B, and
the following paper: Fogel, Joshua/Friedman, Hershey H., Conflict of Interest and the Talmud,
in: Journal of Business Ethics, Vol. 78, No. 1-2, 2007, pp. 237-246.
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this work and because of the differing findings and emphases within it, the
extraction of a synthesized, unified, and holistic view on what, from a talmudic
perspective, constitutes fraud and corruption is both challenging and likely to be
fruitful. Furthermore, none of the existing English-language Jewish business ethics
works present the source texts in their original Hebrew and Aramaic, through
which semantical precision and textual insights are lost in translation. This
section attempts to fill in these two gaps.

The Talmud is honest about why there is a need to teach a relative wealth of
principles relating to fraud and corruption: the temptation to commit them is quite
large. R. Yehudah teaches in the name of Rav that the majority of people are guilty
of theft: ¥777 Mw»a oM NPAwa LM 513 11 21 wx a7 21 0xrS? R, Shlomo
Yitzchaki (Rashi) comments on this pessimistic perspective that most people find
ways to legitimize profiting at the expense of others in their business dealings.’"
This urge to rationalize is particularly strong when there is a financial incentive
to engage in fraud and corruption, and the Talmud consequently institutes a
number of concepts to address them both. Based on an extensive review of the
primary and secondary literature, the following lists the most prominent of these
concepts: price fraud (7X1X) and profiteering (2 yw nypsi), deception of the eye
(1 n2°13), deception of the mind (n¥7 n2°13), exploitation of information asym-
metries (Y *197), and abuse of public responsibility for personal gain—particu-
larly through bribery (7mw). These concepts will be analyzed now in turn.

Price Fraud
The central source regarding the talmudic conception of price fraud is chapter

four of Tractate Bava Metzi’a.’'' The chapter’s third Mishnah introduces the
concept of IRNX (Ona’ah) which in this context means price fraud, and has its

309 bBB 165a: Said R. Yehudah in the name of Rav, “The majority [commits] theft, and a

minority [commits] sexual immorality, and all [commit] Lashon haRa’ [evil speech].”
Cf. R. Amram’s saying in the name of Rav, teaching that there are three transgressions
everyone falls prey to daily: sinful thought, speculation on the results of prayer, and Lashon
haRa’. The Gemarah proceeds to specify that “the dust of [i.e., implicit] Lashon haRa™ is
meant here (bBB 164b-165a).

310 Rashi’s commentary on bBB 165a, s.v. 2132 210. Perhaps this is why R. Yehudah also teaches
that those who wish to be pious should follow the laws of Neziqin, i.e., the Tractate in which
most business laws are taught: 2" TK X271 PR1IT 7270 07P2 RT°0M a7 WAT IR X7 77N 27 MR
M3727 *n 72 R MarT. (bBQ 30a.)

311 TIam indebted to R. Kuperwasser and his Jerusalem Chabura (“study group”), where I had the
privilege of studying this chapter intensively during the summer of 2006.



3.1 Issue 3: Fraud and Corruption 85

scriptural source in the following verse: --0°ny 77 732 IR ,90°0Y2 2277 1197H0-"2)
POR-NY WK uin-9%.312 Already inherent in the etymology of Ona’ah is its
critique.

According to the majority opinion, Ona’ah is constituted by overcharging or
underpaying, specifically by one sixth versus the merchandise’s fair price: IRIR?
N7 ARVW 2T TV VIAAY MW Np TV Apn? MW ¥207 703 AY2IRY 0WYR 403 AY2IR
apn? WAHY Yo0h 501 YAIRY 2IWYN 903 I1AW ARIRT 7172 11970 027 77117 12700 IR
M PR NI 27 17 1O 1D MR N2 MM 21 D3 a0 MR T AN e
o'man »127.%" This fascinating Mishnah shows that talmudic norms are discursive,
resulting from differing opinions rather than being set in stone and ordained from
a central authority. Implicit in its rulings is that goods have an intrinsic value
made explicit by the prohibition to deviate from this value beyond a certain extent.
Conversely, a producer surplus of up to (but not including) 17 percent, or accord-
ing to R. Tarfon about 33 percent, is deemed justified, thereby providing a clear
legitimatization of profit.*'* Such a legitimatization of for-profit enterprise is also
provided on an earlier folio of the same tractate, where R. Papa rhetorically asks
how one can call someone who buys and sells at the same price a merchant: 721
»Mpox &30 Pan?!> Profit is thereby a raison d'étre of business.

Whereas the chapter’s first Mishnah warns against reneging on a deal, its
second one permits customers to revoke a sale until merchandise can be shown
to a merchant or relative in order to assess whether its price was fair, after which
a sale stands even when price fraud is given. R. Tarfon disagrees with the Tanna
Kamma (the anonymous sage’s opinion first cited in the Mishnah), ruling that
fraud is constituted by a third of the purchase price, hence legitimizing nearly

312 Lev 25,14: And when you sell merchandise to your people, or purchase from the hand of your
people—you shall not wrong one another, a man his brother” as interpreted in bBM 58b.

313 mBM 4,2: Ona’ah is constituted by four silver [coins] out of twenty-four silver [coins], which
is a Sela [the name of a certain coin, equal in value to twenty-four silver coins], [thus] a sixth
of the transaction value. Until when is it permitted to return [an acquired item]? Until the time
it takes to show [the purchase] to a merchant or a relative. R. Tarfon ruled in Lod that Ona ah
is constituted by eight silver [coins] out of twenty-four silver [coins], which is a Sela, [thus] a
third of the transaction value. To which the merchants of Lod rejoiced. [But, R. Tarfon] said to
them, “It is permitted to return [an acquired item] for an entire day.” [Whereupon] they said to
him, “May R. Tarfon let us rest in our place [i.e., the status quo]” and they returned to the
words of the sages.

314 Given that mBM 4,3 extends the prohibition of Ona’ah to underpayment as well, the same
limits apply to legitimate bargains from the perspective of buyers.

315 bBM 40b: [Someone who] buys and sells [at the same price, i.e., without a profit] —do you
call him a merchant?!

Cf. bMen 77a, where Shmuel rhetorically asks: X730 120 121 *va X7 XM 720 ®DT R 7IR0T
MR (“... and does he [the merchant] not need to earn a profit? Do you call someone who
buys and sells [at the same price] a merchant?!”)
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double the profitability levels. By recording how the merchants of Lod at first
rejoiced (due to the promise of higher profits) yet then rejected this ruling (due to
the likelihood of more sales being returned), the Mishnah implicitly teaches that
what constitutes fraud is a matter of opinion, and simultaneously condones mer-
chants to choose regulations which best further their commercial interests. This
discursive approach is continued in the subsequent Gemarah, which features dis-
agreements about how the legal profit limit is calculated, how and up to what
point in time both buyers and sellers can claim price fraud, what the laws are re-
garding overcharging and underpaying at below and above the level of one-sixth,
and how to deal with cases in which the laws on price fraud are fraudulently
invoked.*'®

The proceeding Mishnah codifies up to what point of erosion a coin may be
exchanged at its face value.’'” Similar to the one-sixth limit on just pricing, a
coin is subject to Ona’ah if one-sixth or more of its metal content has eroded.
Because of money’s value-storing capability, this norm relates to just weights
and measures, a concept already found in the Bible,*'® and taken very seriously
by the Talmud, as reflected for instance in the teaching that the punishment for
cheating in measures is even more severe than that for sexual immorality.*'’ The
central principle underlying the talmudic view of fraud is hence a concern for
commutative justice. A commercial transaction is thereby just when all parties to
the exchange receive a value equal or nearly equal relative to that which they give,
or at least to that which they expect to receive in return. Otherwise, a transaction
may constitute Mekach Ta'ut, an invalid deal because at least one of its ex-
changing parties is not aware of all relevant facts to assess its true value.**

Besides commutative justice, a further essential element of the talmudic perspec-
tive on fraud is consent: as long as the exchanging parties are aware of the fact that
they are paying more or receiving less than they give in return or that a trans-
action is exempt from Ona ’ah, a transaction is not fraudulent, because no misre-
presentation has taken place. Consequently, the rabbis legitimize overcharging or
underpaying above one-sixth with their numerous exceptions to Ona ‘ah, exempting

316 bBM 40b. 49a-51a.

317 mBM44.

318 Lev 19,36; Dtn 25,15; Prov 11,1.

319 bYev2la.

320 See for instance bGit 14a. The concept of Mekach Ta ut is also particularly germane to the
principle of Lifiei Iver discussed below.
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certain transaction items,**' forms,** and parties®*® from the laws of just pricing.

The Talmud thus leaves us with a dialectical approach to pricing, simultaneously
critiquing an excessive delta between price and value, legitimizing Ona’ah for
certain types of transactions and precisely regulating acceptable profit levels.***

Profiteering

While the last exception to price fraud noted above (the sale of life-saving items)
seems to exempt profiteering from the biblical prohibition of Ona ah, the Talmud
contains a number of halakhic enactments and homiletic warnings against pro-
fiting in essential items beyond the one-sixth level, even if the transaction parties
are aware of an item’s true value and are willing to pay a premium for it.*** For
instance, the following Baraita strongly condemns the hoarding of necessities
and profiteering and conversely praises actions that lower market prices of
essential products:**®

321 mBM 4,9 excludes servants, documents, plots of land and consecrated property from Ona’ah
(this Mishnah’s majority opinion rejects R. Yehudah’s view that Torah scrolls, animals, and
pearls are exempt as well); bBBM 58b also excludes items on which survival depends (e.g.,
horses, swords, and shields during war times).

322 Asnoted, bBM 51a exempts those trading faithfully from the laws of Ona 'ah, while bBBM 51b
introduces a verbal formula to effect exemption (1°9¥ 17 PR ARIR *9¥ 77 PRW NI ¥ 177207 MR
TRIIR).

Cf. tBM 3,22 as discussed in section 2.1.2 of this thesis regarding faithful trading (X137 100
1NRD).

323 mBM 44 (R. Yehudah’s minority opinion) and bBM 51la exempt professional dealers/
speculators from claiming Ona’ah, because they are experts and would not unknowingly or
unintentionally sell an item below its fair price; the latter source also rules that those buying
from private parties (as opposed to from professional dealers) cannot claim Ona 'ah; and based on
bBM 108a and bQid 42b, Maimonides rules that transactions involving agents erring in price
determination may always be revoked (Mishneh Torah, Sefer Kinyan, Hilkhot Mekhirah, 13,9).

324 This dialectic was the basis of a talk I gave titled Dialektik der Ona’ah: Kritisierung,
Legitimierung und Regulierung von Preisiibervorteilung im Talmud, held at an
interdisciplinary workshop at the Hochschule fiir Jiidische Studien Heidelberg that was led and
organized by Ronen Reichman in conjunction with the Cluster of Excellence Kulturelle
Grundlagen von Integration at the University of Konstanz, titled: Marktregulierung im
talmudischen Recht: Das Verbot der Preisiibervorteilung (Ona ‘ah) aus rechtshistorischer und
wirtschaftsethischer Perspektive, April 30th, 2012. One discussion point in this workshop was
the possibility that Ona’ah as the oldest-known regulation of price fraud might have
influenced the Roman Laesio enormis, which establishes just price ratios for land transactions.

325 For examples of Hafka at She arim being invoked in halakhic practice, see for instance the
following responsa: vdWM WA - 1 POI D117 1900 M2 mwn n™w and v PR pRX® nmn N
2p 0. See also also Menachem Elon’s entry on the principle in the Encyclopedia Judaica,
http://www.jewishvirtuallibrary.org/jsource/judaica/ejud_0002_0008 0_08134.html.

326 bBB 90b.
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Our rabbis taught: [Those who] hoard fruit and
lend money on interest and reduce [i.e., falsify]
measures and profiteers

MSM MTD MFIX 1127 10
PPN DK 1VPAI N°272
MY

About them, scripture says, When will the new
moon be gone, that we may sell grain? And the
Shabbat, that we may set forth corn? Making the
Ephah small and the Shegel great and falsifying the
balances of deceit.*”’

N WARY IR 2097 TRV
Q2w AvAwN WIS N2
DR PLPI? 72 AMNDN NAWM
SR MY Hpw 730N
nn

And [about them,] it is also written, YHWH has
sworn by the pride of Jacob, I will never [lit. for
eternity] forget any of their deeds.

OR 2P NRA2 77 Yawa 290
a7 wyn 9o nY1? nowR

‘Who can be classified as a fruit hoarder? said R.
Yochanan, Shabtai the fruit hoarder, for instance.?

" N RN 1130 NI°D NN
D170 XX N2V 1A 330

The father of Samuel b. Abba used to sell fruit
during the early market prices [i.e., right after the
harvest] at the early price.

7999 3719 1A PRINWT MAR
XD RYINI KD RYIN2

Samuel his son retained the fruit and sold it during
the later [higher] market prices at the early [lower]
price.

21 >R TWwn 712 YR
XD RYIND RYOXK XyIN2 1772
ann v

The actions of the father were better than those of
the son [i.e., the father prevented prices from rising
in the first place].

X727 RIXT X2V

‘What is the reason? Prices that are eased remain
eased.

AN AT XY 0"

This Sugya is a stark warning to profiteers, putting them on an equal footing with
usurers, fraudsters, and hoarders. And it simultaneously functions as a homily to
practices that keep prices affordable, particularly those of essential goods such as
fruit. This praise and condemnation is achieved through scriptural citations and
through contrasts between the cases of the “evil fruit hoarder” and the righteous

327 Am8.)5.

328 Cf. bYo 82b, which features the narrative of a pregnant woman being punished for eating on

Yom Kippur with giving birth to the evil Shabtai “the fruit hoarder.”



3.1 Issue 3: Fraud and Corruption 89

sages. The term hafka’at she’arim means profiteering from prices,” and by
condemning this practice the sages consequently seem to urge business activity
that profits from fulfilling human needs, rather than from exploiting price move-
ments. Might this be considered a condemnation of trading that adds no value
except to traders themselves, or that even causes societal damage? So great was
the anxiety of the rabbis regarding the effect of profiteers and hoarders on the
market that, according to the Talmud, the ninth blessing of the Amidah-prayer,
which requests blessing for the earth and its produce, was instituted to seek pro-
tection against “bandits who prey on the poor” by artificially increasing prices.**’

The rabbinic stance towards profiteering also provides a good case study of
the talmudic approach to economic regulation: instead of central planning, desired
social outcomes are achieved by means of market mechanisms. For instance,
when the obligation of women to offer various sacrifices after childbirth increased
the price of sacrificial doves to a golden Dinar, Shimon b. Gamliel the Elder de-
clared: 172 w7y a99a Pox ®2.7' He thereupon entered the Beit Din
(rabbinic court) and taught that a woman who had given birth to five children
must only offer one pair of sacrificial dove instead of five, whereupon the
Talmud reports: 2°n¥a72 X377 012 PP 17w, 3 Instead of fixing prices directly to
decrease the financial burden of ritual laws on the populace, the rituals are
adapted in such a way that the market as a mediating mechanism arrives at the
desired price. Similarly, the sages declared that fasts may not be instituted on a
Thursday, for as a result people would have to acquire food for two large meals
on that day (for Shabbat, in addition to the breaking of the fast).*** This increased
demand would then be conducive to merchants suddenly raising market prices.
And on the same folio as our above Sugya, profiteering is also condemned for
“bringing a curse” upon market prices in times of famine ( 7I%kn 01onW 157
o wwa). > Thus, while the Talmud permits and legitimizes profiting on the
microeconomic scale of individual transactions up until the rate beyond which
Ona’ah is constituted, it simultaneously attempts to circumvent profiteering from
macroeconomic market movements caused by phenomenon affecting the public
as a whole, such as ritual proscriptions, droughts, and agricultural seasons.

329 Sha’ar ("ww, singular of She arim) means both gate and price, in modern Hebrew as well.
Combined with the verb profiteer (3’577 ), the expression “wwin nx ¥’po?” thus means to
profiteer from prices.

330 bMeg 17b.

331 mKer 1,4: I will not sleep tonight until it [the price] will be a [silver] Dinar.

332  Ibid.: The acquisition [the pair of doves] stood [i.e., cost] on that day at a quarter [of a silver
Dinar].

333 bTaan 10a, 15b.

334 bBB 90b: Because it enters [i.e., brings] a curse upon the market prices.
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Deception of the Eye and Mind

The last two Mishnayot of Bava Metzi’a’s fourth chapter turn from fraudulent
pricing to deceptive sales and marketing practices. These teachings are now

presented in turn.

Produce [lit. fruits] may not be mixed with (other)
produce, even new with new, and it goes without
saying, new with old.

,N1TPD2 MO PR PR
PRY,DWTND DOWTR 190K
D01V DWW D TR

In truth, with wine it is permitted to mix strong
with mild, because this improves it.

wp 279 17°N7 12 ,NnRA
AnP2awn XA °191 ,772

The lees [sediment of the wine] may not be mixed
into the wine, but the lees may be given to him [to
the customer, by the vendor].

DaR L1021 AW PV PR
PInw DR Im

He who dilutes his wine with water—is not to sell
it in the store, unless he makes it known [that the
wine is diluted]; and [it may not be sold] to a
merchant [at wholesale], even if he makes it known
[that the wine is diluted, because the latter acquires
it only to cheat others therewith.

X?--11°"2 20 2N N
79 AR XD ,NII72 11700
D DY AR 7307 RV
ROX PR W70 RIIW
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[In] a place where it is the custom to adulterate
wine with water, it may be adulterated.

,1°2 001 0% B opn
120

[Purchasing] from five granaries and putting [the
grain] into one storehouse [and purchasing] from
five presses and putting [the wine] into one cask [is
permitted], but only if the intention is not to mix
[the goods, pretending they are all from the same,
superior source].

773 TN TN M
TIN7 I MDA ' R
R X2W 72927 70X 20D
33539y% p1amn

The essential message of this Mishnah is that a customer may not be deceived
about the product he is being offered. Different batches of produce and wine may
not be mixed but not because there is something intrinsically wrong with com-
bining them rather because of the resulting intransparency of product quality.

335 mBM 4,10.
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This is supported by the norm that mixing is permitted if it definitely leads to
quality improvements, if it is publicized, or if it is the local custom to do so. In
these three cases, customers are not cheated, for they then either receive a better
product than expected or consent to purchasing a mixture of lesser quality.
Customers should thus be clear about what they are purchasing, and sellers may
consequently not offer or even be given products that might cloud this clarity.

The following and final Mishnah of our fourth chapter contains three contro-
versies between individual sages and the majority opinion regarding permissible
sales practices, yet its Seifa (“ending”) comes to what seems to be a unanimous
conclusion:

A |R. Yehudah says, “A shopkeeper may not dis- | "1 P> 82 02K 77377 °27
tribute parched corn or nuts to children, because 5197 MPIPNY PTIARY N1Y9P
he [thereby] accustoms them to come to him.” 173K X2 19730 RIw

B | And the sages permit this. 1" Nn 0°Rom

C | Nor may he reduce the price. WY DR MDY K

D | And the sages say, “[Those who cause prices to 211% 57 X"OM
be decreased] are remembered for the good.”

E | One may not sift pounded beans, according to XIK °727 POIAT IR N2 R
Abba Saul. XY

F | But the sages permit this. Yet they admit that XOW 22701 17207 2°0m
one may not sift out [the refuse] from the top of | R?X WRW 7713 %0 Hyn N2
the bin, for this [practice] is nothing but a YT DR 2130
deception [lit. theft] of the eye.

G | Men, cattle, and utensils may not be painted. N?Y Q7R IR R 102797 PR

300vhom IR K91 I X

The first and second Machloket (A-B, C-D) features R. Yehudah and the sages
disagreeing over the permissibility of free give-aways as sales promotions.
Whereas the former forbids shopkeepers to induce children to buy from them
with little snacks, and prohibits them from decreasing their prices, i.e., offering
“sales”, the latter permit both and even teach that the merchant lowering prices

336 mBM4,11.
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does a good deed.*” Note that even when the Talmud rejects a minority view,
the fact that this view is nonetheless transmitted is meant to teach something as
well. In this case, the Mishnah is perhaps relating the validity of both the pro-
business and pro-consumer perspective. R. Yehudah seems to tend towards the
former, because his rulings limit competitive pressures and thus keep profit-
ability higher,™® whereas those of the sages foster practices that increase con-
sumer utility and surplus.®’ The majority’s encouragement of price decreases ex
negativo reflects its critique of hoarding and profiteering as well, for these
practices in effect increase prices.

The Mishnah’s third Machloket (E-F) and concluding ruling (G) deal with the
appearance of merchandise. According to Abba Saul’s minority opinion, the refuse
of beans may not be removed. Rashi explains this prohibition with the calcula-
tion that such a practice increases the price of the beans through their improved
appearance by far more than the removal of the refuse is worth.*** Abba Saul
thus seems concerned with the commutative issue of consumers paying a premium
on a product for a service that is worth less than this increase. While the sages
permit this premium, they forbid charging it when only the top layer in a bin of
beans has its refuse removed. Luring consumers with merchandise’s beautiful
appearance is hence, according to the majority opinion, prohibited if only a part of
the goods possess this appearance. The same principle seems to underlie the ruling
in G, for painting servants, cattle, and utensils (to make them appear younger,
healthier, and newer, respectively)*®' deceives potential acquirers about their
actual value. Particularly interesting in the ensuing Gemarah is its concluding
narrative. R. Papa b. Shmuel asks a servant whom he has just acquired to fetch
him some water to drink, whereupon the servant washes his colored beard, pre-
sents the rabbi with its original whiteness, and exclaims: “Look, I am older than
your father.”** Respect for the elderly would hence prohibit R. Papa b. Shmuel
from giving orders to this servant. All of these teachings urge coherence between
the outward appearance of a product and its inner qualities.

337 The subsequent Gemarah (bBM 60b) explains that such merchants are remembered for the
good because: RyIn? M Rp7 2Wwn (“because it widens [i.e., eases] the market”), in effect
endorsing competition that keeps prices affordable.

338 Free give-aways and price wars can lead to a decrease in revenues, higher costs and hence to a
decrease in profitability.

339 Free give-aways increase consumer utility, lower prices increase consumer surplus, i.e., the
difference between the maximum price a consumer is willing to pay and the price he actually
must pay.

340 Rashi, loc. cit., s.v. 7’07 DX M2 XY,

341 See the ensuing Gemarah, bBM 60b.

342 Ibid.
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By labeling one of the fraudulent practices it prohibits as “theft of the eye,”
the Mishnah connects fraud with theft. Likewise, the talmudic concept of na°1
ny7 (Geneivat Da’at) calls false goodwill “theft of the mind.” As Aaron Levine
points out, “[goodwill] is the lubricant of harmonious human relations ... The
goodwill an individual’s actions produce is, however, sometimes unwarranted
because it is produced by a false impression.”*** Creating such a false impression
is considered fraud because it is a form of misrepresentation that can evoke the
desire to reciprocate for something that was in fact never given, thereby violating
the principle of commutative justice. For instance, the Gemarah discusses the
question of whether a non-Jewish butcher may be given a piece of meat from
which the 7win T3 (sciatic nerve) was not removed.*** One of the two reasons
provided for the prohibition of this transaction is the unfounded impression of
the butcher that he had been honored by having been given meat with the sciatic
nerve removed.** The butcher’s resulting desire to reciprocate this perceived
honor would then be unjustified. As Rashi comments, a reciprocating gesture by
the butcher receiving the meat would then be a nin 72w (“free favor”) for the
butcher who gave it to him.**® Obtaining such an undeserved advantage would be
a case of Geneivat Da’at, according to the Gemarah which then continues to list
various prohibitions resulting from this concept. This list includes the prohibition
to repeatedly invite someone for dinner knowing that the invitation will not be
accepted and to fill a partially empty wine bottle with water and give it to a
mourner as the latter will assume that it was a full bottle of wine.**’” These
rulings essentially develop an ethics of impression management.

The deceit involved in Geneivat Da’at is criticized strongly by the Tosefta
which teaches that there are seven types of thieves. The worst is the one who
“steals the mind”: M™27 NYT 233 1992w PR 17 Pan Avaw.>*® Fraud is thereby
again connected to theft. The Tosefta continues by explicating what it considers
to be practices that constitute mental theft; e.g., overwhelming someone with
gifts knowing that the person will not accept them, falsifying measures, padding
the scales, and diluting oil with vinegar.**

While the principle of Geneivat Da’at clearly prohibits deception, the Talmud
features the following interesting narrative that dialectically qualifies this prohib-

343 Levine, Aaron, Moral Issues of the Marketplace in Jewish Law, 2005, New York, NY, p. 3.
344  The removal of this nerve is a ritual requirement of Kashrut laws, based on Gen. 32,25-33.
345 bChul 94a.

346  Rashi loc. cit., s.v. Y7 2037 DWn.

347  bChul loc. cit.

348 tBQ73.

349 Ibid.
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ition by teaching that one is not obligated to intervene when someone deceives
himself. Mar Zutra was traveling from one town to another when he comes across
Rava and R. Safra traveling in the opposite direction. Mar Zutra assumes that the
other two sages had come specifically to meet him, for which he gratefully tells them
that they should not have gone through the trouble. In order to correct the false
impression and the ensuing unwarranted goodwill, R. Safra wants to tell Mar Zutra
that he had in fact not expected their paths to cross but that he would have done
even more to greet him if he had. Rava, however, holds that this disavowal is un-
necessary since Mar Zutra had “deceived himself.”**® According to this latter view,
there is no need to correct a wrong impression if one does not actively promote it.

Exploitation of Information Asymmetries

A related principle that prohibits deceiving others is v 197 (Lifiei Iver, lit. “before
the blind”’), which has its biblical source in the beginning of the verse literally
forbidding the placement of stumbling blocks before the blind: --wqn 9pn-X?
SWon 1an &9 Y ’;;)'?1.351 While Geneivat Da’at is constituted by the creation of a
false impression for one’s own benefit, the essential property of this principle is
leading others into harm’s way. The Sifra extends the biblical prohibition of Lifnei
Iver to all information asymmetries, in which one party can be considered “blind,”
i.e., less informed, and would hence be damaged by following the advice that the
better informed party has given him. An illustration of this extension of Lifnei
Iver is the prohibition of advising someone to sell a field so that the “advice-giver”
can purchase it himself.** This Sifra then ends by stating that such prohibitions are
given over to the heart, citing the conclusion of the verse that functions as the
biblical source for Lifiei Iver: mym 1,728 x> Every person advising others
should thus reflect upon whose interest he is acting in and remember that ac-
cording to the Sifra all information asymmetries are revealed to God’s omniscience.

350 bChul 94b. This might be another instance of Rava seeking halakhic loopholes, a potential
tendency noted in chapter 2.

351 Lev 19,14: You shall not curse the deaf, nor put a stumbling block before the blind...
For applications of the Lifnei Iver concept to business ethics, see Levine, Aaron, Case Studies
in Jewish Business Ethics, New York, NY, 2000, pp. 49-51; pp. 124-125; Friedman, Hershey
H./Friedman, Linda W., The Financial Meltdown of 2008: The Perspective of Jewish Law, in:
Jewish Law, http://www.jlaw.com/Commentary/FinancialMeltdownTORAHVIEW_Junl7.pdf
pp. 4-6; Green, Ronald M., Guiding Principles of Jewish Business Ethics, in: Business Ethics
Quarterly, Vol. 7, Issue 1, 1997, pp. 26-28.

352 Sifra Qedoshim 2,14 (ed. Weiss fol. 88b).

353 Lev 19,14: And you shall fear [lit. be in awe of] your God, I am YHWH.
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The Talmud further extends the principle of Lifnei Iver to include leading
someone to sin. Thus, those borrowing money on interest cause their lenders to
violate the prohibition of usury, and lending money without witnesses present
can tempt debtors to deny having received a loan.”* And when Yehudah haNasi
wanted to sell his white mules because of their destructive propensities, R. Pinchas
b. Yair warns him that doing so constitutes a violation of Lifnei Iver, because the
mules are likely to cause damage for which their prospective owner will be
liable.*> Again, the underlying imperative here is to avoid doing onto others
what is not in or even against their own interest.

Corruption

Because those “placing a stumbling block before the blind” induce those with
lesser information to act in a manner contrary to their own self-interest, their
actions constitute harmful misrepresentation and hence fraud. Yet the principle
of Lifnei Iver also relates to this chapter’s second subject matter—corruption. As
Asher Meir correctly points out, the illegality of bribery®*® implies that engaging
in it violates the prohibition of Lifnei Iver, since the giver of a bribe leads its
recipient to corruption and vice versa, first of all by engaging in bribery itself
and secondly by inducing decisions that might be harmful to the official’s em-
ployer and shareholders, thereby causing the violation of employee and fiduciary
duties.” One of the parties engaging in bribery needn’t be less informed
(“blinder”) about its illegality than the other for it to constitute Lifnei Iver, as the
talmudic prohibitions of handing a glass of wine to a Nazir,> or of a father
hitting a grown-up son>*’ exemplify.

Besides its versatile concept of Lifnei Iver, the Talmud institutes many norms
and communicates a breadth of beliefs specifically targeted at corruption. Particu-

354 bBM 75b.

355 bChul 7b.

356 Even when bribery is not prohibited by law in certain countries, corporations listed on western
stock exchanges are forbidden to engage in it abroad following regulations such as the U.S.
Foreign Corrupt Practices Act and the U.K. Bribery Act.

357 Meir, Asher, The Jewish Ethicist, Jerusalem, 2005, p. 39.

358 bPes 22b: Since the Nazirite vow includes abstinence from alcohol, handing a Nazir a glass of
wine may lead him to drink from it and hence to sin, therefore constituting Lifnei Iver,
although the Nazir is of course aware of the fact that he may not drink the wine.

359 bMQ 17a: The son may be tempted to strike back, thereby committing the sin of hitting his
father. The father would then be guilty of Lifnei Iver, even though it is safe to assume that his
son knew that striking his father is forbidden.
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larly, the talmudic accountability mechanisms instituted in the Beit Hamigdash
(Judaism’s Holy Temple in Jerusalem) convey a sense of the importance assigned
to the prevention of even the suspicion arising that any temple officials abuse
their positions for private gain.*® For instance, the Mishnah teaches that treas-
urers withdrew coins before each of the three pilgrimages under tight controls, with
funds being assigned to the respective festival in separate, specifically designated
chests, and with those handling these funds not being allowed to wear anything
that might conceal coins, such as cuffs on their clothing, shoes, and even tefillin
(phylacteries).*®" The Mishnah then states that these measures are instituted out
of a concern that the treasurers might become poor (whereupon people could per-
ceive their poverty as a punishment for embezzlement) or rich (whereupon people
would suspect the wealth to have been appropriated illegally from temple funds).
Even the suspicion of corruption is to be avoided, according to the Mishnah, a view
which it supports with two biblical verses demanding uprightness and integrity. **
A subsequent Mishnah in Tractate Sheqalim also notes that communal fidu-
ciary duties were always assigned to at least two people, sharing responsibility
and increasing control: 2y 77 PRW PRI PRIDWAR VIV LTI TWWH 1NMD PR
DMIRY :NIDIDT VW TYIRY ,0MVn N YW MR 1A YIn--021wn Nnd 7NN M2°XA
TRy M 1927p.%% The two upright individuals who were permitted to fulfill
their communal obligations by themselves due to their outstanding reputation are
thus the exception that confirms the rule of a system of checks and balances
instituted by multiple people being assigned to the same responsibility. Further
examples of this extraordinary concern to avoid even the temptation or suspicion
of corruption are the mechanism with which the treasury chamber was opened

360 Fonfeder, Robert/Holtzman, Mark P., et al., Internal Controls in the Talmud: the Jerusalem
Temple, in: Accounting Historians Journal, Birmingham, 2003, Vol. 30, no. 1, pp. 73-94.
While the approach of this paper is fruitful by connecting the issues of accounting fraud and
financial corruption to talmudic traditions surrounding the Beit Hamigdash, the work is
unfortunately marred by inaccuracies such as citation and translation errors.

361 mSheq 3,2: SXynw> 27 9" 02 7"9X 19V 210191 75WD DR PRIIN PRO WY whw Hw mop whwa

129502 K71 77102 K1 Hyana K21 Mon 713792 8D 0191 N7 PR X3 R'1°2 R"DIR 119¥ 2100 1011 IR
NRYY TIX QIR PWYT 7OWIT NAND TR PWY XKW R I 7OWIT NP 1R 21 RAW PP R
1Y 210 2oWY T REM WANY DRI T 21PN MARIW DT 0T NRYY T RITW 172 YA 0T
7R 79K

362 Num 32,22 (-nymn o'p3 o™i ... and you shall be clean before YHWH...”) and Prov 3,4
(o7 PR YR --230-721) 1m-Re ; “And thus you will find grace and good favor—in the
eyes of God and man”).

363 mSheq 5,2: There are no less than three treasurers, and seven Amaraclim [administrators]. And
no authority is given over the public [i.e., community] in financial matters, to less than two
[people] —except for Ben Achiyah who was responsible for the [libations] given to the ill, and
Ele’azar who [was responsible] for the Parochet [the Temple’s curtain separating the Holy of
Holies from the main hall]: for they won the [confidence] of the public.
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and closed, involving seals and checks from four different senior parties,** and
the sales process of the Nesachim (libation offerings) which separated the person
responsible for handling the money from the person handing out the offerings,
put a date on each acquired ticket to avoid fraud, and made the responsible
parties personally liable for any accounting shortfalls.**®

These stringencies of the temple operations are perhaps surprising, as one
could argue that particularly holy institutions are not as prone to corruption and
hence require less control. Instead, the Talmud places a higher level of control on
the more holy: “piety may have compelled fiduciaries to accept stronger rather than
weaker controls over their actions. The tendency may be to trust the religious person,
on the presumption that a G-d-fearing person will not steal. To the contrary, the
Talmud teaches that tight internal controls protect the integrity and reputation of
the pious and of the institutions for which they are responsible.”**® This approach
is already evident in the accounting of the 1own (Mishkan, “Tabernacle”), about
which both the Bible and Midrash recount how Moses as treasurer requested
others to audit the accounts with him.**” A different or additional reason for the
stringencies of the temple’s fiduciaries may be that people might be inclined to
mistrust those in power, and since the Talmud teaches that suspecting an innocent
person of wrongdoing leads to the punishment of a physical affliction,**® the inten-
tion of tight controls may also be to avoid such unfounded mistrust from arising.

Besides the temple’s fiduciaries, its suppliers attempted to avoid all suspicion
of corruption by submitting themselves to stringencies as well. In order not to
give the impression that they misappropriated temple property for personal con-
sumption, the Garmu family never used the same light-colored flour at home with
which they also baked the Temple Showbread (Lechem haPanim), for which the
Talmud praises them.*® Similarly, the female members of the Avitnas family, who
prepared the temple’s incense, would never wear any perfume again in order to
avoid the suspicion they misappropriated temple property for private gain.*”’

Besides such voluntary stringencies of temple suppliers, the Talmud codifies
legal obligations for charity collectors to the same effect. If they have excess
coins or food but no poor recipients to distribute them to, they may not change

364 mSheq 5,3 and the ensuing Gemarah. The senior parties involved were the king, high priest,
controller, and trustee.

365 mSheq 5.4.

366 Fonfeder, Robert, et al., op. cit., p. 80.

367 Ex38,21; ExR 51,1.

368 bYo 19b.

369 ySheq 5,1 48d [Venice and Krotoshin Editions].
[Piotrkow Edition: ySheq 5,1 22a].

370 Ibid.
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the coins with their own money or sell themselves the food, in order to prevent
any suspicion of corruption and to maintain a reputation of integrity.*” In a similar
measure, the Talmud prohibits a Shomer (“guardian”) from selling foodstuff under
his guard to himself when it is going foul (according to a minority opinion even
from selling it at all) but should rather sell it to others, supervised by the court, in
order to avoid the suspicion that he personally benefited unjustly from his po-
sition by selling to himself at an unduly low price.*”* The importance of mutual
checks and balances as well as a separation of power to avoid all suspicion of
misconduct is also reflected by the norms that charity collectors must remain
together at all times while on duty and that if one of them finds money in the
street he may not put it in his purse but should rather place it into the charity box
(out of which he can then take it upon returning home), again in order to avoid
the suspicion of charity misappropriation.’”> What all of the above teachings
seem to do is construct a fence around corruption.’”* By avoiding even the
possibility or suspicion of corrupt behavior from arising, misconduct itself might
be circumvented more effectively than if it were to be targeted directly.

Bribery

Similar to how the temple fiduciaries, charity collectors, and bailers are forbid-
den to abuse their position for private gain, the Talmud prohibits judges from
accepting bribes. The biblical bases for this prohibition are the following two
verses: i) DOP°7X 127 7707 ,2°0RD MY TIWI °3 mpn N7 ,'nj‘xz;'wz,375 and ii) "BOD-X?
OPTY 37 A7 00N PV MY WD -7 mpn-X7) ol van No Luoyin.’’
Despite its terse form, the Gemarah deals with the issue of bribery at length,
particularly in Tractate Ketubot.

371 bPes 13a.

372 bBM 38a.

373  bBB 8b.

374  Cf. the opening Mishnah in Tractate Avot, which urges the establishment of a fence around the
Torah. This is one legitimation of rabbinic law, which is thereby perceived as a fence
protecting the biblical commandments.

375 Ex 23,8: And a bribe, you shall not take; because a bribe blinds the seeing and perverts the
words of the righteous.

376 Dtn 16,19: Do not pervert judgment, and do not recognize faces; and do not take a
bribebecause the bribe blinds the eyes of the wise and perverts the words of the righteous.
Note the similarity between the call for an impartial verdict (do not recognize faces) and the
ideal of “blind” justice, as symbolized by the blindfolded Justitia.
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A stark homiletic warning of bribery is taught in the following Sugya citing

the above two biblical verses:

A | Said R. Abbahu, “Come and see how blind are 7179 7RI K2 AR 027 R
the eyes of those who accept a bribe. T 72PN PV TIPIY NI

B | A man who has an eye disease gives money to a | X9117 1127 1011 PIY2 W QTR
doctor, and it is uncertain whether he will or X97N% 1R PO0 XDINM POD
will not be cured.

C | Yet they [those accepting bribes] take the P02 0D W PRI T
equivalence of a Perutah [the coin with the MY TV D MR Y
least value] and blind their eyes [therewith], as oompo
it is said: ‘Because a bribe blinds the seeing.”*”’

D | The rabbis taught [in a Baraita], “For a bribe 1Y MY MW D 131270
blinds the eyes of the wise.”*”® All the more so PWwoYL MM PP 0van
those of the foolish.

E |“And perverts the words of the righteous.”*" 1M 9P 27X 2127 7707
How much more so are those of the wicked. oYW

F | But are fools and the wicked capable of acting 131 K17 °12 DYW OO
as judges [lit. sons of law]? TN

G | Rather, this is what is meant [by] “For a bribe N T 5D MR 7 ROX
blinds the eyes of the wise.” Q731 1Y

H | Even a great sage who accepts a bribe will not TMW 112 2173 0on 190K
pass from the earth without a dullness of heart. | N0 X732 0217 11 VO N

iph]

I |“And perverts the words of the righteous.”**’ °P7¥ 27 770N

J |Even a completely righteous person who takes T [RIPY 1NN PTY 179D
bribes will not pass from the world without a q17°0 X920 1A VDI IR
confusion of mind.**' ny7

377 Ex23.8.

378 Dtn 16,19.

379 Ex23,8; Dtn 16,19.

380 Ibid.

381

bKet 105a-b. Cf. mPea 8,9.
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This Sugya is a stark warning that even the most righteous and wisest of people
will be negatively influenced by accepting bribes (D-J) and that this influence is
certain to occur (A-C). Both perception (G) and speech (I) are thereby marred by
bribery which in turn, according to the Baraita, leads to emotional (H) and intel-
lectual (J) deterioration.

Prior to this passage, the Gemarah teaches that when Karna acted as a judge,
he received payment from both litigants before informing them of his judgment.*
This practice is then questioned in light of the biblical prohibition against accepting
bribes. The answer that the verse in Exodus only prohibits receiving a gift from
one of the litigants since this might pervert judgment in his favor is rejected by the
Gemarah on the basis of the argument that since the deuteronomical prohibition
of bribery already forbids rendering an unjust verdict, the prohibition in Exodus
applies even to cases where a just verdict will be rendered for a bribe ( X ?"n n
Mo "HR ROR LOWA THN KD MR 72D 277 ORI DR 2712 KOV 2717 DR NI KW 197
PN XY TMWY AMN TR 20 DR 7R xoma nx). % The fascinating reasoning
declares bribery to be intrinsically rather than just instrumentally wrong through
its obstruction of justice.

An alternative justification offered for Karna’s practice of being paid for ren-
dering a verdict is that he in fact did not receive a bribe from one of the litigants,
but rather a fee for his judicial services from both.*® This Terutz is confronted
with a further kashya, based on a tradition that renders legal decisions from some-
one who takes a fee for acting as a judge null and void.** The Gemarah suggests
that this tradition applies only to fees for pronouncing judgment, whereas Karna
accepted payment only under three conditions: i) to compensate for the opportu-
nity cost of not working in order to act as a judge, ii) both litigants paid an equal
fee, and iii) the payment was made before judgment was rendered. The forsaken
income in the case of Karna was the fee which he would have been paid for pro-
viding smelling tests at a wine store. Similarly, when a lawsuit was brought before
R. Huna, he told the litigants to provide a laborer for his agricultural work during
his adjudication.*®® While a fee may therefore be charged by a judge as compen-
sation for his loss of income or productivity, behavior specifically intended to

382 DbKet 105a.

383 Ibid.

384 Ibid.

385 bQid 58b; bBekho 29a.
386 DbKet, loc. cit.
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increase fees for the judicial process is criticized by the Gemarah based on the
case of the sons of Samuel the Prophet who accepted bribes and attempted to
increase payment for their judicial staff.**’

On the next folio, Rava offers a beautiful interpretation of why it is forbidden
to take a bribe even to render a just verdict: % X2Ip°X 1R RTMW 2 2°3p7 1D
T RIW TV R WYY AN RN QTR PR 79012 M 9 20y A bribe thereby
predisposes the judge towards his donor. The recipient of a bribe identifies with
the one who bribed him. Consequently, bribery might make a trial obsolete due
to the resulting bias, since it is through an objective judicial process that a just
verdict can be rendered.

Three striking narratives describe the efficacy of bribes in practice. Rabban
Gamliel II and his sister Imma Shalom wanted to test a judge who had a reputa-
tion for not accepting bribes by giving him gifts and asking him to rule on an
inheritance case. After Imma Shalom had given the judge a candlestick, he ruled
the case in her favor, based on a certain verse. But when Rabban Gamliel gave
him a Lybian donkey as a gift, he rendered the verdict in his favor, based on a
different verse. Thereupon Imma Shalom reminded him of her gift by exclaiming,
“Let your light shine forth like a lamp,” whereupon her brother reminded the
judge of his own gift: “A donkey came and knocked the lamp over!”** The
power of bribery is also described by a story of R. Yochanan, who when
informed that the Persians had come to Babylon fell to the ground in despair, but
when he was thereupon told that they accept bribes, he recovered and sat down
again.*® Particularly interesting about this latter narrative is that one of the greatest
talmudic sages is assuaged by the efficacy of bribery. This could indicate that the
Talmud may not consider “greasing palms” intrinsically wrong in certain extra-
judicial contexts.

Perhaps the best portrayal of a bribe’s psychological impact is a story of R.
Ishma’el b. Yossi, whose tenant brought him a basket of fruit every Friday. On
one occasion, the tenant wanted to bring the basket on a Thursday because he had a
lawsuit on Friday, but R. Ishma’el did not accept the gift and simultaneously
disqualified himself from acting as his tenant’s judge, asking other Rabbis to
adjudicate the case instead. During the court proceedings, R. Ishma’el caught
himself thinking of how his tenant could plead in order to win the case, where-

387 bShab 56a; based on I Sam 8,3.

388 DbKet 105b: Since when he accepts a bribe from him his mind is drawn close to him and he
becomes like him, and man does not see himself in the wrong—what does Shokhad (“bribe”)
mean? She-hu khad (“that they are one”).

389 bShab 116a-b.

390 bYev 63b.
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upon he exclaimed to himself: >n%u1 XY *N?01 KO *IR 021 TN 722pn W DWD1 19N
M2 AR AR DY 7MW *9apn T2 w1 *ow.**! Just having been offered on a different
day what he would have received anyway already created a bias in R. Ishma’el.

Such biases and the resulting lack of a judge’s impartiality are homiletically
warned of throughout the Sugya on bribery in Ketubot. R. Dimi relates that R.
Nachman haKohen expounded a proverbial verse ( WX) ;7R 70> ,09Wn3--777
7077 nimn)**? to mean that a judge who is autonomous like a king establishes
the land, whereas if he acts like a priest out to collect his dues, he overthrows
it.** This call for independence of those rendering judgment is reinforced by
Rabbah b. Shilah, who teaches that any judge in the habit of borrowing items
from others while not lending himself is unfit to pronounce judgment.”* A
similar demand of impartiality is pronounced by Rav Papa: 1% R17 w°1K 1177 R?
XNIIT 7% T KD 79 2107 70 PR 1A KD %9 20T %9 2107 R &9 b oot

The talmudic sages had such a strong desire to ensure this impartiality when
adjudicating that they disqualified themselves from acting as a judge even after
receiving a “verbal bribe” (2127 TmWw).**® The Gemarah argues that since Ex
23,8 prohibits not just the taking of monetary bribes, but gifts in general, those of
words are also forbidden as they incline a judge towards favoritism. To portray
the concept of verbal bribery, the case of Shmuel (Samuel b. Abba) crossing a
river on a ferry is presented. When a man comes and offers his hand to help him
disembark, Shmuel asks him what his business is (7°n7°2¥ °Xn), to which the man
responds that he has a lawsuit in town, whereupon Shmuel disqualifies himself
from acting as a judge for him (x7> 72 X19°09).*"” Bribery thereby needn’t in-
volve any financial gifts but can, according to the Talmud, be constituted by the
provision of any favor. Consequently, Amemar II disqualified himself from acting
as a judge for a man who removed a bird that had landed on his head and Mar
Ukba did the same when the saliva he had spit out was covered by a man.™®

391 bKet 105b: Damned are the souls of those who accept bribes! What if I who hasn’t taken it,
and even if I had taken it, it would have been what was mine anyway, am like this, how much
more so for those who accept bribes!

392  Prov 29.,4: The king with justice upholds the land; but a man of tithes overthrows it.

393  bKet 105b.

394 Ibid.

395 bKet 105a: A man is not to judge those for whom he has mercy or those whom he hates, for
towards those he feels mercy towards he sees no guilt, and towards those he hates he sees no
merit.

396 The Talmud extends a series of other concepts to verbal acts as well, such as in the case of
0727 DRNR (Ona’at Devarim, “verbal fraud/wronging” related to the concept of Ona’ah
discussed above) and 2°127 n°21 (“verbal interest”).

397 bKet 105b.

398 Ibid.
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Also, Abba Arikha declined to act as judge in the trial of an inn-keeper with
whom he regularly lodged,*” and judges were to recuse themselves from ad-
judicating cases if they were from a town in which one of the litigants had made
charitable donations to the poor.*® Even the impression of favoritism should be
avoided, as taught by Rav, who disqualified himself as a judge for a litigant who
thought Rav would recognize him, even though he did not, and by R. Kahana, who
warned the same litigant of creating an impression that he is being favored.*"'
The talmudic concern with a judge’s impartiality most likely has its biblical basis
in the obligation of Dtn 16,19 to render an impersonal judgment (2°12 7°3n X?). The
practical application of this aspiration is described in a story of R. Nachman, who
accepted a case referred to him by R. Annan after the latter had disqualified him-
self from judging a man who had brought him a gift. R. Nachman assumed that the
litigant was a relative of R. Annan’s and therefore showed him great honor in
court. When the other litigant noticed this great honor, he was speechless and could
hence no longer plead his case.*”” Impartiality thereby ensures or at least promotes
a fair trial. These ideals of refusing bribes and thereby avoiding favoritism can
already be found in a biblical homiletic verse invoking imitatio dei: -0’28 7172 >3
T MR XY ,0M0 RE-KD WK LRI ,T2T YT ORD DITRT IR o vy .40
Nonetheless, the only halakhic prohibitions regarding bribery are those forbidding
judges from taking a bribe. Official positions besides those in the judiciary are not
mentioned explicitly, neither is a direct prohibition to give a bribe codified, al-
though this might be forbidden indirectly through the maxims of Lifnei Iver and
R1T XMnT 87 (Dina deMalkhuta Dina, “the law of the land is binding law™).**
Overall, the central point of the traditions regarding Shochad is that receiving
gifts influences judgment. This message is also strikingly conveyed in a story
featuring the dream-interpreter Bar Chedaya, who gives horrendous predictions
when he isn’t paid for his services and promises many blessings when he is.**
Furthermore, the Talmud also institutes a number of enactments to avoid official
positions being instrumentalized for private gain, even where no gifts or favors

399  bSan 7b.

400 bBB43a.

401 bSan 7b-8a.

402 bKet 106a; cf. bShevu 30b and Rashi’s comment to Dtn 16,19.

403 Dtn 10,17: For YHWH is your God, He is the God of gods, the Master of masters. The God
that is great and mighty, and awesome, Who does not recognize faces [i.e., Who is impartial
and objective], and does not accept bribes.

404  See pp. 175-180 for a discussion of this latter maxim. These two principles prohibit bribery if
a country’s laws prohibit it or if a bribe could lead its recipient to violate some of his duties,
such as those towards his employer.

405 bBer 56a.
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exchange hands. The central mechanism to achieve this aim is preventing con-
flicts of interest a priori. In particular, the Talmud teaches a number of instances
in which parties considered to be 7272 ¥y21 (Nogea’ beDavar, lit. “touching the
matter,” i.e., concerned parties) are preemptively excluded from a decision-making
process.* For instance, neither the king nor the high priest were allowed to join
the court that determines the calendar’s intercalations, because a leap-year affected
the former’s cost of maintaining his army, and because the insertion of a further
month would cause the latter discomfort when performing the following year’s
Yom Kippur-ritual in a colder climate.*”’ Also, an examiner of firstborn cattle may
only be paid once for each particular animal to determine whether its blemishes are
permanent or temporary—because otherwise he might be suspected of declaring
blemishes to be temporary in order to extract further fees for future examinations. **®

The talmudic perspective on both fraud and corruption might be analogously
encapsulated by the ordinance of Rabban Gamliel II, who as Rosh Yeshivah in
Yavne decreed: w11 29 01 X2 1725 1990 1RY TR0 93.*” This same demand
for congruence between appearance and reality underlies all talmudic principles
relating to fraud and corruption. Whether discussing verbal agreements, price
fraud, profiteering, sales and marketing, misrepresentation and deceit, bribery, or
conflicts of interest, the Talmud demands honesty, transparency, and integrity.
However, Rabban Gamliel worried that his ordinance might have been too harsh
when hundreds of additional students came to study after it was repealed by his
successor. Likewise, the Talmud provides a certain amount of leeway for
reneging on agreements, extracting a profit, self-deception, and gift-giving when
the alternative might cause more harm than good. In its typical dialectic manner,
the talmudic perspective on fraud and corruption thus simultaneously defines and
qualifies its high standards of honesty and integrity.

3.1.3. Implications for Managing Corporate Fraud and Corruption Risk
The economy provides fertile ground for fraud and corruption, and it is therefore

no surprise that the talmudic sages instituted a number of important concepts that
aim to promote marketing honesty and occupational integrity. This section will

406 Fogel, Joshua/Friedman, Hershey H., Conflict of Interest and the Talmud, in: Journal of
Business Ethics, vol. 78, no. 1-2, 2008, pp. 237-246.

407 bSan 18b.

408 bBekho 29a.

409 bBer 28a: Every student who does not have an inside like his outside may not enter into the
house of study.
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now extract management implications from the following key concepts analyzed
above: i) price fraud (7X1R) and profiteering (2> yw nypai); ii) deception of the
eye (¥ n2°m); iii) deception of the mind (ny7 n2°13); iv) exploitation of infor-
mation asymmetries (1Y *197); and v) abuse of public responsibility for personal
gain. The following practical extraction of implications is supported by the direct
applicability of these five concepts to corporate practice where the battle against
them must be fought daily as well as by their relevance to contemporary manage-
ment which must continuously and decisively deal with the timeless temptations
and risks of fraud and corruption.

Regarding i) According to talmudic Halakhah, a price differential of one-
sixth versus a good’s “true value” is considered price fraud.*'’ Consequently, the
general principle is that a producer or consumer surplus of nearly seventeen
percent is justified. However, it becomes evident from the differing opinion of R.
Tarfon that this one-sixth -level is fluid, and one should hence avoid applying it
categorically to contemporary circumstances. Nonetheless, let us assume that
there is a level up to which profit margins are legitimate and that this level is
seventeen percent. A sale is valid below the one-sixth level, and the overcharged
or underpaid party has no legitimate claims of restitution; the sale is valid at the
one-sixth level, but the differential must be refunded when claimed within a
certain time-frame; and the sale is void above the one-sixth level.*'! Given that
only very few industries can hope for an operating profit margin of or above
seventeen percent, the current profitability levels of corporations in general seem
justified from a talmudic perspective.*'? This is an important finding, especially
in context of the increasing criticism towards corporate profits since the recent
global financial crisis and the ensuing “Great Recession.”*"

410 It is a Machloket between Rav and Shmuel whether the price differential is calculated only re-
lative to the exchanged item’s value, or relative to the value of the transaction as well (bBM 49a-b).

411 bBM 50b.

412 Of the 47 largest industries, only oil/gas extraction, insurance, beverage manufacturing, and
publishing achieved a net profit above 17% in 2009. The unweighted average net profit margin
was 8.86%. (Analysis based on http://research.financial-projections.com/IndustryStats-Net
Profit, April 1, 2011). Because Ona ‘ah is calculated based on market prices, it seems metho-
dologically valid to apply this concept to operating profit, given that this metric measures the
financial surplus a business generates over and above the market prices of its inputs.

413  Although the main sources of this critique, e.g., leftist intellectuals and anti-globalization activists,
are unlikely to be assuaged by talmudic teachings (in many cases the contrary is probably more
likely to be true), managers and legislators might benefit from an additional perspective that
legitimizes their organization’s profit-motive and -levels. Conversely, corporations with operating
profit levels above 17% might want to consider granting a larger surplus to their customers,
increasing their wage levels, etc. And even organizations that as a whole remain within the
legitimate pricing boundaries of the Talmud ought to assess profit margins of individual products
and services to determine whether “pockets” of Ona ‘ah might exist therein.
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The two fundamental principles of just pricing according to the Talmud are
commutative justice and consent: first of all, the parties involved in a transaction
must receive a fair deal, based on given market prices and true value. Secondly,
if the deal deviates from market prices by one-sixth or above, the transaction
parties must be aware of this deviation and consent to it. Based on this second
principle, the Talmud institutes numerous exceptions to price fraud, as discussed
above. A central implication of these exemptions might be that by increasing the
transparency of their corporation’s commercial transactions, managers can extract
an additional surplus over and above otherwise permissible margins. For instance,
the fashion company Van Laack publicized the cost structure of its shirts, aiming
to justify their relatively high price with the greater value of their materials rather
than with a mere branding premium. This might be a case of trading faithfully
and hence being exempted from the stringencies of Ona ’ah, thereby enabling the
legitimate charging of higher prices.*'* Furthermore, because corporate managers
are generally agents of shareholders, transactions in which a corporation is
underpaid might be legitimately revoked, an exception that does not apply when
only principals do business with each other.*"

The flipside of the Talmud’s exceptions to price fraud are its stringencies. For
necessities such as flours and fruits, but also for any item the purchase of which
is compulsory,*'® not just overcharging is forbidden but any action aimed at in-
creasing prices is harshly condemned while conversely initiatives inducing price
decreases are praised. The 2000 California electricity crisis in which traders at
Enron and other power companies created an artificial shortage that pushed up
energy prices exponentially after governmental price caps had been removed*'” is a
prime case of the market behavior criticized by the talmudic sages. Particularly when
it comes to basic goods that are demanded on a large scale, suppliers should
ensure they keep market prices affordable, rather than exasperating them. In order
to assess whether his corporation is affected by these stringencies, a manager
might determine whether any of his corporation’s businesses sell essential or com-
pulsory items. In case they do, a strategy to comply with the Talmud might be

414 Based on bBM 51a, an exception to Ona’ah codified by Maimonides as follows: mim xwiin
N YHY 12 PR 12 00WR IR 791 7 PARPY 21 72 1T 7O TR0 70K vhy 19 PR Annka (Mishneh
Torah, Sefer Kinyan, Hilkhot Mekhira, 13,5).

415 Mishneh Torah, loc. cit., 13,9, based on bBM 108a and bQid 42b.

416  As taught by the Talmud regarding items needed for ritual observances.

417 Egan, Timothy, Tapes Show Enron Arranged Plant Shutdown, in: The New York Times,
Feburary 4th 2005,  http://www.nytimes.com/2005/02/04/national/04energy.html?ex=
1107666000&en=01449ebf62df572e&ei=5070; Tapes: Enron Plotted to Shut Down Power
Plant, Feburary 3rd 2005, in: CNN, http://articles.cnn.com/2005-02-03/us/enron.tapes
_1 grandma-millie-bankrupt-energy-trader-enron-employee? s=PM:US.
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differential pricing: a dairy company could offer its staple products below average
market prices, whereas it charges a premium for an enhanced version of the same
goods. For instance, the Israeli dairy corporation Tnuva used to sell a basic version
of many products (e.g., milk, cottage cheese) at a price fixed by the government,
while offering varieties of the product (e.g., milk with added vitamins, cottage
cheese with olives) for a significantly higher price.*'® The fundamental principle
here is that basic necessities should remain affordable for the wider public.
Regarding ii) While one mishnaic opinion forbids providing sales incentives,
the majority view is that providing rewards or decreasing prices to attract cus-
tomers is not just permissible but also praiseworthy. As the ubiquitous sales sea-
sons and incentive programs show, the key implication of this talmudic teaching
is already common corporate practice. However, driving sales must not be allowed
to come at the cost of honesty. Consequently, the Talmud forbids deceptive mar-
keting practices that misrepresent product quality. The fundamental talmudic
principle of marketing honesty might therefore be that while customers can and
should be induced towards buying a product with ancillary benefits, the product
itself may not be altered in a deceptive manner. In practice, this might imply that a
menswear retailer, for instance, may offer “two-for-one” sales and hand out free
cufflinks for its customers while being prohibited from selling a suit as Italian
when it is in fact made in Indonesia. The concept of visual theft can also be
applied to marketing honesty in branding, demanding that an image communi-
cated in advertising correspond to the actual benefits of a product or service.*"’
Regarding iii) Just as the Talmud conceptualizes dishonest marketing practices
as visual theft,"”® it views the creation of false goodwill through intentional
misrepresentation as mental theft.**' Therefore, actions of party A that invoke an
unfounded desire to reciprocate in party B are condemned, because the resulting
benefit is a stolen advantage for A.*** Impressions must hence be managed
ethically. In practice, this might imply that when an employer is legally obligated
to provide certain employment benefits, he may not portray these to his staff as

418 The deregulation of the second Netanyahu government has since abolished many of these price
caps, a measure which has sent the prices of basic goods such as cottage cheese soaring. The
resulting public outrage and social protest/boycott movement in Israel shows what a highly
sensitive management responsibility pricing is, particularly regarding essential, compulsory
items such as dairy products and housing.

419  See chapter 8 on marketing and branding honesty.

420 v n2n literally means “theft of the eye.”

421 ny7na°n literally means “theft of the mind.”

422 Note that the Talmud therefore implicitly encourages reciprocity, in effect demanding that
favors and other benefits be returned. For an exposition of the principle of reciprocity in the
Talmud, see pp. 323-326.
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voluntary gestures, thereby creating a false sense of gratitude and endearment.
However, the Talmud does not require a wrong impression to be prevented or
rectified when the resulting goodwill is based on unreasonable assumptions. For
instance, when charging business meals to a corporate expense account is common
practice, a manager need not necessarily intervene when his client showers him
with gratitude after assuming he has been invited to dinner on expense of the
manager’s personal budget.

Regarding iv) The talmudic prohibitions of misleading others based on the
biblical injunction of Lifnei Iver are most relevant in a corporate setting for situa-
tions that involve information asymmetries. Because in most cases a manager
possesses privileged knowledge and information relative to his customers,
employees, suppliers, etc., he can lead them to act in a manner conducive to his
corporation’s interests but potentially harmful to their own. The Talmud forbids
exploiting such asymmetrical relationships when doing so is not in the best in-
terest of the party led to action. For instance, a bank selling unsuitable mortgages
or investment products to uninformed customers can be perceived as causing
“the blind to stumble.”*”* On the other hand, when institutional investors such as
pension funds invest in loss-making products, the bank that advised them is most
likely not liable according to the Talmud, given that the transacting parties are on
a more equal informational footing.*** In fact, these two perspectives were at
play when the Securities and Exchange Commission (SEC) indicted Goldman
Sachs in 2010 for the sale of a specific collateralized debt obligation (CDO). The
SEC argued that the financial services firm misled and defrauded this CDO’s
investors by not disclosing that it had short-sold the very same product that it had
advised them to buy,*** whereas Goldman defended itself by stating that its “very
sophisticated investors” had sufficient information about the risks involved in the
CDO it had sold them.**® Regardless of who was right in this case, both seem to
support the talmudic principle that leading those with inferior information to
harm is unethical. This principle can of course also be applied to the investor-
manager relationship, demanding that management which has more accurate
knowledge of what happens within a corporation than the shareholders counter
this information asymmetry with transparency, communication, and honesty.**’

423 To borrow the biblical wording of Lev 19,14.

424 Assuming that the advising bank provided full disclosure of investment risks.

425 SEC, SEC Charges Goldman Sachs with Fraud in Structuring and Marketing of CDO Tied to
Subprime Mortgages, 2010, http://www.sec.gov/news/press/2010/2010-59.htm.

426 The Goldman Defense Documents, http:/ftalphaville.ft.com/blog/2010/04/19/206316/the-
goldman-defence-documents/.

427 Cf. chapter 4.1 on investor relations and communications.
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Regarding v) The Talmud warns those in official positions from abusing their
office for private gain and even requires them to avoid all suspicion that they
might be doing so. Whether temple fiduciaries or suppliers, judges or kings, they
are all subject to additional stringencies in order to avoid a corruption of or bias in
their decision-making. Given the economic size and social impact of corporations,
and consequently the scope of managerial decisions, it seems warranted to deduce
implications from the stringencies of public positions in the Talmud to contem-
porary corporate managers. **® Similar to the temple, a corporation would thereby
be required to institute strict internal controls and accountability mechanisms.
For example, instead of centralizing responsibility in the position of the CEO and
trusting him to “do the right thing,” far-reaching and fundamental decisions
should be reached after problem-solving sessions with the management board, to
then be validated by the board of directors. According to the Talmud, hierarchi-
cal superiority does not legitimize blind trust—even Moses asked his accounting
in the Tabernacle to be audited. Likewise, in order to avoid all suspicion of
corruption, corporate officers might learn from the Avitnas and Garmu families,
two temple suppliers who abstained from using their products for private use. For
instance, a manager might avoid assigning corporate resources to support his son
with a presentation for school and invest his own time, money, and effort to help.
Also, just as the Talmud forbids a bailer from selling a bailment to himself, a man-
ager can refrain from selling corporate assets to family members or friends to
avoid the suspicion that he did so at an unduly low price. But the most effective
talmudic strategy to deal with conflicts of interests is to avoid them a priori.
Managers should thereby extract themselves from making decisions in cases where
personal interests might overshadow and outweigh those of the corporation.

The stringencies which talmudic rabbis submitted to by absolving themselves
from acting as a judge for a litigant who offered them anything remotely resembling
a favor might also contain lessons for corporate managers. First of all, not just
actual bribes but any type of benefit received from a party clouds judgment and
may therefore lead to biased decisions in favor of that party. As an executive, a
central function of management is decision-making, and it is hence of the utmost
importance that this function is fulfilled in the best interest of the corporation rather
than that of the manager (when a dichotomy exists between the two). As a result, in
order to counter any bias in their decision-making, managers should avoid or at
least be aware of receiving any benefits from interested parties. For instance, if a
manager must fire one of two subordinates, the membership to a golf club from the

428 In fact, most corporations are called “public companies” by being listed on the stock exchange,
which in a certain sense makes their managers public officials.



110 3 Ethics Taxonomy Dimension 2: Regulation and Compliance

less capable one should not influence his judgment. Naturally, corporate contracts are
to be awarded to the most efficient and effective proposals, and not to those whose
main advantage is the promise of some personal benefit to the decision-maker in
the procurement process. Also, the biblical and talmudic injunction of rendering an
impartial verdict might imply for managers that they avoid favoritism and treat all
employees equally based on merit rather than on personal likes and dislikes.

Dialectically, the talmudic warnings against taking bribes teach the effective-
ness of giving them. This power was exemplified in practice by the case of Anil
Kumar, a former McKinsey Director who accepted payments from the hedge fund
manager Raj Rajaratnam to provide him with market information. Once he had
received the money, he began to share confidential information with Rajaratnam,
thereby violating his confidentiality agreement with his clients and McKinsey to
support illegal insider trading, because “I felt I owed him something given how
much he paid me.”** This statement shows how gifts can influence judgment, even
of the wealthy and accomplished and at the risk of jail-time, job loss, and public
disgrace. As R. Ishma’el b. Yossi’s above insights and narratives teach, bribing a
person is a prime means towards receiving something in return, even if it is not in
the latter’s own self-interest. While the Talmud prohibits bribery when it is illegal
in a specific country,*” there are no specific injunctions against giving bribes.**'!
An obvious implication for managers is the potency of giving others incentives to
influence attitudes and induce desired behavior. As a result, corporations could
leverage the power of reciprocity by asking their managers to actively seek ways in
which they can bestow unexpected (legal) gifts and favors on their stakeholders.

In conclusion, the talmudic perspective on fraud and corruption urges managers
to be indivisible on a number of dimensions. A separation between the price of an
item and its actual cost is a legitimate means of profit generation as long as this
separation remains within commutative limits. Likewise, the divergence between
what a product or service really offers and what its marketing promises may not be
excessive, neither may that between impression and reality. What a transaction
party expects from a deal should be indivisible from what he is actually receiving.
Furthermore, a separation in information privileges may not be exploited at the un-

429  Anil Kumar, in his statement as a government witness in the insider trading case agains the
Galleon hedge fund, http://www.businessinsider.com/anil-kumar-on-the-witness-stand-raj-
made-me-use-my-sick-childs-housekeeper-to-hide-the-money-he-made-me-take-2011-3.

430 Due to the principle of Dina deMalkhuta Dina, and potentially Lifnei Iver as well, if a bribe
leads its recipient to make decisions harmful to his employer or shareholders.

431 The story of R. Yochanan on bYev 63b mentioned in the previous section shows that giving
bribes was not unheard of for talmudic sages. Lifnei Iver also only indirectly prohibits giving
bribes when it is illegal or leads others to neglect their obligations.
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duly expense of others, but their interests should rather be perceived as indivisible
from one’s own. Refraining from putting personal interests ahead of the corporation,
and thus dividing the two from each other, demands high standards of integrity
when dealing with gifts and courtesies that can function as bribes. Conversely,
offering such gifts and courtesies to others is an effective means of becoming
united with them, which may not, however, be leveraged at the cost of separation
from the law and ethics of the land. Due to the cross-functional relevance of the
talmudic concepts relating to fraud and corruption,”* a corporation can only
adhere to them when its entire organization becomes indivisible from high
standards of integrity and honesty.

3.2 Issue 4: Whistle-Blowing

3.2.1. Dissenting to Causes of Harm and Preventing Harm Caused by Dissent

Similar to a sports referee blowing his whistle after a foul, a corporate whistle-
blower intervenes when observing something he considers to be misconduct.
Both referees and corporate whistle-blowers fulfill an invaluable function, in
theory at least, by enabling fair play in sports and business, respectively. Yet the
ethical complexity of corporate whistle-blowing lies where the sports analogy
breaks down: unlike a referee, a whistle-blower is not an impartial observer re-
sponsible for the game as a whole, but in most cases a member of an organization
and team whose success he is obligated to contribute to. In this role, the whistle-
blower’s actions can result in the corporate parallel to an own goal by disrupting
and potentially damaging the side he is supposed to be playing for.

The fundamental whistle-blowing dilemma results from the desire to prevent,
stop, or punish misconduct on the one hand and the fear of causing harm by doing
so. This fear is not unfounded, because the disclosure of misconduct might not only
cause potentially severe negative consequences for the individuals perpetrating it
but can also harm both the whistle-blower himself and the organization he is blowing
the whistle on. The revelations of Julian Assange, Edward Snowden, and Chelsea
(formerly Bradley) Manning are cases in point. In the corporate realm, Matthew
Lee, an accounting executive at Lehman Brothers, raised concerns of unethical
accounting at the financial services firm almost half a year before its collapse and

432 For instance, the concepts of Onaah, Lifnei Iver, and Geneivat Da’at are applicable to corporate
strategy, operations, finance, marketing, human resources, and other corporate functions.
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subsequently lost his job.*** And the mere prospect that the hard-disk of a banking

executive obtained by the whistle-blowing website WikiLeaks might contain in-
criminating information about Bank of America led to a three percent drop in the
financial institution’s share price.** The personal and corporate costs of whistle-
blowing are also exemplified by the case of the night guard Christoph Meili, who
exposed the destruction of documents relating to orphaned assets of Jewish cus-
tomers at the Union Bank of Switzerland (UBS). His pursuit of justice led to a
judicial investigation against him for violating Swiss banking secrecy laws, forced
him to seek political asylum in the USA upon receiving death threats, led to a repu-
tational disaster for UBS, and a court settlement costing the bank 1.25 bn USD.**

These cases also show that irrespective of whether a whistle-blower raises his
concerns within the corporation or makes them public by informing the media or
authorities, the dialectic of his position is that he is likely to cause damage by
doing the right thing and by pursuing a good cause. On a personal level, be-
coming a whistle-blower may lead to job loss, intimidation, depression, and many
other painful consequences.* The ethical dilemma resulting from this causality
is whether a witness of wrongdoing is obligated to protest against it, even if in
doing so he might harm himself. On the corporate level, the dilemma results
from the question whether the potential damage inflicted on a business and its
members when executive officers or employees protest misconduct violates the
whistle-blowers’ organizational obligations.**” The questions we hence pose to
the Talmud are: does a witness of corporate misconduct have an obligation to
dissent? If so, how is this obligation to be fulfilled? And at what cost?

433  Corkery, Michael, Lehman Whistle-Blower’s Fate: Fired, in: The Wall Street Journal, New
York, NY, March 15th 2010, http://online.wsj.com/article/SB1000142405274870458840457
5124134271085018.htm1?mod=WSJ_hps MIDDLESecondNews. For the letter in which Lee
raised his concerns to Lehman’s senior management, see: http://dealbook.nytimes.com/
2010/03/19/the-letter-by-lehman-whistle-blower-matthew-lee/.

434  Schwartz, Nelson D., Facing Threat from WikiLeaks, Bank Plays Defense, in: The New York
Times, New York, NY, January 2nd 2011, http://www.nytimes.com/2011/01/03/business/
03wikileaks-bank.html. Share price development information from Google Finance.

435 Eizenstat, Stuart, Imperfect Justice, New York, NY, 2003, p. 94ff.

436 The public celebration of whistle-blowers as heroes or their subsequent careers as authors and
corporate speakers, such as in the case of the Enron, WorldCom, and FBI whistle-blowers
named “Time Person of the Year” in 2002, reflect the respect evoked by those who are willing
to sacrifice their own well-being to protest against misconduct.

437  This fundamental dilemma has been studied in the business ethics literature for decades, see for
instance Vinten, Gerald, Whistle-blowing: Subversion or Corporate Citizenship? London, 1994;
Whistle-blowing: Corporate Help or Hindrance?, in: Management Decision, 1993; Kurz, H.L/
Westin, A.F., Whistle Blowing: Loyalty and Dissent in the Corporation, New York, NY, 1981.
While in theory anyone with privileged information can become a whistle-blower, the vast majority of
cases involve organizational insiders who hence have obligations towards the company in question.
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3.2.2. To Protest and to Protect

The Obligation to Protest

In the conclusion of mShab 5,4, a Mishnah codifying the apparel with which ani-
mals are forbidden to enter the public domain on Shabbat, R. Ela’zar b. Azaryah
is reported to have affixed a strap to his cow as he led it out, a practice of which
the rabbis disapproved: R2w 7°I7p 1°2w 7¥I¥72 AR 707 OV 12 WYIR 027 KW N0
o'non 1x12. ¥ This teaching leads the Talmud to formulate one of its strongest
formulations of an obligation to dissent when witnessing misconduct. Questioning
the Mishnah’s wording, the Gemarah asks why the above statement is formulated
as if R. Ela’zar owned but one cow, although his herd numbered 13,000 animals.
Answering this objection, the Gemarah cites a Baraita suggesting that in fact the
cow was not Rabbi Ela’zar’s but rather his neighbor’s and was named after him
because he did not protest its (mis)treatment. This response introduces a Sugya
about the responsibility of protesting wrongdoing if one has the ability to do so:
1Y OWIR 2Y 05N 1Y MWIND NP2 WIR DY 0ONI AN KDY NP WIRD MDD WHORY 1 93
212 0w 2 By 01 190 09w 992,47 As the Soncino edition points out, the word
“oon1” is also used in the context of a debtor defaulting on a loan to signify the
seizure of a pledge.**® This semantic connection hence implies that similar to how
a pledge functions as a guarantee that a debt will be paid off, a witness of wrong-
doing with the ability to protest it is like a security to end it. And just as a pledge
is seized when financial obligations are not fulfilled, the witness who can but
fails to protest moral bankruptcy must pay and is hence liable for the misconduct
of his household, city, and even the entire world.

438 The cow of Rabbi Ela’zar b. Azaryah used to go out with a thong between its horns, which
was not according to the will of the sages.

439  bShab 54b: Everyone who is able to protest against the members of his household but does not
protest is seized on account of the members of his household; against the inhabitants of his
city, seized on account of the inhabitants of his city; against the entire world, seized on account
of the entire world.

440 The Soncino Edition’s commentary of the Talmud, bShab, loc. cit. Accordingly, the first of
Jastrow’s translations of the word 05n is “to seize,” based on bKet 84b, and Jastrow translates
oon1 as the according niphal form, i.e., “to be seized” and “to be arrested” based on ExR 15,18
and tChul 2,24. (Jastrow, Marcus, Dictionary of Talmud Babli, Yerushalmi, Midrashic
Literature and Targumim, Vol. II., New York, NY, 1950, p. 1687f.)
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From the ensuing discussion in the Gemarah, it appears as if “ WoRw " 93
mnn?” (“everyone who is able to protest”) refers to those in positions of authority
and hence with the power to stop misconduct.*"' Punishment is brought upon
elders because they did not forbid the princes, a judge, and his superiors who are
responsible for heeding the tears of those coming before them, and the 1777 n7n
(“Attribute of Justice™) argues with God that the righteous of Jerusalem be pun-
ished because despite their power, they did not protest the sins of the wicked. ***
As in the parallel to the seizure of a pledge, these sources suggest that those who
fail to make use of their ability to protest become co-responsible and hence co-
liable for the wrongdoing they witness. This implies that preventing or ending
misconduct if one has the authority to do so is an obligation.

The Obligation to Rebuke

Does the Talmud hence reserve an obligation to dissent for people in a higher
hierarchical position than those they ought to protest against? A Sugya dealing
with the norms of 7210 (Tokhachah, rebuke) seems to indicate otherwise with the
following verse: Xum 9y Xn-¥2) ,3n"y-N& MIA 0237 ;72292 ,7°08-N8 Nawn-xb. 44
Note that this biblical source already contains the talmudic principle discussed
above that those failing to protest wrongdoing commit a sin themselves, albeit
without limiting liability to those “nn? qwarw "»” (“who are able to protest™).
Accordingly, Rava interprets the verse to mean that the obligation to dissent
transcends hierarchy, authority, and ability. Responding to the question whether
the verse’s double use of the word “rebuke” implies that one should admonish
someone not just once but twice, he responds that “7217” implies “rebuking even
a hundred times,” whereas “n°2in” teaches that the master must rebuke the dis-
ciple.444 From the verse’s combined terms (7°2in 11217), Rava interprets that rebuke
ought to be given “0pn %an,”** i.e., under all circumstances, even from disciple
to master. **°

441 This is probably why the Soncino Edition translates the term as “whoever can forbid.”

442 bShab 55a.

443  Lev 19,17: You shall not hate your brother in your heart; you shall surely rebuke him and not
carry sin because of him.

444 DbBM 3la.

445  Ibid.: Lit. “from every place.”

446 Sifra Qedoshim 4,8 ed. (Weiss fol. 89a) interprets the combined terms to mean that rebuke
ought to be given multiple times (i.e, the Halakhah Rava deduces from 12i7).
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The responsibility for protesting wrongdoing and the warning against turning
a blind eye irrespective of one’s social position is emphasized by a Sugya that
debates the reasons for Jerusalem’s destruction. One of the opinions is: 72717 R?
N?Y YPIP2 1D WD NI MINRAW IR ... 3T DR T WP ROV Dawa XOR DU
a1 & . *” According to this tradition, hiding from the obligation to rebuke
and thereby pretending not to see misconduct, makes the community as a whole
liable, leading to collective punishment. While the two preceding sources seem
to imply that nothing limits the responsibility of Tokhachah, another tradition
suggests that the efficacy of rebuke ought to be taken into account: RY?°R °29
7 KOW QTR DY MM T2 YW 12T W7 DIR DY MEHW awd Nynw M2 WYeR N own
ymw1 wrw 1274 R. Abba thereupon supports this deduction, stating that it is a
duty (72177) not to say something that will not be heard, based on the proverbial
saying: 723§ ,02077 n2¥7 s 789w-19 77 noin-ox.

This factor of rebuke’s potential efficacy might be what the phrase « *n 93
mnn? warw” (“all who can protest”) referred to, making whether rebuke ought
to be given more contingent on the person to be protested against than on the
potential protester.**® This reasoning is woven into the ensuing dialogue from the
Gemarah discussed above between God and the Attribute of Justice about why
some in Jerusalem are punished, whereas others are spared: 4197 P77 N 7R
AR DA DOVWI 199 2N DOP0TX 1997 37 KR 1R 19K unwl o y'wad a"apn
1227 RY 072 IR ORW 0102 YT ML 9 MR TR XY Mnn o712 70 v'wan 11k
omn.*! The Attribute of Justice objects to this by saying: 0a% "9 7197 ox ¥"w21

447 bShab 119b: Jerusalem was only destroyed because [its inhabitants] did not rebuke one
another ... [The members of] Israel in that generation sheepishly hid their faces in the earth
and did not rebuke one another.

448 DbYev 65b: R. Ile’ah stated in the name of R. Ela’zar son of R. Shimon: Just as it is a duty for
man to speak something that will be heard, so too it is a commandment for man not to speak
something that will not be heard.

Rashi (ibid., s.v. ynw17 727 m1?) interprets this tradition as an obligation to refrain from rebuke
if it will not be heeded.

449  Prov 9,8: Do not rebuke a scorner, lest he will hate you; rebuke the wise person, and he will
love you.

450 The reason then why the ensuing Gemarah emphasizes that those in positions of authority
ought to give rebuke is not that the obligation to protest is contingent on their position but
rather on the protest’s expected efficacy, which increases when the rebuke comes from a
superior hierarchical position.

451 bShab 55a: Said the Attribute of Justice before the Holy One blessed be He, “Master of the
Universe, what differentiates these from those?” Said He to her, “These are completely
righteous, whereas those are completely wicked.” Said she before Him, “Master of the
Universe, it was in their hands to protest and they did not protest!” Said He to her, “It was
revealed and known before Me that if they had protested against them, their words would not
have been accepted.”
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"93 n.%? Underlying this fascinating exchange is the theoretical assumption that

punishment for failing to protest wrongdoing is not justified when protesting
would have had no impact. Conversely, the obligation to dissent translates into a
liability for failing to dissent when protest would have been effective. In practice,
however, this Sugya indicates, knowledge of rebuke’s future efficacy is revealed
only to God. Hence, although they ought to reflect upon how rebuke might have
an impact, mortals are not provided with a license for inaction in the face of
misconduct, even when they believe that the chances of affecting change are
very low. This finding is also supported by the teaching immediately preceding
the dialogue between God and the Attribute of Justice, which relates that when
R. Zeira urges R. Shimon to reprove the Exilarch’s officials, the latter worries
that they will not accept rebuke from him, to which R. Zeira responds: &77 2"vX
1 Arn® 2apn.*> This advice and the ensuing Gemarah imply that similarly to
how the Attribute of Justice has the courageous audacity to protest God’s planned
punishment of the wicked in Jerusalem, a witness of misconduct should pursue
justice by objecting to wrongdoing even when it is committed by seemingly
infallible authorities.

Based on the preceding discussion, it seems reasonable to conclude that the
Talmud answers the question of whether a witness of wrongdoing has an obli-
gation to dissent in the affirmative.*** However, fulfilling this obligation can run
counter to a series of other talmudic norms and values, given the potentially dam-
aging consequences of doing so, particularly with respect to a) the perpetrator of
misconduct, b) the corporation within which misconduct occurs, and c) the
whistle-blower exposing the misconduct.

452  Ibid.: Master of the Universe, if it was revealed before You, was it revealed to them?

453 Ibid.: Even though they will not accept [the rebuke], master should [nonetheless] rebuke them.
R. Zeira justifies his advice with Ezek 9,4, the verse which differentiates between the righteous
and wicked of Jerusalem that gives rise to the above dialogue between God and the Attribute
of Justice.

454 For further studies on the concept of Tokhachah and its implications, see Zank, Michael, The
Ethics of Rebuke, in: The Journal of the Society for Textual Reasoning, Vol. 4, No. 1,
November 2005, (available online http://etext.lib.virginia.edu/journals/tr/volume4/TR_04_01
_e02.html); Zvi, Zohar, Between Love and Enmity: Three Traditional Modes of Under-
standing the Commandment of Tokheha (Rebuke)—and their Socio-Religious Implications,
in: Fishbane, Simcha/Schoenfeld, Stuart, Essays in the Social Scientific Study of Judaism and
Jewish Society, Montreal, 1990, pp. 105-121. See also Pava, Moses L., The Art of Moral
Criticism: Rebuke in the Jewish Tradition, in: Levine, Aaron (ed.), The Oxford Handbook of
Judaism and Economics, Oxford, 2010, pp. 295-306.
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a) Guarding the Culprit
Besides an interest in rebuke’s efficacy, R. Abba’s deduction based on Prov 9,8455
can be read as an appeal to prevent damage to the parties involved in rebuke. For
this aphorism is also a warning not to lead another person into sin and thereby
harming him, as well as oneself. This might already be alluded to by the verse
immediately following the scriptural source for rebuke: °312-n¥ Twun-¥?) opn-X?
712 777 291,79y, 2 Perhaps because giving rebuke involves the serious risk
of causing resentment in the person being rebuked, the Torah immediately warns
not to harbor hateful feelings, on the contrary, to love instead. Protesting against
misconduct can consequently harm both the recipient and the giver of rebuke.*’
Someone subjected to rebuke might resent and hence not be able to love the
person rebuking him, which might in turn make the person giving rebuke guilty
of transgressing Wy *19% (Lifnei Iver, placing a stumbling block before the blind,
i.e., leading someone to sin).**® Therefore, protesting misconduct ought to be
done in a manner that minimizes the likelihood of animosity arising.**’
Furthermore, causing embarrassment to the recipient of rebuke is considered
a sin as well.*® In his comments on Lev 19,17, Rashi draws on a Midrash which
teaches that even though the Torah instructs reproving someone when necessary,
rebuke ought to be relayed in private and in a manner that does not embarrass its
recipient.*' This halakhic injunction to rebuke a person in private seems to pre-

455  Seep. 115, fn. 449.

456 Lev 19,18: You shall not take vengeance, nor bear a grudge against the children of your
people, and love your fellow like yourself.

457 From a talmudic perspective, sin leads to punishment, and hence harm—see for instance the
Mishnah and the ensuing Gemarah on bShab 31b, which establish a causality between three
sins and death. Furthermore, the Talmud teaches a multiplier effect of sin, see for instance bQid
46b, which teaches that the world hangs in perfect balance between an equal amount of merit and
sin, and every individual performing a good deed or sin tips the balance of the entire world in
the respective direction, hence causing universal benefit or damage. Therefore, leading others
to sin is perceived as causing damage to all parties involved, and even to the entire world.

458 For a discussion of Lifnei Iver, see pp. 94f.

459 The talmudic traditions rebuking Yehoshua b. Perachya for his method of rebuking Yeshu
(according to the scholarly consensus most likely Jesus) of Nazareth provide a guide on how to
prevent reproach from causing such animosity: let the left hand push away but the right hand
always invite back. (bSan 107b. Cf. the parallel tradition in bSot 47a.)

460 bAr 16b.

461  Rashi, Lev 19,17, s.v. Xon v7v Xiyn-x?). This comment is based on Sifra Qedoshim 4,8 (ed.
Weiss fol. 89a), which teaches that Lev 19,17 warns of bearing sin on behalf of others because
rebuke should not be given in a manner that embarrasses its recipient. Cf. Maimonides,
Mishneh Torah, Sefer Madda, Hilkhot De’ot 6,8-9, which teaches that in cases where rebuke is
unlikely to have a positive impact it should be avoided lest it has a negative one, such as
causing embarrassment or hatred.
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clude public protest against individual wrongdoing. Furthermore, the more homi-
letic teachings regarding the talmudic principle of 0127 NRN1X (Onaat Devarim,
verbal injury) warn about the severity of causing shame, especially in public.**
Whether words constitute Ona’at Devarim does not just depend on their effect,
but on the motives behind their expression as well. The Gemarah deduces this
from the scriptural verse it offers as the source for the prohibition of verbal
injury:*® Lev 25,17 ends with a reference to God,*** because only He and the
speaker know the motivations of words. Rebuke ought to hence be given with
pure intentions and not out of malice or in a manner that prevents its recipient
from suffering a loss of face or reputational harm.

Despite its protection of those at whom rebuke is directed, the Talmud does
not condone passivity towards wrongdoing, even if the alternative is an inter-
vention that harms a perpetrator. The following Mishnah teaches that in certain
cases, someone must be prevented from doing harm even at the cost of his life:
L ADTIRAT TIWIT MR A0 WK BT 1IN AR AT I IR PRRAw 17 1R 6
Note the Mishnah’s concern for both victim and perpetrator, expressed through
its describing of the killing of someone to prevent them from committing severe
crimes as “saving them.” In asking for the source of the first of the Mishnah’s
teachings, the ensuing Gemarah offers a section of a verse from the same chapter
in Leviticus that formulates the obligation to rebuke discussed above: 7°37 790-X?
MW YY) 019 Tayn X9 7w " The Gemarah questions this scriptural
proof, since it has already been used as the source to answer a Sifra: 7R17? P71
¥R AP RTW PIY PRI PUOY IR N MR M2 yaw xaw van ok L7 The
Gemarah then suggests that Lev 19,16 (7ayn X?) is in fact the scriptural source of
the Mishnah, while that of the Baraita is Dtn 22,2, which teaches the obligation to

462  See pp. 73f for a brief description of this concept.

463 bBM 58b.

464 DN LAY IR D CPIRNR DR Linmy-ny vhR i X291 And you shall not wrong, a man his
fellow people, and you shall fear your God, because I am YHWH, your God.

465 mSan 8,9: And these are to be saved [from sinning] even at the cost of their souls: he who
pursues after his fellow to kill him, and after a boy, and after a betrothed girl ...
The Mishnah continues that he who pursues after an animal, or desecrates the Shabbat, or
engages in idolatry may not be saved at the cost of his life. The boy, girl, and animal are being
pursued to be raped. These same halakhot are codified in Sifra Qedoshim 4,8 (ed. Weiss fol.
89a).

466 Lev 19,16: You shall not walk as a talebearer amongst your people; do not stand over [i.e., idly
by] the blood of your fellow; I am YHWH.

467 bSan 73a: From where do we know that someone who sees his friend drowning in a river, or
attacked by wild beasts, or approached by robbers is bound to save him?
This question is based on Sifra Qedoshim 4,8 (ed. Weiss fol. 89a).
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help restore lost property.*®® This Sugya thus reinforces the obligation to inter-
vene when witnessing harm, and for certain severe cases (murder, non-consensual
pederasty, adulterous rape) forfeits the right of a perpetrator to his own life. Of
course, cases of corporate misconduct will seldom involve these severe infrac-
tions. But the right of victims, also of lesser physical and property damage, to be
aided by those witnessing their predicament is unequivocal.

The fundamental whistle-blower’s dilemma between a desire to fight wrong-
doing and a fear that doing so will lead to additional harm is also exemplified by
the issue of 77von (Mesirah, “informing to government officials™).*® In talmudic
times, informants who delivered fellow Jews to the Romans or other authorities
were harshly condemned. " Besides the possibility of causing collective punish-
ment as reprisal, Mesirah was prohibited because it could preclude the right to a
fair trial for the accused, given the lack of a transparent judiciary in most terri-
tories. However, R. Moses Isserles (the Rema) argues that a fraudster may be
turned over to the authorities, and embedded in his line of reasoning is a
potential whistle-blower’s guide: 101 ,0°27 P>1Pw WIN? W, TMITI1 Q01T POWY N
725 77T K9X 12 POYNN AR PR M9 1009 7919w 1R oXY ,awy ®9w 12,47 This
commentary indicates that before resorting to whistle-blowing, there must be a
concern that a person is causing damage to the public.’? Secondly, this person
must be rebuked directly and personally, so as to allow him the possibility of
repentance and so as to avoid his public loss of face. And only when this private
intervention has no effect, he may be informed against to authorities, albeit only
in a manner that mitigates the risk of further damage (such as collective scape
goating).

468 12 \n2wm InK IS WY 7Y Y M A0 TIR-98 ,In90R)--Iny Ty 89PN P 21 No-0X): And if
your brother is not near you, and you do not know him—then you shall bring it [i.e., the lost
item] inside your house, and it shall be with you until your brother seeks it, and you will return
it to him.

469 For a thorough analysis of the Mesirah concept, see Broyde, Michael J., Informing on Others
for Violating American Law: A Jewish Law View, in: Halacha & Contemporary Society 5,
2002; for an applied perspective of this concept in Orthodox practice, see Cohen, Simcha J.,
Reporting and Prosecuting Jewish Criminals: Halakhic Concerns, in: Ideals. Institute for
Jewish Ideas and Ideals, http://www.jewishideas.org/rabbi-j-simcha-cohen/reporting-and-
prosecuting-jewish-crimin.

470 DbGit 7a; bBBM 83b; bBQ 117a, 119a.

471 Shulchan Arukh, Choshen Mishpat, 388,12: Someone who engages in forgeries and the like,
and there is a concern that he damages the public, we warn him not to do so, and if he does not
listen, it is permitted to turn him in, saying that no one else is engaged in such [misconduct]
except for him alone.

472  Given the fact that corporations are generally public companies, and even if they are privately
held have a size that impacts society at large, corporate misconduct per se might be classified
as causing public damage.
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b) Guarding the Corporation

Given the negative impact the exposure of misconduct can have on a corporation’s
performance, could whistle-blowing violate the talmudic obligations of executives
towards their shareholders, and of employees towards their employers? The
Talmud institutes a number of norms protecting principals and employers from
being harmed by those who safeguard their assets or work for them. For instance,
a Mishnah teaches that a bailee is responsible for damage he causes to the
bailee’s property while on the job.*”> And the Gemarah records that a principal
must not bear a loss caused by his agent, because he can argue “I appointed you
to benefit and not to harm me” (Cny> &7 PmTw npnv).** Regarding em-
ployees, the Talmud codifies a principle that a laborer’s “hand is like the hand of
his employer” (m*a7 H¥2 73 177 %v9 *1xw).*”* Hence, just as an employer would
not willfully harm himself, an employee by extension should not harm him
either. Furthermore, a number of traditions, both halakhic and homiletic, stress
that employees not waste the time which employers pay them for,*’® further
emphasizing the responsibility of workers to add rather than destroy value.

These traditions can be read as clear exhortations to corporate officers and em-
ployees not to cause harm to those on whose behalf they are working. Does this
imply a prohibition to intervene against misconduct when doing so might damage
the corporation? Perhaps it does not, because the responsibility to further the
interests of a superior or shareholder might be overridden by the talmudic maxim
that rhetorically asks: “the words of the Master and the words of the disciple, who
do you listen to?” (?2ymw *» *727T TM70 27 277 *27). In his discussion of
whistle-blowing, Aaron Levine invokes this talmudic principle which “conveys
that God’s law not to engage in wrongdoing supersedes an employer’s instruction
that is contrary to that law.”*”” The following talmudic appearances of this principle
clearly teach that when a person acts on behalf of someone else, for instance by

473 mBM 6,6.
474 bBM 108a, bQid 42b.
475 bBM 10a.

476 bBer 16a; bQid 33a; bTaan 23a. See the discussion on the talmudic call for employee diligence
on pp. 266-270.

477 Levine, Aaron, Moral Issues of the Marketplace in Jewish Law, New York, NY, 2005, p. 427.
Levine’s discussion (pp. 423-482) seems to be the only study of whistle-blowing in the Jewish
business ethics literature. Of relevance as well is a column written by Asher Meir on “tattling,”
in: The Jewish Ethicist. Everyday Ethics for Business and Life, Jerusalem, 2005, pp. 263-267,
and the noted entry by Moses Pava in the Oxford Handbook of Judaism and Economics: Pava,
Moses, The Art of Moral Criticism: Rebuke in the Jewish Tradition and Beyond, in: Levine,
Aaron (ed.), The Oxford Handbook of Judaism and Economics, Oxford, 2010, pp. 295-306.



3.2 Issue 4: Whistle-Blowing 121

following the latter’s orders, he is still responsible for the consequences of his
actions: on bQid 42b, the Gemarah questions a Mishnah that exempts someone
from liability who gives his agent a fire that subsequently causes property damage.
Responding to the Kashya that the agent of a person is considered like the person
himself (\nn2 278 YW 1MW), the Gemarah counters that this case is different: X7
a2y 127> mow.*”® The reason why the agent cannot claim innocence because he
was simply following orders, the Gemarah argues, is the above ‘2777 *27’-principle:
instead of obeying his principal’s illegal orders, the agent should have adhered to
the halakhic prohibition of causing damage through fire, and is hence liable. The
responsibility to “just follow orders” or to “simply act in the interest of the corpor-
ation” is hence no excuse to exempt oneself from the duty to protest against mis-
conduct. Nonetheless, the duty not to harm employers and principals are “words of
the Master” as well, as evinced by the talmudic traditions at the opening of this
section. The potential whistle-blower must hence navigate the excruciating dilemma
arising from the tension between the obligation to benefit the company he works
for and the responsibility to do something that might damage it. What is certain
however is that an agent or employee need not and may not follow illegal or
unethical orders—the “words of the Master” in this case clearly override those of
His disciples. Although obligations towards principal or employer are “words of
the Master” as well, the agent or employee must and may therefore only fulfill
them in a context that does not violate other halakhic injunctions, such as the duty
to intervene when witnessing wrongdoing, and to refrain from committing it oneself.

¢) Guarding the Self

Should a whistle-blower put his own job and well-being at risk to help others? The
Bible categorically condemns endangering oneself: Tx» 791 v 732 Mwn p1. Y
The words “only”’(?7) and “a lot” (78%) here provide an unequivocal emphasis to
a verse that would have already been a clear legitimatization of self-preservation.
The Talmud contains calls to guard oneself as well. As noted above, Hillel
famously asks in Tractate Avot: 7 %% IRWIT ;7 1 2 IR PR DX MR 777 XN
»mx oy X2 ox ar. * In typical dialectical manner, this Mishnah encourages
both the pursuit of self-interest and a connection to a greater good.

478 Because there is no agent for an act of transgression.

479 Dtn 4,9: Only protect yourself, and protect your soul a lot.

480 mAv 2,14: If I am not for myself, who is for me? Yet when I am [only] for myself, what am 1?
And if not now, when?
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This tension manifests itself in two types of dilemmas presented by the
Talmud: what responsibility does a witness of a life in danger of being lost have,
and what responsibility does a witness of property in danger of being damaged
have? In the former case, the extreme scenario is where saving another’s life
endangers one’s own. According to the Yerushalmi, potential rescuers must put
their own life at risk to save someone from certain death.**' Yet the Bavli seems
to reach a different conclusion, relating a moral dilemma recorded in the Sifra*®
in which two people are travelling far from civilization and have enough water to
sustain only one of the two. Expounding the ending of Lev 25,36,*** Ben Patura
first suggests that both should drink and die rather than watch the death of a
friend: "7 5w WNNMA DR TAR AR ORI N omaw nww aon. Y After this,
however, he seems to accept R. Akiva’s contrary opinion, ™ which interprets the
verse’s “ny iR "m” (“that your brother may live with you™) to mean that “ 7n
Tran b 2T The norms of wo1 mp™ (saving a life, Pikuach Nefesh)
appear to support this conclusion. While the Talmud clearly teaches that one must
transgress any prohibition to save a life, it excludes idolatry, sexual immorality
and murder from this injunction.*®’ The last exception seems to preclude taking
one’s own life to save that of another, given the similarity between homicide and
suicide, in a case where it is certain that only one of two people can survive. The
belief underlying these difficult teachings might be the equality of human life,
which the Talmud formulates as a rhetorical question: *5uv P10 T7°7 RI¥TT NI RN
DY P10 X123 XIATT KT ’n9°7. "% Conversely, one cannot know whether another’s
life is worth more than one’s own, and hence should not commit suicide to save
someone else. Consequently, there appears to be an obligation to risk one’s own
life to avoid the certain death of another, as taught by the Yerushalmi tradition
above as well. This obligation to potentially incur harm for the benefit of another
is supported by a Machloket which teaches that the obligation to rebuke must be
fulfilled up until the point where it leads to personal injury.*® Since a correct

481 yTer 8,4 46b [Venice and Krotoshin Editions].
[Piotrkow Edition: yTer 8,4 47a.]

482  Sifra Behar 5,3 (ed. Weiss fol. 109b).

483 Ty IR M) TIRRR DR L,N°290) W3 IARn mRR-9%: Do not take from him interest or increase,
rather fear your God that your brother may live with you.

484 bBM 62a: It is better that both drink and die than that one of them should see the death of his
friend.

485 Implied by the Gemarah’s ®2°py 'Y X2w 7¥ (until R. Akiva came).

486 Ibid.: Your life takes precedence over the life of your friend.

487 DbYo 82a.

488 bPes 25b: Why do you see your blood as redder? Perhaps his blood is redder.

489 DbAr 16b, whereby the obligation to rebuke is binding up to the point at which one is struck,
cursed or scorned by the person being rebuked, but not beyond that point.
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assessment of when a risky rescue attempt becomes suicidal mostly requires
superhuman prescience, it is unlikely that there is a clear obligation to endanger
one’s own life to save another. However, the continuation of the Sugya following
mSan 8,9 discussed above teaches that one is bound to take the trouble of hiring
men to save someone from danger.*”® Hence, while the duty to rescue others
must not necessarily be fulfilled at the cost of one’s own life, a financial expense
to do so should be incurred if necessary. This can be understood to include the
cost of sacrificing one’s job.

If the misconduct a potential whistle-blower witnesses does not threaten
someone’s life but does cause some other form of material damage, the question
arises whether one has a duty to risk one’s own financial position to prevent or
end non-lethal harm from occurring,*’' given that whistle-blowing may result in
unemployment, lawsuits and other severe monetary costs for the whistle-blower
himself. On the one hand, there are clear talmudic injunctions against risking
one’s own property for someone else’s. Commenting on the Mishnah that allows
someone to ignore a lost object in certain cases, the Gemarah suggests that one
such case is: 17720 Swn 721 2w, *% This is inferred from an interpretation which
expounds the following section of a verse as an exhortation to prevent oneself
from slipping into poverty: 1928 72-17 8% *3 ,09%.*" Based on this interpretation,
the Gemarah teaches: 7% 93 “w> omp 7ow.*** However, when this dictum is
repeated by R. Yehudah in the name of Rav a few folios further on, it is followed
by a warning that people who habitually prioritize the safeguarding of their own
property versus that of others in order to prevent falling into poverty will event-
ually suffer the fate they are trying to avoid: 72 7% X2 710 72 Wxva o»pni 92.%
R. Yehudah’s warning immediately follows a Mishnah which states: n7axy 1n7axR
DTIP 12w 127 NTARY INTAR MATP INTAN 1A ... 4% Hence, it appears that halakhically
there is no obligation to sacrifice one’s own property for that of another, while
homiletically the rabbis aimed at preventing the corruption of character such a
stance can cause. This dialectical approach is also implicit in the following

490 bSan 73a.

491 Since the Talmud leans towards not requiring someone to risk his own life to save someone
else’s, Kal vaChomer (by means of an a fortiori inference) one mustn’t risk one’s own life to
save someone else’s property. Hence, the question remains whether one must risk one’s own
property to save that of another.

492 bBM 30a: His is more valuable than that of his friend.

493 Dtn 15,4: However, that there may be no destitute amongst you.

494  bBM 30a-b: Yours take precedence over that of anyone.

495  Op. cit. 33a: All who uphold themselves in this manner in the end will come to it [destitution].

496 mBM 2,12: If his own lost item and the lost item of his father, his own takes precedence. His
own lost item and the lost item of his teacher, his own takes precedence ...
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famous Mishnah of Tractate Avot: 1--77w 72w ,°2W 20 W7 0782 MR VAR
-TOW TRWY TR0 W LYOIRT QV--00 TRWY 700 090 L0170 DT T LTPIRIR WOY NP AT
YOI--9w e hw Tow 1on-.*"" The average character trait towards property,
i.e., minding one’s own business, is hence condoned but criticized.** Therefore,
while the Talmud is unequivocal in its respect towards an individual’s physical
safety and economic interests, it nonetheless urges solidarity with his fellow
human beings, and demands incurring financial and in some cases even physical
sacrifices to protect or save others from harm.

In light of its imperative to protest and intervene against wrongdoing, the
Talmud’s protection of perpetrator, employer, and whistle-blower can be viewed
as tempering forces in its overall position that demands the witness of mis-
conduct to help. Essentially, the synthesized talmudic ethics of whistle-blowing
might be summarized as follows: step forward, speak up, protest wrongdoing,
help the victims, but do so in a manner that minimizes additional harm—to
yourself, your company and the person you are rebuking. This requires weighing
and reflecting on possible actions and their potential consequences, rather than
relying on ‘ready-made’ recipes. In any case, the talmudic dictum of Xn139517 X1>7
X7 (Dina deMalkhuta Dina, “the law of the land is [binding] law”)**’ requires a
potential whistle-blower to report his knowledge of planned or committed
offenses, if the country in which he lives institutes a legal obligation to do so.>"

497 mAv 5,9: There are four character types in people: He who says “What’s mine is mine, and
what’s yours is yours,” this is the average type. And some say that this is the type of Sodom.
“What’s mine is yours, and what’s yours is mine,” people of the land [the uneducated type];
“What’s mine is yours, and what’s yours is yours,” pious; “Yours is mine, and mine is mine,”
wicked.

498 The negative connotation of Sodomite character traits is exemplified by the talmudic principle
of 170 N %Y 1213 (restraining a person regarding the traits of Sodom), which is invoked to
justify coercing a person to benefit someone if it does not adversely affect himself. See for
instance bBB 12b. For studies of this concept, see Tamari, Meir, The Challenge of Wealth, pp.
137-142; Lichtenstein, Aharon, Does Judaism Recognize an Ethic Independent of Halakhah?,
in: Leaves of Faith: The World of Jewish Learning, New York, NY/Jerusalem, 2004, pp. 44-
47, Kirschenbaum, Aaron, Equity in Jewish Law: Halakhic Perspectives in Law. Formalism
and Flexibility in Jewish Civil Law, New York, NY/Jerusalem, 1991, pp. 196ff.

499 The law of the kingdom is [binding] law. See bBQ 113a-b; bBB 55a; bGit 10b. This maxim of
Shmuel in effect integrates the civil, criminal and public law from the countries of the Jewish
diaspora into Halakhah, thus making the abidance to secular law a religious obligation. For
further scholarship into this maxim, see Shilo, Shmuel, X7 Xm>don7 X7, Jerusalem, 1995;
Graff, Gil, Separation of Church and State: Dina de-Malchuta Dina in Jewish Law, 1750 —
1848, Tuscaloosa, AL, 1985. See also pp. 175-180 of this thesis.

500 For instance, §138 of Germany’s Criminal Code (Strafgesetzbuch) requires someone with
knowledge of certain planned or committed offenses to report these to the authorities.
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And even if there is no such legal obligation, the concept of 177 nwn %15
(Lifnim meShurat haDin, going beyond the letter of the law)*°' might be invoked
to help end wrongdoing even if not required to do so by law.

Guarding the Tongue

Having resolved to become a whistle-blower, a person should take the intricate
laws and beliefs of ¥y W% (Lashon haRa’, lit. “evil tongue”) into account.”” This
concept is one of the Torah’s three prohibited types of speech about a third party.
The second type is ¥ ow XX (Motzi Shem Ra’, lit. “releasing an evil name”),
which consists of outright slander and defamation, i.e., spreading disparaging false-
hoods promoting a negative reputation.’”® Thirdly, m9°>7 (Rekhilut, gossip) relays
true but not necessarily deprecating information, in contrast to Lashon haRa’,
which refers to disseminating information that is both true and disparaging.>**

Whistle-blowing therefore seems to best fall under the concept of Lashon
haRa’, because its purpose is the disclosure of actual misconduct, which in turn
might damage those responsible for it. For the sages, everyone falls prey to at least
some form of Lashon haRa’: 1W52 9371 N2 LIV 9132 217 20 0K 7707 20 IR
YT Y PAR ROXR INYT XpLO ¥ w2 voa. % This inevitability becomes parti-
cularly important given the harmful consequences the sages attributed to the ‘evil
tongue’.

501 See for instance bBQ 99a-b, 100a; bBM 24b, 30b, 83a. For further scholarship into this
concept, see Kirschenbaum, Aaron, op. cit., pp. 109-136; Lichtenstein, Aharon, op. cit., pp.
33-56; Diamond, James A., Talmudic Jurisprudence, Equity, and the Concept of Lifnim
Meshurat Hadin, in: Osgoode Hall Law Journal, Vol. 17, No. 616, 1979. Also see pp. 308f.

502 For further reading on the ethics of speech in Judaism, see Falk, Erika, Jewish Laws of
Speech: Toward Multicultural Rhetoric, in: Howard Journal of Communications, Vol. 10,
Issue 1, 1999, pp. 15-28. For a comparative study of private facts tort (laws regarding public
disclosure of embarrassing private facts) in Jewish and U.S. law, see: Mischnel, Elie, Thou
Shalt Not Go about as a Talebearer among Thy People: Jewish Law and the Private Facts Tort,
in: Cardozo Arts & Entertainment Law Journal, 2006, pp. 811-841. An authoritative rabbinic
work on Lashon haRa’ is R. Yisrael Meir Kagan’s Chafetz Chayim (first published in 1873).

503 bKet 46a.

504 Maimonides, Mishneh Torah, Sefer Madda, Hilkhot De’ot, 7,1-6.

505 bBB 165a: R. Yehudah said in the name of Rav: “The majority [of people transgresses the
prohibition of] theft, [and] the minority [of people transgresses the prohibition of] sexual
immorality, [while] all [people transgress the prohibition of] Lashon haRa’.” Can you really
assume this to be the case for Lashon haRa’?! [What is meant is] rather that [all people fall
prey to] the dust of Lashon haRa’.”

Cf. bBB 164a-165b, where R. Amram says in the name of Rav that no one escapes
transgressing the dust of Lashon haRa’ for even a single day.
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The potential of speech to cause harm is already implied by the scriptural
connection between one source for the prohibition of Lashon haRa’ and the in-
junction of ““Tmyn ¥2” discussed above: X :7y¥7 07-2¥ Ty X7 ,7RY2 9737 T90-K7
mm. % Based on the Midrashic equation that “gossip is murder,” Maimonides
warns that the verse’s juxtaposition shows how Lashon haRa’ can “cause the
death of many.”*"” Read this way, Lev 19,16 warns of the harm that can be
caused by disclosing information about others.

There are many additional sources teaching the potential damage of Lashon
haRa’. Rashi establishes a connection between a talebearer and a spy, due to the
similarity of the words “>"37” and “79°x1 °39%71.”°% This may further strengthen the
connection between the whistle-blower and the prohibition of Lev 19,16, as whistle-
blowing has certain elements of spying (e.g., disclosing confidential information).
In fact, one of the Talmud’s teachings on the severity of Lashon haRa’ is deduced
from the punishment following the report of the Meraglim (spies) scouting the
Promised Land of Israel. After teaching the punishment of a defamer, the Mishnah
declares: ...y77 T 5Y XIX 12792 1WMAR BV T M aNAN KW 1R 19%.... 5% On the
same Daf, the Talmud continues its warnings of Lashon haRa’: those who speak it
are described as 2p°va 19> x5°1° will be afflicted, are comparable to a snake, amass
sins large enough to reach heaven, deserve to be pelted with stones, cannot dwell in
the same world as God, can kill with their tongue just like an arrow, and commit a
wrong equivalent to the three cardinal sins of idol worship, forbidden sexual
relations, and murder.”"" Further expounding on the severity of Lashon haRa’, the
Talmud suggests that it caused the destruction of the Second Temple, because Bar
Kamza revealed to the Romans that Jewish law considers animals with certain
blemishes unfit to be offered, a restriction that stands in contrast to Roman law
according to which these same blemishes do not disqualify an offering.’'?

Despite these condemnations, Lev 19,16 can also be read in another light: the
connection between the prohibition of talebearing and that of standing idly by the
blood of one’s brother could indicate that while talebearing is forbidden, one may
not deny help to those in need. A person who refuses to disclose information that
can save others from being damaged based on the prohibition of Lashon haRa’

506 Lev 19,16: You shall not walk as a talebearer amongst your people, do not stand over the
blood of your fellow, I am YHWH.

507 Maimonides, op. cit., 7,1, based on DerER.

508 Lev loc. cit., Rashi, s.v. 227 720-X2.

509 mAr 3,5: Similarly, we find that the decree against our forefathers in the desert [not to enter
the Land of Israel] was not sealed except over Lashon haRa’.

510 bAr 15b: Like fundamental heretics.

511 Ibid.

512 bGit 55b-56a.
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might be considered what the Talmud refers to as a 7vw 701 (Chasid Shoteh,
foolish pietist), i.e., someone who refrains from helping others due to religious
stringencies.’"® To support this second reading of Lev 19,16, there are sources
that loosen the prohibition of Lashon haRa’ to prevent further harm. Commenting
on this same verse, the Sifra establishes that if a witness is in a position to offer tes-
timony on behalf of a litigant but refuses to do so, the witness transgresses the pro-
hibition of standing idly by the blood of one’s neighbor.’'* Accordingly, Gedaliah
b. Achikam is held responsible for deaths he could have prevented had he heeded a
warning he received instead of piously refusing to accept Lashon haRa’>" In a
similar vein, the Gemarah continues with the statement by Rava that although one
should not believe slander, one ought to nevertheless take note of it.*'®

Hence, it appears that the Talmud permits both relaying as well as listening to
incriminating information about a third party for the purpose of avoiding harm
that cannot be prevented otherwise. Based on the classic exposition of Lashon
haRa’ by R. Yisrael Meir Kagan (Chafetz Chayim), Asher Meir establishes five
criteria for disclosing someone’s misconduct:’'” i) Accuracy, it is forbidden to
exaggerate or embellish; ii) Benefit, revealing the information must be the only
way to obtain some constructive benefit; iii) Certainty, the information must be
reliable; iv) Desire, your reason for telling must be constructive, not vindictive;
v) Equity, revealing the information must not cause undeserved harm. With these
conditions fulfilled, the transgression of Lashon haRa’ is considered a lesser evil
than the harm it might prevent.

In conclusion, R. Tarfon teaches the important point in a Baraita that the
obligation of all to rebuke translates into a responsibility of each to exhibit
impeccable behavior: IR Y Pan 00 210 12 MK OX AN ApHW AT N7 W DX
Ty P g 2w 9. One’s own integrity thereby gives the credibility to
demand high ethical standards of others. As Resh Laqish formulates it: “[First]
adorn yourself [with justice], and then adorn others [with it as well].”*"?

513  bSo 21b. The Gemarah’s example of a foolish pietist is a man who refuses to save a drowning
woman out of a concern not to gaze at and touch her.

514  Sifra Qedoshim 4,8 (ed. Weiss fol. 89a).

515 DNid 6la.

516  Ibid.

517 Meir, Asher, op. cit., pp. 263f.

518 bAr 16b: Is there in this generation someone who can accept rebuke? If you say to him, “Take the
splinter from between your eyes,” he will say, “Take the wood beam from between your eyes!”
In Sifra Qedoshim 4,9 (ed. Weiss fol. 89a), R. Tarfon asks if there is “anyone in this generation who
can give rebuke,” whereas R. Ela’zar b. Azaryah asks if there is “anyone in this generation who
can accept rebuke.” Cf. the parallel tradition in bBB 15b, and a similar teaching in Matthew 7,3.

519 ooanR vWwpR 70 R TRy vwp. bBM 107b, based on Zep 2,1.
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3.2.3. Implications for Corporate Whistle-Blowing

Both in the Talmud and in corporations, the intricacies of the whistle-blowing
dilemma are a severe test for the person facing it. Because the dynamic of this
challenge has remained mostly unchanged across time and context, applying the
previous talmudic analyses to corporate practice requires little abstraction. It goes
without saying but is nonetheless worth noting that the opportunities and risks of
whistle-blowing are a primary concern for all levels of management. This makes
the talmudic perspective on dealing with whistle-blowing dilemmas all the more
relevant. To recapitulate its synthesis, one should step forward, speak up, protest
wrongdoing, and help victims, but in a manner that minimizes additional harm to
oneself, one’s company, and the person one is rebuking. This perspective necess-
arily gives rise to a dialectical tension between the obligation to stop harm and
the duty not to cause it. In terms more applicable to the cost-benefit logic of
corporate practice, the dilemma of whistle-blowing ought to be mastered by
achieving the most positive outcome for victims, the whistle-blower, the corpor-
ation, and the person who might be targeted in the complaint, while minimizing
additional harm and damage that might occur by doing so. Potential whistle-
blowers are urged to make whistle-blowing’s benefits outweight its costs, and
management can institutionalize structures and processes to help them master
this challenge.’*’

In corporate practice, the talmudic duty to protest wrongdoing might translate
into the formulation of a requirement that all organizational stakeholders raise
their concerns when confronted with a situation they perceive as questionable.
For instance, McKinsey institutes an “obligation to dissent” as one of its core
values, requiring its staff members, irrespective of tenure, to speak up when they
believe something is wrong.’*' In a corporate culture that values constructive
criticism, everyone becomes responsible for protesting misconduct. However,
those in positions of authority have an even stronger obligation to dissent,
because the power of their hierarchical position implies the responsibility to use
it wisely.” Therefore, a corporation might conduct compliance training and
coaching for its top and middle management, making them aware that they are
expected to lead by example and that they should not condone any misconduct

520 Illustration 8 visualizes the talmudic perspective on whistle-blowing dilemmas.

521 From my own experience, this obligation is taught at training programs, communicated via
various internal media and reinforced by encouraging any concerns or disagreements to be
raised.

522 As indicated by the examples for the obligation to protest on bShab 54b-55a.
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amongst their subordinates and peers. To use the Talmud’s analogy, managers
are like a pledge that can be seized when a debtor defaults, responsible for what
goes wrong under their wake when they fail to address a problem.

Nonetheless, every organizational member, irrespective of hierarchical level,
is responsible to protest wrongdoing. The talmudic way of doing this initially is
personal rebuke, i.e., giving someone who might be doing something wrong
direct feedback. This stage is an opportunity for parties to communicate and “work
it out” informally. This may mean that a subordinate must reprove his superior,’>
which may be difficult in practice, especially in organizations with a hierarchical
culture. In a case where the witness of wrongdoing has reason to assume that his
rebuke would be ineffective,”** he is absolved of the obligation to reprove the
perpetrator directly and personally, and may even be forbidden to do s0.’*

In such a case, the potential whistle-blower should avoid speaking with third
parties about his concerns, and should definitely not immediately disclose them
to the public (given the talmudic warnings to avoid unnecessary harm to oneself,
one’s employer, and the person possibly committing a wrong). Nonetheless, re-
maining inactive is not an option given the commandments to save others from
being harmed.**® A way out of this impassé might be to institutionalize corporate
structures such as an ombuds(wo)man or whistle-blowing hotlines. These confi-
dential solutions enable the fulfillment of the obligation to protest wrongdoing,
while simultaneously mitigating the harm this protest may cause.””’ When
speaking with the ombudsperson or leaving a message on a hotline, it is
important to first discuss one’s concerns without naming the person causing
them. The initial conversation should create a “potential space” of reflection, in
which the ombud supports potential whistle-blowers in navigating the dialectical
complexity of the dilemma at hand. Given the prohibition of relaying potentially
damaging information about someone to another person, a perpetrator may be
named if and only if five criteria are met.**® The ombudsperson or ethics officer
is then responsible to investigate the complaint and to initiate appropriate conse-

523 Because a disciple must rebuke his master, according to bBM 31a.

524  Perhaps because an executive in question is known to disregard criticism.

525 Based on bYev 65b.

526 Lev 19,16; Dtn 22,2; mSan 8,9; bSan 73a.

527 The Securities and Exchange Commission recently updated its rules encouraging corporate
whistle-blowing by promising whistle-blowers a 10-30 percent share of fines over 1m USD
resulting from tip-offs even when they raise their concerns only internally, as opposed to going
to the commission directly. This is seen as an encouragement for potential whistle-blowers to
make use of their corporation’s internal procedures. See Give a Little Whistle, in: The
Economist, London, May 28th 2011.

528  As listed on p. 127.
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quences. When misconduct continues despite this internal process, the obligation
not to stand idly by the suffering of others would require blowing the whistle to
the authorities, and perhaps even the media or other independent parties in
countries where official structures are dysfunctional.

The talmudic ethics of whistle-blowing hence urge management to act indi-
visibly. Rather than compartmentalizing between personal ideals and corporate
misconduct by looking the other way when faced with wrongdoing, managers
should demonstrate that they are indivisible from the concerns of those being
harmed. This requires an awareness of mutual responsibility, realizing that one is
accountable for others’ misconduct and hence indivisible from them. Conversely,
this indivisibility demands respect for and direct engagement with the person that
might be doing something wrong while at the same time bearing one’s own
interests and those of the corporation in mind. Most importantly, maintaining
personal and professional integrity is a manager’s best guarantee that the whistle
will not have to be blown against him, and such integrity enables the develop-
ment of credibility to demand the adherence to high ethical standards from others.



4 Ethics Taxonomy Dimension 3: Governance

4.1 Issue 5: Investor Relations

4.1.1. The Dependency and Separation between Managers and Investors

The relationship between investors and managers of corporations is marked by
mutual dependency: corporate management requires capital to fund operations,
and corporate investment requires management to generate returns. Yet while
this dependency is inherent in the nature of business, whose central factors of
production are capital and labor,** its particular manifestation in the corporate
form is a relatively new phenomenon. As Chandler notes in his seminal study,
until the middle of the nineteenth century companies were led and controlled by
their owners, even as salaried employees began to take on certain administrative
and supervisory responsibilities.”*® But when dozens or even hundreds of
individual businesses were integrated into corporations owned in some cases by
hundreds of thousands of shareholders, employed managers increasingly began
to take over the traditional roles of owners, i.e., coordinating, planning, and

529 Economic theory has traditionally established three traditional factors of production—Ilabor,
land, and capital (see for instance the following standard economics text book: Mankiw,
Nicholas Gregory, Principles of Economics, 6th ed., Mason, OH, 2009, pp. 375-396.
Suggestions have been put forward arguing that there are further factors of production as well.
For instance, management can be considered as a fourth factor that combines and allocates the
three traditional ones to pursue a given objective (Coase points out this and other options for a
fourth factor in his groundbreaking paper: Coase, Ronald H., The Nature of the Firm, in:
Economica, New Series, Vol. 4, Issue 16, London, November 1937, p. 388). The nature of the
capital factor has also become more complex, extending beyond the classic financial form to
include Bourdieuian concepts such as social capital as well.

530 Chandler describes the historical evolution of the management role as moving from the
“personal enterprise” stage, in which businesses are primarily managed by their owner(s), to
“entrepreneurial enterprise,” where strategic decisions are still made by owners but the daily
business is led and run by hired managers, and then evolving to “managerial enterprise,” which
is marked by the separation of ownership and managerial control characteristic of modern
corporations. See; Chandler, Jr., Alfred D., The Visible Hand. The Managerial Revolution in
American Business, Cambridge, MA, 1977, pp. 35ff.

N. L. Kaplan, Management Ethics and Talmudic Dialectics,
DOI 10.1007/978-3-658-05255-3 4, © Springer Fachmedien Wiesbaden 2014
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directing the individual business units as well as the corporation as a whole. ™'
Thereby, the much-studied separation between ownership and control of business
corporations emerged, and it is this dichotomy that has made the investor-
manager relationship a key issue of both the business ethics field in general and
the corporate governance discourse in particular.>*

This dichotomy was already criticized by Adam Smith, who noted that “[the]
directors of such [joint-stock; nk] companies ... .>* being the managers rather of
other people’s money than of their own ... cannot well be expected that they
should watch over it with the same anxious vigilance with which the partners in a
private coparnery>>* frequently watch over their own ... Negligence and profusion,
therefore, must always prevail, more or less, in the management of the affairs of

531 One reason for the early success of the corporate form was its ability to fund large-scale
ventures such as railroad networks and silver mines, which were beyond the financing capacities
of traditional partnerships. (Bowman, Scott, The Modern Corporation and American Thought.
Law, Power and Ideology, University Park, PA, 1996, p. 41.) Corporations were able to pool
unprecedented numbers of investors because the limited liability statute, through which
investors risked no more than the loss of their equity or debt value, made investments in cor-
porations attractive for the middle classes. (Bakan, Joel, The Corporation, London, 2005, p. 11ff.)
But because these investors could generally not run the corporations they owned, a large number
of salaried managers were needed to do so (according to Marvin Bower, systematic manage-
ment is essential for the long-term success of businesses with 300 employees or more, as stated
in: The Will to Manage. Corporate Success through Programmed Management, New York,
NY, 1966, p. 5). This structural demand transformed management into a semi-profession.
Today still, management can be considered a semi-profession because it lacks one of the five
characteristics of the traditional professions, namely an official and exclusive certification
mechanism (although business schools have to a certain extent addressed this lack). The other
four characteristics are full-time employment, specialized training facilities, professional
associations, and ethics codes. See Perks, R.W., Accounting and Society, London, 1993, p. 2.

532 The separation between ownership and control also leads to a dichotomy between capital and
labor because the owners of corporations typically invest capital but no labor into the
corporation, whereas corporate managers generally provide their labor but invest none of their
personal capital. Attempts are being made to address this separation through executive
compensation policies that have turned managers into owners through stock option plans. Yet
stock options are only exercised for an immediate profit and hence pose no downside-risk for
their recipients. And these options have generally merely incentivized the increase of market
valuations. Management geared at maximizing shareholder-value might in fact run counter to
the behavior of traditional owner-entrepreneurs, who were interested in the sustainable health
and viability of their businesses rather than or in addition to short-term returns. As the current
McKinsey global managing director Dominic Barton notes, “CEOs and other executives
should be paid to act like owners ... but stock-option based compensation schemes have
largely incentivized the wrong behavior,” because, as Barton finds, short-dated options can
lead to a focus on meeting quarterly earnings estimates, and long-dated ones can reward
managers for simply following industry or macroeconomic trends. (Barton, Capitalism for the
Long Term, in: Harvard Business Review, March 2011, Cambridge, M.A., p. 9.)

533 A precursor of the modern business corporation.

534 A traditional partnership in which a business is managed by its owners.
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such a company.”* Berle and Means also perceived potential conflicts of inter-
ests between shareholders and managers, finding that “the interests of control are
different from and often radically opposed to those of ownership.”**® Addition-
ally, ownership interests themselves have been shifting as well, given that con-
temporary shareholders typically own but a minute fraction of a corporation, are
concerned first and foremost with price movements and dividends, and often
pursue only very short-term financial interests.”*’ Foreseeing the implications of
these developments, Schumpeter criticized the “evaporation of the substance of
property” with which he described the paradoxical phenomenon that “the modern
corporation, although the product of the capitalist process, socializes the bourgeois
mind,” because no party feels responsible for the collectively owned corporation
the way the traditional entrepreneur did for his property.*** In New Institutional
Economics, the conflicts of interests arising through the contemporary
relationship between corporate ownership and management are studied under the
heading of the “Principal-Agent-Problem,” according to which managers
(agents) exploit their information asymmetries towards sharcholders and
bondholders (principals) for their personal benefit. >

As a result of these characteristics in the corporate investor-manager relation-
ship, its mutual dependency has fostered mistrust and resentment. Cases of
corporate scandals such as those at Enron, WorldCom, Parmalat, and Olympus
have shown how management can abuse its power and authority to deceive the
financial markets and harm their participants. Consequently, investors have grown
more wary of corporate managers and have strengthened demands for corporate
transparency and accountability, as reflected by the Sarbanes-Oxley Act of

535  Smith, WoN, p. 506. Smith hence foresaw, for instance, the excessive risk-taking and the
resulting boom-and-bust cycle of Wall Street after its investment banks went public and began
to trade with outside money in addition to that of their partners.

536 Berle/Means, op. cit., p. 113. For instance, owners typically want to maximize their return on
investment, whereas managers want to secure their jobs and derive as much income and
prestige as possible from it. Baumol’s theory of sales revenue maximization suggests that
management’s interest is to maximize sales after achieving the minimum return with which
their shareholders are satisfied, because executive compensation tends to be linked to a firm’s
size rather than its profits (as evinced by the pay differential between the top management of
DAX and MDAX companies), and this size is directly related to the status that management
enjoys in an industry and society. Baumol, William J./Blinder, Alan S., Economics: Principles
and Policy, Mason, OH, 2008, p. 246f.

537  According to one estimate, roughly seventy percent of all U.S. equity trading is now done by
“hyper-speed” traders, some of whom hold stocks for only a few seconds, quoted in: Barton,
Dominic, op. cit., p. 5.

538 Schumpeter, Joseph A., Capitalism, Socialism, Democracy, New York, NY, 1942, p. 156.

539 See for instance Pratt, John W./Zeckhauser, Richard J. (eds.), Principals and Agents: The
Structure of Business, Boston, MA, 1985/1991.
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2002°*° and the billions of dollars corporations pay out in shareholder lawsuits.>*!

Simultaneously, calls to decrease the incessant pressure on management resulting
from the quarterly earnings expectations are growing louder.>** Similar to how a
growing divorce rate boosts demand for prenuptial agreements and marriage liti-
gation, the rising tension between capital and (managerial) labor has increased
precautions, complaints, and retaliatory measures in the investor-manager relation-
ship. Amidst this dynamic, corporate managers are confronted with questions
such as what the nature and quality of their investor relations are, what respon-
sibilities and rights they have towards the finance community, and how to
navigate a financial relationship of mutual dependency strained by pressure and
mistrust. What can the Talmud teach regarding these questions?

4.1.2. The Emergence and Nature of Talmudic Investor Relations

The Jewish business ethics literature has given the investor-management re-
lationship some attention. For instance, Broyde and Resnicoff authored a detailed
study on the implications of corporate ownership from a halakhic perspective,**
Asher Meir devotes a few paragraphs to the halakhic status of the corporate
manager in a paper contrasting fiduciary and social responsibility,*** and he has
also given a Shiur on the Halakhot of investing in the stock market, which was
subsequently published online.* Yet no contribution to the literature has so far
studied the implications for corporate managers of a talmudic concept perhaps

540 Also known as the Public Company Accounting Reform and Investor Protection Act, a
regulatory attempt to restore investor confidence in corporate governance and reporting.

541 In the decade between 1996-2005, U.S. corporations paid more than “$15bn in settlements for
securities-related class action lawsuits, and billions more fighting lawsuits that never made it
to settlement.” Cossette, Jeff, IR Papers: Serve Bad News Fast, in: Inside Investor Relations,
May 11th 2011, http://www.insideinvestorrelations.com/articles/18191/ir-papers-serve-bad-
news-fast/.

542  See for instance Dominic Barton’s call to “fight the tyranny of short-termism” (op. cit., 4).
This investor “tyranny” may have in fact played a part in corporate accounting scandals such
as those mentioned above by inducing management to do whatever it takes to beat or at least
meet expectations.

543  Broyde, Michael J./Resnicoff, Steven H., Jewish Law and Modern Business Structures: The
Corporate Paradigm, in: The Wayne Law Review, Fall 1997, 43 Wayne L. Rev. 1685, 1998,
republished online in Jewish Law, http://www.jlaw.com/Articles/corporations.html.

544  Meir, Asher, Value Conflicts in Jewish Business Ethics: Social Versus Fiduciary Responsi-
bility, in: Jewish Law, 1996, http://www.jlaw.com/Articles/fiduciary.html.

545 Meir, Asher, Corporate Democracy and the Investor: Halakhot of Investing in the Stock
Market, in: Yeshivaht Har Etzion Virtual Beit Midrash, http://www.vbm-torah.org/archive/
halak59/15stock1.doc (first installment), 1995.
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most fruitful as a framework for the investor-management-relationship: The Xpoy
g p

(Iska, lit. “investment”).>* In the following section, this construct and its genesis

are analyzed in depth.**’

Biblical and Mishnaic Investor Relations

The Iska developed as a synthesis between the conflicting demands of the biblical-
mishnaic ideal of debtor protection and the pragmatic need for commercial in-
vestments in the Babylonian diaspora. Whereas most of the contemporary cor-
porate governance discourse centers on the question of how to protect capital
investors, the biblical and mishnaic traditions focus on the protection of capital
recipients. Accordingly, the Bible instituted a ban on interest payments,”*® a
series of norms to prevent debtor harassment,”*’ and the debt-relief mechanism
of the Sabbatical Year (Shmitah, onw).” The Mishnah then continued and
strengthened these traditions by declaring the extension of interest-free loans a
positive commandment,™' extending the interest prohibition from charitable
emergency loans to commercial investments as well,> affirming yet limiting a

546  Aaron Levine has written two pages applying the Iska to a study of the social responsibility of
managers in limited partnerships, single proprietorships, or closely held corporations, but does
not study the Iska’s application to the investor-manager relationship in public corporations.
See Levine, Aaron, Case Studies in Jewish Business Ethics, New York, NY, 2000, p. 355.
There are of course numerous papers written on the Heter Iska, the halakhic heir of the Iska,
but these do not focus on the talmudic traditions of its foundation but rather on its later
halakhic development in the codes and responsa, nor do they draw implications from the Heter
Iska for corporate management.

547 The following section is partly based on a chapter from my unpublished seminar paper titled:
nY7T N1 ,RXPOY ,R1T XKMI9MT K17 Samuel bar Abbas Integrationsplan fiir die Juden Babylo-
niens, written in March 2010 for Ronen Reichman’s seminar “Die politische Dimension im
Denken und Wirken der Rabbinen” at the Hochschule fiir Jiidische Studien Heidelberg.

548 Ex 22,24; Lev 25,35-38; Dtn 23,20-21. Besides these halakhic norms, the Tanach also features
homiletical critiques of interest extraction: I Sam 22,2; 2 Kings 4,1, Jes 50,1; Ps 37,21-26;
109,11; 112,5; Prov 10,17; 22,7.

549  Ex 22,24; Dtn 24,6; 24,10; 24,12; 24,17.

550 Dtn 15,1-6; Nech 10,32.

551  Rashi notes in his comment to Ex 22,24 (s.v. "y n§ mM70 792 oX) that this is one of only three
biblical verses in which the temporal o (when) is interpreted by the sages as an unconditional
imperative.

552 As Hillel Gamoran points out, “business or commercial loans were not explicitly banned in the
Torah because they were not considered there ... Out of sixteen Biblical passages dealing with
loans ... not a single one deals with a business loan. In thirteen of the sixteen passages it is clear
that the loan was intended purely for the relief of poverty. In the three remaining cases it is
impossible to tell from the verse whether or not the loan was meant to help the poor.” In: Jewish
Law in Transition. How Economic Forces Overcome the Prohibition against Lending on Interest,
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creditor’s ability to recover his debt from an insolvent debtor,”> and requiring a
shared risk distribution between the investors and managers of an entrepreneurial
venture in addition to a separate compensation fee for managerial labor.>>

These biblical and mishnaic approaches to investor relations form a synthesis
between aspirational economic ideals and empirical economic circumstances.
Both the Bible and the Mishnah aspire to the vision of an economy based on self-
reliance, as expressed by Micah’s prophecy regarding the end of days ( n X2
DoR): “TnR PRI--ININA NN 193 NAR WK 12w Within this ideal, all people
live peacefully on their own (agricultural) property, which nourishes and sustains
them. In such a utopia, nobody is dependent on the financial resources of others.
This autonomous ideal is professed by the Mishnah as well. As Neusner notes,
“the social foundation of the economy of the Mishnah ... rested on the house-
hold,”> which “aimed at ... self-sufficiency of production, consumption, and
exchange.””’ In this community of autonomous households, there was no need
for commercial investments.” Therefore, someone demanding a loan in the

Cincinnati, OH, 2008, p. 10. But basing itself on the hermeneutical rule that no verse may
deviate from its Pshat (literal meaning, bShab 63a; bYev 11b, 24a.), the Tannaim used the
omission of the specification in Dtn 23,20-21 that the interest prohibition applies only to poor
debtors as a justification to extend the interest ban from emergency loans to commercial loans as
well. (Klingenberg, Eberhard, Das israelitische Zinsverbot in Tora, Mischnah und Talmud, in:
Abhandlungen der Geistes- und Sozialwissenschaftlichen Klasse der Akademie der Wissen-
schaften und der Literatur, Mainz, 1977, p. 32.) This extension occurred in the context of a severe
mishnaic tightening of the interest prohibition, which led to a differentiation between biblical
interest (7¥1%p N2, fixed interest), where the contracting parties agree upon a fixed interest level
in their loan agreement, and various forms of rabbinic interest (n"2’ P2y, lit. the dust of interest)
addressing perceived loopholes in the biblical interest prohibition (nn7p% n°2™, interest paid
before a transaction; nIMX» N°2 , interest paid after a transaction without having been fixed;
oMY fipn 772 NInCIn o2, interest through trade-based price movements; and 0327 N2,
“interest of beneficial words”). Besides introducing these new classes of forbidden interest, the
mishnaic strengthening of the interest prohibition took place along three dimensions: all acts
that could be construed as a reciprocating gesture for the extension of a loan were forbidden
(mBM 5,2; 5,10; tBM 6,17). Secondly, the transgression of the interest prohibition was
extended from the creditor receiving interest to the debtor paying it as well as to all those
witnessing and facilitating the deal (mBM 5,12). Thirdly, transactions that resembled the
interest-bearing qualities of the traditional loan were forbidden a priori (mBM 5,2; 5,5-7).

553 mBB 10,8.

554 tBM4,16; mBM 5.4.

555  Mic 4,4: And they will sit, [each] man under his vine and under his fig-tree—and they will not
be afraid.

556  Neusner, Jacob, The Economics of the Mishnah, Chicago, IL, 1990, p. 52.

557 Op. cit., p. 65.

558 The majority of the population in ancient Israel and Judah, and later Palestine, possessed land
and lived off its produce (Klingenberg, Eberhard, op. cit., p. 87). There was hence not a
significant demand for commercial investments, which is why the extension of the interest
prohibition to commercial loans did not carry crippling economic consequences.
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ancient Israelite or later Palestinian economy was assumed to do so only in an
emergency, for consumptive purposes such as purchasing food for his family.>
Aiding such a person with credit was consequently to be done for charitable
rather than profitable reasons.

As noted, biblical and mishnaic perspectives on investor relations reflect the
economic circumstances in which they developed. The mostly pastoral and agri-
cultural economy of the Israelites simply had little demand for commercial loans,
unlike its Babylonian neighbor for instance, and the Bible was hence most prob-
ably the only ancient legal code that could afford to institute a categorical interest
prohibition.”® The tannaitic strengthening of this prohibition also reflected an
economic environment in which commerce began to gradually usurp the agricul-
tural and productive foundation of the economy. To stem this tide, the Mishnah
codified a preference of craft over trade.”' Additionally, the Tannaim attempted
to counter what they perceived as an exploitative deployment of capital by curbing
two specific trends. Firstly, the growing dispersion of the Jewish communities in
the Diaspora weakened the tribal solidarity conducive to the extension of inter-
est-free emergency loans,”® while the opportunity cost of extending such loans
simultaneously soared.’® These factors led to the increasing exploitation of the

559 Rappaport, Josef H., Das Darlehen nach talmudischem Recht, in: Zeitschrift fiir
Vergleichendes Recht 47, Stuttgart, 1933, p. 38. This stance is similar to the biblical
assumption that workers hiring their labor power out to others as opposed to working for their
own household are poor and needy (71281 *1¥), Dtn 24,14, see fn. 1045.

560 Gamoran, Hillel, op. cit., p. 4f. The resulting idiosyncrasy of the Israelite interest prohibition
might also explain why the Bible permits charging interest from non-Israelites (Dtn 23,21): a
situation in which Israelites were commanded to extend interest-free loans to another nation
which in turn could relend it at a profit would not have been sustainable. This economic
explanation of the particularistic nature of the interest prohibition seems more plausible than
Max Weber’s attempt to portray the prohibition as a reflection of the “Binnen- und
Auflenmoral des judischen Rechtssystems” (Die Wirtschaftsethik der Weltreligionen. Das
antike Judentum, Tibingen, 19 11-1920/1986, p. 54), and also more likely than the hypothesis
that interest-free loans were a benefit to incentivize “membership” in the Israelite tribes. That
the principle of reciprocity explains why the Bible permitted exacting interest from non-
Israelites is also supported by mBM 5,6, which teaches that one may both borrow from and
lend to “Goyim” on interest, and one may accept a so-called iron-flock investment from them
as well, although such an investment was prohibited as usury between Israelites (XY 1"72pn 228
272 IR N9 T DN LD T 9T2).

561 See for instance mBB 2,3.

562 By loosening communal bonds, the dispersion decreased the trust necessary for creditor to
extend loans.

563 In Babylonia, interest payments of seventeen to twenty percent on financial loans and thirty-
three percent on loans of grain were commonplace, see Cohn, Emil, Der Wucher im Talmud,
seine Theorie und ihre Entwicklung. Ein Beitrag zur Rechts- und Wirtschaftsgeschichte des
Talmud, in: Zeitschrift fiir vergleichendes Recht, Band 18, Stuttgart, 1905, p. 321. While there
had been an opportunity cost of interest-free loan extensions in Palestine as well, given that
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destitute for commercial gain by those in possession of capital, to which the
rabbis responded both by strengthening the interest prohibition and by instituting
the extension of interest-free emergency loans as a positive commandment. The
second financial phenomenon criticized by the Tannaim was the common business
investment instrument in Babylonia called Charranu, which involved creditors
receiving half of business equity without paying for the labor of the debtors
acting as business managers and which had no downside risk for creditors due to
a loss exclusion clause.® Such an instrumentalization of labor by capital was
considered unjust by the Tannaim, who consequently required investors to
shoulder financial losses as well and to directly compensate business managers
for their work.®

The mishnaic legacy regarding investor relations is hence the banishment of a
capital investor who always wins, who extracts interest from the poor, and who
subjugates labor “under the yoke” of his investment. Through their strengthening
and extension of the interest prohibition, the Tannaim effectively banned investors
from generating a return on capital exclusively by means of others’ neediness,
risk, and effort. As a result, R. Nachman summed up the fundamental principle of
the rabbinic interest prohibition as follows: MOK - 7% 01 MK 3 X277 KY92. 5
While this principle was a means for the Tannaim to realize their vision of a
community based on self-sufficient households in Palestine, it became an in-
creasing impediment for the exiled Jews to participate in the Babylonian economy,
the lifeblood of which was investment credit. Consequently, a paradigm shift took
place amongst the Babylonian Amoraim, as reflected by their appreciation of
commerce,>®’ their loopholes, and pragmatism regarding the interest prohibition*®
and their formulation of the first formalized halakhic investment construct.

interest could be exacted from the Nakhri, the potential return on loans increased greatly in
Babylonia due to lower transaction costs based on decreased default risk. Simultaneously, the
need to derive income from capital investments grew as families in most cases no longer had
an agricultural foundation to sustain themselves with.

564  Klingenberg, Eberhard, op. cit., p. 93.

565 See tBM 4,16 and mBM 5,4. Klingenberg (op. cit., p. 95) notes that the term 73w n°¥nn? used
by the Mishnah is reflected in the wording of the Charranu agreement: acha zitti ina utur. This
further supports the argument that the tannaitic perspective on just investor relations was
influenced by surrounding economic circumstances.

566 bBM 63b: The [fundamental] principle of interest is: All reward for waiting is forbidden.

567 See for instance the amoraic teachings preferring commerce to agriculture, as noted in section
2.2.2. on the talmudic work ethic.

568 For instance, R. Chama lent Zuz-coins for the payment of one Peshita-coin per day, and Rava
permits paying a potential creditor so that he in turn extends a loan to a third party (bBM 69b).
For the sages, Shmuel annulled the prohibition to give gifts to creditors (bBM 75a), and it is
taught in his name that the money of orphans may be lent at interest (op. cit., 70a).
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The Iska

While the Bible only contains investor obligations rather than rights and the most
forceful mishnaic investor protection is merely a homiletic appeal to repay debts,>®
the Gemarah explicitly teaches how investors can profit from the Iska. In the first
presentation of this construct, its mutually beneficial qualities are emphasized: &
Mo Y R MRS 99 RIPIT RAPM 1120 TV .10 K90 mbn Kb ,Xpoy KT v,
By explicitly aligning the interests of its transacting parties, the Iska implicitly
codifies and hence legitimizes the investor’s right to generate a return on capital.””"
And by designating the transacting parties as M7 and m?», terms normally used to
designate “debtor” and “creditor” in the context of a lending agreement, the
Nahardeans indicate that the Iska could be used as a commercial substitute for a
traditional loan. Similar to biblical loans, it thereby also fulfilled a social function
by protecting against unemployment and impoverishment.”’> As Gamoran notes,
“[a] creditor could not legally profit from a loan, but from an Iska he could. Thus
the Iska grew in popularity, satisfying the Rabbis that the interest laws were not

569 mAv 2,12. Responding to the question of what the evil path is from which a person should
distance himself (2787 7 pAARPw A¥7 717 807 10R), R. Shimon states: nR--02wn WX 77
"IN N0 LRI ;0w R LYW AND" MR LRIT N2 DP9 OTRA 1 anb. (He who borrows
and does not [re]pay—one who borrows from a person is like one who borrows from the Place
blessed be It [one of God’s many names in Jewish tradition; nk], as it is stated: “The wicked [person]
borrows, and does not (re)pay; and the righteous [one], is gracious and gives.” [Ps 37,21.])

570 bBM 104b: The Nahardeans said: The Iska is partly a loan and partly a deposit. The rabbis
have [thereby] developed something which is beneficial [lit. pleasant] for the borrower, and
beneficial for the lender.

571 Tt is likely no coincidence that the Gemarah establishes investor rights following a Mishnah
(mBM 9,3) that teaches obligations of the agricultural land tenant towards the landlord, when
the rent is fixed as a percentage of a crop. This Mishnah hence codifies duties of those renting
a factor of production (in this case land) towards its owner, and hence the right of the land
owner to a fair return on his property. Similarly, the Iska provides a business manager with
capital as a factor of production, and codifies his responsibilities towards the investor. In both
cases, the worker adds his labor to the factor of production he assumes control over to make it
productive, and both cases hence deal with joint transactions and ventures.

572 bShab 63a teaches that lending money is greater than performing charity, and that forming a
partnership is greatest of all. According to Maimonides (Mishneh Torah, Sefer Zeraim,
Hilkhot Mattanot Aniyim, 10,7-14), the greatest level of charity is to help others become
independent of it. He explicitly states the formation of a business partnership as a way to
achieve this ideal. According to the Sifra commenting on Lev 25,35, one should strive to help
others avoid falling into poverty in the first place. This injunction is explained with the analogy of
a donkey, which, as long as it is still standing, a single person can keep upright and prevent from
falling, whereas not even five people can lift it up again once it is already lying on the ground.
(Sifra Behar 6,5 Weiss ed. 109a.) The Iska is hence not to be perceived as a mere loophole to
white-wash interest payments, as posited for instance by David Bleich in his paper Hetter Iska,
the Permissible Venture: A Device to Avoid the Prohibition Against Interest-Bearing Loans, in:
The Oxford Handbook of Judaism and Economics, Oxford, 2010, pp. 197-220.
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being violated, yet meeting the demands of the economy for credit.”>”* The genius
of the Iska is hence its ability to synthesize economic needs with social ideals,
while simultaneously aligning the interests of investors and business managers.’”
The Savoraim explain why the Iska is beneficial for both its transacting parties, as
posited by the above Gemarah.””> An investor provides a business venture with capital,
half of which is considered an interest-free loan to the venture’s manager. The other
half of the capital is a deposit which hence remains the property of the investor. Now
if the entire Iska-capital were classified as a loan, any profit share the investor
receives would be considered a forbidden interest payment, while the manager would
carry the full risk of a business loss based on the legal obligation to repay loans in
full. Such a set-up would hence be disadvantageous for both transacting parties.
However, if the Iska were considered a pure deposit, then the entire risk of loss
would remain entirely with the investor, and the manager could not use the capital for
his own business purposes, because none of it belonged to him. By dividing the Iska-
capital into a half-loan and half-deposit, however, the business loss risk can be
divided equally between the transacting parties, and the investor can therefore pocket
the profit generated with his deposit.’”® Thereby, the economic interests of both the
investor and manager are fulfilled, without violating the strict interest prohibitions.
As a side note, the Iska’s concern for lender and investor rights is also reflected in
a Midrash demanding high standards of responsibility from those conducting busi-
ness with other people’s capital: JM1 Xu 22T TWY 12 WO M 20 DM A9 Kon W
7T 72M 7PN0M R MAR K2ND 172RMY 177091 2NR YW Tan SN XYW Yan 072 019N
ROPURATD pnn "N 07 MDY a1 Dwm 7T X770 T 7AMm PINRT xox.>"" This
tradition teaches that doing less business with one’s own money is preferable to doing
more with that of others, particularly if one loses it. Those dealing with external
sources of capital should thereby be especially prudent and diligent to avoid losses.
Through their development and presentation of the Iska, the Amoraim tran-
sitioned Jewish tradition from its biblical, mishnaic emphasis on protecting the

573  Gamoran, Hillel, op. cit., p. 38.

574  The Iska shares these qualities with the Prozbul (mGit 4,3), which synthesizes the biblical
ideals of debt relief and debtor protection with the pragmatic need for investment capital and
the legitimacy of creditor rights.

575 R. Sherira b. Chanina’s responsum, quoted in: Klingenberg, Eberhard, op. cit., p. 96.

576 Maimonides, Mishneh Torah, Sefer Kinyan, Hilchot Shelukhin veShutafin, 6,2.

577 EccIR 4,6: “Better is a handful of contentment” [Eccl 4,6]—better is the one who possesses ten
gold pieces with which he does business [lit. trades] and maintains himself [with them] than the
one who takes money from others and loses it and causes it to vanish. It is said [in an aphorism],
“Not only does he lose his own but he also loses what belongs to others, both what is his and what is
not his.” “And a striving after the wind” [Eccl loc. cit.]—his striving to be called a business man.
According to Jastrow’s talmudic dictionary (p. 1214), the term Xv1unaI stems from a Greek
root and means trader, especially a travelling merchant (X°0231 means “business, ware, goods”).
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needy from capitalistic exploitation to a talmudic embrace of mutually beneficial
investment. The entire continuation of the above Sugya presenting the Iska em-
phasizes that this mutual advantageousness translates into rights and respon-
sibilities for both the investor and the manager. The Gemarah begins by sug-
gesting: "7 DY KIIW 772 NWHY 22 R M K90 1 mxT xnwn. >’ It then suggests
a further benefit of the Iska for the manager: 112 XX Touoon awyl nn oxt.”
These two teachings fundamentally strengthen managerial rights, by permitting
the use of the Iska loan share for any, even non-commercial, purpose, and by
declaring this share an inheritance for managers’ children. Conversely, these
rights make the Iska less attractive for investors, because they can no longer sue
managers for squandering an enterprise’s capital on consumption and lose at
least half of their investment when the manager passes away. "

Yet Rava immediately rejects these suggestions by referring to the etymology
of the term Iska: 7°2 °NWn? K71 792 "P0YRY 72 RPAT °0 79 WART RPOWY 772 17 900
x0w.”®" He then rejects the second of the manager-friendly rulings above as
well: 112 93X TovSLA AwY> XD M 0T XpO°Y 2 177 *379. %% These views therefore
strengthen the rights of investors, by giving them license to demand that the
entire Iska capital, including the loan half, be deployed for business purposes,
and by protecting their investment in the case of the manager’s death. The Iska
thereby encourages the profitability and efficiency of enterprises. And it enables
businesses to transcend the lives of their individual partners, which is in fact an
essential characteristic of the corporation versus the traditional partnership.’**

The Sugya then concludes with three further, quite complicated teachings of
Rava explaining the workings and laws of the Iska:

578 bBM 104b: Now that we have said that a part (of the Iska) is a loan, if he [the manager] wishes
to drink beer with it [the loan share of the Iska], this is also good [i.e., permitted].

579 Ibid.: If he [the manager] passes away, it [the loan share of the Iska] is declared movable
property with [belonging to] his sons.

580 Because movable property cannot then be seized for the manager’s debt from his heirs.

581 Ibid.: Therefore it is called an Iska, for he [the investor] can say to him [the manager], “I gave
it to you for business [/e-issuki], and not for drinking beer.”

Note that it is Rava who rejects these suggestions, further underlining the importance he places
on business activity as described in section 2.1.2., and the Iska s intention of fostering it.

582 Ibid.: Therefore it is called an Iska, for if he [the manager] passes away, [the Iska] is not
declared movable property with his sons.

583 From a legal perspective, the corporation is immortal: “[A] corporation enjoys perpetual
existence. Neither the death of officers, directors, shareholders, or members, nor the transfer of
ownership interests from one shareholder to another terminates the corporation's legal
authority to continue its business.” Broyde, Michael J./Resnicoff, Steven H., Jewish Law and
Modern Business Structure, in: The Wayne Law Review, Philadelphia, PA, Fall, 1997, p.
1711. This “immortality” hence decreases business uncertainty and consequently fosters the
long-term planning essential for strategic management.
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A | Rava said, “One Iska and two contracts, [this N RPOY K71 R K
setup is a] loss for the creditor [investor]. Two PV 7N 71717 RT°0D MY
Iskas and one contract, [this setup is a] loss for 27 RT°0D KWW TM
the debtor [manager].”

B | And Rava said: “One [a manager]| who accepts 2737 1R1 ORI K2 MR
an Iska from his fellow and loses [thereon], then 170 7709 717720 11 RPOY
made an effort and recovered the losses, yet had | 1K %1 X2 PYTIR K?1 72090
not informed [the investor of the losses], he [the X772 RT°0D IR0 77 770
manager] cannot say to him [the investor], DAY *omR 799 MRT W
‘Deduct that loss’ [bear your share of that loss, | 77 1p°2 X27 *2°7 % °non?
and consider the subsequent profit a separate PO 7097
Iska], since he [the investor] can say, ‘Because of
this you made an effort to recover the losses, so
that you would not be called a loser of Iskas.””

C | And Rava said: “When two managers start an 72Y7 2N 92 °37 K2 MK

Iska together, and the venture generates a profit,
and one of the two managers says, ‘Come, let us
divide [our profit and end the Iska now],’” if the
other manager says, ‘Let us profit more [and not
wind down the Iska yet],” the law is that he may
block [the other manager from winding down the
Iska). Because if he [the manager who wants to
wind down] says, ‘Give me half of the profit,’
the other manager can respond, ‘The profits are
mortgaged to the principal [which should be
saved until the end of the Iska to ensure that the
investor’s capital can be repaid].” And if he says,
‘Give me half the profits and half the principal,’
the other can respond, “The Iska funds are
mortgaged to each other [each share provides
security for the other].” And if he says, ‘Let us
divide the profit and divide the principal, and if
you then incur a loss, I will bear it with you,’ the
other can respond, ‘No, the Mazal [fortune] of
two is better [than that of one].’

5"RY AN 2777 072 RPOW
SRR 2799 XN 2N N
X177 R1°7 *D0 N3 TR
X399 99 277 9"R OKY 20Yn7
X127 XM 777 R RANIT
39959 271 "R ORI TAYNWR
777 MR RITP RA9DY XM
5K ORI TN ST RPOW
SR1 RITP 219911 RN 1901
5"R 7772 RPIT RT°0D 77 01
PV >IN "7 Kot R’

584

bBM 104b-105a.
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In order to understand Rava’s teaching that the benefit of the investor and
manager depends on the Iska’s deal structure (A), it is necessary to take into
account the obligation of the investors to compensate managers separately for
their labor. As noted above, the Iska consists of half a loan and half a deposit,
both given to a manager by an investor. The loan half is to be returned to the
investor in full when the Iska venture winds down, whereas the deposit is
returned at the end of the venture with the profits or the losses which accrued to
that half of the venture’s capital added or subtracted, respectively. The manager
hence retains profits generated with his loan or is liable to compensate for any
losses suffered thereto. Now if the investor and manager shared profits and
losses equally, then the only benefit of the manager for generating a return on the
investor’s deposit is that he received a loan to do business with. In such a setup,
the rabbis perceived the manager’s labor as a forbidden interest payment for the
extension of a loan. Therefore, in order to avoid transgressing the interest prohib-
ition, an explicit and separate compensation of the manager’s labor is required.**
According to the Amoraim, the manager can be compensated through a
skewed profit-loss distribution, whereby he receives either half the profits yet
bears only one-third of the losses, or bears half the losses for a two-third profit
share.”™ The investor hence always receives less of the profits than he must
cover for the losses, which is why Rava notes that incorporating multiple ventures
into a single contract benefits the investor (A). For when one Iska is separated
into two contracts, the investor gains less than if the net results of the two
contracts had been combined into one accounting.*®’ Conversely, the manager is
at a disadvantage when two Iskas are drawn up in a single contract.”™ Incorpor-

585  As criticized and demanded by mBM 5,4. Maimonides (loc. cit.) explains that this would be a
case of N"21 pay, the “dust of interest.”

586 bBM 68b-69a. A Baraita quoted on bBM 68b teaches that according to R. Meir, whatever
wage investor and manager agree upon is sufficient in order to avoid transgressing the interest
prohibition, whereas for R. Yehudah, even the symbolic act of allowing the manager to dip his
bread into the investor’s sauce is a sufficient wage.

587 Assume for instance that an Iska is drawn up for the venture of selling two crates of tomatoes,
but the sale of the crates is accounted for in separate contracts. Assume that contract A made a
profit of 100 and contract B a loss of 30, and the investor receives 50 % of the profit and bears
2/3 of losses. Now if one Iska is drawn up combining both contracts, the net result is 70, of
which the investor receives a total of 35. Yet if the two contracts are accounted for separately,
the investor gains 50 on deal A, and loses 20 on deal B. The total net profit for the investor
across both deals is thereby 30 and hence 5 lower than in the combined accounting scenario. In
a case where the investor bears 50% of losses for a 1/3 profit share, the combined contracts
generate a profit for him of 23.3, which falls to 18.3 when they are separated.

588  Since the manager bears a lower share of losses than he earns from profits, if one of the two
deals suffers a loss, he gains more if the two had been accounted for separately as opposed to
the result of the loss-bearing deal being subtracted from that of the profitable one.
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ation that integrates multiple deals into a single accounting hence always benefits
the investor and consequently costs the manager, given a skewed profit-loss dis-
tribution. This teaching of Rava emphasizes that one contract per Iska balances
the interests of both the investor and manager. This emphasis implicitly also re-
iterates the view that both sets of interests are valid and to be taken into account.

Whereas the first of Rava’s above three teachings is concerned with the
incorporation of multiple deals into a single Iska, the second (B) studies the in-
corporation of multiple time-periods. The exemplary case is one in which the
manager makes a loss on an Iska, yet instead of communicating it to and sharing
it with the investor, the manager reinvests the remaining capital and recoups the
losses. He then asks the investor to treat the two periods separately by bearing
half the losses of the first period and reaping only a third of the profits generated
in the second (or two-thirds of the loss and half of the subsequent profit). This is
of course disadvantageous for the investor, who always benefits from incorpor-
ation into a single accounting, as noted above. Rava teaches that if the manager
did not notify the investor of losses as they were suffered but rather proactively
continued the venture to recoup them, he may later not demand that the investor
treat the two periods separately. Implicit in this teaching is that a manager is free
to wind down an Iska at any point he wishes to, yet the accounting thereof cannot
be divided into multiple periods retroactively. Of course, the response of the
investor to the manager’s request (concluding B) shows that Rava believes a
loss-making reputation is to be avoided, and that the manager should hence strive
to generate a profit for himself and his investor.

The third of the above teachings (C) deals with a dispute between two man-
agers of a single Iska. Whereas B relates that a single manager can wind down
and do a final accounting of an Iska whenever he pleases, C limits this liberty in
the case of managerial partnerships. When a specific duration for an Iska has
been designated, Rava gives three reasons why one of the managers cannot pull
his share of the venture’s capital out as soon as it shows a profit. Firstly, one of
the managers cannot extract his share of the profits prematurely, because it func-
tions as a security that the investor’s principal can be repaid even if losses are
suffered subsequently. Rava thereby again emphasizes the importance of bearing
investor interests in mind. Secondly, one of the managers cannot pull both his
share of the profits and of the principal out of the venture prematurely, because
the lower overall capitalization can harm the venture. This reasoning implies that
there is a negative correlation between a venture’s capitalization and its business
risk, and hence more capital is better than less for a business enterprise. Thirdly,
even without the risk of suffering losses due to the departure of one of the
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managing partners, one manager can prevent the other from leaving the venture
prematurely because the fortune of a team is better than that of an individual.
Similar to how “it is not good for man to be alone,”® this view propounds that a
manager is more likely to achieve business success when joining forces in a
managerial partnership. The Talmud concludes the presentation of the Iska with
this lesson. Its unique financing invention synthesizes biblical-mishnaic ideals
with the pragmatic need for business investments into an ingenious construct
governing the mutual dependency between and addressing the respective
interests of investment capital and managerial labor.

4.1.3. Seven Talmudic Principles of Investor Relations Governance

Based on the above analyses and discussion the Iska, the following is an attempt
to deduce central implications for how managers ought to govern their relation-
ship with investors from a talmudic perspective. This attempt requires quite a
high degree of abstraction, for the original teleology, intention, and context of the
Iska’s development was the making for flexible and legitimization of interest-
bearing loans, thus a very different normative basis than the characteristics
marking the contemporary relationship structure linking managers and investors.
Nonetheless, the Iska is the talmudic enabler of entrepreneurial partnerships
between creditors and debtors, venture capitalists, and managers, and its impli-
cations can therefore unfold significant relevance for contemporary corporate
investor relations.

589  Gen2,18.

590 Beyond offering guidance within the framework of conventional corporate debt and equity
relationships, Jewish ethics in general and the Iska in particular can contribute to the
innovation of financing instruments themselves, similar to how principles and constructs of
Islamic finance are gaining traction in global financial markets. For instance, the noted
halakhic heir of the Iska, the Heter Iska, forms the basis of many lending agreements issued by
Israeli banks and can function as a model for financing instruments to contain the following
four characteristics: Profits rather than interest, measured principal protection, agreed-upon
expected earnings, and compensation for labor (characteristics as synthesized by R. Meir
Orlian of the Business Halacha Institute). The following papers study new forms of Judaism-
based ethical investment: Schwartz, Mark, The Development of a Jewish Mutual Fund:
Criteria and Challenges, International Association for Business and Society Conference,
Victoria, June 30, 2002; Schwartz, Mark S./Tamari, Meir/Schwab, Daniel, Ethical Investing
from a Jewish Perspective, in: Business and Society Review, Vol. 112, Issue 1, 2007, pp. 137-
161. Republished in a collection issued by The Arab Financial Forum: Convergence: New
Directions in Islamic Finance?, pp. 76-82.
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Principle 1: Develop a Win-Win Situation

The mutual dependency between investors’ capital and managers’ labor can and
must be translated into a mutually beneficial relationship structure. As noted, the
Gemarah stresses this point by introducing the Iska with its advantageousness for
all transacting parties. Therefore, relational aspects between a corporate manage-
ment team and the investment community that lead to one-sided benefits or costs
should be addressed and resolved. For example, if a corporation provides meager
returns to its investors but because of its governance structure can and does
award its management hefty compensation packages against the will of the
shareholders and bondholders, then one could argue that, unlike the Iska, this
particular investor-manager relationship is not a 7% Xm°17 Xn2°» (“thing that is
pleasant™) for both its parties. Such a dichotomous one-sidedness should hence
be transformed into a mutually beneficial governance structure that addresses the
legitimate aspirations of both the investors and the managers, in this case for
instance by granting shareholders a veto-right on executive pay levels beyond a
certain ratio of compensation to profit.>'

Rava’s recommendation to write one contract per Iska further supports the
Gemarah’s concern to address both the legitimate needs of investors and man-
agers. A deal structure in which two contracts are issued for one Iska is disad-
vantageous for investors, and the incorporation of two Iskas into one contract is
disadvantageous for the manager. In corporate practice, a corollary might be that
if management bonuses depend on the performance of the corporation as a
whole, then the managers of successful business units are penalized because they
subsidize their lesser-performing colleagues. While this might be advantageous
for investors by decreasing labor costs, it would be more in line with Rava’s
reasoning to account for business units separately and to compensate their
respective managers accordingly. The fundamental principle underlying all these
dynamics is to structure the relationship between investors and managers in such
a way that balances the legitimate interests of both.

Principle 2: Build a True Joint-Venture with Investors
The Iska capital structure is a unique investment mechanism because it integrates

debt and equity financing. The investor and the manager are equal partners and
shareholders, each owning fifty percent of the venture’s equity. Yet the manager’s

591 The issue of executive compensation is discussed in the next chapter.
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share is acquired with a personal loan from the investor, which the former must
repay in full irrespective of the business result. Half of the business equity is
hence financed by a personal debt of mangement. Managers thereby relate to
investors both as partners and as debtors. The two are thus simultaneously at eye
level with each other and dependent on one another: as partners, both have an
incentive to generate a profit and avoid a loss and one cannot do without the
other; as lender, the investor is interested in the personal solvency of the manager
to repay his (interest-free) loan; and as borrower, the manager is indebted to the
investor for enabling him to invest in and run a business. Managers can thus
avoid being “salary slaves” and rather become masters of their own ship with a
personal stake in both profits and losses, while investors build a direct relation-
ship with both the actual business results and with the managers as well.**?

Such a set-up is far removed from contemporary corporate practice. Managers
rarely invest their personal capital into the corporations they run, and hence
might deal with corporate funds in a less risk-averse manner than if these funds
were their own money.””* The fact that corporate managers carry no real down-
side risk in case of financial losses can prevent them from acting like real owners,
which is why Dominic Barton notes the suggestion of some pundits “that new
executives invest a year’s salary in the company.”*** And unlike the Iska investor
who derives his return based on the actual net business result and who builds a
financial bond directly with management, stockholders of contemporary corpor-
ations are typically interested only in short-term share price movements to sell
their stake or a derivate thereof at a profit, while bondholders care primarily about
a corporation’s solvency and frequently have no direct relationship with managers
themselves. The nature of contemporary corporations’ investor relations hence
indeed seems conducive to the prevalence of negligence and profusion, as fore-
seen by Smith.*”

592 This dynamic could enable the Iska to support the remodeling of the financial markets in the
wake of the sovereign debt crisis. For it would give investors a stake in a country’s growth,
and it would grant governments freedom from the pressure of compound interest.

593 Unlike the stake of the Iska manager in his venture, stock options awarded to corporate
executives bear no risk of actual financial loss and are mostly exercised to reap a quick profit
through their resale.

594  Barton, Dominic, op. cit. p, 9.

595  Smith, WoN, loc. cit.
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Principle 3: Commit to Business

Just as the manager of the Iska may not misappropriate his venture’s capital to
drink beer, corporate managers should be mindful not to use their shareholders’
and bondholders’ capital for their own non-productive purposes. Management is
thereby not free to do what it pleases with corporate capital. Rather, it must be
committed to using investor funds for business purposes. This obligation implies
that managerial pet projects, lavish expense accounts, or in fact any use of cor-
porate capital that has no impact beyond a manager’s personal gratification are to
be avoided. This is the opinion of Rava, but an alternative perspective presented
by the Gemarah posits that the manager is in fact free to drink beer with the share
of the Iska capital declared a loan. While this perspective appears to be rejected
or at least overruled, the Talmud nonetheless points to the fact that fundamen-
tally the manager is free to drink beer with his business’s capital, since he
controls it. Even if this freedom should not be made use of, the awareness of its
existence can imbue managers with a sense of both the significant power and
authority bestowed upon them by investors. Also, reminding themselves of their
fundamental liberty to allocate capital according to their judgment might help
managers avoid suffering under a sense of bondage vis-a-vis their investors.
Mutual dependencies and mutual benefits hence carry mutual obligations: in-
vestors must grant managers the discretionary freedom and authority needed to
conduct business effectively, while managers may not abuse the resulting powers
by putting their personal interests ahead of the corporation’s through misappro-
priation of their investors’ capital.

Principle 4: Understand that Managing Differs from Owning

The Talmud reminds the Iska manager that despite his authority over a business
venture, his ownership of it is limited. This is taught by means of a particularly
marked difference between an owner and a manager. Whereas the former can
pass on his business to his family’s next generation, the heirs of the latter inherit
none of the venture. Such a limitation shows that a manager falls somewhat short
of the biblical-mishnaic ideal of the self-sufficient householder. The Iska manager
depends on the investor’s funds to sustain himself and his family, the fruits of the
manager’s labor sustain the investor and are hence not fully enjoyed by the
former’s own household, and once the manager passes away the family is left
with none of the Iska’s assets.
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The Talmud thereby reminds us that although the Iska benefits both manager
and investor without violating the interest prohibition, it is nonetheless a con-
struct that makes the best of suboptimal conditions. Ideally, the manager would
not have to become a debtor towards nor laborer for others in order to sustain his
household in the first place, and the investor would not depend on and desire the
return on capital that imposes these conditions on a manager. Due to the mutual
dependency of its investor-manager relationship, the Iska in itself cannot realize
the noted prophetic ideal of each person living fearlessly and self-sufficiently on
his own land. The Iska venture is not really owned by the manager, the investor
is removed from the productive locus sustaining him, and it can be marked by
fear because of the asymmetrical elements of their relationship.

What this fourth principle might teach corporate executives is that despite
their power and success, they are still not as independent and autonomous as the
Torah would like them to be, for they sustain themselves with capital and an
organization which they themselves do not (wholly) own. Their dependence on
investors and organizational circumstances is reflected by the pressure that the
financial community can exert on them and the ease with which they are replaced.
The fact that managers toil for others is demonstrated by their general inability to
pass on their position to their own heirs. Nonetheless, there is a further opinion in
the Talmud which holds that the descendents of the Iska manager can in fact
inherit the venture. Corporate executives might be able to reconcile these contrary
perspectives by understanding that while they cannot bequeath their position, the
income they derive from it is their very own property. This income in some cases
far exceeds the earnings any entrepreneur and business owner can hope for, and
dialectically the organizational and financial dependence of corporate managers
can hence realize the ideals of autonomy and liberty.

Principle 5: Insist on Adequate Compensation of Labor

Unlike the Iska’s investor, its manager labors for the venture, and the Talmud
insists that this labor be specifically compensated. Otherwise, the work required
to run a business can be perceived as a forbidden interest payment for the in-
vestor’s capital necessary to fund a business. The compensation of labor can
either be effected directly, whereby manager and investor agree upon a certain
wage payment, or it can be mediated through a skewed risk-reward compen-
sation, whereby the manager gains more from profits than he must suffer from
losses. Hence, even if a corporation institutes a true joint venture between its
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investors and managers, in which both have a right to gain from profits and an
obligation to share losses, it must additionally account for the fact that unlike
investors, managers invest their labor power into the business operation. Pro-
viding management with the corporate resources necessary to reap a profit is in
and of itself not considered a sufficient commutative compensation for this labor,
which can function as an interest-like payment for the provision of these resources.
Rather, managers should insist that investors provide them with an explicit and
separate reward for the work required to fulfill their fiduciary obligations.>*®

Principle 6: Maintain Communication and Reputation

Rava’s teaching that managers may not separate the accounting of earlier losses
from later gains can be understood as a recommendation to maintain open com-
munication channels with their investors. For if a manager immediately informs
his investor of losses, these could have been shared between the two. But if a
manager conceals negative business results, then these cannot be separated from
subsequent positive results and must hence form a single accounting, which as
noted is advantageous to the investor.

Applied to corporate management, these teachings urge managers to regularly
keep investors in the loop of business results. In practice, contemporary financial
markets institutionalize Rava’s recommendation through the required issuance of
quarterly and annual reports as well as the earnings guidance corporations pro-
vide to the financial community. Failing to keep investors updated, particularly
about impending bad news, can have negative consequences for investors. For
instance, the share price of the Internet search giant Google did not just fall by
seven percent in one day because its quarterly earnings fell short of analyst
expectations but because Google refused to issue earnings guidance that might
have tempered these expectations.””’” And U.S. studies have found that corpor-
ations that wait until the last few weeks of a quarter to relate bad news to the
investment community are 45 times more likely to face shareholder lawsuits than
firms announcing the news in the quarter’s opening weeks. >

596 For the appropriate level of this reward, see the next chapter on executive compensation

597 Hsieh, Peggy/Koller, Timothy, The Misguided Practice of Earnings Guidance, in: McKinsey
Quarterly, Chicago, IL, March 2006, https://www.mckinseyquarterly.com/The misguided
_practice_of earnings_guidance 1759.

598 Cited in Cossette, Jeff, op. cit.
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The objection that a manager does not want to be called an “Iska loser,”
which Rava says the investor can raise, teaches the importance of reputation.>”
A manager with a loss-making reputation is likely to have a hard time finding
further investors. Therefore, managers should first of all make an effort to generate
a profit for their corporation and investors, thereby building the reputation of an
“Iska winner.” Similarly, corporate managers should bear the obvious fact in
mind that their performance has a direct effect on their reputation, which in turn
can affect their corporation’s future access to capital. The dependency on a solid
reputation must hence be balanced against the need for open communication
channels, because relating every failure to investors might tarnish a manage-
ment’s and hence a corporation’s reputation. Managers should therefore build an
investor relationship that is as open and candid as possible without impinging on
their legitimate reputational interests.

Principle 7: Harness the Power of Teams

Rava’s final teaching regarding the Iska implicitly recommends that managers
form teams to run a venture. The converse of the reasons Rava provides for why
one manager can prevent another from quitting a venture implies that ventures
run by more than one manager have tangible benefits. By combining their powers,
managers can i) provide additional security to investors and hence attract capital
more readily, ii) improve their venture’s performance through increased capitali-
zation, and iii) attract a better “fortune” than a solitary venture. Nonetheless,
Rava makes it clear that these benefits come at a cost—namely the loss of liberty
to end an Iska whenever a manager desires to. The power of management teams
is hence paid for with the mutual responsibility of its members. Instead of a two-
way dependency between a manager and investor, management teams create a
triangular dependency through its additional relationship between the managing
partners themselves. Just as the dependency between investors and managers
carries rewards, dependency between managers has tangible benefits as well. In
contemporary corporate practice, the power of management teams is already
commonly harnessed. The management board consists of multiple executives,
and the supervisory board fulfills its duties with a team of directors. Yet the
loyalty that the Talmud demands of managing partners towards each other is less
prevalent in corporations marred by politics, where managers frequently view
each other as competitors or even adversaries. In such an environment, Rava

599  For an exposition on the principle of reputability in the Talmud, see pp. 334-338.
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might urge managers to realize that just as their labor forms a symbiotic relation-
ship with the investor’s capital, combining efforts and unifying aspirations in a
management team can enable them to achieve more than on their own.

By means of the above principles, the talmudic invention and presentation of
the Iska can be interpreted as encouraging managers to become indivisible along
multiple dimensions. By becoming debtors and de facto partners in a joint ven-
ture with investors, managers have both a personal and a professional stake to be
aligned with their investors’ interests. Managerial labor and financial capital
become unified in the Iska to their mutual benefit. Because of their personal lia-
bility, and the prospect of both downside risk as well as upside reward, managers
become directly connected to the business result, thus developing an ownership
mindset in driving it. The encouragement of forming a management team and the
obligation of loyalty within it makes managerial colleagues inseparable from
their common and mutual interests. And by elevating laborers into owners, the
Iska enables managers to foster integrity, wholeness and peacefulness through a
dignified, prosperous and independent means of sustaining themselves and their
family.

4.2 Issue 6: Executive Compensation

4.2.1. How Much to Take for What One Has Given,
Relative to What Others Get

The remuneration of corporate executives is a highly controversial issue, particu-
larly because it relates to both distributive and commutative justice. This duality
becomes evident in the two main strands of the issue’s public discourse. On the
one hand, executive pay is criticized for being excessively high relative to the sal-
aries of average workers. For instance, the AFL-CIO®” launched a website entitled
“Executive Paywatch,” which lists the total compensation of corporate CEOs,
and compares it to workers’ median pay.®' This distributive critique is further
provoked by statistics showing absolute and relative executive pay to have

600 The American Federation of Labor and Congress of Industrial Organizations, which unites 56
U.S. and international labor unions.
601 http://www.aflcio.org/corporatewatch/paywatch/.
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risen sharply over the past decades®” and by cases of executives being awarded
tens of millions of US dollars while laying off thousands of employees.*”*

On the other hand, the executive pay debate centers on the commutative
question of whether the remuneration of top managers adequately reflects their
performance.™* This question became especially acute and resulted in public out-
rage when some companies that in the wake of the recent financial crises had been
bailed out with tax money awarded their executives multi-million dollar bonuses. >
A corollary within the corporation following from this commutative critique is
the “say-on-pay” movement, which has led some supervisory boards to present
proposed executive pay levels to shareholders, who can then vote at the annual
meeting in support of or against the proposition.*®® The resulting increase in so-

602 Until 1979, the median annual CEO pay at the 50 largest U.S. firms hovered at around 1m
USD, as it had since the mid-30s of the same century. By the new millennium, this figure has
risen to 9.2m. (Anderson, Sarah et al., 17th Annual Executive Compensation Survey, Institute
for Policy Studies, Washington, DC, 2010, p. 3.) And while the ratio of average CEO total
direct compensation to average production worker compensation was 24.2 in 1965, this metric
stood at 298.5 in 2000. (Economic Policy Institute, charted analysis retrieved online from:
http://www.stateofworkingamerica.org/files/images/orig/8-Wages ceo pay.png).

603  For instance, the Institute for Policy Studies report cited above juxtaposes total compensation
of CEOs to the number of people they laid off (e.g., the “highest-paid CEO layoff leader” was
the pharmaceutical company Schering-Plough’s Fred Hassan, who in 2009 was awarded
nearly 50m USD in total compensation, while 16,000 layoffs had been announced in the same
period (p. 6.) It can be noted that such juxtapositions are primarily based on a moral sentiment
of injustice, whereas from a strictly economic perspective the CEO reaps some of the financial
rewards of improving profitability through lower labor costs.

604  See for instance, Khurana, Rakesh in his book Searching for a Corporate Savior: The Irrational
Quest for Charismatic CEOs, Princeton, NJ, 2002 argues that the return on investment of CEO
pay packages is significantly below other outlays of corporate resources. For further scholarly
studies of executive compensation, see Dorata, Nina T./Petra, Steven T., Corporate Govern-
ance and Chief Executive Officer Compensation, in Corporate Governance, Vol. 8, Issue 2,
2008, pp. 141-152; Perel, Mel, An Ethical Perspective on CEO Compensation, in: Journal of
Business Ethics, Vol. 48, No. 4, 2003, pp. 381-391; Bebchuk, Lucian Arye/Fried, Jesse M.,
Executive Compensation as An Agency Problem, National Bureau of Economic Research
Working Paper No. 9813, New York, NY, July 2003; Finkelstein, Sydney/Hambrick, Donald
C., Chief Executive Compensation: A Study of the Intersection of Markets and Political
Processes, in: Strategic Management Journal, Vol. 10, Issue 2, 1989, pp. 121-134.

605 Barack Obama called such bonuses “shameful” and promised to crack down “against excesses
in executive compensation.” (Quoted in: Bonuses for Bad Performance, The New York Times,
New York, NY, January 29th, 2009.) As a result, the Troubled Asset Relief Program, a federal
program to support financial institutions after the subprime mortgage crisis, instituted a
500,000 USD pay limit for executives at institutions bailed-out with public funds. Germany
has also introduced legislation aimed at regulating executive compensation: its Gesetz zur
Angemessenheit der Vorstandsvergiitung of 2009 demands sustainability, reasonableness, and
transparency of compensation policies.

606 These shareholder votes are still mostly non-binding, but nonetheless send a powerful signal to
executives that they are being monitored and held accountable.
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called shareholder democracy implies that the owners of a company should play
a more active role in determining adequate pay levels for management in light of
its performance.®”” This demand becomes particularly relevant given the consti-
tution of the standard institution and process by which executive compensation
levels are determined—namely by the supervisory board’s compensation com-
mittee, which consists of directors who are mostly well-paid executives in other
corporations. Executive compensation levels are hence essentially determined by
managers themselves, further adding to the controversial nature of the issue.**®

Beyond the above critiques, the discourse on executive compensation reflects
a concern with the question whether multi-million dollar pay packages can ever
be justified from an ethical standpoint. Some religious and philosophical doctrines
preach the virtues of poverty and warn of vices relating to wealth.” Does this
imply that there is something intrinsically wrong with large executive pay pack-
ages, and should their recipients hence reject them, donate them or feel guilty
about them? The following exposition first inquires what the Talmud might
consider a fair compensation of corporate leaders to then study the talmudic
stance towards wealth.

4.2.2. Mediating Pay and Approaching Prosperity

The Owner, Agent, and Worker

The first Mishnah of the sixth chapter in the Bavli’s tractate Bava Metzi’a opens
with the case of a householder contracting workers who then deceive one
another: NIN X9X AT 5Y AT 072 PR AT DR AT WM P i own. %' Asking

607 Both the commutative and distributive issues of executive compensation are reflected in the
Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010, a U.S. federal statute
mandating that corporations must give their shareholders a “say on pay” at least every three
years, and that they must publish the ratio of CEO pay to that of the average worker.

608 As examples of a general phenomenon, in 2011 all four compensation committee members of
the consultancy Accenture, all eight at Goldman Sachs and all four at Ford were leading
executives at other companies. (Source: Bloomberg Businessweek.)

609 See for instance Matthew 19,21 and 1 Timothy 6,10; Buddhist und Hindu renunciation of
wealth in favor of an ascetic life to reach enlightenment; Aristotle condemning chrematistics
(Politics, 1257a-1258b), and Karl Marx desiring the emancipation from money (for instance in
his Zur Judenfrage).

610 mBM 6,1: When someone hires workers who then deceive one another, they [the workers]
have nothing [to legally hold against each other] except resentment.

The deceived workers thereby have no legitimate claims for restitution.
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how workers might have cause for resentment, the ensuing Gemarah®'' attempts
to find the case in which they deceive each other:

A | One or the other retracts is not taught [by the WO ROR NP K? 7712 737 1710
Mishnah], but rather “they deceive one another,” | >777X 0°%¥19 WORT 77 DR 77
[implying] that the workers deceive [each 277 92 1) KT N7 000
other]. What is the case [in which this occurs]? IR 2IRY 279319 0% R 97
The owner [householder] said to him [a worker | 72 9KR7 °X "7 %2°7 MIYLR)
functioning as a hiring agent], “Go and hire me | ¥°X 2°TX) 7v2782 n°27 Hv2
workers,” whereupon he went and deceived SR NMIYIN RN2N2 12 R
them [the other workers]. What’s the case? If 9721 20 N7
the owner stipulated [a wage of] four [Zuz per
day], and he [the agent] went and offered them
[the other workers] [a wage of] three [Zuz per
day], what cause for resentment have they?
[The deal was] understood and accepted!

B | Perhaps if the owner stipulated three and [the XN?N2 N°27 992 799 ART OR
agent] went and offered them four. What is the TY2IND 12 MR VTR POIN)
case? If [the agent] said to them, “I am respon- Y 0370w 12 MRT R 77
sible for paying your wages,” [the agent must] W RINT TR I? 0N
pay [the wage] to them from his own funds. For | 18371 19w2 mwy? 59197 nR
it is taught [in a Baraita], “If one hires a worker | 27wn 112w 12 1011 120 Swa
to labor on his own property, and then directs 71 N2 Hyan Do anm
him to [work on] the property of his fellow, he Akhhivg
must pay the worker from his own [funds] and
can then return and take from the [other owner]
the equivalent of the benefit he received.”

C | No, it is necessary [to teach the Mishnah for a | %Y 0372w 7% KT 82X R?
case where the agent] said to them, “The owner *3°77 °H¥I9 1YY vt Hva

is responsible to pay your wages.” But let us T3AT RIPRT KX R 00
look at the [market] wage level of workers! No, | Xn2na 2ann7 R2R) 7¥2783
it is necessary [to teach this for the case in 12 DART XY R 799 11987
which] some workers engage themselves at four 177307 110 AY2IRA
and other workers at three, for they can then say RO XK MWK A¥27R2
[to the agent], “If you hadn’t told us four, we 7772 1IART POV N°27 Hyaa

611 bBM 76a.
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would have made an effort to find [an alter- 77 AYAIRA T2 NART IRD R
native employment] at four.” Alternatively [lit. | nY2°X *nX2 XN 12 X7
if you want I will say], here we are dealing JPOY D°7¥192 DY ROR
[with a case] of an owner [who hires himself 12 DAART 1% 777 MR
out to other owners] who can say to him [the 97 197291 31°070 V2R3
agent], “If you hadn’t told me four, it would T RNTDW RNT°2Y
have been beneath my dignity to hire myself N1 RPH I RO ™2 N TIY
[out as a wage laborer].” Alternatively, we are IOT RN RN 90T VT YT

dealing with [a case where all are] workers after
all, and they can say to him [the agent], “Since
you told us for four, we made an effort to
provide you with superior work.” But let us go
and look at their work [to see if it is worth more
than three]? [We are dealing] with a dyke. With
a dyke [superior workmanship] can be
recognized! It is filled with water, and it can
hence not be recognized.

D | Alternatively, [we are] after all [dealing witha | 7°% InKR7 079 RR NPYR

case where] the owner said for four and [the IR 2IRY I¥2IR2 n°a Hva
agent] went and said to them for three. And to NIARPTI RN?N2 112 R
your objection that the wage was understood T2 n°% 9% RT 9221 1120
and accepted, the [workers] can reproach [the 1°5v27 230 VAN HR

agent] by saying, don’t you [believe in the
verse] “Do not withhold a good from whom it
is due” [Prov 3,27]?

The Gemarah (A) begins by proposing that the Mishnah deals with a case where
the owner instructs a hiring agent to contract workers for him at a certain pay
level from which the agent then deviates. The relevance of this setup to the issue
of executive compensation is clear given that the board of directors as share-
holders’ agent determines executive pay levels through its compensation com-
mittee. Similar to our Sugya, in this process a third party mediates remuneration
between owners and workers. In the following discussion, therefore, the house-
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holder is treated as a shareholder/owner, the agent as a member of the compen-
sation committee, and the worker as an executive.®!?

Seeking to determine what case the Mishnah is dealing with, the Gemarah
first proposes that it is one in which the agent pays less than the householder had
been willing to expend.®" In this case, the Gemarah at first rejects that there is
even any justified cause for resentment, since the deal was understood and ac-
cepted by its transacting parties. This implies that if a certain pay level is agreed
upon between the workers and the agent, the agreement is binding, no legal
redress can be claimed, and there is no justified reason for resentment, even if the
agent pays less than he was instructed to. Yet the Gemarah later (D) questions
the “agreed and accepted” defense against claims of underpayment, stating that
the workers could protest the agent’s conduct by invoking the verse “ 2i0-vann-28
niy? 37 989 N --vhyan.”®'* Thereby, if someone is willing to pay a certain
wage, a hiring agent is wrong to be parsimonious beyond this pay level.®"

But prior to this, the Gemarah believes the Mishnah’s case is one in which
the agent pays more than the owner has stipulated (B). If the agent told the
workers that he is responsible for their wages (°?y 0>72w), then he must com-
pensate them for the excess pay out of his own pocket. Based on the cited Baraita
(?¥1077 nR "5w), an agent who takes upon himself to pay higher wages than the
householder wanted him to is hence perceived as becoming the labor contractor
himself who then in turn directs the workers to the householder. He must there-
fore pay the workers the wage that he had agreed upon with them and can only
recoup the actual value of the benefit they contributed to the householder, which
would likely be near the wage rate the householder had stipulated. Payment of
wages inflated beyond the level of commutative equity as expressed in labor
market wage-levels is hence the responsibility of the agent, not that of the house-
holder. The Mishnah, therefore, cannot be dealing with such a case in which there
is neither deceit nor cause for resentment between the agent and the workers.

612  The only discussion of executive compensation in the Jewish business ethics literature seems
to be a short essay by Asher Meir, which establishes the connection between bBM 76a and the
issue of executive compensation (Exorbitant Execs, in: The Jewish Ethicist: Everyday Ethics
for Business and Life, Jerusalem, 2005, pp. 199-202). Because his use of the complex Sugya
encompasses but three sentences and only relates the case in which a worker is paid less than
the householder had stipulated, a more in-depth and contextualized exposition seems merited.

613  See illustration 9 for a visualization of the following analysis.

614  Prov 3,27: Do not withhold good from those to whom it is due, when it is in [the power of]
your hands to bestow [it].

615  This is also supported by the Baraita cited on bBM 68b, in which R. Meir teaches that whether
large or small, any wage agreed upon between an investor and a manager is to be accepted.
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Instead, the Gemarah suggests that the Mishnah is dealing with a situation in
which the agent declares that the householder is responsible for wage payments
(n"27 %¥2 9y 0210w) and promises to pay more than was stipulated by the house-
holder (C). Now such a case does not necessarily lead to a justified cause for
resentment, because the going wages in the labor market provide a benchmark as
to how much the householder ought to pay his workers: if the higher wage is the
market rate, the agent can claim this pay level from the householder, based on
the Baraita quoted above and assuming this higher level corresponds to the
benefit provided. And if the lower wage stipulated by the householder is the
market rate, the workers must accept this rate, because the agent stated that the
householder is responsible for paying their wages, and he in turn need not pay
more than the value he is receiving.

Yet section C then concludes with the specification that when there is no
clear market wage available, resentment on behalf of the workers is justified
when an agent promises higher wages than the householder stipulated and says
the householder is responsible for paying them. The Gemarah explains how this
situation can lead to justified grounds for resentment: when there are multiple
market wage rates, some workers might have been willing to work only for the
higher rate they had agreed upon with the agent; or when the worker is a house-
holder himself, he might find it below his dignity to work for the lower rate; or
the workers could have made an effort to do the work particularly well because
they were expecting a higher wage than the one they actually ended up receiving.
These three cases of lower than expected pay are justified causes for resentment
on behalf of the workers, as would be the above one where the agent pays a
lower wage than the householder had asked him to expend. Note however that
these deviations are in no case a basis for halakhic restitution, only for homiletic
condemnation.®'® By proposing these four cases as justified grounds for resent-
ment, the Gemarah implicitly states that higher pay attracts an increased number
of workers, higher pay might motivate them to improved performance, pay levels
are connected to dignity, and that agents should be no more parsimonious in
wage-setting than expected by their principals.

616 As implied by the Mishnah, which states that the workers can only harbor resentment but have
no cause for legal redress.
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A Talmudic Perspective on Wealth

Once an executive pay package is awarded, how should its recipient relate to it?
Essentially, the talmudic stance towards wealth encourages both the forces of
accumulation and moderation.®’’ According to this perspective, prosperity is
desirable and poverty perceived as a terrible affliction. But wealth carries chal-
lenges of its own, and its accumulation should hence be moderated to mitigate
the risks of affluence.®'®

Accumulation

The Talmud encourages the accumulation of wealth. This praise of prosperity
traces its roots to biblical sources, which consider material blessings a reward for
upright behavior.®’’ The Bible describes all three patriarchs as possessing great
wealth,*° God promises the Israelites that they will not leave Egypt empty-
handedly and enables them to take possession of the Egyptians’ wealth during
the Exodus.®®' In the Talmud, this positive perception of prosperity is continued
and perhaps strengthened. Even R. Shimon b. Yochai, an erstwhile critic of econ-
omic activity, considers wealth one of eight qualities that are “becoming to the
righteous and becoming to the world.”®** A large body of talmudic teachings
offers business advice and hence guidance on how to best accumulate wealth. For
instance, R. Yitzchak advises dividing wealth into three parts (i.e., diversifying):
investing one-third into land, a further third into merchandise, and keeping the
rest liquid to capture commercial opportunities as they arise.’” Bar Kappara also

617 The following section is partly based on research conducted for a talk 1 gave at the
Evangelischer Kirchentag in Dresden on June 3rd, 2011, about the Jewish perspective on the
relationship between money and happiness (“Macht Geld doch gliicklich?”). Further sources
informing this section are Tamari, Meir, The Challenge of Wealth, pp. 3-24, and --, With All
Your Possessions: Jewish Ethics and Economic Life, pp. 25-59; Kahaner, Larry, Values,
Prosperity, and the Talmud. Business Lessons from the Ancient Rabbis, pp. 1-23; Friedman,
Hershey, The Simple Life: The Case Against Ostentation in Jewish Law, in: Jewish Law,
http://www.jlaw.com/Articles/againstosten.html#1.

618  See illustration 10 for a graphical depiction of the talmudic stance towards material wealth.

619 Lev 26,3-13; Dtn 11,13-15; Prov 22:4; Eccl 5,18.

620  Abraham: Gen 13,2; Isaac, op cit. 26,12-14; Jacob, op cit. 30,43.

621 Op. cit. 15,14; Ex 3,21; 12,35-36. Besides these biblical influences, the Pharisaic rabbis may
have also emphasized the importance of wealth as a reaction to early Christian texts praising
poverty as a virtue.

622 mAv 6,8.

623 bBM 42a.
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urges lucrative investments, teaching that when goods are available at an attract-
ive price, money should be raised to acquire them.®** A relatively long Sugya in
Tractate Pessachim suggests partnering with those who are already successful,
ensuring the timing of a sale is right, and trading in liquor because it allows one
to both grow wealthy and to be charitable.””® The same Sugya records the busi-
ness lessons Rav teaches his son (after giving up hope he might become a
scholar): sell merchandise shortly after buying it; every sale might be cause for
regret once prices rise, except wine, because perhaps it will sour; receive up-
front payment for merchandise; deal with less merchandise in close proximity
rather than with more from a distance; run to the brewer with dates before you
eat them.®”® R. Yochanan suggests raising small cattle in order to become pros-
perous,®” and ironically teaches: 732 w22 J72K> 7X1M 7277 MR PAX Y MW M
TIAY 2w DRI 2930 MW MPIr 2992 wanwm 1nwo.?® Even religious obligations
are rationalized as being conducive to wealth accumulation—a scriptural source
for the commandment of agricultural tithes is interpreted to mean that one ought
to tithe in order to grow rich,®”’ and Rava urges the men of Machuza to honor
their wives, so that they may be enriched.**

In contrast to the biblical and even mishnaic preference of agriculture relative
to commerce, some later talmudic sages recommended engaging in business be-
cause it is more lucrative than working the land. R. Ela’zar teaches: mmx T2 1X
yp P 1 mne.“ 'When he came across a plot of land that was ploughed across
its width, he remarked: 71 20 Xpo°¥a >33 T3MKY 7 7wn *K.*? Likewise, when
Rav saw growing ears of corn swaying, he called out to them: 910X ns™1 °X
711 20 Xpowa 2197.9% And Rava teaches: 7X» XIAM KIw2 X 3 XPOPYA M7 7IRN
PN wh ORI RYIRK LRI RIR Y XD Amem ’nm xyawa onn®t The
underlying assumption of all these teachings is the desirability of prosperity.

624  bBer 63a.

625 bPes 112a-113a.

626 Ibid., 113a.

627 bChul 84a-b.

628 bBM 29b: He to whom his father has left much money and who wants to lose it should wear
linen garments, use glassware, and hire workers without sitting with [i.e., supervising] them.

629 bTaan 9a.

630 bBM 59a.

631 bYev 63a: There is no occupation more inferior than land [i.e., agriculture].

632 Ibid.: If you were ploughed along your length also, engaging in business would still be more
profitable than in you.

633 Ibid.: Swing as you wish, engaging in business is still more profitable than in you.

634 Ibid.: A hundred Zuzim invested in business [makes] meat and wine every day [affordable], a
hundred Zuzim in land [i.e., agriculture], [makes only] salt and vegetables [affordable]. And not just
this, but it causes him [the agricultural investor] to sleep on the ground and embroils him in strife.
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The flipside of this encouragement of wealth accumulation are the talmudic
warnings against poverty. For instance, the talmudic sages teach that poverty in
one’s home is worse than fifty plagues,®’ that it causes familial strife,* that it
outweighs the entire world’s pain and suffering,®’ that charity is to be limited
lest its donor falls into poverty himself,**® that there can be no Torah in a place
of hunger,”’ and R. Eli’ezer haQapar urges continuous prayers to be spared the
fate of the poor.®” Such warnings have roots in the Bible as well, which
perceives poverty as a terrible affliction.*"' Again, the Talmud appears not only
to uphold but to strengthen these warnings. For instance, R. Chanin teaches in
Rav’s name: 703 NIV 78 DYV QW T8 awn NOTw 2pn 2w and oen 9
MY W AN W owry omon unw %2 This teaching contains an idea found
throughout the Talmud: that poverty is similar to death. For instance, the
Gemarah suggests that the poor person is one of four groups of people that even
while alive resemble the dead next to the leper, the blind and the childless;643 and
that “a poor man’s life is not a life.”** These traditions are by no means intended
to evoke callousness towards the destitute by portraying them as already
deceased. On the contrary, they are likely meant to invoke empathy with the
predicament of the poor, as suggested by the numerous biblical and rabbinic
norms and beliefs relating to Tzedagah (“social justice™).**’

Given the “this-worldly” focus of Judaism and its rejection of asceticism, many
of the Torah’s commandments require money for their fulfillment. The prescribed
daily 100 blessings,**® marriage, procreation, elaborate festival meals, charity,
Tefillin, Mezuzot, communal institutions, as well as the economic opportunity
cost of Torah study and daily prayers all require a certain degree of financial
capital and security. Wealth is hence valued as a means to fulfill the Torah’s
commandments, as reflected in a tradition teaching that the sages respect the

635 bBB 116b.

636 bBM 59a.

637 ExR 31,14

638  bKet 16b.

639 mAv 3,21.

640 bShab 151b.

641 Lev 26,14-32; Dtn 11,16-17; 15,4. And one of Iyov’s afflictions is to endure poverty, after
which God blesses him with twice the wealth he had at the outset (Job, 42,10).

642 bNed 7b: Every place where God’s Name is remembered [i.e., spoken] in vain, poverty is
found, and poverty is like death ... Every place where the sages cast their eyes [in
disapproval], [either] death or poverty [resulted].

643 bNed 64b.

644  bBeit 32b.

645  For a study of the Jewish perspective on social justice and philanthropy, see chapter 5.2.

646  bMen 43b.
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affluent when they use their prosperity to help others.®*’ Furthermore, abstinence
and asceticism are frowned upon—as R. Dimi teaches in the name of R. Yitzchak:
DIMR 2127 THY MORY WA ANKW XOX 7N T2 AN0Kw 07 89,5 And Abbaye
teaches that Shimon ha-Tzaddik, R. Shimon and R. Eli’ezer haQapar were all of
the same opinion that the Nazirite is a sinner, because he afflicts himself by ab-
staining from wine, from which the Gemarah deduces with a Kal vaChomer:
XU XIPI NPIYN2 WP 93 RIM 7091 713 DAX 9Y 127 9o My wena.* The fulfill-
ment of Mitzvot in the positive and the rejection of abstinence in the negative
imply the need for financial means, which thereby become a medium enabling a
person and his family, as well as his community, to live a life according to the
letter and the spirit of the Torah. Thereby, the accumulation of wealth becomes a
means towards a greater good, rather than an end in and of itself.

Moderation

The talmudic sages viewed the lust to accumulate wealth as a natural drive while
warning that this lust is endless. When Alexander the Great asked the rabbis why
a human eyeball outweighs all his gold and silver, they responded that the human
eye is never sated, and support their point by sprinkling dust on the eyeball,
whereupon it is outweighed by Alexander’s wealth.®® And a Midrash teaches
that he who has 100 coins desires 200.°' Probably in order to temper this
accumulative lust, Ben Zoma and R. Meir teach that wealth itself can never make
one rich, but rather only how one perceives it and relates to it: --7"wy X7 7R
woma mawn, 2 and 1wya MY N e ww 93wy arR.%> The power of the lust for
money might also be the reason why 120 of the 613 Mitzvot relate to economic
matters, whereas the laws of kosher food and sexual relations number 26 each.®*
All of these wealth related traditions can be perceived as an attempt to moderate
the desire for riches. The Talmud perhaps emphasizes moderation in monetary

647  bEr 86a.

648 yNed 9,4 41b [Venice and Krotoshin Editions]: Is it not enough for you what the Torah has
forbidden you that you ask to prohibit yourself further things?

649 bNed 10a: He who abstains from everything how much more so [should he be called a sinner]!
From here [we learn] that he who fasts [beyond the prescribed fast days] is called a sinner.

650 bTam 32b. Cf. Prov 27,20.

651 EcclR 1,34.

652  mAv 4,1: Who is wealthy? He who celebrates his portion.

653  bShab 25b: Who is wealthy? All who are satisfied with their wealth.

654 Based on Maimonides’ counting of the Mitzvot, see http://www.jewfaq.org/613.htm.
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matters so strongly because it realizes that its own encouragement of wealth
accumulation might not only lead away from poverty but into an obsession with
material prosperity.

As a balance to its encouragement of wealth creation and inner-worldly
action, the Bible and Talmud thus warn of the risks of riches. This dialectic is
summed up in the Proverbs, which asks to be spared both poverty and affluence:
MM M RN --RYR) LYIPN 1 T8 OV CAPOM PR UIN-191.°% Riches
thereby carry the risk of forsaking God, a warning echoed throughout the Bible,
where the wealth of the Egyptians with which the Israelites are at first blessed
eventually leads to the Sin of the Golden Calf (93w Xun).®® God warns the
Israelites not to forget Him when they become prosperous,®’ and Yeshurun is
criticized for becoming fat and forsaking God.*® Likewise, the Prophets and
Proverbs warn of placing one’s trust in wealth. %>

Maintaining a connection to God amidst affluence is not the only challenge
of wealth. As Hershey Friedman points out, there are three central risks of riches
from the perspective of the Jewish tradition: envy, shame, and arrogance.®®
Avoiding these is hence a central challenge of the affluent, which is reflected in a
number of biblical and talmudic traditions. For instance, the Talmud interprets
the biblical verse in which Jacob asks his sons why they make themselves con-
spicuous®' as a warning not to arouse the envy of Esau or Ishma’el by appearing
sated.®> And out of deference to the impecunious, the rabbis abolished differ-
ences in the funeral rituals between the rich and poor because they had caused
the latter to be ashamed of their poverty.® Similarly, the Mishnah records that
unmarried girls of Jerusalem would court potential spouses on Tisha Be’Av and
Yom Kippur in borrowed white dresses so as not to shame those that did not
possess the means to afford expensive clothing.®** And the Gemarah suggests
that the reason why someone burning a Pashal lamb that had become ritually
unclean may not do so with his own wood but must rather use the temple’s altar

655 Prov 30,9: Lest I be sated, and forget—and will have said, “Who is YHWH?” And lest I be
poor and will have stolen and profane the Name of my God.

656 Ex324.

657 Dtn 8,14.

658 Dtn 32,15.

659 E.g, Jer 9,22; Prov 11,4; 28.

660 Friedman, Hershey H, The Simple Life: The Case Against Ostentation in Jewish Law, in:
Jewish Law, http://www.jlaw.com/Articles/againstosten.html, 2002.

661 Gen42,1.

662 bTaan 10b. Jacob himself had been envied for his prosperity both by Laban’s family (Gen
31,1), similar to how the Philistines envy Isaac for his wealth (Ibid. 26,14).

663  bMQ 27a-b.

664 mTaan4,1.
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wood is that the sages wanted to prevent those who could not afford their own
wood from being shamed.®®® While envy and shame can be aroused in others,
arrogance might result within those possessing wealth themselves. This is re-
flected in the biblical prohibition of the king amassing great riches,*® which is
explained with: v 1229-011 nv22.%” Even the king is to perceive his subjects
as brothers, and not feel superior to them. An excessive accumulation of wealth,
according to this view, can hence cause the rabbinic virtues of humility and
modesty to be neglected through the development of arrogance.**®

The ideal talmudic balance in the dialectic between the accumulation and
moderation of wealth might be encapsulated by the extremes of prosperity and
temperance embodied in R. Yehudah haNasi. On the one hand, he is admired for
possessing enormous riches, comparable to those of the Roman emperor and ex-
ceeding those of the Persian king Shapur.®® Yet on the other hand, on his deathbed
he says to God: Y23RI 190K N°IT1 KDY 7N CMIYIARR WY NYNY '|’JD‘7 DTN 93 ¥
nmma oW XY T e o mwp.”° Perhaps the patriarch had to go to this
extreme because his great wealth carried the risks discussed above. This would imply
that a golden mean between the two extremes of extraordinary riches and ascetic
moderation might be described as the talmudic ideal of how to relate to wealth.

4.2.3. Implications for the Compensation of Corporate Executives

Although its talmudic meaning and context are distant from the corporate con-
text, the Sugya about the householder, hiring agent, and worker analyzed above
carries a number of interesting implications for the highly relevant issue of
executive compensation. First of all, the cases that the Gemarah tries to fit to the
Mishnah involve a householder who instructs an agent to hire workers at a
certain wage. The owner hence formulates the labor cost level he is willing to

665 bPes 82a.

666 Dtn 17,17.

667 Dtn 17,20: So that his heart is not lifted above his brothers.

668  For talmudic sources encouraging humility and modesty, see bSuk 29b, bChu 89a, bMeg 31a,
bBer 16b, bNid 20b, bShab 30b-31a, yShab 1:3 3¢, yTaan 3,10 66d; yPea 1,1 16b (listed in
Rubenstein, op. cit., p. 182. The Yerushalmi traditions are cited according to the 1523 Venice
edition and its 1925 Leipzig facsimile).

669 bBer 43a, 57b. bBM 85a teaches that even R. Yehudah haNasi’s indentured servant was
wealthier than king Shapur.

670 DbKet 104a: Master of the Universe, it is revealed and known before You that I touched the
Torah with my ten fingers and did not indulge even with my little finger. May it be the will
before You that there will be peace in my rest.
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expend, and communicates it to his representative. Applied to contemporary cor-
porate practice, this implies that shareholders ought to give the board of directors
as their proxy guidance regarding the salaries and bonuses they are willing to
expend for their management. Such a procedure is gaining ground with the “say-
on-pay” and related shareholder democracy movements through which the owners
of a corporation increasingly monitor and control the workings of the compensa-
tion committees.®’' Nonetheless, only a minority of corporations has instituted
such “say-on-pay” measures, and even when they have, it is the compensation
committees rather than the shareholders who formulate a pay proposal.

Now in the case where the agent pays less than the householder was willing
to, the Gemarah homiletically gives the workers cause for resentment, because
the agent is withholding a benefit from those to whom it is due. This implies that
if shareholders are willing to pay their executives a certain remuneration, it is not
legitimate for the supervisory board or any outside party to withhold this re-
muneration level from management. It is up to the shareholders to decide how
much of their corporation’s money should be spent on its management, and they
should play an active role in articulating a view on this decision. But the Gemarah
also argues that once workers have agreed and accepted a certain pay level that
happens to be lower than what the owners had been willing to expend, this agree-
ment is binding without cause for resentment. These two opinions thereby con-
struct a tension between consent and equity, and the talmudic dialectic of executive
compensation consequently requires a navigation of the dilemma arising from
the conflict between paying what shareholders want and paying what their agent
(the board of directors) believes is possible and justified.

In the case where the worker is paid more than the householder had stipu-
lated, the Gemarah differentiates between the case where the agent is responsible
for paying the wages and the one in which the householder is responsible for
doing so. In the former case (which is closer to corporate practice given that
compensation committees are responsible for setting pay levels and the corpor-
ation rather than its sharecholders pays this compensation), the agreed-upon
salaries must be paid out, but the agent can only recoup the actual value or
benefit of the work from the householder. This implies that when a supervisory
board sets compensation levels above the value which management is contri-
buting to shareholders, its members might be liable to pay for the differential out

671 These committees are appointed by the board of directors to design a compensation system for
a corporation’s officers. The members of these committees should be corporate directors who
fulfill certain independence requirements (Reifler, Stewart et al., Compensation Committee
Handbook, Hoboken, NJ, 2008, p. 3.)
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of their own pocket. Thereby, executive compensation should be tied more closely
to the actual performance of management. Rather than awarding multi-million
dollar pay packages simply because its competitors do so as well, a corporation
should analyze what each executive is contributing to its performance and set
pay accordingly. In some cases, this might imply that compensation levels are
even higher than current ones, for example, for a CEO who orchestrated a multi-
billion dollar innovation. Or conversely, an executive might even have to com-
pensate the shareholders for having destroyed value.

Nonetheless, the Gemarah seems to also justify setting pay levels according
to market rates. In the case where the householder is responsible for wages, when
the agent agrees to pay more than the householder had stipulated, the Gemarah
states to go look “what workers are being paid,” implying that irrespective of
what had been agreed upon, the workers have a right to be paid no less and no
right to be paid more than the market wage rate. From this perspective, then,
executives can demand compensation levels corresponding to those of their
peers. However, since the talmudic ideal of commutative justice pervades its
vision of the ideal labor market as well,®”* it can be assumed that wage levels
ought to correspond to some value or benefit the one paying them is receiving in
return, hence reconnecting pay to performance.

Finally, the concluding cases presented by our Sugya raise two further im-
portant points regarding executive compensation. Firstly, by stating that some
workers might not be willing to sell their labor below a certain rate and might do a
better job for higher pay, the Gemarah implicitly acknowledges that high pay
levels can attract both more workers and simultaneously induce them to improve
their performance. This implies that high executive salaries might be needed in
order to attract top talent with top results, particularly given the demanding nature
of corporate management and the income that can be generated by leaders in other
fields, for instance as successful entrepreneurs, entertainers, and hedge fund
managers. Secondly, by teaching that a worker might find it below his dignity to
work for less than a certain level of compensation, the Gemarah connects pay
levels to respect. This important point should be borne in mind when determining
the salaries and treatment of both executives and employees. Low pay of average
workers, particularly in stark contrast to high executive salaries, might impinge on
the self-worth and dignity of these workers, and thereby reduce their performance
as well. Yet these risks must be weighed against the fact that a corporation
awarding its executives a lower compensation than its competitors might also hurt
the dignity of its leaders, even when their pay levels seem high in absolute terms.

672  See chapter 7.
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The talmudic perspective on wealth can be applied legitimately with little ab-
straction from the talmudic context, which is familiar with both great individual
wealth and a significant degree of income inequality, to today’s top managers, for
many of whom the proper philosophical stance towards their oftentimes substan-
tial earnings is an important question. According to the perspective developed
above, once executives receive their pay packages, they have fulfilled an impor-
tant precept of the talmudic relation to wealth: avoiding poverty and achieving
prosperity. There is therefore no need, both from a biblical and talmudic perspec-
tive, for executives to feel guilty about their compensation level itself (whether it
is justified is another question). Poverty is not a virtue but an affliction, and
everyone who escapes it can consider himself blessed. Conversely, prosperity is
desirable, and those achieving it can view it as a source of joy and gratitude. But
wealth should never be viewed as an end in itself, but as a means to live a com-
plete life, participate in society, and support the needy. Otherwise, prosperity,
especially in the form of great riches (which many executive pay packages could
be classified as) can have serious downsides. Executives need to be careful that
their wealth does not become an idol and they temper their natural and legitimate
drive for more money with humility, modesty, and charity towards those with
lesser means.

As an indivisible hand of their corporation, executives should strive to make
their compensation indivisible from the contributions they provide, focusing
firstly on only receiving pay that is justified from a commutative standpoint.
They should emphasize and articulate what they give, the value they add to their
stakeholders, and understand how their compensation is linked to these contri-
butions. When they destroy corporate value, they could consider returning
money to their shareholders out of their own pocket. Secondly, executives need
to bear distributive issues in mind—how does their pay level compare to that of
“average workers?” Instead of conceptually separating their own remuneration
from that of lower-income employees, they can make the two indivisible instead
by aspiring towards legitimate and dignified relative valuations. Thirdly, reflec-
tion is required upon how money is spent—ostentatiously or responsibly. When
an executive is indivisible, his compensation is legitimized by what he has given
for it and gives of it in return, connecting him with humanity and the spiritual
source of his blessings.
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51 Issue 7: Societal Expectations

5.1.1. Corporate Liberty and Social Responsibility

Through their size and power, corporations have a significant impact on society.
For instance, the mass-marketing of cigarettes has not just harmed the customers
of tobacco conglomerates but passive smokers as well,®” retailing giants threaten
community-based “mom-and-pop stores,”®”* and corporate bail-outs financed by
taxpayers put additional pressure on already strained national budgets.’” These
are cases in which corporate activities might negatively affect society. Yet the
activities of corporations provide social benefits as well: corporate income tax
accounts for over ten percent of total U.S. federal tax revenue,”’® investments of
multinational corporations in emerging markets have improved standards of
living and education for local residents,®”” and corporations attract related and

673 Numerous epidemiological studies have shown that passive smokers risk many of the health
conditions faced by smokers. A comprehensive review by the International Agency for
Research on Cancer of the World Health Organization found that non-smoking spouses of
smokers face a 20-30% higher risk of lung cancer than non-smokers, see http:/monographs.
iarc.fi/ENG/Monographs/vol83/index.php.

674  See for instance Clark, J./Irwin, E.G, Wall Street vs. Main Street: What Are the Benefits and
Costs of Wal-Mart to Local Communities, in: Choices Magazine, 2nd Quarter 2006,
http://www.choicesmagazine.org/2006-2/grabbag/2006-2-14.htm, and Stone, K., Impact of the
Wal-Mart Phenomenon on Rural Communities, in: Increasing Public Understanding of Public
Problems and Policies, Farm Foundation, Oak Brook, IL, 1997, pp. 189-200.

675 For instance, the U.S. government’s Troubled Assets Relief Program might cost U.S. taxpayers as
much as 25bn USD, as calculated by the Congressional Budget Office. See the Report on the
Troubled Asset Relief Program, November 2010, http://cbo.gov/doc.cfm?index=11980&zzz=
41404. The severity of this strain is further augmented through the recent sovereign debt crises.

676 Congressional Budget Office, A Preliminary Analysis of the President's Budget and an Update
of CBO's Budget and Economic Outlook, March 2009, Table F-3, http://www.cbo.gov/
ftpdocs/100xx/doc10014/HistoricalMar09.pdf.

677  Such as the involvement of the food giant Nestl¢ in India, which led to a significantly higher standard
of living and education in the Moga District relative to other Indian regions, see Kramer, Mark R./
Porter, Michael, Strategy & Society: The Link Between Competitive Advantage and Corporate
Social Responsibility, in: Harvard Business Review, Cambridge, MA, December 2006, p. 12.

N. L. Kaplan, Management Ethics and Talmudic Dialectics,
DOI 10.1007/978-3-658-05255-3 5, © Springer Fachmedien Wiesbaden 2014
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supporting industries, thereby boosting overall economic growth for the commu-
nities in which they are based.®”® In economics, these societal costs and benefits
of corporate conduct are described as negative and positive externalities, because
they are incurred by parties who have not consented to the transactions that cause
them.®” This power of corporations to inadvertently cause harm or do good for
society has given rise to a fervent discourse about the social responsibility of
corporations and their managers.**

In 1960, one of the earliest and most influential contributors to this discourse
understood corporate social responsibility to mean that managers, just as all
businessmen and women, “should oversee the operation of an economic system
that fulfills the expectations of the public.”®*' According to this view, managers
must hence take societal expectations into account and respond to them.®* This
position is rejected, at first sight, by those who believe that managers may use
corporate resources solely to further the interests of their shareholders, a belief
epitomized by Milton Friedman’s dictum that “[t]he social responsibility of
business is to increase its profits.”*** Thereby, the liberty of managers to further
corporate performance is simultaneously their one and only responsibility vis-a-
vis society.

These two opposing positions may in fact be increasingly converging: in the
negative because failing to address societal expectations can undermine a corpor-
ation’s license to operate and hence the foundation on which its profit genera-

678  Porter, Michael E., The Competitive Advantage of Nations, Detroit, M1, 1990, p. 151ff.

679 Mankiw, Nicholas Gregory, Principles of Economics, 6th ed., Mason, OH, 2009, p. 204.
For an example of an economic study about the externalities of corporations, see
Blomstrom, Magnus/Kokko, Ari, Multinational Corporations and Spillovers, in: Journal of
Economic Surveys, Vol. 12, Issue 3, July 1998, pp. 247-277. For an attempt by the United
Nations to understand the impact of externalities, see the report by the United Nations
Conference on Trade and Development, Disclosure of the Impact of Corporations on
Society. Current Trends and Issues, Geneva/New York, NY, 2004, http://www.unctad.org/
en/docs/iteteb20037_en.pdf.

680 “CSR,” “corporate citizenship,
of this discourse’s keywords.

681 Frederick, W.C., The Growing Concern Over Business Responsibility, in: California Manage-
ment Review, 2, pp. 54-61, quoted in: Carroll, Archie B., Corporate Social Responsibility.
Evolution of a Definitional Construct, in: Business and Society, Vol. 38, No. 3, September
1999, p. 271.

682 The etymology of “responsibility” is in fact the Latin responsus, pp. of respondere, “to
respond.” See the Online Etymology Dictionary, http://www.etymonline.com/index.php?
term=responsible.

683  Friedman, Milton, op. cit., p. 133.

”

corporate accountability,” and “business in society” are some
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tion rests;** and in the positive because taking societal expectations into account
can provide profit growth opportunities for corporations.®® Corporations hence
not only impact but are also impacted by the society in which they operate, and
taking note of this interrelationship is fundamental for business success.®* As a
result, management must adapt its decision-making to societal expectations, such
as those regarding child labor, fair trade, environmental pollution, and philan-
thropy, irrespective of whether this adaptation is primarily motivated by a ge-
nuine concern for societal welfare or by an interest to protect and improve
corporate performance.®’

684 Cases such as the moratorium of the Obama administration on deep-see oil drilling permits
following the BP Deepwater Horizon oil disaster in 2010 or the invigoration of the German
protest movement opposing nuclear energy in the wake of Japan’s nuclear crisis in 2011,
which led to a commitment by the German government to shift to alternative sources of
energy, exemplify how public sentiment and government interventions affect the corporate
license to operate. McKinsey’s Reputation, Government & Regulatory Strategy Initiative
estimates that “across most industries, government actions have the potential to impact
industry profit pools between 30 and 50%—even more factoring in government interventions
following the global financial crisis.” Such actions include interventions to ensure fair pricing,
safety and quality, control of demand, long-term investment, and sector competitiveness.
(http://www.mckinsey.com/Client_Service/Strategy/Expertise/Reputation_Government and
Regulatory Strategy.)

685 See Kramer, Mark R./Porter, Michael E., Creating Shared Value. How to Reinvent
Capitalism—and Unleash a Wave of Innovation and Growth, in: Harvard Business Review,
Cambridge, MA, January-February 2011, for cases of how corporations grow by creating
benefits for society.

686 Consequently, an enormous body of literature deals with what has been termed “the business
case for corporate social responsibility.” For a review, see Carroll, Archie B./Shabana, Kareem
M., The Business Case for Corporate Social Responsibility: A Review Of Concepts, Research
and Practice, in: International Journal of Management Reviews, Vol. 12, Issue 1, pp. 85-105,
March 2010. For a practitioner’s guide on how to translate social responsibility into business
success, see Kotler, Philip/Lee, Nancy, Corporate Social Responsibility: Doing the Most Good
for Your Company and Your Cause, New York, NY, 2005. Hohnen, Paul, Corporate Social
Responsibility: An Implemetation Guide for Business, Winnipeg, 2007, pp. 11f. lists the
following potential benefits for firms implementing CSR: better risk management, improved
reputation management, enhanced recruiting and staff retention, improved innovation and
competitiveness, enhanced operational efficiencies, improved ability to build effective supply
chain relationships, enhanced ability to address change, more robust social license to operate,
improved access to capital, and better relations with regulators.

687 Further supporting a convergence within the societal expectations vs. profits dichotomy,
Friedman agrees with this conclusion when he writes that a corporate executive is responsible
to “conduct the business in accordance with their [the owners’] desires, which generally will
be to make as much money as possible while conforming to the basic rules of the society, both
those embodied in law and those embodied in ethical custom.” [Emphasis added, nk] Quoted
from: Friedman, Milton, The Social Responsibility of Business is to Increase its Profits, in:
The New York Times Magazine, New York, NY, September 13, 1970, available online under:
http://www.colorado.edu/studentgroups/libertarians/issues/friedman-soc-resp-business.html.
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In order to develop a talmudic perspective on the responsibility of corpor-
ations to meet societal expectations, a definition of society is required. According
to Anthony Giddens, “a good society, locally, nationally and globally, is one that
balances the state and government, civil society and a market economy.”*** These
three societal components provide the framework for the following section in
which the Talmud is hence asked what responsibilities a business has towards the
expectations and demands of the state, civil society, and the economy.

5.1.2. Talmudic Responsibility towards State, Economy, and Civil Society

Many contributions to the Jewish business ethics literature have argued for an
integration of social goals into business conduct and have legitimized forcing
businesses to do s0.°® Given that these contributions unanimously answer the
question of whether business has social responsibilities in the affirmative, the
following section instead focuses on what exactly these responsibilities entail
from a talmudic perspective. For this purpose, the above three-part framework of
society’s components (state, civil society, and economy) is useful because it
supports both exhaustiveness and specificity. Before analyzing each of the three
components in turn, the following beautiful talmudic narrative gives a general
aggadic warning that disregarding public interests is not in one’s best self-
interest: 1"777 MWL Hpon AW AR QTR AWYA 2"77% MW 2R 9P XY "N
POV AP37 7w MWL OV APRY MW DP0R ANR 72 2197 R 19 MR AR 70 IR
IR D MR DY MR DI INR HWIN 7" NI Tonn M WmTw Mot T o
Tow MwAY v arRw mMwan 9pon ank on o1n 7om®” This tradition can be

688  Giddens, Anthony/Hutton, Will, On the Edge. Living With Global Capitalism, London, 2001, p. 18.

689  See for instance, Levine, Aaron/Pava, Moses (eds.), Jewish Business Ethics. The Firm and Its
Stakeholders, New York, NY, 1999 and within this publication particularly Wurzburger, Walter
S., Covenental Morality in Business; Levine, Aaron, Free Enterprise and Jewish Law. Aspects of
Jewish Business Ethics, New York, NY, pp. 150-160; Pava, Moses, Business Ethics. A Jewish
Perspective, New York, NY, pp. 64-75; Meir, Asher, Value Conflicts in Jewish Business Ethics:
Social Versus Fiduciary Responsibility, in: Jewish Law, 1996, http://www.jlaw.com/Articles/
fiduciary.html; Tamari, Meir, The Challenge of Wealth, pp. 127-244.

690 tBQ 11,10; bBQ 50b: The rabbis taught, “A person should not remove stones from his domain
onto the public domain.” A story of a certain man who removed stones from his grounds onto
the public grounds when a pious man found him [doing so] and said to him, “Fool, why do you
remove stones from the domain which is not yours onto the domain which is yours?” The man
laughed at him. Some days later he had to sell his field and he was walking on that public
domain when he stumbled over those stones. [He] said, “Beautifully did that pious man say to
me, ‘why do you remove stones from the domain which is not yours onto the domain which is
yours?’”

Cf. tBQ 2,13.
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understood to teach that the public impact of private corporations affects share-
holders and managers as well and that they should consequently, at least to a
certain extent, view themselves as indivisible from the public good.

Responsibility towards the State

In its characteristic dialectical manner, the Talmud both legitimizes state authority
and is simultaneously skeptical of it. For instance, one tradition teaches that the
government is one of two daughters who cry from Gehinnom,”" whereas another
anticipates the Hobbesian perspective that one should pray for the welfare of the
government, for if people did not fear its authority they would swallow each
other alive.®?

The first talmudic codification of the state’s right to intervene in the economy
is its 7o vown (Mishpat haMelekh, “Law of the King”).*” Embedded in the
chapter that discusses this law, the following Mishnah teaches that royal interests
override the right to private property: 2°¥aw S 17 N°2 %0 ¥ NWIT NANYRY XXM
12 PIMN PN QYT 991 MWW R PR TR 1T 1702 Annn PRI N7 17 MIwYY o TN
wx12 pon o ). % Whether for strategic purposes or as Rashi comments in
order to reach his field and vineyards,*” the sovereign hence has the power to
impose his will on the property of others, and no one can object to him doing so.
Nonetheless, the Mishnah also teaches that the king does not just enjoy economic
rights but must also submit to obligations: besides being prohibited from entering
into offensive wars without the consent of the judicial system, a king may not

691 bAZ 17a. Rashi, loc. cit., s.v. M, comments that the reason for this unfavourable view is that
the government constantly imposes additional taxes and duties.

692 mAv 3,2. Cf. bAZ 4a.

693  The following section on the “Law of the King” is based on my unpublished seminar notes and
research from Ronen Reichman’s seminar Die Politische Dimension im Denken und Wirken
der Rabbinen that took place at the Hochschule fiir Jiidische Studien Heidelberg in the winter
semester 09/10. For a study of rabbinic traditions regarding the “Law of the King,” see
Blidstein, Gerald J., The Monarchic Imperative in Rabbinic Perspective, in: Association for
Jewish Studies Review, 7, 1982, pp. 15-39. For a further discussion of monarchy in the Jewish
tradition, see Lorberbaum, Menachem/Walzer, Michael et al. (eds.), The Jewish Political
Tradition, Vol. I: Authority, Chapter 3: Kings, pp. 108-165, New Haven, CT, 2000.

694 mSan 2,4: He [the king] may lead forth into a voluntary war based on the decision of a court of
seventy-one. And he may force a path [through private property], and no one can protest
[against] him. The path of the king has no measure [i.e., no limit]. And the entire nation must
present the spoils [of war] to him, and he takes his first choice [when they are divided].

Cf. the parallel traditions in tSan 4.

695  Rashi, bSan 20b, s.v. 717 12 mwyb.
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accumulate an excessive amount of horses or gold and silver for himself.*

Juxtaposed to these last two obligations is the biblical commandment that the
king write a Torah scroll for himself, and that it should accompany him at all
times: ™0 -2 12 xR Liny anvm.%7 The responsibilities of the sovereign are
hence interconnected with the responsibilities towards him.

Yet the subsequent discussion in the Gemarah challenges not just the rights of a
king but the institution of kingship itself. In a central Machloket between Rav and
Shmuel, the two sages argue over the interpretation of the Book of Samuel’s
prophetic teachings regarding the king.®”® Whereas Shmuel holds that the prophetic
“Law of the King” contains actual rights of the sovereign, Rav believes that the
law is not to be interpreted literally but rather as a means to inspire fear and awe in
the nation: 772K XY 2R 2712 1M 771 T2 DWADA INRT 22 DRIDY MK 70 27 DR
TOV MR RANW TR TRY WD DWW MR Oy 089 &9R 1 Awe.% According to
Rav, then, the nation has no obligation to allow the king to do what the “Law of the
King” lays out, whereas for Shmuel, this obligation does in fact exist.

The ensuing Gemarah then presents a tannaitic Machloket between R. Yossi
and R. Yehudah that mirrors the above controversy between Rav and Shmuel,
yet the Seifa of this tradition makes a further point: whereas R. Yehudah views
the institutionalization of kingship as one of three positive commandments to be
fulfilled by the nation upon entering Eretz Israel,”™ R. Nehorai does not view it
as a commandment but rather as a prophecy that the nation will demand a king.”!
The discussion of this Sugya hence communicates a talmudic ambiguity towards
the monarchy: on the one hand, the institutionalization of kingship is viewed as a

696 mSan 2,6, based on Dtn 17,16-20.

697 Ibid., Dtn 17,19: And she [the Torah scroll] shall be with him and he shall read therein all the
days of his life.

698 In I Sam 8, the elders of Israel request the prophet Samuel to appoint a king because his sons are
corrupt. Samuel is displeased by this request, and although God perceives the nation’s desire for a
king as a rejection of His direct rule, He encourages Samuel to listen to the voice of the nation.
Samuel thereupon formulates the“Law of the King,”stating that the king will take the sons of the
people to be his horsemen, plow his ground, reap his harvest, fight his wars, and that he will take
the daughters to be perfumers, cooks, and bakers, and he will take the best of the people’s fields,
vineyards, and oliveyards, and a tenth of their harvest and flocks, and he will take servants and
cattle to put them to work for him. Samuel concludes that the people will be the king’s servants,
and that the nation will regret having asked for a king. Despite these warnings, the people still
desire a king, and God once again encourages Samuel to appoint one for them.

699  bSan 20b: Said R. Yehudah in the name of Shmuel, “All that is said in the chapter of the king,
the king is permitted to do.” Rav said, “This chapter was not spoken except to threaten/
intimidate them, as it is written, ‘Thou shalt surely set a king over thee’ [Dtn 17,15], his
fear/awe should be over thee.”

700 Based on Dtn loc. cit.

701 bSan loc. cit.
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positive commandment, and the king is given far-reaching powers to impose his
will upon the people; on the other hand, kingship is perceived as the result of the
people’s inability to handle God’s more direct rule, and the king’s power is only
a symbolic method of intimidation. The tension between these two positions
implies that a sovereign power is to be instituted with far-reaching rights, while a
considerable degree of skepticism towards both is warranted.

This dialectical stance towards state authority continued when the Jewish
community lost its national sovereignty through subjugation to foreign rule.””
Upholding the biblical ideals of national freedom and independence,’” the
Tannaim declared that the Romans have no right to levy taxes and customs in
Palestine: 111 928 P78 072 17701 7RI, PR3 2w 0701 KPP0 N2O0D RY PUID PR
P 7 1 N2 inn X’ 7" Rashi explains these prohibitions with the opinion that
the funds of the tax and customs collectors are considered stolen property,
further supporting the mishnaic refusal to abide by Roman fiscal demands.’® In
contradistinction to this rejection of state legitimacy and authority, the ensuing
Gemarah questions the Mishnah by introducing Shmuel’s dictum of X397 817
X17 (Dina deMalkhuta Dina, “the law of the land is binding law™): :2Xmw &M
ORI M 02T ;n2Xp ° TRW 02172 DRINY MR RITD 72 KRPIT 27 WK IRDT XMIAT R1T
PRI TAWA 00 K.’ By offering an Ukimta (“qualification”) to the above
Mishnah, this Gemarah’s two Terutzim (“resolutions”) implicitly accept Shmuel’s
dictum and hence acknowledge the legitimacy of the tax demands from a land’s
sovereign power.

702  Parts of the following section are based on a chapter from my unpublished seminar paper titled
NYT N1 ,XPO°Y LR1T RMI7MT X1T: Samuel bar Abbas Integrationsplan fiir die Juden Baby-
loniens, written in March 2010 for Ronen Reichman’s seminar “Die politische Dimension im
Denken und Wirken der Rabbinen” at the Hochschule fiir Jiidische Studien Heidelberg.

703  Ex 6,5-7 establishes a direct connection between the Israelites’ liberation from Egyptian rule
and their subsequent development into a holy nation; bBBM 10a interprets the verse “For onto
Me are the children of Israel servants, they are My servants” [Lev 25,55] to imply that they are
“(hence) not the servants of servants.” And while Jeremiah encourages the exiled Jews in
Babylonia to pragmatically rebuild their lives in the diaspora (Jer 29,5-7), he simultaneously
perceives the exile as divine punishment (Ibid., 5,19), albeit a temporary one that will be
followed by the longed-for return to the homeland and newly gained freedom (Ibid., 29,10). A
similarly reluctant acceptance of foreign rule and the wish for freedom and independence is
also formulated by Nechemiah (Nech 9,36-37).

704 mBQ 10,2: 1t is forbidden to change money both from the chest of the customs collector as well as
from the purse of the tax collector, and it is forbidden to take charity [7zedagah] from them, but it is
permitted to take it [Tzedaqah] from [their personal coins] in their homes or in the market.

705  Rashi, bBQ loc. cit., s.v. 213 07w 05,

706 bBQ 113a: But Shmuel said: The law of the land is [binding] law! Said Rav Chanina b.
Kahana in the name of Shmuel, [the Mishnah is dealing] with a customs collector who has no
limit; in the School of R. Yannai they said, [the Mishnah is dealing] with a customs collector
who stands on his own [is not appointed by a sovereign ruler].
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The second talmudic mentioning of Dina deMalkhuta Dina legitimizes this
sovereign power as well: *22°7 "50p7 VTN :R27 MR .RIT RMIIAT RIT OXINW MR
SR IY WAR N TN 17 WIRMRT DWH RNPT PAR OVR IAM0Y 13792 WA W
WRMM 2277 KT kM9 &7 K27 Even though its ex post reasoning might not be
entirely sound,”® this tradition clearly permits the state to dispossess and expro-
priate private property owned by Jews. It thereby grants any sovereign authority
a privilege previously reserved only for Jewish kings and the Beit Din (“rabbinic
court”™).”” The corollary of this executive privilege, namely the obligation of all
citizens to accept the judicial authority resulting from it, is taught in the third
talmudic mentioning of Dina deMalkhuta Dina. Inquiring why a Mishnah teaches
that all documents accepted by heathen courts are halakhically binding,”" the
Gemarah at first cannot understand how contracts that are themselves worthless
can be granted transactional authority: X171 Xn9v2 xo0m &7uw *xm.”"" To this ob-
jection, Shmuel responds that the law of the land is binding law, after which the
Sugya ends, thus indicating that the Gemarah accepts its reasoning. Thereby, the
state is granted not just the authority to expropriate private property, but the power
to contractually transfer ownership between citizens. Again, the implication of this
Sugya is that even though a skeptical and critical stance is warranted towards the
state and its governmental branches, their authority must be accepted nonetheless.

707 bBQ 113b: Shmuel said, “The law of the land is [binding] law.” Said Rava, “[This principle of
Shmuel’s can be known [i.e., proven], because they [the authorities] cut palmtrees down
[without permission from their owners] and build bridges [with these trees] and we
[nonetheless] cross these bridges.” Abbaye said to him, “Maybe [the bridges may be used]
because [the owners of the palm trees] have given up hope [of regaining their property, i.e., the
trees]?”” He [Rava] answered him, “If the law of the land were not [binding] law, why [would
they] give up hope?”

708 Given that there could be other reasons why these bridges may be used besides the
applicability of Dina deMalkhuta Dina.

709  According to the laws from I Sam 8,11-17 and bSan 20b discussed above, and the principle of
P9 17 N2 pon (Hefker Beit Din Hefker, what the rabbinic court declares to be ownerless
becomes ownerless) from bGit 36a.

710 mGit 1,4: 70 ,007°Wd - 222010 7AW oMY O"YR ,0°2010 P72 YW MIRDIYA 2w NMwn 9
VT WYY AT ROR 179N KD WD 19K AR M w0072y nnen oowl v, All documents
that are accepted by the courts of idol worshippers, even if they are signed by idol worshippers
are kosher [valid], except for divorce documents and documents releasing servants. R. Shimon
says, “Even these are kosher, they are only declared invalid when they are written up by
unauthorized persons.”
According to a nineteenth century commentator, this Mishnah might have been the basis for
Shmuel’s belief that it is the inalienable duty of every cititzen to consider the state’s laws holy
(“... dass es eines jeden Biirgers unabweisbare Pflicht sei, die Staatsgesetze heilig zu halten.”).
See Hoffmann, David, Mar Samuel. Rector der jiidischen Akademie zu Nahardea in
Babylonien. Lebensbild eines talmudischen Weisen der ersten Hélfte des dritten Jahrhunderts
nach den Quellen dargestellt, Leipzig, 1873, p. 43.

711 bGit 10b: But this contract is worthless!
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The fourth appearance of Dina deMalkhuta Dina indicates that a state’s civil
law was accepted as binding by the talmudic sages even when it contradicted
Halakhah: RmWw7 5onwn RN23 WA 7001 02 2P0 02 SPDWR 220 170 010,727 0R
AT - NPOL’J‘? RYIR 7217 07 03 LW DTV ORDIDT RMOMINY LRIT XMO9NT RI1T
rar.”? The latter two of these three teachings are applications of Dina
deMalkhuta Dina that stand in direct conflict to Jewish law. Halakhically, a
three-year period of undisputed possession is sufficient to be considered the
owner of a field,”" yet Shmuel requires a forty-year period, in accordance with
Persian law. And according to the Bible, a poor person who sells his land has the
right to buy it back once he has the funds to do so.”"* This right however does not
exist in Persian law, and Shmuel consequently revokes it.”"

All four talmudic appearances of the Dina deMalkhuta Dina-dictum hence
grant the state far-reaching authorities and demand compliance to the law of the
land. Exactly why Shmuel decided to formulate this dictum remains unknown.”"®
Yet there are clear indications that he reacted to developments both within and
outside of the Jewish community. During Shmuel’s lifetime (c. 160—257 CE),”"
Jews were suffering from the devastating consequences of the three Jewish
uprisings against the Romans. The first of these uprisings (known as the first
Jewish-Roman War, 66-70 CE) was initiated by the Zealots who rejected foreign
rule in the Land of Israel and rebelled against all forms of taxation against the
Romans. And the third uprising, the Bar-Kochba-Revolt (132-135 CE) connected
the insurgency against the Romans with messianic hopes.”'® Besides the destruc-
tion of Herod’s temple, these rebellions cost hundreds of thousands, if not
millions of lives, and led to increasingly harsh living conditions for the Jews of

712 bBB 55a: Rabbah said, “These three rules were taught to me by the exilarch Ukba b.
Nechemiah in the name of Shmuel: [1.] The laws of the kingdom are binding law, [2.] landed
property is transferred by the Persians after 40 years, and [3.] when land is acquired by
wealthy real estate owners who pay taxes on the land [and thereby expropriate the previous
owners who were too poor to pay these taxes], the transaction is valid.

713 By means of a Chasakah.

714  Lev 22,25,

715 Ben Meir, Samuel (Rashbam), Commentary to Tractate Bava Batra, Barditshew, 1894, pp. 31f.

716  Shilo, Shmuel, X17 Xm2917 X7, Jerusalem, 1995, p. 4: SXmw M0 737 ,MRTNA NYT? QYD °R OX PHO
'RIT XMIYNT ROT W INY*pa P72 L “It is doubtful whether we will ever know with certainty what
the exact intention of Shmuel was when he determined that the law of the land is [binding] law.”

717 There is no consensus about Shmuel’s year of birth. According to Graetz, it was 160 CE
(Graetz, Heinrich, Geschichte der Juden von den éltesten Zeiten bis auf die Gegenwart, Bd. 4,
Leipzig, 1908, p. 260), whereas Fessler holds it to be 179 (Fessler, Sigmund, Mar Samuel. Der
bedeutendste Amora.Beitrag zur Kunde des Talmud, Breslau, 1879, p. 10) and Hoffmann (op.
cit., p. 8) states it as 165 CE.

718 Kitos War was the second rebellion, which unlike the first and third took place in territories
where Jews were exiled.
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Palestine.”"” The rebels are therefore criticized by the Talmud for their lacking
willingness to compromise, their messianic aspirations and their aggressive militar-
ism.”® This negative stance towards rebellion against foreign rule is reflected by
Shmuel’s reaction upon hearing of the 12,000 Palestinian Jews who perished when
they resisted the Persians during their Roman conquest: He refused to show any
sorrow and to tear his clothes.”*' For the Babylonian sages, the harm and suffering
resulting from a refusal to abide by state expectations, irrespective of their source,
hence seem to have outweighed the values of autonomy and independence.

The second threatening development to which Shmuel may have reacted
occurred within Babylonia. After the Sasanian Dynasty assumed power in 224 CE,
a climate of increasing religious hostility threatened to unleash pogroms against
the Jewish community in the Babylonian Diaspora. The lack of acceptance for
state authority by the Jewish community was used as a pretext by those insti-
gating this growing threat,”** similar to how Haman complained that the Jews do
not abide by the laws of the land and used this as a reason to call for their
annihilation.”” Hence, the dictum Dina deMalkhuta Dina might have also been
formulated to mitigate the increasingly dangerous separation and isolation of the
Jewish community in the Diaspora.”*

719 Josephus, Flavius, Geschichte des jiidischen Krieges, Wiesbaden, 1978, vi. 9, § 3.

720  See for instance bGit 56b; yTaan 4,5 68d [Venice and Krotoshin Editions]. [Piortrkow Edition:
yTaan 24a-b.]

721 bMQ 26a. Cf. this reaction to the dismay with which Shmuel reacted upon hearing of Rav’s
death: According to bMQ 24a, Shmuel tore twelve clothes as an expression of his sorrow.

722  Hoffmann, David, op. cit., p. 33-43.

723  Est 3,8. In these verses, Haman complains to king Achashveros that there is a nation in his
kingdom with different laws than all other nations, and that this nation does not follow the
laws of the king. Based on this complaint, Haman recommends that the king no longer tolerate
this disobedience: amiT? ,AW-TR 77221 ,0°0Y 01X 7727 *DT-NY) ,0¥-237 NI 07N

724 There are several hints in the Talmud that the rabbis legitimized the authority of the land’s law
due to the above two developments. The applications of Dina deMalkhuta Dina are reminiscent
of events in Palestine. The tax case in bBB 113a implicitly touches on one of the central reasons
for the rebellion of the Zealots, namely Vespasian’s and Domitian’s taxation of the Jewish
community with the Fiscus Judaicus, which was perceived by many Jews as a humiliation,
particularly because its revenue was used to finance the maintenance of the Jupiter Capitolinus
temple in Rome. (Josephus, Flavius, op. cit.,, vii. 6, § 6.) By means of the dictum Dina
deMalkhuta Dina, however, the obligation to pay taxes became a core component of Halakhah
und tax evasion thereby declared a sin. This was an absolute innovation, as reflected by the
tannaitic perception of tax and customs revenue as stolen property in mBQ 10,2. And the
application of Dina deMalkhuta Dina in bBQ 113b also contains hints that the dictum was
formulated as a reaction to the rebellions in Palestine. For bGit 57a explicitly notes that the Beitar
massacre was caused by the refusal of the Jews to allow the Romans to make use of a cedar tree.
It is hence perhaps no coincidence that the Gemarah uses a case involving trees to legitimize the
binding authority of the state. Dina deMalkhuta Dina could thereby have functioned as an attempt
to prevent further bloodshed by discouraging insurgencies and rebellions.
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For Shmuel, the dictum’s promulgator, obeying state demands was more than
just a grudging concession to foreign rule. In the Mishnah, one should pray for
the welfare of the government for purely pragmatic reasons, > and intimacy with
the government is to be avoided.””® Shmuel on the other hand chose to sanctify
the law of the land"’ to incorporate obedience to and respect for state authority
into Halakhah™® and to forge a close, friendly relationship with the Sasanidian
king Shapur 1.”% In light of this stance towards state expectations, it is not
surprising that Shmuel, as noted above, interprets the laws of the king spoken by
the prophet Samuel as actual rights of the sovereign. Shmuel’s appeasement
towards the state counteracted anti-Semitic tendencies superficially caused by a
perceived separationist Jewish particularism and thereby led to a noticeable
improvement in the living conditions of Jews”" and paradoxically allowed the
Jewish community to regain some of its self-regulatory autonomy. '

Yet Shmuel likely did not just react to the above two threatening develop-
ments in Palestine and Babylonia, but to strains within the Jewish community as
well. For Jews in a Diaspora that seemed to be permanent, a dual home and
legislation led to increasing cognitive dissonance, a tension which the dictum
that the law of the land is a component of the Halakhah managed to ease.””
Thereby, Jews in Babylonia no longer had to perceive life in the Diaspora as an
affliction, and they could keep Babylonian laws without alienating themselves
from the Torah. Despite, or perhaps because of these advantages, the dictum of
Dina deMalkhuta Dina in and of itself is both too little and too much of a
guidepost to inform a talmudic perspective on the proper stance towards state

725 mAv 3,2. As noted, R. Chaninah here teaches the Hobbesian perspective that if it weren’t for
people’s fear of the government, they would eat each other alive.

726 mAv 1,10.

727  Graetz (op. cit., p. 262) makes this point as follows: “Samuel wollte nicht blo} eine abgezwun-
gene Duldung gegen die fremde Gesetzgebung geiibt wissen, sondern diesen Grundsatz [i.e.,
X237 XmanT X1°7; nk] vollstindig als Norm anerkannt sehen, dessen Ubertretung auch von dem
religidsen Gesichtspunkte stréflich sei.”

728  See for instance bAr 6a; bBB 3b; bYo 22b; bSan 20b.

729  Shilo, Shmuel, op. cit., Jerusalem, 1995, p. 4. Shmuel is even called Shabur Malka on account
of his friendship with Shapur and his loyalty to the government (bBB 115b).

730  Graetz (op. cit., p. 263) describes how Dina deMalkhuta Dina enabled this:“...die Judenfeinde
aller Jahrhunderte, welche den scheinbar feindlichen Geist des Judentums zum Vorwande nah-
men und zur Verfolgung und génzlichen Vertilgung der jiidischen Nation rieten, [konnten] auf
ein jiidisches Gesetz verwiesen werden, welches ihre Behauptung mit drei Worten entkriftete. ”

731 bBer 56a ; bSuk 53a; bMQ 26a; Graetz, op. cit., p. 263.

732 As Graetz (op. cit., p. 262) notes: “Die Samuelsche Anerkennung der Landeseinrichtungen
wurde ... ein Rettungsanker fiir die Zerstreuten. Sie versdhnte ... die Juden ... mit demjenigen
Staate, wohin das unerbittliche Geschick sie geworfen hatte; ihr religioses Gewissen fiihlte
sich nicht in Widerspruch mit den harten Gesetzen, die man ihnen zumeist auferlegte.”
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expectations: too little because simply abiding by the letter of the state’s legal
norms is insufficient to fulfill the ethical demands of the Talmud,m and too
much because these norms do not supersede conflicting demands from Jewish
ritual law.”** Nonetheless, Dina deMalkhuta Dina is unequivocal in its message
that compliance with civil, criminal, and public law pronounced by a sovereign
authority is a halakhic duty, and the dictum thereby provides a baseline of how
to deal with state expectations.

Responsibility towards the Economy

Because this thesis deals with economic ethics, nearly all of the talmudic tradi-
tions presented herein can be perceived as responsibilities towards the economy
(e.g., obligations towards customers, shareholders and employees). In the follow-
ing section, however, responsibility towards the economy is specifically defined
as the responsibility one business has towards another, i.e., the ethics of competi-
tion. This seems warranted because businesses are the backbone of the economy
by providing income, products, services, jobs, and investment opportunities.

733  There are numerous traditions in the Talmud that posit the existence of moral obligations
beyond the compliance with positive-legal norms. For instance, the principle of Lifnim
meShurat haDin (lit. “within the boundaries of the law”) urges behavior over and above the
letter of the law. For a comprehensive discussion of this principle, see Kirschenbaum, Aaron,
Equity in Jewish Law. Beyond Equity: Halakhic Aspirationism in Jewish Civil Law, New
York, NY/Jerusalem, 1991, p. 109-136. Moses Pava has applied this principle to the social
responsibility of business in the following paper: Pava, Moses L., The Talmudic Concept of
‘Beyond the Letter of the Law’: Relevance to Business Social Responsibilities, in: Journal of
Business Ethics, Vol. 15, No. 9, 2009, pp. 941-950. See also pp. 308f in this thesis. Further
talmudic concepts urging extra-halakhical ethical behavior are Tikkun Olam (lit. “repairing the
world,” see pp. 47f.), Mipnei Darchei Shalom (lit. “for the ways of peace”), and Mishum Eyva
(“because of animosity™).

734  This exemption of Jewish ritual law from Dina deMalkhuta Dina is based on the subsequent
rabbinic legitimation of the dictum with the Noahide Laws. For instance, Rashi in his
commentary on mGit 1,4 states that because the Noahide Laws command non-Jews to institute
a legal system as well (see tAZ 8,4), the legal systems and the resulting laws of all peoples are
holy as well. Regarding ritual laws that are only binding for Jews, however, the Torah is to be
viewed as the only legitimate legal source. Based on this reasoning, the rabbis restricted the
application of Dina deMalkhuta Dina to civil law. Menachem Lorberbaum (in Walzer,
Michael, et al. (eds.), The Jewish Political Tradition, Vol. 1, New Haven, CT, 2004, pp. 433f)
describes this separation as follows: “They [the rabbis] distinguished between mamona, civil,
and economic matters, where dina de-malkhuta was legitimately dominant even over Tora law,
and isura, literally, “forbidden,” that is, religious matters, where the Tora could not be
superseded ... Jews were to accommodate themselves ... to gentile rule in the secular realm,
but in the religious realm accommodation was impossible.”
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The Talmud institutes a number of norms regulating competition.”** These are
typically dialectical—fostering competition on the one hand and limiting it on the
other. A Sugya in the second chapter of Tractate Bava Batra is the longest talmudic
discussion of competitive ethics and clearly shows this tension. The passage begins
with a protectionist stance, limiting competition in order to protect livelihoods: =&
TYY 20¥17 R RPT AN MPINPY 17720 AR122 72 RORY RO OPIRT ARI22 92 KT R0 29
e Y npos &p 2"xT.7*® According to this opinion, protectionism is warranted
when a means of earning a livelihood would otherwise be at risk. A competing
enterprise should thereby not be established if it is ruinous and causes deprivation,
and a person who is existentially threatened by competition consequently has the
right to protect himself against competitive pressures. Yet the ensuing Sugya
strongly reflects the dialectical and controversial nature of the issue of competition:

A | Let us say that this [view] is supported by the P 1D ¥7on Ko
following [teaching] —“Fishing nets are to be NX* K91 377 12 377 DTN
distanced from [the location of] a fish [which R 27 92 727 WK 7901 ATA
another fisherman has spotted] a full length of 2777 QA7 "IRW 7079 7Y
the fish’s swim.” And how much [is this]? Said RO
Rabbah b. R. Huna, “A Parasang [a historical
Persian unit of distance].” Fishes are different,
because they move about looking [for food].

B | Said Ravina to Rava, “Let us say that R. Huna | X137 27 82°% 8277 8021 9"%
says the same as R. Yehudah, as we have learned °27 N7 AT "7 NRT
[in mBM 4,11]—R. Yehudah says that a shop- 1N PO R? MR AN
keeper may not distribute parched corn and nuts 157 MPIPN? PHaRY Nvop
to children, because he thereby accustoms them |  17°nn @231 19XK 122370W
to come back to him. The sages, however, allow X7 XD TV 7327 Xn°D “OX
this.” [No,] you can even say that he [R. Huna] a7 5297 HY 1327 0098

735 For expositions of competition law in Halakhah, see Levine, Aaron, Free Enterprise and
Jewish Law. Aspects of Jewish Business Ethics, New York, NY 1980, Chapter 2: Monopoly
and Restraint of Trade, Chapter 3: Ruinous Competition, Chapter 8: Regulation of Market
Conduct/Snatching Away Another’s Anticipated Gain; Jachter, Chaim, Hasagat Gevul:
Economic Competition in Jewish Law, in: Frazer, Ezra/Jachter, Chaim, Gray Matter:
Discourses in Contemporary Halakhah, New York, NY, 2000, online at Jewish Law:
http://www.jlaw.com/Articles/hasagatgevul html#star.

736 bBB 21b: Said R. Huna, “If a resident of an alley has a mill set up and another resident of the
alley wants to set up [a mill] next to him, the law is that the first has the right to stop the other,
for he can say to him, ‘you are interfering with my livelihood.””
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is in agreement with the rabbis as well. The reason
why the rabbis allowed the shopkeeper to do this
was because he can say to his competitor, “Just
as I make presents of nuts so you can make
presents of almonds.” But in this case, they
would agree that the first person can say to the
other, “You are interfering with my livelihood.”

RIR 77°9 IMRT ROX QN7

217D DR OTIAR R1PA901p

7127 19°DK X271 AN POrw
SNPAY P9 NP RP PRT TN

An objection was raised [against R. Huna’s
ruling from the following] : “A person may open
a shop next to another person’s shop or a bath
next to another person’s bath, and the latter
cannot protest, because he can say to him, ‘You
do [what you want] in yours [your property],
and I do [what I want] in mine.”” [This is a
Machloket between Tannaim], as we learn in the
following [Baraita]—“The residents of an alley
can prevent one another from settling [letting
real-estate to] a tailor or a tanner or a teacher or
any other craftsman, but one [craftsman] cannot
force another [prevent a competitor from
opening]. R. Shimon b. Gamliel [however] says
that one may force [prevent] another.”

TX2 MR QIR VW 2NN
TX2 PR 17720 2w MmN
5127 19K 1720 HW RN

12 17 9100w 2197 1772 Minnk

*INT TPV TIN2 YW 0K

X7 °RIN 9w TINa v

DX 77T MIX1AA °13 PO1D ROINT
0o R 1O W0 KOV T
MPIPN T2 K21 P02 RN
NPINIR S7¥2 °327 TR R
AW 17791 IR 1DYN
1777912 11OW? AR M

R. Huna the son of R. Yoshua said, “It is clear
to me that the resident of one town can prevent
the resident of another town [from starting a
competing enterprise in his town], not however
if he pays taxes to that town and that the resi-
dent of an alley cannot prevent another resident
of the same alley [from starting a competing
enterprise in the same alley]. Came R. Huna the
son of R. Yoshua and raised the question, “Can
the resident of one alley prevent the resident of
another [from competing with him]?” Teiku
[this question cannot be resolved at this point].

YWIT° 277 7772 R 27 MR
RNA D2X XNR 72 77 XYW
TOW ORY 2097 ¥R NN
92 207 ¥ XY X7 RA02
RO 7PWDIT X122 2R RN
7°72 R317 27 °Y2 2091 XN
Q2R 7RI 2 YW 277
1N XA RIIANR IR ROTY
1|7’n.737

737

bBB 21b.
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This Sugya first attempts to support R. Huna’s protectionist teaching, citing a
ruling which protects a fisherman who has found a source of fish from the free-
riding competition of other fishermen (A). Yet the Gemarah rejects this attempted
proof of the validity of R. Huna’s protectionism given that fish are a mobile re-
source scouring about for food, whereas a mill is stationary and hence does not
move from one competitor to the next. Ravina then attempts to support R. Huna
with a Mishnah that regulates marketing practices (B). Could R. Huna’s protec-
tionist opinion be supported by R. Yehudah’s restriction of permissible sales tac-
tics? The Gemarah rejects this as well, because whereas a competitor can simply
copy sales tactics and thereby counteract competitive pressures, the existence of
another mill in the same alley most likely will threaten the existing livelihood of
the first mill-owner in a manner that cannot easily be counteracted. Nonetheless,
the cited Mishnah and the Gemarah discussing it provide one of the clearest
talmudic legitimatizations of competition: TR N1°2p >1M7 PO X2 M 770 227
211 N3 K"MW WWA AR NIADY K PNM DROM XX KIY 19737 KW 2100 mpwng.
The majority opinion hence permits competitive sales tactics and portrays the
competitive lowering of market prices as a good deed, but the fact that a minority
opinion forbids these measures reflects the Mishnah’s dialectical ethics of com-
petition. Asking for the reasons why the sages permit competitive sales tactics,
the Gemarah responds: oW 99 NRY MR R1v9om Xk 72 nxT.>’ And the
Gemarah then suggests the following reason why the sages teach that a market
participant who lowers prices is remembered for the good: Xy n> i &p7 ovwn.”*
For the rabbis, the benefit of lower prices for consumers hence outweighs the
cost a price war can have on competitors, and competitive sales tactics are per-
mitted, because and so long as they can be applied by all suppliers.

Returning to section C of the above Sugya in bBB 21b, the Gemarah chal-
lenges R. Huna after two failed attempts to conclusively prove the validity of his
protectionism. It begins this challenge by citing a classic laissez-faire doctrine—
the freedom to do with one’s own private property as one wishes and legitimized
by the fact that such freedom is granted to all. This issue was already the subject
of a tannaitic Machloket, in which the sages granted residents the power to block
businesses from settling in their neighborhood—but withheld this power from
businesses themselves in contrast to the minority opinion that grants the

738 mBM 4,11: R. Yehudah says, “A shopkeeper may not distribute parched corn and nuts to
children, because he thereby accustoms them to come back to him.” The sages, however, allow
this. And he [the shopkeeper] should not lower the price, but the sages say that he is
remembered for the good [if he does so].

739  bBM 60a: I distribute nuts, you [can] distribute plums.

740 Ibid.: Because he thereby eases [lit. widens] the market.
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authority to limit competition to both residents and businesses. Note how the
sages’ differentiation between the rights of residents and businesses again prior-
itizes human needs (such as freedom from disturbing noise and nauseating smell)
over commercial ones.

In the conclusion of the Sugya’s above quoted section (D), the dialectical
controversy of talmudic competitive ethics is brought to the foremost clarity. The
final opinion states that residents have the right to limit competition from out-of-
towners, unless the latter pay taxes to the resident’s town. This implies that abid-
ing by the state’s taxation demands grants the right to compete in its economy—
no taxation without competition, so to speak. And almost en passant, the final
ruling teaches the opposite of what the Sugya begins with, namely that residents
of an alley may not prevent another resident of the same alley from starting a
competing business. The Sugya ends the discussion of R. Huna’s opening state-
ment with a question regarding the competitive rights of the resident of one alley
towards that of another, which is left unresolved with the classic talmudic mark
of inconclusiveness, the Teiku.”*" This is perhaps in order to show that because
of the underlying tension between the liberty and right to earn a livelihood of two
competing parties the issue of competition is so controversial that it can never be
resolved conclusively.

Yet because a string of exceptions to R. Huna’s protectionist stance then
follows, it appears reasonably clear that the Gemarah leans towards a pro-com-
petitive stance. R. Joseph states that R. Huna agrees that teachers cannot prevent
each other from setting up in the same alley, because the jealousy between scribes
increases wisdom (7mon 7270 o910 nxIp).”*? This implies that when there are
clear benefits from competition, even R. Huna would promote it. This is supported
by the next exception listed which teaches that spice-sellers cannot prevent each
other from selling in any given town, so that the daughters of Israel (7% mi2)
can be beautified by their wares.”* And while Ravina limits out-of-towners from
selling their baskets in the market on market-days, he permits them to sell in the
market on non-market days and door-to-door even on market-days, perhaps be-
cause the out-of-towners thereby provide a convenience for local consumers.”*
The final exception listed deals with wool, regarding which R. Kahana rules that
the local townspeople have a perfect right to stop out-of-towners from selling it,

741 For a discussion of this unique talmudic term, see Jacobs, Louis, Teyku: The Unresolved
Problem in the Babylonian Talmud: A Study in the Literary Analysis and Form of the
Talmudic Argument, London/New York, NY, 1981.

742  bBB 22a.

743  Ibid.

744  Tbid.
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unless the outsiders have unpaid debts in that town, in which case they may sell
their wares until they recover their debts.”*> Perhaps a more restrictive approach
is taught in this case because it deals with the raw material wool, which is mostly
undifferentiated from one provider to the next. Irrespective of the ratio legis, this
final exception teaches that outstanding debts override protectionism.

Based on the preceding discussion, the talmudic ethics of competition hinge
on the following principles: business competition is condoned or even encour-
aged when it contributes to human or societal needs, even if it reduces the profits
of existing businesses, whereas it is prohibited when it has a ruinous impact on
livelihoods and society. This dialectical principle is reflected not just in the central
talmudic teachings regarding competition from the second chapter of Tractate
Bava Batra discussed above. On the one hand, there are numerous traditions
criticizing harm that can result from competition: eliminating an individual’s
ability to earn a livelihood, which could be caused by competition, is equated to
murder,*® and a prohibition to snatch away another’s anticipated gain is insti-
tuted.”™ Yet on the other hand, competition is condoned as well: for instance,
one tradition teaches that “he performed no evil against his fellow man, namely
he began no competitive enterprise where there was no demand for it.”™* The
implication is that opening a competitive enterprise when there is demand for it
is not evil. This shows that the Talmud is simultaneously mindful of the depriva-
tion and ruin that competition can cause amongst competitors, while accepting
limited harm, i.e., business performance reductions that are not existentially
threatening, if doing so is beneficial for the community. These two positions are
synthesized in the teaching in which two butchers who engaged in a restraint of
trade agreement (thereby forming a monopoly) are forced to pay the community
restitution, whereas if a “distinguished person” (21wn o7X) had permitted the
restraint of trade, no restitution would have been necessary.”® This further
supports the notion that competition is desirable yet may be limited for societal
interests by an authority that guards these interests. A business is thereby called
upon to balance its responsibility towards societal expectations regarding compe-
titive prices, quality, and convenience, with its responsibility not to existentially
threaten the livelihood of its direct competitors and wider business environment.

745 Ibid.

746  bYev 78b.

747  mQid 3,2; bQid 59a.
748 bMak 24a.

749 DbBB 9a.
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Responsibility towards Civil Society

Besides responsibilities vis-a-vis the state and market, the Talmud codifies a set
of amenity rights, i.e., rights of every citizen to enjoy a good quality of life, which
in turn translate into responsibilities towards civil society.”® These talmudic re-
sponsibilities are again typically dialectical, simultaneously protecting civil rights
against business encroachment and protecting business activity against civilian
protest. In his excellent comparative study of external costs in economic theory
and Jewish law,”' Aaron Levine differentiates between i) small-number negative
externalities and ii) large-number negative externalities.””> This differentiation
serves as the framework for the following section.

Regarding i) In cases of potential small-number externalities, the Talmud
explicitly both protects and limits the following five civil rights: living comfort,
clean air, private property, privacy, and quietness. It does so ex negativo, by
establishing limited restraining orders when these rights are encroached upon.
The traditions on which these rights are based will now be analyzed in turn.

In a striking halakhic narrative, the case of Papi Yonah suffering under
negative externalities of industrial activity is presented: ™7 WY 1Y 7RI DRD
MITOR K71 M0 WM SP°T N7 °27 7°N122°W2 "MIXY 717 N0 RITON 332.753 Annoyed
by the shaking nuisance, Papi Yonah appealed against the sesame-makers before
R. Ashi, who in response refers to the Giri deLei-criteria: M X172 27 2 1R "D
977 M3 0P 21 m nR.>* Hence, the Talmud codifies that those causing
direct harm or damage are responsible for it, and consequently that people have
an amenity right not to suffer under homes shaken by industrial activity. Yet the
continuation of the Sugya shows that this responsibility and right is not without
limits, for when the Gemarah asks how much the house must shake in order for it

750 Common definitions place civil society between the private (i.e., familial), state and market
spheres. In the following section, civil society is understood as the non-state and non-market
public sphere, including the relationship between this public sphere and the private sphere.

751 Levine, Aaron, Free Enterprise and Jewish Law. Aspects of Jewish Business Ethics, New
York, NY, 1980, pp. 58-77. In his thorough exposition, Levine considers sources from all eras
of Jewish law, from the Bible to the responsa, and hence does not focus on an in-depth
exposition of the talmudic traditions. Levine here neither cites nor discusses the talmudic
passages based on their own wording in the original Hebrew and Aramaic.

752  This differentiation is made by the economics literature to contrast externalities affecting large
numbers of people with those affecting only a few.

753 bBB 25b: Papi Yonah was a poor man who grew wealthy and built a country house. In his
neighbourhood, there were sesame-oil makers who when they crushed the sesame seeds made
his country house shake.

754  Ibid.: When we studied under R. Kahanah we said that R. Yossi acknowledges the arrows of
someone [i.e., that a person is responsible for damage which he causes].
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to be considered harmful, the answer is: mxX ®an31 72173.7°° This limitation
implies that a resident may have no legal claims even when he feels his home
shaking from a nearby manufactory.

The ensuing case in the Gemarah deals with a weaker case of Giri deLei, when
flax is beaten and the wind subsequently causes dust to fly around and annoy
people, thereby preventing them from enjoying clean air. When the disturbed
people appealed to Ravina because of the nuisance, he responds: ™ 771 1°91K *3
79 Cunn RPT RWT RPT ROT IMON RITR RPT 9 3 707 »1aa vov. " Ravina hence
views this case as an instance of Gerama beNezigin, the halakhic concept which
states that someone is not liable to compensate for damage caused indirectly.”’
Yet the Gemarah proceeds to teach that Mar, the son of R. Ashi, strongly objects
to this ruling (7% 5°pnn), and Meremar agrees with this objection. Ravina’s view
thereby becomes the minority opinion, and subsequent rabbinic literature conse-
quently requires flax-producing enterprises to be safely distanced in order to pre-
vent flying dust from injuring their neighbors.”® Nonetheless, the above Gerama
deGiri controversy is reflected by the fact that the plaintiff’s claim for nuisance
restitution is not recognized in this case.”

The obligation not to cause property damage through commercial or industrial
activity is codified by the following Mishnah: Pyax w1 Pminni 2w nim 07X nnos X2
Ap2 N97 XY AR 1PNA TR DMK P2 D97 K9 vean Hw 1wk nnn. " Most probably
because smoke or heat rising up from bakeries or dyer shops can damage goods
stored above them, the Mishnah restricts these enterprises from operating under a
warehouse. That this is the reason for the mishnaic restriction is supported by the
fact that an exception is made for wine, which is not damaged by smoke from the
bakery or dyer, whereas even in this case the cowshed is prohibited because its
scents do cause damage to wine stored in close proximity. A Tanna strengthens
this reasoning, teaching that wine is an exception because it is actually improved
by smoke.”®" Not just refraining from causing damage, but harnessing positive
externalities thereby becomes a means to retain the license to operate.

755 bBB 26a: Enough to make the lid of a pitcher rattle.

756 1Ibid.: When we say that R. Yossi acknowledges the arrows of someone, this applies only to the
case where he himself sets the cause of damage in motion. Here it is the wind that disperses
the dust [and the flax-beaters are hence not liable].

757  See Talmudic Encyclopedia, s.v. Gerama BeNeziqin.

758  Levine, op. cit., p. 63 and the sources from the codes and responsa cited in fn. 18 on p. 192.

759  Ibid.

760 mBB 2,2: A person may not open a shop of breads [i.e., a bakery] or one of colors [i.e., a dyer’s
workshop] under the storehouse of his fellow, nor a cowshed. In truth, [the rabbis] permitted [a
bakery or dyer’s workshop to be opened under] wine [storages], but not a cowshed.

761 bBB 20b.
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The Gemarah raises the question of why enterprises that can potentially cause
damage are allowed to operate in the first place: 7°2v XX K27 X7 IR KIRT RAYY
AMM AXIRY AT P2 NDT AN OR 19V 2INT M1 RPT ww 707, This first asks
whether businesses that can cause damage to storehouses are permitted to operate
at all and offers an interesting reason for its affirmative answer: because the
premises of a business such as a bakery can be used as a home for people, they
may retain their license to operate despite their negative externalities if they were
in operation before the storehouse that they can potentially cause damage to. This
implies that the Talmud protects businesses that can potentially cause negative
externalities to other people’s property, as long as they were there first and can
potentially provide positive externalities for people as well.

Yet the talmudic privacy rights indicate that potentially harmful externalities
may be circumvented a priori. The Mishnah teaches that a person may not
construct windows opening into a courtyard that he shares with others.” The
ensuing Gemarah then clarifies that a window may definitely not open into a
neighboring courtyard, whereas in a shared courtyard the resident desiring to
install a window can claim: T¥m2 "R *IVIX N°¥a ’p X7 710 710. % Based on the
Mishnah, the Gemarah now posits that the other residents can respond to this
claim as follows: XI'W2 "1 N°22 "R XNWT TI7 “YUVIR X1PY2 M7 XML RITRT T
711 *y10ER. 7 These laws hence prohibit privacy invasion, even when this inva-
sion will only potentially cause harm.”®® The ensuing Gemarah permits installing
a privacy-invading window when a Chazakah permits the assumption that the
other residents do not mind the window. Furthermore, the Gemarah establishes a
right to daylight by prohibiting the obstruction of an existing window (the oppo-
site of installing a new window). It does so by noting that a person will not

762 Ibid. 18a: The reason is that there is a storehouse there, but if there is no storehouse there, may
he [open a bakery, dyer, or cowshed]? A dwelling place is different, as is taught in a Baraita
above [connected to our Mishnah]: “If there was a cowshed before the storehouse, it is
permitted [to remain in operation].”

763 mBB 3,9.
764 bBB 59b: Either way you have to take measures to protect your privacy from me in the
courtyard.

765 1Ibid.: Until now I had to take measures to protect my privacy from you in the courtyard,
whereas now even at home I have to protect my privacy from you [i.e., either the window
would permit the resident to impinge on the other’s privacy even from his own home, or the
window would allow the resident to peek into the other’s house].

766 This potential will not be actualized if other residents never use the courtyard for private
purposes and their privacy would hence not be invaded. Levine (op. cit. p. 63f.) cites a
responsa of R. Jacob Lorberbaum (1760-1832) which applies the right to privacy and restrains
window-installing activity in a case involving potential and unlikely privacy invasion—when
the window faces a neighbour’s ruin, and where privacy invasion would hence only take place
if the ruin were to be rebuilt.
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accept the light in his dwelling from being diminished: 17X 27MoWw "Wy TN PRY
pmn 119277 Societal expectations are anticipated here prior to any actual com-
plaints.

The following Mishnah limits permissible noise disturbances caused by com-
mercial activities, yet limits the right to quietness in the case of industrial activity:
W AR PRIV DIPM P07 PN WD 2127 SR 192 M1 17102 NINnD 919 I%naw nan
NP1 W 0977 2IPn K2 7000 9127 91K 17 0191 1772 mina® 127 1KY P 702 00m) KX 2095
mPIrNa 2P &9 oA pn. " The courtyard is like a public sphere, and its per-
mitted usage balances private economic interests with private residential needs.
On the one hand, the rights to quietness and sound sleep thereby override com-
mercial liberty, yet on the other they do not outweigh industrial liberty.”® Con-
sequently, commercial enterprises such as retailers making use of shared spaces
must respect their residential neighbors’ expectations regarding noise pollution,
whereas industrial enterprises such as manufactories have no halakhic obligation
to do so. The Gemarah specifically lists weaving concerns, bloodletting enter-
prises and trade schools as ventures that may be restrained due to noise pollution,
whereas it mentions that Torah schools may not be restrained due to their de-
sirable social and religious function.””® The right to enjoy peace and quiet hence
hinges on what type of activity is causing a disturbance.

Regarding ii) When negative externalities simultaneously affect many people,
the Talmud institutes a number of zoning ordinances to protect the amenity-
rights of a town’s citizens by keeping intrusive activities at a distance. Conse-
quently, a number of enterprises must be zoned at least fifty cubits from town
limits. Implied by these zoning ordinances regarding potential large-numbers
externalities are the four civil rights of private property protection, clear air, fresh
smell, and aesthetic beauty. The traditions establishing these rights are now
presented in turn.

767 bBB 60a.

768 mBB 2,3: A shop that is in a courtyard, one [of the adjacent residents] has the right to protest
against it, saying to him [the shop owner] “I cannot sleep from the voice [i.e., noise] of those
[the customers] coming and going.” But someone manufacturing vessels [i.e., merchandise] to
go out and sell them in the market, one [of the adjacent residents] has no right to protest and
say, “I cannot sleep,” neither due to the noise of the hammer, nor of the mill-stones, nor of the
children.

769  The Soncino Edition (bBB 20b, fn. 29) comments that this is one of many instances in which
the rabbis show preference to industry over trade. This might be a result of the Tannaim
attempting to stem the burgeoning tide of commerce to assert their vision of an economy based
on self-sufficient, mostly agrarian households (see pp. 135-138).

770 bBB2la.
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The Mishnah demands dovecotes to be kept at a distance of fifty cubits from
atown: W70 OR KOX 1OW TN T QTR AWYY K1 7IAK DOWHM 1Y 1 JWE DR PR A0
1 2% ok ownan ».”” Because pigeons can eat the seeds of vegetable gardens,””
the Talmud requires them to be at a safe distance. This hence implies an obliga-
tion not to establish enterprises that can potentially cause uncontrollable damage
to a large area. Also, the Mishnah rules that permanent threshing floors must be
zoned fifty cubits from town limits in order to protect people from being exposed
to flying chaff particles and to prevent damage being caused to surrounding
agriculture: 19w TIN2 ¥12p T3 QIR AW XY AR DWHAN VYA T Y12p T8 DX PPN
PP ROW 732 1IN 1PN W PRI PR MA 9% ank oownn o @ O"Rx.”” The
right to clear air resulting from this mishnaic tradition is also established by the
Tosefta which teaches that furnaces must be distanced fifty cubits from a town in
order to protect its residents from suffering smoke damage.””*

The following Mishnah teaches that the decaying flesh of dead animals,
graves, and tanneries must be distanced from a town due to their bad smell:
XOX P0M2 WY PR ORK DWW YA 12 P02 DRI MNP XY mbv217 X RPN
TR YIN AW R MO 939 M R1PY 227 1va nmo.”” Because the wind can
carry the bad smells of tanneries into towns, the Mishnah specifies permissible
directions in which to install them. Enterprises causing wide-spread smell pollu-
tion must hence be kept at a distance from people that might suffer under it.

The Talmud also recognizes the right of residents to preserve the aesthetic
quality of a town. For instance, one of the special regulations regarding Jerusalem
noted by the Gemarah is that no furnaces be installed in the city: 72 72w PR
X0 own mnwas.”’ Also, the Mishnah decrees that trees planted within twenty-
five cubits of a town are subject to removal, even if their planting predates the
town’s establishment: 72pW21 219721 AR WM DMWY YT 0 TPRT DR PR
0°7 TMIPRY YXIP A07R YA OXRY AR DWnn PA0 ]’7’& 9 MR DIRW AR AR DWAN

771 mBB 2,5: A dovecote must be distanced 50 Ama’ah from the city, [and] a person should not
put a dovecote on his property unless he has 50 Ama ah [clear] in every direction.

772  Tosafot to mBB loc. cit., s.v. iR Q2WNA 1Y 7R WA DR PR,

773 mBB 2,8: Fixed [i.e., permanent] threshing floors are to be distanced 50 Ama’ah from the city,
[and] a person should not install a fixed threshing floor on his property, unless he has 50
Ama’ah [of free space] in every direction, [and] he must distance it from the plantation of his
fellow and his ploughed field a sufficient [distance] to prevent damage.

774 tBB1,7.

775 mBB 2,9: The corpses of dead animals, graveyards, and tanneries must be distanced 50
Ama’ah from a town. A tannery may only be installed to the east of a town, R. Akiva says that
from any direction it [a tannery] may be installed, except from the west.

776  bBQ 82b: No furnaces should be installed because of the smoke [which would subsequently
blacken the buildings].
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DMT IMI ORI PXIP DTP T POOY DTP T POD 2MT NN YR OTp 1% oX1.’’ The
ensuing Gemarah explains that the reason for this regulated distance of trees is to
preserve the beauty of the town (1°va 1 own).”” This right to enjoy beauty
however may only be enjoyed if the owner of the trees is compensated for his
loss, given that he planted them before the town was established. The fact that
compensation is not mentioned in the other zoning ordinances involving large-
number externalities might indicate that aesthetic rights are less strong than the
right to property protection, clean air, and fresh smells. Nonetheless, the Talmud
is unequivocal in its stance that the imperative to promote a town’s quality of life
can override individual economic interests.

5.1.3. Implications for the Management of Societal Expectations

Corporations are societies in and of themselves. This is reflected not only in their
name (e.g., Sociéte Générale) but also organizational form (Aktiengesellschaft).
The societal character of corporations also becomes apparent in their mode of
operation which is in itself a microcosm of society’s structure as a whole. Take
McKinsey for instance, a firm in which many thousands of employees worldwide
are governed and organized by organs resembling the state, the market economy,
and civil society. Similar to a state’s legislative branch, the consulting firm’s
“Shareholders’ Council” legislates overall policies and approaches; the geographic,
industry, and functional practices resemble the executive branch of government
with authority and responsibility for day-to-day operations; and the “Professional
Standards Committee™ serves as a judicial body. And by resembling the market
economy’s function as a mechanism matching supply and demand, McKinsey’s
purpose is to supply the people, knowledge, and infrastructure that can meet and
develop the demand of organizations for performance improvements. Finally, a
broad range of social groups and institutions at the consulting firm resemble civil
society organs—such as the charitable initiative McKinsey for Children or di-
versity groups like the “Hispanic/Latino Client Service Staff” and GLAM (“Gays
and Lesbians at McKinsey”).

777 mBB 2,7: A tree should be distanced from a town 24 4Ama’ah and with carobs and sycamore
trees 50 Ama’ah. Abba Saul says, “Every tree within 50 Ama’ah may be cut down and if the
town predated [the tree, it] is cut down and no compensation is given. And if the tree came
first it is cut down and compensation is given. If there is a doubt which came first, it is cut
down and no compensation is given.”

778 bBB 24b.
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Perhaps in part because corporations have increasingly become societies
themselves, it can be easy for their managers to forget that they are integrated
into the wider society within which they operate. Yet corporate societies do not
function in a social vacuum but rather impact and are themselves impacted by
the national and international governmental organizations, economic institutions,
and structures, as well as the civil societal groups of the locations in which they
operate and through social media innovations even by groups in locations where
they do not operate. Corporate, national and transnational societies thereby be-
come indivisibly linked to each other. This connection requires the leaders of
corporations to reflect on how they respond to and shape the expectations of their
surrounding society. What insights and guidance can the preceding talmudic
discussions provide for this reflection? In answering this question, it is important
to bear in mind that the three societal dimensions analyzed occupy different
quadrants in our theoretical-methodological matrix.””” The application of the
concept Dina deMalkhuta Dina to the corporate context is only possible with a
very high degree of abstraction, because the concept was originally developed for a
diasporic context by an exiled Jewish community in search of a modus vivendi
with foreign dominating powers, a far cry from corporate policies in relation to
the state.”™ Yet by abstracting from a religious community’s relationship with a
state to that of a business organization, interesting albeit not always practical
insights can be developed. Less abstract and more relevant is the application of
the moral ethos and even specific casuistic norms regulating economic competi-
tion from the Talmud to the corporate context, for the scope of business activity
has changed more than its competitive forces. An even more direct application is
possible in the third societal dimension, as we learn about talmudic rights and
restrictions of enterprises to impact the quality of life of their surroundings. On
the relevance axis of our theoretical-methodological matrix, the three societal areas
also occupy different degrees. Regulatory strategy has become a top-manage-
ment concern, the impact of corporate operations on living conditions is in the
limelight, while competitive ethics are generally considered less of a focus area
as along as legal responsibilities are honored.

In any case, both timeless and relevant is the opening narrative of the stone-
thrower rebuked by the pious man teaching that private actions are indivisible
from the public sphere, and that individuals should be aware of their fundamental
connection to society. Damaging the public is thereby self-damaging. Yet the
narrative also makes it clear that there is such a thing as “private ground,” and

779  See illustration 5.
780 Iam grateful for Prof. Reichman emphasizing this point in his evaluation of my thesis.
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that people should be free to do as they please on their own property, so long as
they thereby avoid causing a negative impact on their surroundings. What the
implications of this tension between liberty and responsibility are along the three
dimensions of our societal framework will now be analyzed in turn.

State Expectations

Regarding the relationship to the state, the Talmud on the one hand encourages
liberty and autonomy, but it simultaneously demands support and respect. While
a king is given the authority to intervene in the economy, the institution of king-
ship is simultaneously perceived as a suboptimal yet expedient solution given a
society’s inability to govern itself under the auspices of God Himself. Applied to
corporate practice, this can imply that the ideal would be for a corporation to
govern through self-regulation, freed from external coercion and direction by a
state authority. But because of the fallibility of human decision-making, a sover-
eign authority is required as an external legislator and regulator, and the corpor-
ation should hence acknowledge and obey the government, albeit with a healthy
measure of skepticism.

This dialectical stance towards the state is strengthened by the talmudic con-
cept of Dina deMalkhuta Dina. Whereas the Mishnah perceives tax and customs
collectors as robbers and warns of fostering close relationships with government
leaders, the Gemarah demands not just a grudging acceptance of state authority
but a sanctification of its laws, and encourages close or even friendly relations
with heads of state. This paradigm shift likely resulted from the insight that
rebellion against government authority and separation from ruling majorities can
cause a backlash leading to harm and damage that far outweighs the downsides
of acquiescing to or even embracing state expectations. Corporate leaders can
bear this in mind when demanding liberalization and absolving themselves of
responsibility to explicitly further societal interests, for the ensuing public and
regulatory backlash can become very costly and can even threaten corporations’
license to operate.”®' Yet embracing a positive relationship to the state not only

781 For instance, the head of Goldman Sachs in Germany, Austria, Russia, Central, and Eastern
Europe told a group of German students that banks “do not have an obligation to promote the
public good.” This remark became one of many instances that have led to a public and official
backlash against the investment bank in Germany. See for instance Walker, Marcus, In
Germany, A Backlash. Officials, Companies Speak Out Against Goldman Sachs’s Approach,
in: The Wall Street Journal, New York, NY, April 23rd 2010, http://online.wsj.com/article/
SB10001424052748704830404575200153404880626.html.
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decreases regulatory and reputational risk but can also improve corporations’
upside performance. Similar to how the integration of state laws into Halakhah
absolved Jews in the Babylonian Diaspora of the cognitive dissonance resulting
from a life perceived as an affliction under foreign rule, a company’s commitment
to corporate citizenship can motivate officers and employees by transforming a
grudging and reluctant acquiescence to state regulation into an empowering
public-private partnership.”

Yet the corporate obligation to abide by national and transnational legal
norms should only be perceived as the baseline of managerial responsibility. The
Talmud makes ethical demands beyond compliance with the letter of the law, and
managers can consequently strive to fulfill its spirit as well.”®® At the same time,
corporate leaders should assert their independence and liberty from the state in
matters where they have the ultimate authority. Similar to how the application of
Dina deMalkhuta Dina is limited to civil law, whereas traditional Halakhah
remains authoritative in matters of ritual law, business corporations can insist on
remaining autonomous of the state to protect free enterprise and business
judgment.

Competitor Expectations

For the contemporary business world, the concept of corporate responsibilities
towards competitors might appear foreign. Business is commonly perceived as a
combination between a Darwinian struggle in which only the fittest survive and a
sports competition where only market leaders are considered true winners. It is
therefore perhaps unsurprising that the ethics taxonomy forming the foundational
framework of this book does not feature a separate dimension or issue to deal
with the ethics of competition, and that the legal system tends to encourage and

782  For the relationship between corporate cititzenship and employee performance, see Peterson,
Dane K., The Relationship Between Perceptions of Corporate Citizenship and Organizational
Commitment, in: The Journal of Business & Society, Vol. 43, no. 3, Sept. 2004, pp. 296-319;
Zappala, Gianni, Corporate Citizenship and Human Resource Management: A New Tool or a
Missed Opportunity?, in: Asia Pacific Journal of Human Resource Management, Vol. 42, no.
2, Aug. 2004, pp. 185-201; and Ferrell, O.C./Hult, G. Thomas M. et al., Corporate Citizenship:
Cultural Antecedents and Business Benefits, in: Journal of the Academy of Marketing Science,
vo. 27, no. 4, Oct. 1999, pp. 455-469.

783 A view also propounded by the framework of the Harvard Business School MBA Program’s
business ethics course “Leadership and Corporate Accountability,” which examines the ethical
in addition to the legal and economic responsibilities of corporate leaders. See LCA course
description at http://www.hbs.edu/mba/academics/term2.html.
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even demand competition, most notably through anti-trust laws. For the Talmud,
however, businesses have substantial, albeit limited responsibilities towards
competitors.

The dialectic of talmudic competitive ethics revolves around the tension be-
tween the claims of a market entrant establishing a competing enterprise and the
businesses that already operate in the market.”™ Whereas an existing business can
claim that a new competitor is “interfering with his livelihood,” the market entrant
can respond that “you are free to do as you please on your property, and I am free
to do so on mine.” The two poles forming this fundamental tension are thereby the
right to insist on economic liberty and the obligation to protect livelihoods. These
two strains of liberty and responsibility are found throughout the Talmud, which
thus attempts to balance protectionism with laissez-faire ideals. On the one hand, a
fisherman can restrain others from free-riding on the source of fish discovered by
him. From this example, a degree of copyright protection can be deduced,”® which
implies that companies should have the right to enjoy the fruits of their own
research and development, and copyrights, intellectual property, and patents ought
to be protected from infringement. On the other hand, a retailer cannot restrain his
competitors from using sales tactics such as free give-aways to gain a comparative
advantage, because everyone is free to use these same tactics as well, and suppliers
will exert themselves more to benefit customers. The sages even remember a
competitor who lowers market prices for the good. Thereby, competition’s benefits
for consumers outweigh its cost for suppliers. A corporation can hence embrace
price cuts and sales inducements as meritous conduct contributing to societal
welfare, although it must be mindful of not unleashing a ruinous vicious circle that
will deprive competitors of their livelihood. The three essential principles of the
talmudic ethics of competition might hence be summarized as follows: i) freedom
to establish a competitive business, ii) restraint when i) results in the ruin of
existing business owners, and iii) acceptance of decreased business profitability
caused by competition if this competition leads to societal benefits.

This third point is stressed by the string of exceptions to R. Huna’s pro-
tectionism, which all contribute to social goals by fostering competition: whether
it is the increased wisdom induced by “the jealousy of scribes,” the beautification
and broader product range enabled by opening the market to foreign spice-sellers,

784  Therefore, competitive ethics can also become relevant in cases where a corporation
establishes its own retail structure in direct competition to its existing retailers. In particularly
controversial cases, corporations have stopped supplying existing distributors to benefit their
own retailing aspirations.

785  Schneider, Israel, Jewish Law and Copyright, in: Jewish Law, http://www.jlaw.com/Articles/
copyright2.html.
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or the convenience of shopping from home on non-market days by granting sales
licenses to out-of-town basket salesmen. Corporations contemplating an increase
in competitive pressure should accordingly try to determine which clear, measur-
able, and relevant social goals this increase can contribute to. And just as the
Talmud fosters competition to benefit societal welfare, it permits a distinguished
authority to limit competition for the social good as well. Corporations seeking a
restraint of trade through such as an oligopoloy or even monopoly should hence
find ways in which the resulting decrease in competition leads to societal benefits.
Societal concerns can thus override the interests of individual businesses,
which is why the Talmud tends to permit competition in cases where the commu-
nity benefits from it and individual enterprises suffer only a decrease in per-
formance that is not existentially threatening for their owners and employees.
Accordingly, communal apprehensions can restrain businesses from being estab-
lished in a neighborhood, whereas competitors’ reservations cannot. According
to the majority opinion in the second tannaitic Machloket cited by the central
talmudic Sugya on competition,”* residents of the same neighborhood may re-
strain each other from letting real-estate to certain businesses, whereas these
businesses themselves cannot prevent each other from establishing a competitive
enterprise. Residential interests can hence circumvent the establishment of busi-
nesses in a certain neighborhood,”’ whereas anticompetitive interests may not.
This seems to imply that when Wal-Mart for instance considers opening a new
retail location, it must heed the protest of local residents, and can only ignore that
of competitors provided that their livelihood is not existentially threatened.”
When campaigning for its proposed new store, the retail giant could communi-
cate that it will provide the local community with benefits such as lower prices
and more jobs, and it should simultaneously present a truthful and convincing
strategy on how it can avoid ruining the livelihood of competitors. Furthermore,
Wal-Mart can follow the Gemarah’s reasoning with the argument that by paying
taxes to the local community, it has a right to participate in the local economy. A
further applicable talmudic insight could be that whereas it is unclear whether the
resident of one neighborhood can open a business in another, a resident can de-
finitely not be restrained from opening a competitive enterprise in his own neigh-
borhood. Wal-Mart could consequently try to recruit as many local managers and

786 bBB 21b.

787 Courts in the State of Israel have applied the talmudic “alley” to contemporary neighborhoods.
See Levine (op. cit.), in the section on Ruinous Competiton.

788 It might be invalid to draw the above implication from the Talmud, because it deals with
residential competitors on eye-level, whereas Wal-Mart is a giant corporation compared to its
competitors, who are mostly small local retailers run by local residents.



5.1 TIssue 7: Societal Expectations 197

workers as possible for its planned new location, or relocate existing employees
to the surrounding neighborhood in order to demonstrate that the interests of its
employees are interwoven with the expectations of the local economy.

Civil Society Expectations

The Talmud recognizes certain civil rights that may not be impinged upon by
commercial and industrial activity, yet limits these rights in order to enable busi-
nesses with negative externalities to operate. Given that the justified expectations
of civil society are codified in the order Nezigin (“damages”), it is unsurprising
that they are given credence ex negativo, formulated as the imperative to avoid
causing harm and damage to surrounding residents.

For small-number externalities, the Talmud recognizes the five amenity rights
of living comfort, clean air, private property, privacy, and quietness. Similar to
how an archer is responsible for his arrows, business activity that impinges on
these rights is prohibited or to be limited. For instance, the operation of a busi-
ness may not cause a house to shake excessively, but a limited amount of vibra-
tions is not perceived as reducing living comfort to an extent that warrants legal
redress. This could imply that a corporation such as a subway operator is re-
sponsible to take precautions against its trains causing homes to judder, but these
precautions need not entirely eliminate motion effects on the surrounding area in
order for the corporation to retain its license to operate.

In the case of enterprises causing air pollution, the Talmud’s majority opinion
holds that they must avoid creating a nuisance for people through their emissions,
although the harm is caused indirectly, mediated by the wind. Corporations should
consequently make an effort to minimize the amount of dust, refuse, etc. they emit
into the air, or locate their operations at a sufficient distance so as not to create a
nuisance.”® Regarding businesses with emissions that can potentially cause
property damage, such as smoke and heat in close proximity to stored goods, the
Talmud restrains them from being established, unless doing so will benefit their
social and material environment. A corporation with operations causing poten-
tially damaging emissions could thereby try to locate close to property that it
may benefit (e.g., using the heat emitted by a factory to power a nearby storage
cooling system), and try to see how it can use its facilities to further social goals
(e.g., establishing an orphanage on a part of the company grounds).

789  This chapter deals only with the effect of pollution on society and individuals. See chapter 6
for a study of this topic from an ecological viewpoint.
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The Talmud furthermore establishes a right to privacy and a right to daylight.
Someone may not install a window into a shared courtyard without the consent
of the other residents, because they might have to take additional measures to
protect their privacy. And in order to protect the light flowing into existing
windows, an obstruction may not be built in front of them. This implies that
citizens and consumers have a right to demand protection of privacy and light.
Corporations using their customer’s private information would thereby first have
to ask them for permission. The outrage over the Google Street View map ser-
vice or the online social network Facebook’s privacy policies shows that simply
using information about people which they themselves deem private can harm
business and perhaps even threaten the license to operate.””® Similar to how the
Talmud demands that those whose privacy is invaded agree to it, Google reacted to
the protests by enabling German users to block their home from being shown in
Street View, and Facebook made its default settings more protective of privacy. In
times of increasingly detailed, personal, and dispersed information being stored
by corporations, managers are increasingly called upon to ensure a measured
handling of the private sphere. A talmudic perspective on privacy argues that just
as one may not install a window that provides a view into a courtyard without
consent, customer-data-heavy corporations such as Google and Facebook may
not “peek” into the private lives of their users via the “windows” of their mo-
nitors and displays, unless these users explicitly or implicitly consent to their
personal information being stored, analyzed, and monetized.

Regarding the obstruction of light, the Talmud makes it clear that residents
have a right to protest it. When corporations construct buildings (particularly
skyscrapers), erect billboards, etc., they should be mindful of not diminishing the
amount of natural daylight that reaches neighboring homes. Noise pollution
should be avoided as well, although the Mishnah seems to permit it when it is
caused by industrial rather than commercial activity or by an institution explicitly
furthering social goals. Residents would accordingly have the right to block retail
locations from settling in their local neighborhood, and corporations should be
careful about any additional noise their local sales branches can cause.

Similar to the talmudic responsibilities in the case of the above small number
externalities, corporate managers should measure, acknowledge, and minimize
the effect of their operations on entire towns and regions.””' When an enterprise

790 Particularly in Germany, these online services have led to significant public and official protest
deeming their conduct an invasion of privacy.

791 This is already becoming increasingly prevalent in corporate practice through social
accounting reports, published by corporations in addition to financial reports.
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causes damage to nearby property, pollutes the air, emits an unpleasant smell, or
decreases the beauty of a town, a relocation of its operations to a place where this
negative impact can be avoided might be advisable.

In conclusion to the above discussion, the talmudic perspective on managing
the expectations of the state, the economy, and civil society towards business can
be perceived as urging corporate managers to become indivisible. Rather than
separate from the state or even view it as a nemesis, a corporation should respect
its laws, foster constructive relationships with its heads, and contribute to its
sustainability for instance by paying honest taxes.””> Rather than viewing compe-
titors as enemies to be destroyed, a corporation should foster a degree of com-
petition that benefits society but must remember that it is connected to its wider
industry and has a responsibility not to cause deprivation within it. And rather
than myopically disregarding external costs of its operations on civil society, a
corporation should take responsibility for harm and damage it might have caused
and perceive the sustainability of its own performance as indivisible from the
health of the wider society in which it operates.

5.2 Issue 8: Corporate Philanthropy

5.2.1. Philanthropy between Charity and Thievery

Should and may managers invest a corporation’s resources in philanthropic
causes? According to Milton Friedman, the answer is an unequivocal no. When
asked in an interview whether John Browne, the former CEO of BP who spear-
headed the oil giant’s “green” Beyond Petroleum brand campaign, may put ecol-
ogical interests ahead of economic ones, the Nobel Laureate responded: “No. He
can do it with his own money. If he pursues those environmental interests in such
a way as to run the corporation less effectively for its stockholders, then I think
he’s being immoral. He’s an employee of his stockholders, however elevated his
position may appear to be.”””* While Friedman answered a question regarding
green convictions of corporate managers, he would likely give the same answer
regarding any other idealistic resource allocation of management that does not
directly or ultimately benefit a corporation’s bottom line or share price and there-

792  These conclusions are of course more difficult and ethically problematic to implement when
operating in corrupt countries in which governments oppress their citizens.
793 Interview with Milton Friedman, in: Bakan, Joel, The Corporation, London, 2005, pp. 41f.
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by its owners.””* The reasoning underlying this position is that since corporate
assets belong to shareholders, and managers have a fiduciary responsibility to act
in the best interest of the corporation, these interests being identified with share-
holders’ economic interests by U.S. law,”* a manager may donate to philanthropic
causes if and only if doing so benefits profits or valuations. In a case where there
is no positive link between a philanthropic contribution and business performance,
the argument continues that shareholders are free to choose themselves whether
and how they wish to donate the proceeds of their own capital, and managers
consequently have no right to philanthropically diminish shareholder dividends
but should rather make such non-performance-enhancing donations only from
their own private funds and time.””® The disposition of philanthropic funds should
thereby be a shareholder prerogative.

Either corporations believe that they can substantially improve their perfor-
mance through philanthropy, or they are disregarding the above argumentation.
A bit of both is probably the most likely scenario, for corporate philanthropic
giving has reached remarkable dimensions. According to one estimate, U.S.-
headquartered corporations gave a total of 14.1bn USD to charitable causes in
2009.”7 The year before, the top three U.S. corporate donors were Wal-Mart
(over 320m USD given to education, employment and training, environment and
conservation, health and hunger charities), AT&T (nearly 240m given to arts and
culture, community and economic development, education, and health charities),
and Bank of America (over 209m given to arts and culture, community and

794  For a historical study of cases in which executives have furthered their personal interests by
allocating corporate funds to philanthropic causes providing little, if any, business benefits, see
Barnard, Jayne W., Corporate Philanthropy, Executives’ Pet Charities and the Agency
Problem, College of William & Mary Law School Faculty Publications, Paper 314,
Williamsburg, VA, 1997.

795 Dodge vs. Ford Motor Co., 170 N.W. 668, Michigan, 1919, p. 8. While later court rulings
upheld the requirement of corporate philanthropy’s business justification, they broadened this
justification to a considerable extent, giving executives the freedom to use their business
judgment as they see fit. For an overview of relevant court cases, see Himmelstein, Jerome L.,
Looking Good and Doing Good: Corporate Philanthropy and Corporate Power, Bloomington,
IN, 1997, p. 20ff.

796  Aaron Levine finds a precedent for Friedman’s above argument in a 16th-century responsum
of R. Moses Isserles (the Rema), who rules that even when it is customary for partners in an
Iska to donate ten percent of their income to charity, the managing partner has no right to
donate this same share of the venture’s total profits. Explaning this ruling of the Rema, Levine
notes that “instead, the financier is entitled to receive his full pre-tithing share of the profits
and be given the opportunity to allocate his charitable funds in a manner of his own choosing.”
(Levine, Aaron, Case Studies in Jewish Business Ethics, New York, NY, p. 355.)

797 Giving USA estimate, cited in: Committee Encouraging Corporate Philanthropy (an
international forum of CEOs dedicated to corporate philanthropy), Giving in Numbers. 2010
Edition. Corporate Giving Standard, New York, NY, p. 13.
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economic development, education, human services, and nonprofit development
charities).””® Additionally, these and many other corporations increasingly com-
mit their executives and employees to donate their time for charitable causes.””
For the purpose of managing, coordinating, and publicizing these efforts, some
corporations establish their own philanthropic foundations.*” Now managers
could not engage in philanthropy with corporate resources to such a remarkable
extent without legitimizing how doing so benefits the corporation, and particu-
larly its shareholders. As a result, a wealth of publications exist which argue that
and how philanthropic activities can improve business performance,*”' and cor-
porations themselves point this linkage out, albeit in a discrete manner so as not
to promote cynicism by appearing exclusively self-interested. "

But even if or perhaps precisely because philanthropy can improve a corpor-
ation’s reputation, increase its sales, improve its employee loyalty, secure its ac-
cess to an educated and healthy workforce, ease its regulatory risk, and decrease
its tax burden (to name a few of the central business benefits of charitable giving),
the fundamental management dilemma related to philanthropic giving remains:
do managers have an ethical right or even duty to engage in philanthropy with
corporate funds? Secondly, what philanthropic obligations do managers have

798 Tracking Big Corporate Donors, USA Today interactive chart, available online at
http://www.usatoday.com/money/companies/2010-08-08-corporate-philanthropy-interactive-
graphic N.htm.

799 For an international overview of this trend, see Wolf, Annika, Corporate Volunteering:
Biirgerschaftliches Engagement von Unternehmen, Ilmenau, 2007.

800 For the above top three U.S. donors, the website of their respective philanthropic foundation
can be found at: http://Wal-Martstores.com/communitygiving/203.aspx, http://www.att.com/
gen/corporate-citizenship?pid=7736, and http://www.bankofamerica.com/foundation/.

801 See for instance Weeden, Curt, Smart Giving is Good Business: How Corporate Philanthropy
Can Benefit Your Company and Society, New York, NY, 2011; Kotler, Philip/Lee, Nancy,
Corporate Social Responsibility: Doing the Most Good for Your Company and Your Cause,
New York, NY, 2005; Porter, Michael E./Kramer, Mark R., The Competitive Advantage of
Corporate Philanthropy, in: Harvard Business Review, Cambridge, MA, December 2002; and
Krausz, Joshua/Pava, Moses L., The Association Between Corporate Responsibility and Social
Performance: The Paradox of Social Cost, in: Journal of Business Ethics, Vol. 15, No. 3, 1996,
pp. 321-357. Charitable giving that links philanthropy with financial performance is
commonly referred to as strategic philanthropy or cause-related marketing.

802 For instance, the website of the Bank of America Foundation states that corporate social
responsibility is “[a]n investment in the bank’s long-term success.” (http://www.bankof
america.com/foundation/.) A number of CEOs comment on how philanthropy benefits their
corporation’s performance in the following report: Preston, Caroline, Corporate Leaders Tout
Philanthropy’s Benefits Amid Grim Financial News, New York, NY, February 24 2009,
http://philanthropy.com/article/Corporate-Leaders-Tout/63022/.
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regarding the disposition of their personal time and wealth?*” Given the con-
siderable size of today’s executive pay packages and the significant problem-
solving skills and networking benefits corporate leaders can offer charities, the
issue of what charitable responsibilities, if any, result from the wealth and capa-
bilities of managers is a pressing concern. What can the Talmud teach regarding
these questions?

5.2.2. A Talmudic Perspective on Philanthropy

Engaging in philanthropy is a central religious duty in Judaism. According to R.
Assi, it is equal to all commandments combined: mxn 93 T FPTE APw. 5
Consequently, it is unsurprising that there is a large body of literature dealing
with the biblical and talmudic conceptions of charity.*” Yet the Jewish business
ethics literature has not devoted more than a few paragraphs to the specific ques-
tion of whether a manager should or may allocate corporate funds to charitable
causes, based primarily on codes or responsa, rather than explicitly talmudic tra-
ditions. In his discussion of the relationship between fiduciary and social re-
sponsibilities of business, Levine touches on corporate charitable giving in two
paragraphs with the responsum of R. Moses Isserles cited above.** Closer to our
specific topic, Asher Meir has dedicated two interesting and compelling entries
in his “Jewish Ethicist” column to the questions: Can Top Level Management

803 For Friedman, the fact that executives have no right to dispense corporate funds for
philanthropic purposes brings the question of their personal responsibilities stronger to the
fore: “Of course, the corporate executive is also a person in his own right. As a person, he may
have many other responsibilities that he recognizes or assumes voluntarily—to his family, his
conscience, his feelings of charity, his church, his clubs, his city, his country. He may feel
impelled by these responsibilities to devote part of his income to causes he regards as worthy,
to refuse to work for particular corporations, even to leave his job, for example, to join his
country's armed forces. If we wish, we may refer to some of these responsibilities as ‘social
responsibilities.”” But in these respects he is acting as a principal, not an agent; he is spending
his own money or time or energy, not the money of his employers or the time or energy he has
contracted to devote to their purposes. If these are ‘social responsibilities,” they are the social
responsibilities of individuals, not of business.” Friedman, Milton, The Social Responsibility
of Business is to Increase its Profits, in: The New York Times Magazine, New York, NY,
September 13, 1970, available online from: http://www.umich.edu/~thecore/doc/Friedman.pdf.

804 bBB 9a.

805 See for instance: Eisenberg, Ronald L., What the Rabbis Said: 250 Topics from the Talmud,
Santa Barbara, CA, 2010, pp. 67-73; Tamari, Meir, The Challenge of Wealth, 1995, pp. 147-
216; --, With All Your Possession. Jewish Ethics and Economic Life, New York, NY/London,
1987, pp. 242-277; and Kahaner, Larry, Values, Prosperity, and the Talmud. Business Lessons
from the Ancient Rabbis, Hoboken, NJ, 2003, pp. 203-216.

806 See p. 200, fn. 796.
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Unilaterally Give Away Money to [sic] Corporate Dollars to Charity?®”” and
When Do We Cross the Line from Good Corporate Citizenship to Irresponsible
Management?®” The argument of both columns is entirely based on the Shulchan
Arukh and medieval responsa,®® thereby not providing fruitful talmudic tradi-
tions and insights for the purposes of this thesis.

However, a further paper of Meir offers the interesting suggestion that the
status of corporate managers is comparable to the talmudic Apotropos (the cus-
todian, guardian, and administrator of the assets of orphaned minors or incapa-
citated adults).®'® After rejecting the roles of partner (Shutaf), agent (Shaliach),
and employee (Po’el) as adequate models of the halakhic role that corporate
managers fulfill, Meir argues for the Apotropos model as follows: “Like the
manager, the Apotropos acquires and distributes, builds and destroys, plants and
sows and does whatever he considers to be in the interest of the orphans."®'' The
Apotropos, like the manager, is the sole executor; the actual owners are generally
disabled from active involvement in the management of the assets. In the case of
the Apotropos, the disability is minority or incapacity; in the case of the corpor-
ation it is due to the separation of ownership and control which is the essential
characteristic of corporate structure.”®? In his ensuing discussion, Meir references
two talmudic traditions to argue against the permissibility of custodians to give
charity with the assets entrusted to them on the one hand, yet for a certain degree
of freedom to do so on the other. However, he does not cite these traditions
themselves, and the single-sentence conclusion he draws from their partial
reference does not do justice to their depth and wealth of possible implications.
Therefore, it should be fruitful to analyze these two talmudic Sugyof in their
entirety and detail.

807  Available online from http://www.aish.com/ci/be/48901377 html.

808  Auvailable online from http://www.aish.com/ci/be/48891067.html.

809 Besides a reference to mDem 6,3, a Mishnah analyzed below.

810 Meir, Asher, Value Conflicts in Jewish Business Ethics: Social Versus Fiduciary Respon-
sibility, in: Jewish Law, 1996, http://www.jlaw.com/Articles/fiduciary.html. See Menachem
Elon’s entry Apotropos in the Encyclopedia Judaica for an exposition of the custodian in
Jewish law (available online from: http://www.jewishvirtuallibrary.org/jsource/judaica/ejud
0002_0002_0_01191.html).

811 Maimonides, Mishneh Torah, Sefer Mishpatim, Hilkhot Nachalot 11,4; Shulchan Arukh,
Choshen Mishpat 290,7.

812 Meir, Asher, op. cit.
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Fulfilling Philanthropy

Following a Mishnah teaching when residents may be compelled to contribute to
communal building projects, the Gemarah discusses the application of this question
to orphans, and thereby presents a case involving Tzedagah (7p7%, charity/philan-
thropy): &m0 °271% RY 11377 X2 1327 728 0% DR Y 097 937 131 1 MR 0K "R
52 RNPMT K922 RMPWI 9978 XD 1127 92K 707 129K RI1TIWD1 IRWID XMWY RDD 27 MR
29 °1M PaR YR T1°77 92 °27 MANR ARPTY X7 027 R0 12°OR PN IRIT T ORT XN
NP MPWAR? XX DR DMAw 0TOR TOR DT DY RTX PROW PR TN T2 YRMW
x172w.*"3 A number of very interesting and important implications for the disposition
of Tzedagah by custodians results from this Sugya. Firstly, R. Assi teaches in the
name of R. Yochanan that orphans must contribute to communal structures and ser-
vices from which they derive a benefit, implying that their guardians are permitted
to allocate parts of orphans’ funds for these purposes. The three public services
explicitly listed by the Gemarah all provide security, and since orphans require
human protection, they can be expected to pay for security-enhancing measures.®'*
With this requirement as the underlying general principle, the Gemarah suggests
that all beneficiaries, even orphans, must contribute to and thereby give something
in return for what they derive utility from. Their guardian consequently has the right,
and even the obligation, to allocate parts of the orphans’ funds as commutative pay-
ment for public services which they benefit from but cannot pay for themselves.

Having established this principle, the Talmud turns to whether Tzedaqah may
or must be paid from the funds of orphans. Rabbah seems to set a precedent by
taking charitable donations from the orphaned children of Bar Merion, a wealthy
man.®"® Yet Abbaye challenges him regarding this practice, citing a teaching that
explicitly prohibits levying Tzedagah-payments from orphans. This would imply
that guardians have no right to engage in philanthropy with the funds of the
wards under their custody.

813 bBB 8a: And R. Assi said in the name of R. Yochanan, “All [are required to contribute] to [the
repair of] town walls, even orphans, but not the rabbis, because the rabbis do not require
protection.” Said R. Papa, “For [the repair of] walls, and for horse guards, and for supervisors
of the armory even orphans [must contribute], but the rabbis [do not, since] they do not require
protection.” The general principle of this matter is that everything from which [people] benefit,
even orphans [must contribute to, if they are beneficiaries]. Rabbah took a contribution to
Tzedaqah from the orphans of the house of Bar Merion, [whereupon] Abbaye said to him,
“Has not R. Shmuel b. Yehudah taught that 7zedagah is not to be imposed on orphans [taken
from them], even for the redemption of captives?” [Rabbah] responded to him, “I did this in
order to make them important [prominent and respected].”

814  Unlike the rabbis, according to bBB 8a, due to their “divine protection.” The ratio legis of this
ruling merits further research.

815 bBB 12b uses “valuable as the field of Mar Marion” as an expression of particulary high value.
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At this point our Sugya goes on a short yet important tangent to emphasize
“even for the redemption of captives” (222aw179% 12°0X), which is telling of the
biblical and talmudic conception of philanthropy. Whereas the etymological root
of both words “philanthropy” and “charity” stems from meanings of love,*'° the
Classical Hebrew word Tzedaqah (7p7¥) is based on justice and righteousness
(P7¥). Accordingly, unlike charity and philanthropy, Tzedagah is not (necessarily)
a voluntary act based on empathy and compassion, but a halakhic Mitzvah that
must be fulfilled out of duty, irrespective of sentiments.*'” This becomes evident
through the fact that contributing to the redemption of captives, which the Gemarah
considers a great Mitzvah,*" is called Tzedagah. While the donation of money is
thus also considered a matter of justice and righteousness to be fulfilled even by
orphans, deeds of loving kindness (2>70m n2°n3) such as visiting the sick ( P2
0°71), comforting mourners (2°22& 0w1°1), and offering hospitality (2°n7% no137),
which are perceived by the rabbis to be of the utmost importance as well,*' are not
discussed in the context of an Apotropos, however, perhaps because they cannot
be fulfilled on behalf of someone else, unlike the donation of financial resources.

Returning to our Sugya, Rabbah defends his levying of Tzedagah from
orphans against the Kashya of Abbaye with a remarkable Terutz: “I did this in
order to make them important [or prominent].” He thereby accepts that in general,
Tzedagah may not be taken from the funds of orphans. If doing so, however,
benefits their ward in a material way, Rabbah argues that guardians may allocate
funds in their custody for Tzedagah contributions. For instance, such contri-
butions can increase the standing and benefit the reputation of orphans. In this
particular case, perhaps Rabbah wants the status of Mar Marion’s orphaned
children to match that of their deceased father, who due to his wealth was likely

816 Philanthropy is composed of the Greek phil (“loving”) and anthropos (“humanity”). Charity
stems from the Proto-Indo-European karo, which is itself based on ka (“to like,” “love,” desire”).
The Latin caritatem (“esteem,” “affection”) is used in the Vulgate as the translation of the
Greek agape (“love”). See http://www.etymonline.com/, s.v. Philanthropy and Charity.

817  Although the sentiment of the donor is considered important by the rabbis, as will be discussed
below, even someone with no loving desire to give 7zedaqah is still halakhically obligated to
do so.

818 bBB 8b.

819  For rabbinic traditions emphasizing the importance of deeds of loving kindness, see mAv 1,2
and bSot 14a. bBB 9b states that giving a poor man a small coin bestows six blessings,
whereas giving him words of comfort bestows eleven. bSuk 49b teaches that Gemilut
Chassadim are superior to Tzedagah in the following three respects: the latter can only be
fulfilled with money, whereas the former both by a person himself as well as his money; the
latter can be given only to the poor, but the former to the wealthy as well; the latter can be
given only to the living, the former, however, can be given both to the living and the deceased.
See also the entry Gemilut Chasadim in Hurvitz, Mitchell M./Karesh, Sara E., Encyclopedia of
Judaism, New York, NY, 2006, p. 170.
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to have been a prominent donor to charitable causes. Irrespective of what the
underlying reason may be, what emerges clearly from this Sugya is that guard-
ians may allocate funds under their custody if and only if doing so either pro-
vides a future benefit to the orphans or counts as a commutative payment for
benefits already received.

A second talmudic passage relevant to our question deals with cases of
incapacity not due to being a minor (as is the case with orphans), but due to
insanity and absence: 1IN 1°031% P71 P7 002 SLNWIY 1 RIPIW W MR RTOM 27 NN
'[‘7;'1!47 M RINT RN W'D WK 277 K127 DR MK 72T PNUA LI NWR DR 1°0179M
12 XY PaR WK DR 101791 PPN 10017 1777 1PT7 0P M DY INWRY 000 nrnb
YT XYW RIPH NYTY RYD P TH OIRW XD 9K AR 737’9 A5 The Gemarah
proceeds to ask what this excluded “other thing” (77X 927) is: X701 27 X 127 *R1
X727 177 11°27° vWon 22K APTX 7" APTX W'D vwan 7'M ARpTX MR A0 27 VWIN AT IR
onent o &' In order to understand the meaning and implications of this
Sugya, its context must be taken into account. Tractate Ketubot deals mainly with
marital rights and obligations, the Mishnah preceding the above passage rules
that a husband is obligated to maintain his wife,** and the prior Gemarah dis-
cusses the husband’s duty to provide his spouse with an honorable funeral. Given
these marital obligations, our Sugya deals with the question of what occurs when
a husband is no longer capable of fulfilling them himself. The first case is one in
which the husband loses his sanity, thereby unintentionally becoming incapa-
citated. The Beit Din then becomes the guardian of his estate and provides for his
wife and children and for the “other thing.” A case in which the husband becomes

820 bKet 48a: And R. Chisda said in the name of Mar Ukba, “He who becomes insane, the Beit
Din [rabbinic court] descends into his property [i.e., takes possession of his estate], and
provides food and maintains his wife, and his sons, and his daughters, and anything else [lit.
other thing].” Said Ravina to R. Ashi, “Why is this different from [the following] which has
been taught, ‘He who goes to a country [beyond] the sea [i.e., departs indefinitely] and his wife
claims [maintenance] for food, the Beit Din descends into his property and provides food and
maintains his wife, but not his sons nor his daughters, and neither anything else [lit. another
thing].”” [R. Ashi] responded to him, “And do you not differentiate between someone who
departs deliberately and someone who departs unknowingly?!”

821 Ibid.: What is [meant by] “anything else?” R Chisda responded, “This [refers to] cosmetics.”
R. Yosef responded, “Tzedagah.” He who says cosmetics, all the more so 7zedaqah. He who
says Tzedagah [limits his restriction to this], but cosmetics should be given to her because [the
husband] would not be pleased if she loses her comeliness.

822 mKet 4,4. While parts of talmudic marital law can seem patriarchical by contemporary
standards, it presented a progressive voice compared to the common gender inequality of its
time by codifying specific, far-reaching, and binding womens’ rights, alongside obligations for
their spouses. For a critical and honest perspective on how the talmudic rabbis fostered gender
equality alongside their patriarchical tendencies, see Hauptman, Judith, Rereading the Rabbis:
A Woman’s Voice, Boulder, CO, 1998.
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incapacitated to fulfill his obligations because he departs indefinitely is different,
however, as R. Ashi notes. Here, the incapacity is caused intentionally, and in
such a case a wife must first make a maintenance claim, whereupon the Beif Din
becomes the guardian of her husband’s estate to provide for her but not for her
husband’s children nor for the “other thing.”

The Gemarah then inquires into the nature of this thing first being included
and then excluded from maintenance payments of the seized estate. Now some-
thing very interesting occurs in the Stammaitic conclusion of our Sugya inter-
preting the Machloket between R. Chisda and R. Yosef. Whereas their opinions
could hold for both the 71X 727 (“the other thing”) that is first included in the
insanity case and then excluded by the Baraita dealing with the absence case,*”
the anonymous Kal vaChomer (“a fortiori argument”) concluding the Sugya can
only apply to the absence case, and hence to the excluded amx 727.%** This rea-
soning leaves us with three different opinions: for R. Chisda, a Beit Din taking
custody of a man’s estate due to his insanity must support and maintain his wife
and children, and must pay for cosmetics, whereas when the husband becomes
incapacitated due to his voluntary departure, the Beit Din may only seize his
property when his wife files a maintenance claim, and may only support her from
the estate, not however the husband’s children nor the acquisition of cosmetics.
R. Yosef agrees with R. Chisda’s opinion, while adding that the Beit Din in the
insanity case must pay for Tzedagah contributions from the husband’s estate, and
in the absence case may not pay for these. For the final, anonymous opinion of
our Sugya, the Beit Din in the absence case may either pay for cosmetics only (in
addition to providing for the wife’s basic needs), and hence not for Tzedagah or
for both Tzedagah and cosmetics (again, in addition to providing for the wife’s
basic needs).

823 R. Chisda would then be specifying his own teaching (related in the name of Mar Ukba) that
when a husband becomes insane, the Beit Din must not only maintain his wife and children,
but pay for cosmetics as well, whereas in the case of absence, R. Chisda excludes any payment
besides those to the departed husband’s wife, including those for cosmetics. R. Yosef, on the
other hand, would then hold that in the insanity case, 7zedagah may and must be paid from the
husband’s estate, whereas Tzedagah may not be levied from the estate of a husband who
becomes incapacitated due to his absence.

824  For otherwise the second half of the argument would make no sense: “He who says cosmetics,
all the more so Tzedagah.” This could both mean that if the Beit Din is obligated to pay for a
vanity item such as cosmetics, how much more so is it obligated to fulfill the commandment of
Tzedaqah from the estate, or conversely, if the Beit Din is prohibited from taking from a man’s
estate for his own wife’s needs and desires, it consequently has no right to make 7Tzedagah
contributions from his estate either. Yet “he who says Tzedagah, but cosmetics should be
given to her” can only be understood as meaning that Tzedaqah is excluded, whereas
cosmetics should nonetheless be included. The 7ax cannot logically mean anything else.
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The preceding discussion has a number of interesting and important implica-
tions. Firstly, there is a difference between intentional and involuntary incapaci-
tation. In the latter case, custodians must assess what the person suffering
incapacity would have done if he still controlled his property. For the father of a
family, this would most likely be supporting the basic needs and enjoyment of
his wife and children, as well as fulfilling Tzedagah obligations.®” In this case,
the custodian is hence not just permitted but required to make charitable dona-
tions from an estate entrusted to him, in addition to providing and caring for the
immediate dependants of the incapacitated husband.

The case of intentional incapacitation however is different. Here, the husband
could have left instructions regarding the disposition of the property he leaves
behind, particularly stating that he wishes his wife and family to be provided for
and Tzedagah payments to be made from his estate. Since he failed to leave such
instructions, it can be inferred that he did not wish to make them. Therefore, only
the wife of the departed husband may be supported from his estate, because he
has a legal obligation to care for her based on the Ketubah (the halakhic marriage
contract), whereas his children have no such legal claims and therefore may not
be supported. Likewise, if the husband had wished for charitable contributions to
be made from the property he leaves behind or if he had wished for his wife to be
cared for over and above his legal obligations,**® he could have left instructions
for this to be done. Therefore, in the absence of such instructions, a custodian is
prohibited from contributing to Tzedaqah from the departed husband’s estate.
Furthermore, whereas the first Sugya analyzed in this section makes the permis-
sibility of Tzedaqah contributions contingent on a benefit received, the second
Sugya hinges this permissibility on expressed or assumed desires. Conversely,
custodians may not give Tzedagah from the assets entrusted to them when
neither the condition of benefit nor of desire is given.

Where a desire to contribute to Tzedagah is expressed, albeit without an
explicit measure, the trustee should thus donate as much as he assumes his
beneficiary would have given if he had the capacity to do so himself, and if he
cannot make any reasonable assumptions about desired measures then he should
give an average amount. This last principle is reflected by and follows from the

825 The fact that the Gemarah cites both the opinion of R. Chisda and of R. Yosef indicates that
paying for both cosmetics and Tzedagah from an incapacitated husband’s estate has merit.

826  According to the standard terms of the Ketubah, a husband must provide food, clothing, and sexual
intercourse for his wife. Additionally, he must purchase medicine for her if she requires it, ransom
her when she is taking captive, and offer her a home that befits her status. For a list of talmudic sources
on the mutual rights and obligations of spouses, see the entry Husband and Wife in the Jewish
Encyclopedia, available online at: http://www.jewishencyclopedia.com/view jsp?letter=H&artid=986.
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following Mishnah, which teaches that an agent instructed to tithe produce®”’
should give as much as is intended by his principal, and if the agent does not
know how much this is, he should give an average measure: XX YMPWH MR
MR L2 DIN--N0AT DY YW YT YT PR OR L0037 HYa YW InyTs o7Iin ,om
PR LNNAR 17°0R ‘TOTH‘? M2N1 OR ;Am170 NN LAWY 7°010 IR WY DRd .0°Wnann
7m0 man. 2 Although this Mishnah deals with a case in which an agent tithes
for a principal, as opposed to a custodian donating to 7zedagah for a minor or in-
capacitated adult, it is still relevant to our question, because a custodian receiving
explicit instructions to make charitable contributions effectively becomes an
agent as well. The agent is obligated to fulfill the desired tithing measure of the
owner. If he does not know the agent’s desired measure, he should give the
average measure, although the tithing is valid even if he gives the parsimonious
or generous measure instead. However, if the agent deviates but one measure of
the principal’s desires, the tithe is not accepted. Hence, in the absence of explicit
instructions as to how much Terumah should be donated for an owner, it must be
reasoned what he would have done if he had acted himself.** Philanthropy, or
better yet social justice, thereby becomes the fulfillment of principals’ expressed
or assumed desires mediated by agents and trustees.

Compensatory and Costless Philanthropy

Yet even when a principal/beneficiary wants his agent or trustee to engage in or
abstain from Tzedaqah on his behalf, there is a homiletic and a halakhic tradition
that qualifies this desire. Firstly, a Midrash warns of engaging in Tzedagah with
funds acquired by unscrupulous means: 70 TRPTY AWW KWW M W N1 53 KoM W

827  As Terumah, atithe of produce given to the Kohanim (‘“Jewish priests”). The proceeding Mishnah
deals with Terumah Gedolah, a measure of one-fortieth to one-sixtieth, offered to the Kohanim as
the first tithe of all produce. The laws of Terumah are discussed in Tractate Terumot.

828 mTer 4,4: He who says to his agent, “Go and tithe [on my behalf],” [the agent should] tithe
according to the mind of the householder [i.e., the principal]. If he does not know the desires
of the householder—tithe averagely, one in fifty [two percent]. If [he intended to tithe
averagely and yet gave] ten less or ten more, the Terumah [counts as] Terumah [i.e., is valid].
If he intended to add even one [measure relative to the wishes of the principal], his Terumah is
not Terumabh [i.e., is invalid].

829 Effectively, the agent or custodian should try to put himself in the principal or ward’s shoes.
Maimonides expresses this regarding the tithing through an agent as follows: “[He] [the agent]
should separate [Terumah] according to the temperament of the owner. If he knows that he is
parsimonious, he should separate one sixtieth. If he was generous, he should separate one
fortieth. If he does not know his temperament, he should make the average separation, one
fiftieth.” In: Mishneh Torah, Sefer Zeraim, Hilkhot Terumot, 4,7.
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7NN RDMA N X7Nn DOONR Dwn M mMpIx v puivy omm ST RITW nn wn
RINEA 72 PRR MY M My xewnab xavom. 0 Social justice and philanthropy
should thereby not be financed by unjust and misanthropic activities, nor should it
be instrumentalized as a mere means to improve a reputation. Commenting on this
Midrash, Hershey Friedman notes that “many people and firms which are deceptive
and dishonest assume that by being philanthropic they can compensate for their
misdeeds. Indeed, many of our largest philanthropic foundations were founded by
‘robber barons.””®!' The means of financing Tzedagah and the intentions for
engaging in it should hence be reflected, and cannot be whitewashed with largesse.

Secondly, there is a halakhic dictum that might be invoked to engage in phil-
anthropy even without the consent of principals and beneficiaries: 2170 N7 1913
5y (lit. “forcing regarding the character trait of Sodom™) forbids denying some-
one a costless benefit.**> As noted, the Mishnah categorizes the character trait of
someone who says “what is mine is mine and what is yours is yours” ( 2w v
Tow 77w1) as the average person but continues to state that some call this the trait
of Sodom (2170 N1 11 @R w).¥? This is hence a homiletic critique of an ex-
cessively self-interested concern with private property rights, and it translates
into a number of halakhic norms throughout the Talmud. For instance, Rabbah
rules that a man who buys a field adjacent to the estate of his father-in-law can,
when the latter dies, force the other heirs to give him a share of the estate next to
the field he already owns, because he benefits from having a contiguous and
larger field, and this benefit costs the other heirs nothing.*** And R. Zeira argues

830 EcclIR 4,6: “Better is a handful of contentment” [Eccl 4,6]—Better is the person who gives a
little Tzedagah from his own possessions than the person who steals, robs, and oppresses [the
poor] and gives much Tzedagah from the possessions of others. A proverb states, “She
prostitutes herself for apples and distributes them among the sick.” “And a striving after the
wind” [Eccl 4,6]—his striving to be called a philanthropist [lit. a son of Mitzvoth].

Translation based on Rabinowitz, L., Midrash Rabbah, Ruth and Ecclesiastes, London/
Bournemouth, 1939/1951, p. 115.

831 Friedman, Hershey H., Ethical Behavior in Business: A Hierarchical Approach from the
Talmud, in. Journal of Business Ethics, Vol. 4. 1985, pp. 117-129, available online:
http://academic.brooklyn.cuny.edu/economic/friedman/hierarchy.html.

832  For studies of this concept, see Tamari, Meir, The Challenge of Wealth, pp. 137-142; Lichten-
stein, Aharon, Does Judaism Recognize an Ethic Independent of Halakhah?, in: Leaves of
Faith: The World of Jewish Learning, New York, NY/Jerusalem, 2004, pp. 44-47;
Kirschenbaum, Aaron, Equity in Jewish Law: Halakhic Perspectives in Law. Formalism and
Flexibility in Jewish Civil Law, New York, NY/Jerusalem, 1991, pp. 196ff.

833 mAv 5,10.

834 DbBB 12b. R. Yosef disagrees with Rabbah, stating that perhaps the field is a particularly
valuable part of the estate, and the Halakhah follows his opinion. However, in the ensuing
Gemarah, R. Yosef applies the principle of the character trait of Sodom to another case,
showing that he accepts its legitimacy.
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with R. Elai whether the owner of a courtyard can prevent residents from
installing a certain window, although doing so denies them a benefit that costs
him nothing. The Gemarah proceeds to state that both agree that one may be
forced regarding the character trait of Sodom, but that in this case the owner of
the courtyard might suffer a loss of privacy, and hence may not be restrained to
protest.**> These cases teach that when an owner can grant a benefit to someone
without incurring a loss or cost, he may be forced to do so against his will. This
implies that corporate philanthropy becomes a binding obligation when it can be
engaged in at no cost, in addition to the duty of all individuals to pursue charit-
able activities on their personal accounts.**

5.2.3. Implications for the Management of Corporate Philanthropy

The preceding discussion leaves us with organizational and individual implica-
tions concerning corporate philanthropy with a higher degree of abstraction for
the former. Regarding the question of whether corporate managers may allocate
organizational resources to philanthropic causes, three talmudic traditions were
analyzed. Before drawing premature conclusions from the passages dealing with
custodians,®’ Asher Meir’s suggestion that shareholders are incapacitated in a
similar manner as the underaged, the insane, and the absent must be analyzed.
Meir pins the parallel incapacity of shareholders to their general disability of
being actively involved in the management of the corporation’s assets. Yet this
analogy uncritically accepts the status quo of lacking shareholder involvement in
corporate philanthropy, and thereby perpetuates a state of affairs that the invoked
talmudic traditions themselves indicate is suboptimal. The Gemarah records an
argument regarding the allocation of orphans’ funds and a disagreement about
the disposition of incapacitated husbands’ estates, while indicating that above all
a trustee must act in the best interest of his beneficiary. This shows that ideally,
the orphans could express their wishes themselves and the husband would have
never become incapacitated. Yet while orphans cannot revive their parents, and
the family of an insane or departed husband might be powerless to bring him
back, corporate management can effectuate a reversal of their shareholders’
silence regarding whether and how they themselves wish for corporate funds to

835 bBB 59a. Cf. bBB 168a and bKet 103a for further invocations of the Middat S dom principle.

836  As a reflection of how serious the Talmud takes the responsibility of everyone to contribute to
philanthropy, bGit 7a teaches that even a poor person living off charity is obligated to give
Tzedaqah.

837 bBB 8a, bKet 48a.
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be invested into philanthropic causes. Whereas the plight of the dead is (most
likely) irreversible, and that of the insane and departed more often than not is as
well, the current incapacity of shareholders to influence their corporations’ phil-
anthropic approach is structural, brought about by the fact that ownership of
corporations is highly dispersed®*® but more importantly by the lack of govern-
ance processes enabling stockholders to participate in the philanthropic decision-
making of their corporations.

Two phenomenon are now affecting this latter reason for shareholder incapa-
city. Firstly, the burgeoning socially responsible investment sector pools indivi-
dual investors who care about corporate ethics in general and philanthropy in
particular into collective funds with substantial holdings.** By effectively making
an institutional investor who takes an expressed stand on philanthropy their agent
in a corporate democracy, shareholders can more effectively signal to a manage-
ment team that when it engages in philanthropy it does so with the backing of its
principals.** Secondly, information technology and social media enable a greater

838 For instance, the Exxon Mobil Corp. reports that it had nearly half a million shareholders at the
beginning of 2010, and the General Electric Co. then had nearly 600,000 registered shareholders.
Because many shares are held by brokers and other institutions on behalf of stockholders, the
actual number of individual shareholders could be in the millions. See: Ogg, Jon C., Proof that
Apple Stock is Very Under-Owned, at: 24/7 Wall St., http://247wallst.com/2010/10/29/proof-
that-apple-stock-is-very-under-owned-aapl-msft-xom-ge-iah-qqqq-xlk-qld-iyw/2/. The fact that
this story makes the argument that Apple Inc. has a relatively small number of shareholders with
approximately 30,000 at the end of 2009 shows that a high degree of dispersion of corporate
ownership has become the norm.

839  According to one estimate, socially responsible investing (SRI) now encompasses over 3 trillion
USD of the 25.2 trillion investment marketplace (Forum for Sustainable and Responsible
Investment, Socially Resonsible Investment Facts, http://ussif.org/resources/ sriguide/srifacts.cfim).
Research in the U.K. estimates that 85% of local investors are planning to invest into ethical funds
(Milner, Mark, Increasing Numbers of Investors Turn To Ethical Products, in: The Guardian,
London, February 11, 2008, http://www.guardian.co.uk/ money/2008/ feb/11/ethicalproducts). For
an ethical fund directory of the U.K., see http://www.ethical investors.co.uk/fund_directory.php. One
of the critera along which this directory rates the investment choices of the available funds is whether
they take corporate contributions to charity into account. As a sidenote, a subsegment of the SRI
movement is the faith-based investment sector, with funds such as the Ave Maria Catholic Values
Fund and the booming Islamic (Sharia) banking sector. For studies of funds investing according to
principles of Halakhah, see the following two papers cited above: Schwartz, Mark, The
Development of a Jewish Mutual Fund: Criteria and Challenges, International Association for
Business and Society Conference, Victoria, B.C., June 30, 2002; Schwartz, Mark S./Tamari,
Meir/Schwab, Daniel, Ethical Investing from a Jewish Perspective, in: Business and Society Review,
Vol. 112, Issue 1, 2007, pp. 137-161. Republished in a collection issued by The Arab Financial
Forum: Convergence: New Directions in Islamic Finance?, pp. 76-82.

840 Ironically, the growth of SRI vehicles might contribute to a decrease in corporate philanthropy,
because when a corporation has no or few explicitly ethical institutional investors, it signals ex
negativo to its management that it has less of a license to engage in charitable activities than it
might have otherwise assumed.
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degree of shareholder advocacy and activism by providing a public platform to
express individual opinions and to rally around common interests, including phil-
anthropic ones.™! For instance, a logistics corporation such as DHL could ask its
stockholders in an online poll whether they agree to the company donating its
transportation capacities to deliver aid shipments in the wake of a humanitarian
disaster, and an online petition demanding that Apple allows charitable donations
to be made directly from its iPhone has already collected over forty-thousand
signatures.***

Yet although the link between contemporary corporate philanthropy and the
above two talmudic passages by means of the incapacity criteria can and perhaps
should be broken, managers will nonetheless have to continue using their own
judgment when making philanthropic decisions on behalf of their dispersed and
mostly uninvolved shareholders. While how to allocate and spend philanthropic
budgets is not the most relevant question for top management, to say the least,
corporate philanthropy is a contemporary, practical, and hence relevant concern.
To this end, a number of interesting and relevant principles can be extracted from
the passages analyzed above. In the case regarding orphans, the Talmud teaches
the principle that “everything from which [a] benefit [is derived], even orphans
must contribute to.”**® One of the examples given is that since orphans benefit
from the security provided by city walls, they must contribute to their construc-
tion and maintenance. Accordingly, executives could argue that it is justified to
allocate corporate funds to pay for public services on which the corporation

841 David Rubenstein, co-founder and managing director of the global investment firm Carlyle
Group, recently noted at a conference that “[e]Jmployees and shareholders could use Facebook
to rally support against an acquisition.” (Wessel, Rhea, Carlyle’s Rubenstein Predicts Social
Media Activism, in: Dealbook, The New York Times, March 1, 2011, http://dealbook.
nytimes.com/2011/03/01/carlyles-rubenstein-reflects-on-social-media-activism/). The same
possibility applies to philanthropic policies and issues. Rubenstein donates much to
philanthropy from his personal wealth, subscribing to The Giving Pledge initiative launched
by Bill Gates and Warren Buffet to encourage “the world’s wealthiest individuals and families
to dedicate the majority of their wealth to philanthropy” (http://givingpledge.org/). Such
individual commitments also reflect the power of top managers to make significant
contributions to charities from their personal accounts in addition to the organizational
philanthropic opportunities available at their corporations.

842  See Apple: Support Our Great Nonprofits, http://www.thepetitionsite.com/1/iphone-nonprofit-
donations/. While participation in this petition is not limited to Apple’s owners, an online
shareholder petition demanding that the technology company engage in philanthropy at least
as much as its competitors could potentially arise as well. For a critique of Apple’s
philanthropy policy, see Stehle, Vincent, Apple’s Disdain for Philanthopy Is Rotten for
Charities and Society, in: The Chronicle of Philanthopy, January 9, 2011,
http://philanthropy.com/article/Apple-s-Disdain-for/125818/.

843 bBB 8a.
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depends, such as education, health care, security, and infrastructure.®** Yet such
an allocation would not count as philanthropy but rather as commutative justice.
The Gemarah then proceeds to forbid a custodian from making contributions to
Tzedagah on behalf of orphans. If we view managers as custodians, shareholders
as minors, and Tzedagah as philanthropy, this prohibition implies that managers
may not make philanthropic contributions with the corporate resources owned by
shareholders.® Now if the Talmud forbids a trustee from fulfilling a positive
commandment (which Tzedagah is) on behalf of his beneficiary without consent,
one can argue that how much more so a manager requires shareholder consent to
legitimate philanthropic activities, since philanthropy is a voluntary act in con-
temporary society.

However, Rabbah does permit Tzedaqah contributions to be taken from
orphans, and he justifies this practice through the future reputational benefits
they will receive there from. Consequently, philanthropic contributions may be
donated without consent of the party to whom the respective funds belong if and
only if this leads to substantial benefits for that party. This implies both that
philanthropy done to benefit its donor still counts as philanthropy,®® and that as
long as philanthropy is an investment with clear benefits for the corporation,
managers may engage in it without consulting shareholders.*’ The management
of the global financial services firm JPMorgan Chase and of the retailing giant
REWE Group for instance applied these implications remarkably well. The bank
organizes an international running contest under the name “JPMorgan Chase
Corporate Challenge” in which hundreds of thousands of employees from many
of the world’s largest corporations form teams to compete against each other,

844 The taxes paid by corporations and private shareholders mostly already go towards funding
these public services, particularly in Europe. Yet these taxes could also be viewed as payment
for the governmental and legal framework required to decrease transaction costs and increase
business stability, thereby justifying a separate and further disbursement for additional public
services benefited from.

845  Of course, this neither prohibits managers to contribute their personal resources to charity, nor
to encourage employees and customers to donate theirs. The point made by the Talmud is only
that Tzedagah may not be given with the assets of someone who has not consented to the
donation.

846 In fact, LevR (34,10) teaches that the blessing of Tzedaqah is greater for the person giving it
than for the one receiving, which makes the benefit for donors an essential component of
charity. Also, bGit 61a states that helping the poor brings peace to the world, and bBB 9a
teaches that Tzedaqah leads to peace, quiet and confidence, thereby codifying further intrinsic
benefits of charity.

847 This is of course a tautological conclusion, because managers in principle have the authority to
engage in any (legal) activity that will improve the performance of the corporation they are
leading. When doing good becomes good business, philanthropy fundamentally becomes an
investment like any other, albeit one with auxiliary social and ecological benefits.
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promoting fitness while contributing significant funds to various charitable
causes.™® While this event itself is not profitable,*° none of JPMorgan’s share-
holders are likely to argue for its discontinuation, primarily because it most likely
contributes to reputational benefits, relationship building, employee loyalty, and
team spirit for the bank. And REWE in some of its retail branches recently intro-
duced a collecting scheme in which customers were given a pack of animal stickers
for every 10 EUR spent. These stickers could then be collected and ordered in an
album, which the retailer sold for 2.5 EUR, twenty percent of which was donated
to the World Wildlife Fund (WWF) for animal protection programs.®* Now this
is a case of corporate philanthropy in which Rowe’s managers, according to
Rabbah, may engage without the explicit consent of their shareholders, for the
funds donated to the WWF in this scheme are compensated by new revenues five
times their size™' and by the reputational benefits of associating the retailer’s
brand with one of the world’s most prominent charitable organizations.**> En-
gaging in non-profit philanthropy with corporate resources, on the other hand, is
not something the Talmud seems to give license for. This is supported with a
further tradition that limits the amount of Tzedagah a person may give so as to
prevent him from falling into poverty himself.**® By decreasing a company’s
profitability through non-profit philanthropy, in theory at least, managers dent

848 In the Frankfurt race alone, nearly 70,000 runners from almost 3,000 corporations and smaller
organizations participated in the competition, making it the largest running event in Europe
(http://www.bild.de/regional/frankfurt/frankfurt-regional/68-500-beschaeftigte-bei-europas-
groesstem-18384956.bild.html). Over the past three years, nearly 3m USD have been donated
to various non-profit organizations via the JP Morgan Chase Corporate Challenge from the
registration revenues (http://www.jpmorganchasecc.com/features.php#charity). This number
does not include the additional funds being donated by the participating teams directly.

849 The event’s official website states that operating expenses exceed registration revenues
(http://www.jpmorganchasecc.com/faq.php#enterl1).

850  http://www.bedrohte-natur.de/tierischer-sammelspas-mit-wwf-stickern-rewe-und-wwf-starten-
sticker-aktion/.

851 The two and a half euros in additional revenues from the album sales for every fifty eurocents
donated. The actual revenue impact was likely greater than this through sales uplift
phenomenon such as children nagging their parents to buy at REWE and increase their
spending to earn additional card packs.

852 Some of these reputational benefits might be lost by arousing suspicions that the entire
collecting campaign is but a scheme to turn children into promotional tools by inducing them
to nag their parents into additional consumption. Harvard Business School ethics professor Joe
Badaracco makes an insightful and dialectical point that could be interpreted as a critique of
this campaign model: “On the question of advertising to young kids, I’'m inclined to say that
it’s fine so long as it doesn’t work very well” (In: Bakan, Joel, op. cit., p. 125). Even if mani-
pulating children is not the motivation of a charitable campaign, the possibility of arousing
suspicion as a motivating factor might be sufficient to abstain from such activities. The
Talmud teaches that one should not give charity when it might arouse suspicions (bChag 5a).

853 bKet 16b, 50a, bAr 28a.
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corporate profits and valuations and ultimately might endanger the independent
existence of the company itself.***

Does this imply that without the consent of their shareholders, corporate man-
agers may engage in corporate philanthropy if and only if it constitutes either a
commutative payment for a benefit already received or serves as an investment
to generate a new one? The second passage discussed in the preceding section
seems to indicate otherwise. Whereas the talmudic orphan case teaches that bene-
fits received in the past or future are a legitimate reason for a custodian to expend
his ward’s funds without explicit consent, the case of the incapacitated husband
stresses the condition of fulfilling assumed desires.®> The differentiation between
intentional and involuntary incapacitation discussed by the passage dealing with
the latter case brings the issue of interest-fulfillment to the fore. Similar to how a
husband who departs indefinitely without leaving instructions for his family to
be supported from the property he leaves behind indicates ex negativo that he
does not intend to provide for them, shareholders who have not expressed a desire
for corporate funds to be expended on philanthropy indicate that they do not
intend for any of their capital invested in the corporation to be spent on charitable
purposes.®® Conversely, when shareholders have expressed a desire for philan-
thropic engagement, for instance by demanding that ten percent of corporate profits
be donated to hunger relief and educational grants, management is responsible to
fulfill this desire. Either way, although expressed desires can prevent engagement
in philanthropy, they cannot change legal responsibilities of the corporation:
similar to how the husband who leaves his family must in any case still support
his wife®’ (although Tzedagah may not be levied from his estate), a corporation
must adhere to legal and cultural norms regarding the support of stakeholders
with which it has entered into a contractual relationship yet may otherwise not
engage in voluntary philanthropy against the volition of its shareholders.

854  For example, the much-noted voluntary benefits Aaron Feuerstein gave the employees of his
Malden Mills textile factory after it burned down in 1995 were a grand philanthropic gesture
(which Feuerstein attributed to Jewish values and for which he was given much recognition,
for instance from President Clinton) — yet it cost the factory 25m USD, forced Feuerstein to
give up his position as CEO, and brought the entire company into bankruptcy. See Leung,
Rebecca, The Mensch of Malden Mills, February 11th, 2009, on: CBS News 60 Minutes,
http://www.cbsnews.com/stories/2003/07/03/60minutes/main561656.shtml.

855 Of course, the orphan case can also be read as teaching that a custodian should try to fulfill the
desires of his ward, given that most people would welcome receiving benefits, which Rabbah
attempts to achieve for the orphans by donating to 7zedagah on their behalf.

856 This assumption hinges on the possibility of shareholders to make their desire for their
corporation to engage in philanthropy heard by management, and SRIs and social media might
be increasingly enabling this.

857  With whom he entered into a legal contract before marriage.
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Because shareholders are mostly involuntarily incapacitated from making their
voices heard by management,®* contemporary corporate practice has more in
common with the case of the husband who goes mad than the one who leaves
voluntarily. This puts management in a similar position as the Beit Din which
has to assume what the husband would have wished for if he were still sane and
which must then vicariously fulfill his desires, also regarding corporate philan-
thropy. Similar to the agent of the above Mishnah who has to assess the character
and intentions of his principal when tithing, executives can strive to understand
what the philanthropic preferences of their shareholders are. As noted, a com-
pany in which ethical investment funds have a majority stake likely has a greater
license to engage in philanthropy. Similar to the case of the tithing agent, any
directions given by the principal must be followed meticulously, whereas every
assumed preference has more leeway. Another implication of the incapacitated
husband remaining obligated to care for his wife and family, an obligation which
only he has, might be that when a corporation is in a unique position to bestow
philanthropic benefits which no other organization or individual can, it is re-
sponsible to do s0.**’ Corporate philanthropy thereby becomes “kosher” if and
only if it is a reflection of expressed or likely desires or the unique capabilities of
those paying for it.

Yet even when shareholders express a desire for their corporation to engage
in or refrain from philanthropy, managers can take further considerations into
account. When philanthropy can be engaged in at no cost, management might be
obligated to do so even without the consent or against the will of shareholders.
Based on the call to fight the character trait of Sodom, a refusal to bestow
costless philanthropic benefits makes the person doing so a misanthropic dog-in-
the-manger that may be restrained. For instance, food companies could provide
their excess supply to the hungry and real estate funds may offer shelter for the

858 Many shareholders would likely appreciate a higher degree of shareholder democracy, yet
dispersed ownership and lack of engagement platforms prevent their voice from being heard.

859 This unique capability is one of the key criteria Michael Porter demands of strategic
philanthropy. In describing Cisco’s Networking Academy, an educational program run by one
of the world’s largest IT and communications corporations, Porter admires that Cisco has
“used its unique assets and expertise, along with its worldwide presence, to create a program
that no other educational institution, government agency, foundation, or corporate donor could
have designed as well or expanded as rapidly.” Porter, Michael E./Kramer R., The Competitive
Advantage of Corporate Philanthropy, pp. 12f. Based on the case of Rabbah and the orphans
discussed above, the Shulchan Arukh establishes two criteria for when charity may be given
with orphans’ assets: when it gives the orphans a good name; or when it is for “urgent needs
which the youngsters are particularly obligated in,” e.g., if they have poor relatives in an
emergency. Cited by Meir, Asher, Can Top Level Management Unilaterally Give Away
Corporate Dollars to Charity?, based on Yoreh De’ah, ch. 248.
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homeless with capacity they do not intend to rent out.*®® Because of philan-
thropy’s business benefits, such endeavors may in fact be permissible under the
“benefit granted” principle with which Rabbah legitimizes his Tzedagah contri-
butions from orphans’ funds.

Finally, the Midrash on Ecclesiastes warns of engaging in philanthropy as a
whitewashing compensatory instrument. Rather than accumulating funds through
theft, robbery, and oppression, and striving after the reputation of a great philan-
thropist, the rabbis urge giving less charity but with property that is rightfully
one’s own. The application to corporate philanthropy is clear. The means with
which charitable funds are generated matter at least as much as the funds them-
selves, and corporations should hence strive to integrate high ethical standards
into their business itself rather than viewing their operations as something to be
compensated for with charitable largesse.*®' For instance, this might imply that
McDonald’s should provide children’s meals that do not contribute to obesity and
heart disease as well as cut down on the amount of packaging they are wrapped
in rather than (or in addition to) running a charity for hospitalized children and
branding itself as a “green” company.®*

860 Of course, such philanthropic efforts can in fact cost the corporation, not just administrative
expenses (which can be shouldered by employees) but reputational or litigation costs as well
(e.g., when the homeless shelter becomes a crime scene or when the distributed food perishes
and thereby causes poisonings). Also, there may be opportunity costs which have not been
accounted for, such as the rent that could be generated on the real-estate currently lying
dormant.

861 Peter Ulrich contrasts his ideal of integrative economic ethics (integrative Wirtschaftsethik)
with charitable economic ethics to argue for a corporate ethic that understands business itself
as an opportunity to do good, rather than viewing ethics as something peripheral to profit
generation, to be dealt with ex post of business operations. Two further forms of economic
ethics are criticized by Ulrich as well: instrumental ethics and compensatory ethics. Both of
these can be motives for corporate philanthropy as well, due to its noted benefit-generating and
whitewashing qualities. (Ulrich, Peter, Integrative Wirtschaftsethik. Grundlagen einer
lebensdienlichen Okonomie, Bern, 1997). In fact, the rabbis viewed business as the prime form
of charity, because it can enable people to no longer depend on charity. For instance, one
tradition teaches that lending money is greater than performing charity, and that the person
forming a partnership is greater than all (bShab 63a). Cf. Maimonides’ eight levels of charity,
Mishneh Torah, Sefer Zeraim, Hilkhot Matanot Aniyim, 10,7-14.

862 Currently, the McDonald’s “happy meals” for children contain food contributing to obesity
and heart disease: burgers and fried chicken, french fries, and sodas (although the french fries
can be replaced with a salad or fruit yoghurt, and the soda can be replaced with milk or fruit
juice). And the amount of packaging this food is offered in can be striking. Yet McDonald’s is
rebranding itself as a “green” company (see Licbrich, Silvia, Oko-Strategie von McDonald’s:
Grin allein geniigt nicht, in: Siiddeutsche Zeitung, Munich, November 23rd 2009:
http://www.sueddeutsche.de/wirtschaft/oeko-strategie-von-mcdonalds-gruen-allein-genuegt-
nicht-1.150589) and runs a global charity helping hospitalized children (Ronald McDonald
House Charities, called McDonald’s Kinderhilfe in Germany).
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Yet the Midrash can also be interpreted as an encouragement for managers to
invest their own resources into philanthropy rather than allocating those of the
corporation: “Better is the person who gives a little Tzedagah from his own pos-
sessions than the person who ... gives much Tzedagah from the possessions of
others.” Read with this omission, the Midrash not just condemns those who
donate to Tzedagqah with means earned unscrupulously but also elevates those
donating their own resources rather than those of others. This would imply that
executives and managers should focus their philanthropic aspirations on the
social justice they can contribute to with their own pay packages rather than with
or at least in addition to corporate funds, and the deeds of loving-kindness they
can perform on their own instead of company time. Due to the often remarkable
means and capabilities of corporate managers, it is likely that their financial,
social, and cultural power implies substantial philanthropic responsibilities.
Corporate philanthropy, even when it is permissible, should thereby not be
understood as a substitute for personal philanthropy.

In conclusion, the talmudic perspective on corporate philanthropy developed
above urges a dialectical indivisibility of management, on a number of fronts.
First of all, the fundamental duties to pursue social justice and loving-kindness
urge indivisibility by connecting individuals, organizations, and society to the
needs of the poor and destitute. Yet managers may not allocate money for philan-
thropic purposes if doing so separates them from the interests of their share-
holders. Nonetheless, they are simultaneously obligated to remain connected
with the benefits that society bestows upon the corporation as well as with the
benefits that the corporation can bestow on society and to fulfill the responsi-
bilities resulting there from. Also, personal philanthropic duties are not to be
divided by possible organizational ones, as if the more a corporation engages in
philanthropy the less its managers must do so on their own account and time.
Perhaps most importantly, personal and organizational integrity call for
philanthropic goals integrated into a corporation’s core raison d’étre itself,
thereby creating an indivisible and virtuous link simultaneously benefiting
corporate stakeholders alongside society as a whole simply by doing business.
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6.1 Issues 9 and 10: Resource Efficiency and Pollution

6.1.1. The Mutual Dependency of the Corporation and the Environment

Just as a corporation is part of the economy but must also engage its surrounding
society, so too is it required to deal with ecology. This means that corporations
should not only examine the interaction with their social environment but with
their natural one as well. For all corporations depend on nature, either directly as a
factor of production (e.g., petroleum for ExxonMobil, water for Danone Group’s
Evian, leather for LVMH’s Louis Vuitton manufactories and grapes for its Moét
& Chandon wineries), or indirectly to support operations (e.g., energy for Google’s
servers, food for Nike’s cafeteria, and paper for Deutsche Bank’s customer ser-
vice). This corporate dependency on natural resources, which contributes to their
scarcity, leads to our first issue of ecological management ethics: environmental
resource efficiency. While this issue asks what and how much a corporation may
take from nature, our second issue asks how much pollution a corporation may
give to it. As Malte Faber and Thomas Petersen note, the mechanism of joint
production implies that producing intended goods can also lead to the production
of bads.* Amongst these bads are pollutants that harm air, water, or soil, there-
by threatening the natural foundation upon which life and business depend.®***
Combined, resource scarcity and pollution are the locus of the environmental

863  Faber, Malte/Petersen, Thomas, Verantwortung und das Problem der Kuppelproduktion. Refle-
xionen tiber die Grundlagen der Umweltpolitik, University of Heidelberg Department of Econ-
omics Discussion Paper Series, No. 411, Heidelberg, August 2004, p. 7, http:/www.uni-heidelberg.
de/md/awi/forschung/dp411.pdf. For further ecological economics studies relating to pollution
and resource efficiency by Malte Faber, see Umweltschutz und Technologiewandel, Heidelberg,
1986, Entropie, Umweltschutz und Rohstoffverbrauch: eine naturwissenschaftlich 6konomische
Untersuchung, Berlin, 1983/85, Umweltschutz und Input-Output-Analyse: mit zwei Fallstudien
aus der Wassergiitewirtschaft, Tiibingen, 1983. See also Faber, Malte/Manstetten, Reiner/Proops,
John, Ecological Economics: Concepts and Methods, Cheltenham, Northampton, MA, 1998.

864 For a list of the common pollutants emitted by industrial activity, see Sell, Nancy J, Industrial
Pollution Control: Issues and Techniques, New York, NY, 1992, pp. 1-25.

N. L. Kaplan, Management Ethics and Talmudic Dialectics,
DOI 10.1007/978-3-658-05255-3 6, © Springer Fachmedien Wiesbaden 2014
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discourse.®® And it is these two issues through which corporations contribute to
environmental problems such as global warming, ozone depletion, deforestation
and desertification, declining biodiversity, acid rain, and toxic wastes. %%

The above mutual dependencies and impacts of corporations on nature give rise
to the fundamental dilemma of environmental management: corporations need nature
to sustain themselves, yet this need can threaten the sustainability of nature itself.*"’

865 These two issues are reflected in all key points that emerged from the 1992 UN Conference on
Environment and Development (known informally as the Earth Summit): scrutinizing patterns of
production of toxic components, seeking alternative sources of energy to replace the use of fossil
fuels, reducing “vehicle emissions, congestion in cities, and the health problems caused by
polluted air and smog,” increasing “awareness of and concern over the growing scarcity of
water.” (http://www.un.org/geninfo/bp/enviro.html.) In corporate practice, these two issues are
reflected for instance by the concerns of the protest movement accusing Coca-Cola’s Indian
operations of ground water depletion (i.e., resource inefficiency) and pollution (see http://
environment.about.com/od/waterpollution/a/groundwater ind.htm). Coca-Cola launched an
official response countering these allegations, striving to maintain a reputation of environmental
responsibility (see http://coke.in/water management/water management approach2water.aspx).

866 To name most of the symptoms of ecological degradation which the industrial development of the past
two centuries has been linked to, as cited by Shrivastava, Paul, The Role of Corporations in Achieving
Ecological Sustainability, in: The Academy of Management Review, Vol. 20, No. 4, 1995, p. 936. For a
publication on the scientific consensus regarding climate change, see the following National Academies
Report: Understanding and Responding to Climate Change. Highlights of National Academies Reports,
2008 Edition, http://americasclimatechoices.org/climate_change 2008_final.pdf. The report (on p. 2)
finds that “[m]ost scientists agree that the warming in recent decades has been caused primarily by
human activities that have increased the amount of greenhouse gases in the atmosphere ... Greenhouse
gases, such as carbon dioxide, have increased significantly since the Industrial Revolution, mostly from
the burning of fossil fuels for energy, industrial processes, and transportation. Carbon dioxide levels
are at their highest in at least 650,000 years and continue to rise.” Environmental impact is not just an
industrial and corporate but a human issue as well. See the following terrific study for information about
the impact humans have had on the environment throughout their history: Goudie, Andrew, The Human
Impact On the Natural Environment: Past, Present, and Future, Malden, MA/Oxford, 1981/2006.

867 This interrelationship is reflected by a report for the UN which estimates that the world’s top 3,000
companies would have to pay 2.2tn USD to compensate for their use and damage of the
environment, constituting a third of their total profits (cited in Jowit, Juliette, World’s Top Firms
Cause $2.2tn of Environmental Damage, Report Estimates, February 18th, 2010, in: The Guardian,
http://www.guardian.co.uk/environment/2010/feb/18/worlds-top-firms-environmental-damage). The
interrelationship between economic and environmental sustainability is also reflected by the term
“sustainability” itself, the German equivalent of which (Nachhaltigkeir) was coined by Johann von
Carlowitz in connection with forestry, to designate a level of timber exploitation at which woods can
regenerate (Schmidt, Mario, Hannf3 Carl von Carlowitz und seine “Sylvicultura Oeconomica,” Insti-
tut fir Industrial Ecology, Pforzheim, 2007, http://umwelt.hs-pforzheim.de/sonstiges/historisches/
carlowitz-titel-inhalt/). The term sustainability rose to prominence and was widened from the ecol-
ogical and economic domain to include social considerations as well by the Brundtland Report,
which coined the term “sustainable development” to describe “development that meets the needs of
the present without compromising the ability of future generations to meet their own needs.” This
development calls for economic growth to be calibrated against social and environmental concerns.
See Our Common Future: Report of the World Commission on Environment and Development,
Chapter 2: Towards Sustainable Development, 1987, http://www.un-documents.net/ocf-02.htm#1.
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Some would argue that there is in fact no collision between corporate and en-
vironmental interests: the duty of managers is to act in the best interests of the
corporation, and they can fulfill this duty by cutting costs through improved re-
source efficiency and by generating revenues through pollution markets.**® Even
Milton Friedman, the most vocal and prominent critic of managers pursuing any
interests besides those of shareholders, acknowledges a certain legitimacy of en-
vironmental considerations when he rejects that corporate executives have a re-
sponsibility “to make expenditures on reducing pollution beyond the amount that
is in the best interests of the corporation or that is required by law in order to
contribute to the social objective of improving the environment.”® This implies
that reducing pollution and abiding by environmental regulation certainly can be
in the best interest of a corporation.®”® As a result of this possible alignment be-
tween economic and ecological interests, as well as the increasing public expec-
tation of environmentally responsible corporate conduct, a paradigm shift towards
a green(er) economy is taking place. CEOs are putting environmental issues on
their agenda,”" companies are finding ways to create value through ecological

868 This latter business benefit requires an active market for emissions trading, which enables
companies polluting below a specified level to sell emissions permits to other companies. Of
course, decreasing pollution can not just generate revenues but also cut costs when a
company’s existing pollution levels require it to purchase emission permits.

869  Friedman, Milton, The Social Responsibility of Business is to Increase its Profits, in: The New
York Times Magazine, September 13th, 1970, http://www.colorado.edu/studentgroups/
libertarians/issues/ friedman-soc-resp-business.html. Emphases in quotation added.

870 Friedman does not make explicit why pollution reduction can be in the best interest of a cor-
poration. One reason could be that environmental concerns were already becoming more pre-
valent across society, and failing to acknowledge societal expectations can become costly for a
corporation, for instance through consumer boycotts or governmental regulation. Political and
regulatory pressures on managers to take environmental interests into account increased with
the foundation of governmental agencies such as the U.S. Environmental Protection Agency
(EPA) in 1970 (the same year that Friedman published his above article), the formation of NGOs
such as the World Wildlife Fund, Greenpeace, and Friends of the Earth, the establishment of
green political parties such as Germany’s Die Griinen in 1980, the convening of transnational
initiatives such as the Brundtland Commission (which published the famous “Our Common
Future” report cited above), and the noted 1992 UN Conference on Environment and De-
velopment (the Earth Summit). Simultaneously, a growing public concern regarding en-
vironmental efficiency and pollution emerged—particularly in the wake of the 1970s oil crises,
which brought the dependency on and scarcity of natural resources to the fore, and disasters
such as the 1984 Bhopal toxic gas leak and the 1986 Chernobyl nuclear plant explosion.

871 For instance, Peter Brabeck-Letmathe, former CEO and current Chairman of Nestlé, stated in
2009: “We see our environmental performance increasingly as an important strategic element
for competitive differentiation.”  (http://www.foodengineeringmag.com/Articles/Article
Rotation/BNP_GUID_9-5-2006_A_10000000000000836015.) The previous CEO of Wal-
Mart noted in 2005 that “[b]eing a good steward of the environment and our communities, and
being an efficient and profitable business, are not mutually exclusive. In fact, they are one and
the same.” (http://www.greenerevanston.org/business_sense.php.) Norbert Reithofer, Chair-
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sustainability,®’* corporate environmental departments are reaching unprecedented
levels of organizational power,"" corporate reporting of environmental perform-
ance metrics is becoming increasingly commonplace,*”* and a wealth of publica-
tions aim to help managers increase their financial results through improved
ecological sustainability.*”” More than ever, corporate managers are witnessing a
convergence of ecology and economy.

Yet despite this increasing harmonization of economic and environmental
goals, the fundamental management challenge of determining the point at which
legitimate use of nature ends and its myopic abuse begins nonetheless remains.
For the alignment of corporate and ecological interests does not answer what

man of the BMW board, explained his company’s decision to pull out of Formula 1 racing in
2009 as follows: “Premium will increasingly be defined in terms of sustainability and
environmental ~ compatibility.”  (http://www.philharding.net/quotes-corner/quotes-corner-
3bus.htm.) And, as noted above, the former CEO of the BP Group, John Browne, prominently
rebranded BP in 2000 as a “green” company that stands for “beyond petroleum.” While such
statements and actions are frequently accused of constituting “greenwash,” they nonetheless
reflect the growing importance of corporations to at least appear environmentally responsible.

872 The McKinsey Sustainability and Resource Productivity Practice, which helps clients add

value through sustainability initiatives (and is hence itself an example of how environmental
concerns can improve the economic bottom-line), finds that value is created through
sustainability via three levers: Growth (e.g., Siemens generating billions of euros in sales with
its “Environmental Portfolio” products that contribute to decreasing customers’ ecological
footprints), Return on Capital (e.g., Wal-Mart saving billions of USD across its value chain by
reducing supplier packaging), and Risk Management (e.g., Nestlé safeguarding water quality
by making water efficiency a central focus).
Such sustainability initiatives are increasingly prevalent in corporate practice. A McKinsey
global survey of executives finds that “[m]any companies are actively integrating sustain-
ability principles into their businesses ... and they are doing so by pursuing goals that go far
beyond earlier concern for reputation management—for example, saving energy, developing
green products, and retaining and motivating employees, all of which help companies capture
value through growth and return on capital.” Bonini, Sheila/Gorner, Stephan, The Business of
Sustainability: McKinsey Global Survey Results, in: McKinsey Quarterly, Chicago, IL,
October 2011.

873 Hoffman, Andrew J., From Heresy to Dogma: An Institutional History of Corporate
Environmentalism, Stanford, CA, 2001, p. 13.

874 The development of sustainability reporting standards such as the Global Reporting Initiative
and the Dow Jones Sustainability Index are increasing the prevalence of environmental reports
alongside financial ones. For an applied example, see IBM’s 2010 environmental report:
http://www.ibm.com/ibm/environment/annual/IBMEnvReport 2010.pdf.

875 See for instance, Dunphy, Dexter, Organizational Change for Corporate Sustainability,
London, 2002; Rosen, Christine Meisner, Environmental Strategy and Competitive Advantage,
in: California Mangement Review, Vol. 43, Issue 3, 2001, pp. 8-15, Porter, Michael E./van der
Linde, Claas, Green and Competitive: Ending the Stalemate, in: Harvard Business Review,
Boston, MA, September-October 1995. See also the following Business Roundtable Institute
for Corporate Ethics publication: Freeman, R. Edward/York, Jeffrey G./Stewart, Lisa,
Environment, Ethics, and Business, Charlottesville, VA, 2008, http://www.corporate-
ethics.org/pdf/environment_ethics.pdf.
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their relative valuation should be. This leaves questions such as the following
unanswered: is the natural environment simply the handmaiden of managers to
be protected when it is profitable to do so and to be disregarded when it is not?
Or could natural conservation be an end in itself over which business interests
may not be prioritized? And if a certain instrumentalization of nature for busi-
ness purposes is legitimate, at which point does it become irresponsible? These
questions will now be studied in the Talmud.

6.1.2. Humanity as both Ruler and Guardian of Nature

Many publications have examined Jewish environmental ethics®’® and a few have
studied the implications of these ethics for business.®”” In light of this wealth of
scholarly material, which bases itself on a large number of concepts and traditions
spanning millennia, it can be hard to see the wood for the trees. Nonetheless,
there seems to be a golden thread running through nearly all these works, and un-
surprisingly it is a dialectical one that nature can and should be instrumentalized
for human purposes but only in an efficient, edifying, and sustainable manner.
To present this common theme, a framework based on the famous exposition by
R. Joseph B. Soloveitchik of the biblical accounts of humanity’s genesis lends
itself particularly well. In his hashkafic (“philosophical”) essay The Lonely Man

876 See for instance the following books: Benstein, Jeremy, The Way Into Judaism and the
Environment, Woodstock, VT, 2006; Tirosh-Samuelson, Hava, Judaism and Ecology: Created
World and Revealed World, Boston, MA, 2002; Yaffe, Martin D. (ed.), Judaism and
Envrionmental Ethics: A Reader, Lanham, MD, 2001; Waskow, Arthur (ed.), Torah of the
Earth: Exploring 4,000 Years of Ecology in Jewish Thought, Woodstock, VT, 2000; Hiitter-
man, Aloys, The Ecological Message of the Torah, Atlanta, GA, 1999. For an extensive
literature review of Jewish environmental ethics published in scholarly journals, see Vogel,
David, How Green is Judaism? Exploring Jewish Environmental Ethics, in: Business Ethics
Quarterly, Vol. 11, Issue 2, 2001, p. 349f,, fn. 4.

877 The central works of the Jewish business ethics literature relating to the environment are the
following: Friedman, Hershey H./Klein, Yehuda L., Respect for God’s World: The Biblical
and Rabbinic Foundations of Environmentalism, in: International Journal of Business and
Globalisation, Vol. 4, No. 2, 2010, pp. 192-200; Lieberman, Yehoshua, Responsibility of the
Firm to the Environment, in: Levine, Aaron/Pava, Moses (eds.), Jewish Business Ethics. The
Firm and Its Stakeholders, Northvale, NJ/Jerusalem, 1999, pp. 147-174; the chapter on
“Balancing the Environment and Profits” in: Kahaner, Larry, Values, Prosperity, and the
Talmud. Business Lessons from the Ancient Rabbis, Hoboken, NJ, 2003, pp. 123-142; and
Vogel, David, op. cit., pp. 349-363. Unfortunately, both the general and the business-specific
works on Jewish environmental ethics in the vast majority of cases lack rigorous analyses of
original source-texts and their context, thereby failing to extract the complex messages
contained within them, and in not only a few cases misrepresenting their meaning and
intertextual relationship.
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of Faith,*”® Soloveitchik finds a contradiction in the nature of human beings and
a dialectical tension in the manner in which they should relate to the natural en-
vironment based on the two biblical accounts of creation.®”” Whereas the first
account portrays Adam as a divine, communal being with a mandate to rule over
and subdue the earth, the second paints a picture of a solitary Adam emerging from
the dust of the earth with the duty to work and protect the Garden of Eden.®®
Based on this discrepancy, Soloveitchik characterizes a dichotomous quality of
human beings: “While Adam the first wants to reclaim himself from a closed-in,
non-reflective, natural existence by setting himself up as a dignified majestic being
capable of ruling his environment, Adam the second sees his separateness from
nature and his existential uniqueness not in dignity or majesty but in something
else. There is, in his opinion, another mode of existence through which man can
find his own self, namely, the redemptive ... .”®! Thereby, whereas “Adam the
first” is a master over nature and should control it, “Adam the second” is a ser-
vant who should refrain from causing error or evil within it.**? These two creation
narratives hence establish two different modes in which human beings can and
should relate to their natural environment: domination and subjugation on the
one hand, cultivation and preservation on the other. The dialectic of these two
relational poles will now be used as an interpretative framework to first examine
the talmudic perception of humanity’s standing vis-a-vis nature and then to study
the rights and duties resulting therefrom.

878 Soloveitchik, Joseph B., The Lonely Man of Faith, first published in: Tradition: A Journal of
Orthodox Thought, Vol. 7, No. 2, 1965, republished: Jerusalem, 2011.

879 The first account is found in Gen 1,26-29 and the second in Gen 2,7-17. Between these two
narratives, Soloveitchik points out four major discrepancies: 1) Adam the first is created in the
image of God ( 272§ 0%%32), while Adam the second is fashioned from the dust of the ground
(R7-1m 19Y), after which God breathes the breath of life (2 nny1) into his nostrils. 2)
Adam the first receives the mandate to have dominion over all creation ( 7i¥3) ,073 NA72 3177
PIRT-2Y nipng ,mn-9231 ,0mwn) and to “fill the earth and subdue it” (7W32) ,PIRT-NY M),
whereas Adam the second receives the duty to cultivate (772v7) and protect (Amw9) the
Garden of Eden. 3) Adam the first is created simultaneously with Eve (anX X172 ,72p1 3)),
whereas Adam the second emerges alone, with Eve created subsequently ( 2787 nig 2iv-x?
739, 19-atpe ;1739). 4) In the first account, only “Elokim™ appears as the Name of God,
whereas in the second account, “Elokim” is used in conjunction with the Tetragrammaton
(YHWH), reflecting both might and love.

880 Cf. Ps 8,6-7 and 146,3-4 for a further instance of this dialectical view on humanity.

881 Soloveitchik, op. cit., p. 18.

882  Soloveitchik does not make this explicit, but the redemptive, serving quality of Adam the
second is also reflected in the imperative “to cultivate” (772v7), which derives from the same
root as “to serve” (MayY). Also, Adam the second is embedded in the Garden of Eden
narrative, which symbolizes the human capacity to abuse nature for “evil” purposes.
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The Standing of Humanity in Nature

The dialectic between Adam the first and Adam the second is reflected in a number
of talmudic teachings regarding the standing of humanity vis-a-vis its natural
environment. A Tosefta encapsulates the position that humans can be viewed as
both the summit as well as the nadir of creation: X?w 1 *19m) N2w 27¥2 X121 278 1"N
LY YT MIN ORY IR 927 PWRIA TwWYR RIT M2 Wﬂ\?.‘ﬂ? 17 700 AW D°2IR 072700 77
A7IW0R DIDW YT NN T2T TN MINA? DIDW 73 MK 72T NOWRI IwYH3 TP WA 12 MR
PR 0107 72 AR A0 PRAM HIWN TIURD 713w o w2 Tonk wn 7.5 This
fascinating tradition springs from the question of why man was created last of all
at creation. The proceeding four answers reflect the complexity of the human con-
dition. Firstly, Adam is a part of creation and therefore not on par with its cause.
Secondly, even within creation, Adam should refrain from becoming prideful
about his position, given that the lowliest of insects preceded him. Thirdly, the
fact that Adam was created on the sixth day so that he could immediately fulfill a
divine commandment both reflects an anthropocentric and theocentric world-
view—for here all of nature revolves around humanity, while humanity revolves
around the divine. Finally, the fourth answer presents nature as a banquet, pre-
pared ahead of Adam’s creation so that it would be ready for him to feast on.**
The above four answers seem to be grouped into two perspectives, and these
in turn appear to be symmetrical. Whereas the first two answers emphasize the
humility with which Adam the second should relate to his environment, the last
two reflect the majesty of Adam the first. Within these two groupings, the re-
spective first answer (i.e., number one and three) deals with the relationship
between humanity and God, and the second answer (i.e., number two and four)
deals with the relationship between humanity and nature. Accordingly, while
Adam the second is reminded of his inferiority vis-a-vis both the divine and
natural domains through the first two answers teaching God’s supremacy and

883  tSan 8,7-9, cited in bSan 38a: The rabbis taught [in a Baraita], because of what was Adam
created on the eve of Shabbat [i.e., last, on the sixth day of Creation]? So that those attacking
the Torah cannot say, “the Holy One blessed be He had a partner in [His] act of Creation.”
Another answer [lit. thing]: So that if his [Adam’s] mind becomes prideful, one can say to him
“the gnat preceded you in the act of creation.” Another answer: So that he could enter imme-
diately into a commandment [i.e., the hallowing of the Shabbat]. Another answer: So that he
could enter immediately into the banquet. This is analogous to a king of flesh and blood who built
palaces and furnished them and prepared a banquet and subsequently brought in guests.

884 The Tosefta (ibid.) supports this reading of nature as humanity’s banquet by concluding with
Prov 9,1-3: Wisdom built her house (70°2 7032 ,nin3) ... she has prepared her meat, she has
mingled her wine, she has also set her table (F77% 727 ,A% ;A7 7297 ,AK3Y 703v). She has sent
forth her maidens, she calls, on top of the highest places of the city (,’93-7¥ --Xpn 301 777Y
R ..
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nature’s primacy, the latter two answers urge Adam the first to view himself as
the focal point around which all of creation revolves and to view nature as being
served on a silver platter for his benefit and enjoyment.

A Midrash indicates that these opposing positions follow from the duality of
humans resulting from their constitution as both spiritual and physical beings: **’
Resh Lagqish interprets the opening of Genesis, which portrays the spirit of God
as hovering over the waters while the earth was still unformed and void (,yI87
QM7 *19-5Y NOfD LDOR MM jpian ve-by L Awm ) an nn)® to mean that
when humans act meritoriously they are told that (based on their spirituality)
they “preceded all the works of creation,” whereas if they do not, they are told
that (based on their physicality) “a gnat preceded you, a snail preceded you.”*"’
The primacy of humanity’s spirituality is thus counterweighed by the fact that its
physicality came last. Humans are thereby simultaneously superior, equal, and
inferior to creation, as is also shown by a tradition teaching that God apportioned
the entire world to humanity, but always remains the Master of them both. ***

The following Mishnah features the perhaps starkest reminder of the reasons
why the relationship of humans with God and nature should imbue them with
both dignity and humility: X2 70X PR ,0°727 7w9w31 52007, 9RO 12 70apy
IR TORM AWM PT N TRV 0K 0D 21991 ,7910 ANR 1R ,NRA PORA YVI--7702Y 7
5197 ,12Wm 17 10°7 TNV ANR 2 01091 Y9I 300 23PR T ANR PURDY M0 amhn
X7 T2 WTpa 2vovnn van 1on.®® The reason given by Akavyah b. Mahalel to
meditate on the smallness of oneself in relationship to God and nature also con-
tains the essence of human greatness: the power to distinguish right from wrong,
to pursue the good and abstain from the bad.

The dialectical standing of humanity is also reflected in teachings surround-
ing the citation of the above Tosefta in the Bavli. The preceding Mishnah warns
of giving false testimony since it might lead to innocent bloodshed and then

885  This duality is also reflected in the name Adam (21¥) itself, which alludes to both earth (727X) and
similarity to God (11°7¥7 m1X), as most famously interpreted by the Shelah haKodesh. Adam’s
combined three Hebrew letters can also be understood as a fusion of the spiritual realm,
symbolized by the &, and the physical realm, symbolized by the 7 as well as by a7 (blood). For
the interpretative meaning of the Hebrew alphabet based on traditional Jewish sources, see
Munk, Michael L, The Wisdom in the Hebrew Alphabet, Brooklyn, NY, 1983/2005.

886 Gen 1,2.

887 LevR 14,1.

888 bRH3la.

889 mAv 3,1: Akavyah b. Mahalel says, “Think of three things, and you will not come into the
hands of sin—know from where you come, to where you are going, and before Whom you are
destined to be judged and to account. From where you did come, from a putrid drop. And
where you are going, to a place of dust, maggots and worms. And before whom you are
destined to be judged and to account, before the Supreme King, the Holy One blessed be He.”
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continues to explain the severity of murder: 72817 92w 772597 >7°10° DX X121 72007
7997 DRIV DR W1 2P0 931 X9 07 720K 129K 2107 1PHY 19YH DRIWO DN W3
TARD DITA RN 1PAMY QIR AR XKW NP2 DWW 01001 KON O 27 12°RI 2007 YHY
N0 Y2 DIRY a"apn SW NI AT 2AWA NYIWT 7277 DR DO 1T KW
QTR W N2 7R 92 vav 7"apn 0vo%nn %0 90 A1 AT 1MIT 1210 TOR N2 nvawns
D9WA X121 °2°WA MY 200 TR TAR 9D 199 1A 1T 3 TR PR et
Again, we find the uniqueness of human life and humanity as the purpose of cre-
ation juxtaposed to exaltations of God and warnings of haughtiness. Similar to
the dialectical stance of the Talmud regarding wealth, with accumulation encour-
aged alongside moderation, the talmudic perspective of humanity’s standing in
creation promotes an awareness of the exalted position humans enjoy within
nature while tempering the haughtiness and irresponsibility this awareness can
lead to vis-a-vis their environment as constituted by the divine, social, and
natural realms.

The teaching almost immediately following the citation of our above Tosefta
in bSan also reflects this dialectical stance, now within the narrative of Adam the
second: nWY1 MOIW 17DY 2R ANWRD AYYW Q1T N NWY SIWY 2°20W K1 O 7301 "R
nmY Xp Dww 1937 DY Y DWwoRn Wl 12 P11 D°Y°27 17X DAl WY oM
TR DIOKRD ROW ANVXI NUYOWN AYIINR 17N 2% A0n% 19V DOTw M 12 manT v
T2 92 P73 TR MKW 19 oM 701 TIWY 2w DT 9wy ANK 100 ey 1R St
Here, Adam’s rise and fall is related frame by frame: from the humbling begin-
nings as dust and a shapeless mass of mud, via the proud upright stance, the
taxonomical control over animals, human companionship, and procreation, to his
being commanded not to eat from the Tree of Knowledge, failing to comply, and
being expelled from paradise, with his immortality lost like an animal. Human

890 mSan 4,3: Because of this Adam [i.e., man] was created alone, to teach you that all who destroy a
single soul from Israel, Scripture looks upon it as if an entire world has been destroyed. And all
who sustain a single soul from Israel, Scripture looks upon it as if an entire world has been
sustained. And because of peace [amongst] creation [was Adam created alone], so that no man
should say to his fellow “my father is greater than you father.” And so that those attacking the
Torah cannot say “there are many ruling powers in the Heavens.” And to relate the greatness of
the Holy One blessed be He, for if a man shapes a number of coins from one mould, all of them
resemble each other, yet the King of the kings of kings the Holy One blessed be He shapes every
man from the mould of the first man [Adam], and not one of them resembles his fellow. Because
of this every single [person] is obligated to say, “for my sake the world was created.”

891 bSan 38b: R. Yochanan bar Chanina said, “The day had twelve hours. [In the] first hour, his
[Adam’s] dust was collected. Second, a Golem was made. Third, his limbs were extended.
Fourth, a soul was infused [lit. thrown] into him. Fifth, he stood on his feet. Sixth, he called
[i.e., gave] [the animals] names. Seventh, Eve became his mate. Eight, they went up into bed
as two and descended as four. Ninth, he was commanded not to eat from the tree. Tenth, he
sinned. Eleventh, he was judged. Twelth, he was expelled and left [Eden], as it is written [Ps
49,13]: ‘For man in honor does not rest [he is like the animals that perish].””



230 6 Ethics Taxonomy Dimension 5: Environment

beings thereby have a fluid stance within nature—they come from a lower form
than animals, rise above them, but can also fall to their level.®” This hierarchical
fluidity vis-a-vis nature is supported by the ensuing teaching of the Gemarah:
NYAM2D SWnl IMRIW A2 17 0T 12 OXR XPR DTR2 DU AV O TR N7 92 °27 R
7.5 Accordingly, only when human beings do not behave brutishly are they
superior to beasts. Otherwise, they not only forsake their majesty, but fall under
the dominion of the natural realm. The dignified standing of humanity in creation
is hence fragile and conditional.®* Rather than necessarily implying a greater
importance of humans,*” this standing translates into two relational poles

towards the natural environment: utilization and perpetuation.

Environmental Utilization and Perpetuation in the Bible

The Talmud grants humans license to utilize nature, but instructs them to do so
in an economical and edifying manner, i.e., a manner that avoids inefficient in-
strumentalization while improving humans morally, intellectually, and emotion-
ally. Furthermore, the hallowed utility offered by the natural environment is to be
perpetuated, both in the negative by refraining from harming nature’s goodness
and in the positive by contributing to a greener planet and the preservation of
natural diversity.®® These two poles are already present in many biblical com-
mandments. For instance, a mother-bird should not be taken from the nest along
with her offspring. Rather, only the eggs or young may be taken, while the mother
must be let go. Those complying with this commandment are promised that they
will be well and that they will prolong their days (22 P28 ,77 207 TwnY).%”

892 Note that the dialectical view of the Talmud regarding the stance of humanity in nature is
hence not just found between Adam the first and Adam the second but within these two
narratives as well.

893  bSan loc. cit.: Said Rami b. Chama, “An evil beast has no dominion over man unless he appears
to it as a brute [lit. animal], as it is written [Ps loc. cit.]: *... he is like the animals that perish.””

894 Cf. GenR 8,12. Interpreting the injunction in Gen 1,28 for humans to “rule over the fish of the
sea” (021 N272 377%), R. Chanina teaches that humanity will rule if it has merit, and will descend
if it does not (1777 X7 OXY 177 7137 DX).

895 GenR 13,3 teaches that three things are of equal importance: earth, humans, and rain. The Midrash
explains this with mutual dependency: “without earth, there is no rain, and without rain, the earth
cannot endure, and without either, humans cannot exist.” And as EccIR 7,13 and the story of Choni
haMe’agel in bTaan 23a teach (see below), both the earth and rain depend on humans as well.

896 Note the reflection of Adam the first in the pole of edificatory utilization (ruling over and
subduing earth in the image of God) and of Adam the second in the pole of utility perpetuation
(cultivating and protecting the earth).

897 Dtn 22,6-7. Also note the further fascinating norms regarding the interaction between humans
and nature in the remaining 22nd chapter of Dtn.



6.1 Tssues 9 and 10: Resource Efficiency and Pollution 231

Utilizing nature by taking eggs and young birds is thereby permitted to humanity
but only in a manner that does not endanger the perpetuation of bird species®®
and that has an uplifting effect on humans benefiting from them.

Perhaps the most famous biblical verses teaching the poles of utilization,
edification, and perpetuation are the following:*”

W *2--113 1Y 0737 AYY-NY NOYD-X? APoN? Y ONYmy 0371 0 YY-78 MED-2
Ji¥na Phion R3% ,07W0 vV 078 °9 (0190 X2 InR) ,9aKn

WY XTI VYI-2Y %0 07315071 ,00WD INR--XIT 2280 YY-KD-0D VIR-IWR TV P
AT TY--TRT N Y

Juxtaposed to the prohibition of destroying fruit trees is the permission to
utilize them as a food source. The rhetorical question of whether trees are like
man demands respect for them as innocent bystanders to armed human conflicts
and the command not to chop them down calls for the edifying quality of re-
straint in the most challenging of circumstances. Furthermore, the second verse
in fact permits destruction, or more precisely utilization, of non-fruit bearing trees
for military purposes, but forbids this same destruction once the state of war ends
(indicated by “until it falls”) when building bulwarks becomes useless. Similar to
how hallowing the Shabbat is the flipside of being productive during the work
week, refraining from misappropriating nature for a useless purpose is the flip-
side of utilizing it for a fitting one.’” The essential message of these teachings is
hence that utility may be derived by instrumentalizing nature but only in a re-
spectful and in an economical, i.e., efficient manner that preserves and hence
perpetuates as much of nature’s utility as possible.

898 That the obligations to preserve nature and prevent excessive harm to it are inherent in the
above Deuteronomical commandment becomes evident in the commentary of Nachmanides
(Dtn loc. cit.), who states that although the Torah permits ritual slaughtering for food, it
prohibits a destructive act which can cause the extinction of an entire species, and killing the
mother and offspring on one day is viewed as such an act.

899 Dtn 20,19-20: When you besiege a city many days, to wage war against it to capture it, you
may not destroy its trees by wielding an axe against them—for from them you may eat, but
you may not cut them down; for is the tree of the field man, that you should come and besiege it?
Only the trees of which you know that they are not trees for food—these you may destroy, and
cut down, [so] that you may build a bulwark [from them] against the city that wages war with
you—until it [the city] falls.

900 Incidentally, the thirty-nine categories of activities prohibited on the Shabbat (n1ax72 max v”?)
all relate to the instrumentalization of nature (e.g., planting, slaughtering, igniting a fire). Even
the prohibition of transferring between domains is connected to a biblical narrative of nature’s
manipulation, i.e., a man executed for gathering sticks on Shabbat (Num 15,32; see bShab
96b). Hence, the Shabbat involves a cessation of the instrumentalization of the natural
environment, while this instrumentalization is conversely encouraged during the workweek.



232 6 Ethics Taxonomy Dimension 5: Environment

This dialectic is also inherent in many further biblical teachings: neither oxen
nor sheep may be slaughtered on the same day as their offspring (supporting the
perpetuation of the species, while nevertheless allowing that the two may be
slaughtered on separate days.”' Slaughtering and eating animals is ideally only a
sacrificial act performed in holy places, but since humans desire meat and cannot
always come to a place designated by God, humans may eat (certain) animals,
albeit only after they are slaughtered ritually, promulgating an appreciation of
eating meat as a privilege bestowed by divine grace.’”> Animals must be slaugh-
tered before they are eaten, implying that they may be eaten, but only in a sanc-
tified manner, their carcasses may be sold, teaching that nature may be profited
from, but a young goat may not be cooked in its mother’s milk, perhaps urging
respect for nature and compassion with animals.’” Land may and must be culti-
vated agriculturally, but it should lie fallow in the Sabbatical Year (Shmitah).”™
After the Great Flood, God delivers all creatures of the earth, sky, and seas into
human hands ( &n7A WK 952 ;0°0W7 7iv-22 531,787 N20-23 HY 707,007 02X
uPI 02,027 °37-722 MIRT) and permits humans to eat freely from all of
creation (73-NX 037 °ANI LAY PRI APIRY T 027 LO0-NIT WK ©n-93), but
prohibits eating animals alive with their blood.”” An ox and donkey may not be
used for plowing together, urging respect for their relative strength, while im-
plying that they may be used separately.””® An ox may not be muzzled while
working in the field, indicating that it may be used in a manner that is not
cruel.”’And work animals have the equal right to enjoy the Shabbat’s rest as
humans, implying that they may be utilized for productive purposes on all other
days of the week. "

901 Lev22,28.

902 Dtn 12,20-22. These are also the biblical sources for Shechitah, “ritual slaughter,” according to
Halakhah. Besides the human desire for meat and the impracticality of only eating in holy
places, the Torah legitimizes eating animal flesh with the fact that animals naturally eat each
other as well.

903 Dtn 14,21.

904 Lev25,1-5.

905 Gen 9,2-4. Cf. Lev 19,26. The prohibition of eating flesh from a living animal is also one of
the seven Noachide laws, based on an interpretation of Gen 2,16 (the verse in the narrative of
Adam the second in which God states that humans shall surely eat from all trees of the garden,
DIKP 798 ,7130-7Y 99n) in tAZ 9,4, as cited and discussed in bSan 56a-57a.

906 Dtn 22,10.

907 Dtn 254.

908 Ex 20,10; Dtn 5,14. Cf. mAZ 1,6.
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What these biblical traditions have in common is that they permit the utili-
zation of nature but only in a sustainable and edifying manner.’” These two poles
reflect the dialectic between Adam the first and Adam the second, the majestic
ruler, and the humble guardian of creation. And these poles are in turn reflected
by numerous talmudic traditions, forming what can be termed a “utilization im-
perative” and “perpetuation responsibility”.

The Utilization Imperative

The utilization imperative demands that humans benefit from nature. It is epi-
tomized by the final teachings of yQid: 1Xw 7°¥a 7% 70K 21 oW1 3713 °21 7PN
PRY P2 N MOR AR N2 02901 MK WA Pon 112 KD PO KDY 8917 RS o2
R21I1°¥ IR 93 DY NAWM 1T 1000 QIR TRV 27 QW31 170 M PRI A0 7 DW RN T2
RNWA XTO 797 997 112 279K PO PR mREm Xnynw X700 wwn b M 5x0
Here we first find the imperatives to only live in a city that utilizes, controls, and
cultivates nature whether manifested by the practice of medicine, the use of
water in public baths, or the agricultural cultivation of vegetables. Furthermore,
the Sugya makes the remarkable postulation that there is a responsibility to eat
that which the eye beholds, thereby urging humans to benefit from the fruits of
creation.

Yet the utilization imperative is not categorical but rather granted on two
conditions. First of all, nature must be utilized economically. This implies both
achieving a given aim with the least possible resources, as well as using given

909  Of course, slaughtering an animal and its offspring on the same day or taking a mother-bird
along with her young might not endanger their respective species’ sustainability, but through
these norms the Bible institutes a sustainability mindset that urges humans to view themselves
as nature’s stewards. Also, the edifying qualities of these commandments need not be the
reason for their codification, as the protection and care of nature could be an end in itself, but
the edificatory qualities remain nonetheless.

910 yQid 4,9 66b [Venice and Krotoshin Editions]: R. Chizkiyah, R. Cohen [taught] in the name of
Rav, “It is forbidden to live in a town that neither has a doctor, nor a bath, nor a court that can
punish and imprison.” Said R. Yossi b. R. Bun, “It is also forbidden to live in a town that does
not have vegetable gardens.” R. Chizkiyah, R. Cohen [taught] in the name of Rav, “In the
future, humans will be called to account for all that their eyes beheld but of which they did not
eat.” R. Le’azar adhered to this teaching especially stringently and collected coins in order to
eat from everything once a year.

[Piotrkow Edition: yQid 4,12 66d]
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resources to achieve the highest possible utility.”"" Secondly, nature must be
utilized in a manner that contributes to the edification of humanity, particularly
through the development of character qualities such as gratefulness, appreciation,
compassion, and eagerness to learn. These conditions legitimizing the utilization
of the natural environment will now be studied in turn.

a) Economic Utilization

The obligation to instrumentalize nature economically is best expressed by the
talmudic applications of the biblical verses discussed above that regulate the use
of trees during times of war. Perhaps because the Talmud invokes these verses
with a concept it calls nnwn 92 (Bal Tashchit, “do not destroy”), the secondary
literature has largely missed the deeper meaning of this concept. For nearly all
scholars present the Bal Tashchit concept as primarily prohibiting the destruction
of natural resources,’'? whereas the essence of the concept is rather their econ-
omical utilization.”® This essence becomes evident in the multi-facetted talmudic
applications of Bal Tashchit, which extend their biblical foundation to cases
beyond trees and war. For instance, when R. Huna tears his silk garments to test
his son’s compliance with the commandment of honoring one’s parents, the ob-

911 This sense of economical rationality follows from the widely accepted definition of the science of
economics postulated by Lionel Robbins: “Economics is the science which studies human
behavior as a relationship between given ends and scarce means which have alternative uses.”
(Robbins, Lionel, An Essay on the Nature and Significance of Economic Science, London, 1932,
p. 16.) To illustrate the application of this definition to our purposes, take the example of the
biblical prohibition to destroy fruit trees in war, as presented above. For the given end of military
construction, using the fruit trees as a means would be uneconomical because their destruction
incurs the opportunity cost of their alternative use, i.e., nourishment. This cost is absent with trees
that do not bear fruit, which is why they are the preferable, i.e, more economical means for
military ends. Simultaneously, utilizing fruit trees to construct a bulwark does not extract their
maximum utility, because it instrumentalizes them only as timber while wasting their fruits.

912  See for instance Schwartz, Eilon, Bal Tashchit: A Jewish Environmental Precept, in: Environ-
mental Ethics, Issue 18, 1997, pp. 355-374; David, Nir, A Critical Examination of the Jewish
Envionmental Law of Bal Tashchit ‘Do Not Destroy’, in: Georgetown International Environ-
mental Law Review, Vol. 18, Issue 335, 2005-2006, pp. 335-354; see also the doctoral thesis
of Wolff, K.A., Bal Tashchit: the Jewish Prohibition Against Needless Destruction, Leiden
University, Faculty of Medicine, Leiden, 2009. As already becomes evident from their titles,
nearly all studies on Bal Tashchit present the concept as a prohibition of destruction, thereby
neglecting the dialectical flipside of this prohibition, i.e., the utilization imperative. Bal Tashchit
is by far the most frequently studied concept in the Jewish environmental ethics literature.

913  This becomes evident in the Deuteronomical verses as the basis of the concept. The prohibition of
destroying fruit trees for military purposes bases on the fact that they may be utilized for nourishment
instead, and that the wood of non-fruit-bearing trees lends itself to military purposes equally well.
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jection is raised: nnwn 92 own "avp &xm.”'* The Gemarah responds to this with:
1ampa 799 7av7.”"° This Kashya implies that destroying any use value can be
subsumed under the Bal Tashchit prohibition, the Terutz accordingly defends R.
Huna’s tearing as an action that did not depreciate the potential value of the gar-
ment (because it can be sowed back together again along its seams). Thereby, the
Talmud prohibits instrumentalizing items in a manner that precludes their future
utilization,916 when the aim of the instrumentalization could be achieved more
economically.”’’” This is also supported by the following application of Bal
Tashchit: PIWA 2 D1WH 72Vp RVDI 23 RAWAT K3 20T /A X7 X10w 27 .18
The covering or uncovering of these lamps causes them to burn oil at an increased
rate, a utilization of natural resources that is inefficient because consumption is
increased without adding value for the consumer.’"’

Economizing the instrumentalization of nature hence calls for both efficiency
and effectiveness. This is reflected by a further talmudic appearance of the Bal
Tashchit concept: N2vp "> T 2IR1 MWWT XA 2217 17 TWORT IR KT RTOM 27 K
92 DWn T2W XINAA DY RIDW NWONY WOKRT TR ORT RDD 27 N1 Nwn 92 own
TV ROWT NOMWN 92 XA XM W monwn.?” Whereas the minority opinions hold

914  bQid 32a: But he transgressed Bal Tashchit!

Cf. bBer 62b, where R. Yossi b. R. Chanina teaches that whoever treats garments
contemptuously will ultimately not derive any benefit from them.

915 Ibid.: He tore it [the silk garment] along the seams.

916 This is supported by a teaching in bBQ 91b which states that destroying garments transgresses
the prohibition of Bal Tashchit because an irretrievable loss is caused, whereas injuring
oneself might perhaps not transgress the prohibition because nature can heal bodily wounds.

917 In this case, R. Huna could likely have fulfilled the aim of testing his son without using the
destruction of his clothing as a means. Yet this is not a case of needless destruction, which as
noted Bal Tashchit in the secondary literature is often portrayed as regulating. For R. Huna had
the need of testing his son’s piousness. It is however a case of uneconomical utilization. That the
Talmud frowns upon such utilization is also supported by bTam 29a-29b, ruling that wood from
grape vines and olive trees may not be used as pilings for the Temple altar, and by Yo 43b/44b,
teaching that the Torah’s concern for Israel’s resources is the reason why gold pans are not used
for daily sacrifices. Two explicit condemnations of waste are also found in Tractate Chullin: in
bChul 91a, Jacob is lauded for returning to retrieve earthenware jugs that he had forgotten, and
bChul 105b teaches that those who step on bread crumbs will fall into poverty.

918 bShab 67b: R. Zutra said, “He who covers an oil lamp or uncovers a Naphta [lamp]
transgresses because of Bal Tashchit.”

919 According to a minority opinion codified in mShab 2,6, efficiency considerations even
override the prohibition against extinguishing lights on Shabbat, with R. Yossi permitting
doing so in order to spare a lamp, oil, or wick. For the majority opinion, however, the edifying
quality of Shabbat observance outweighs the importance of resource efficiency.

920 bShab 140b: And R. Chisda said, “Whoever can eat barley but eats wheat transgresses the
prohibition of Bal Tashchit” R. Papa said, “Whoever can drink beer but drinks wine
transgresses the prohibition of Bal Tashchit.” But this is not true, for Bal Tashchit applied to
[one’s own] body, stands higher.



236

6 Ethics Taxonomy Dimension 5: Environment

that Bal Tashchit implies an obligation to maintain a frugal diet, the Talmud
rejects this view and on the contrary holds that denying oneself nutritional pleas-
ures constitutes a violation of Bal Tashchit, perhaps because the experience of a
greater pleasure was destroyed. Thereby, an economic utilization of nature does
not just imply minimizing costs to pursue a given end but maximizing the benefit
derived from natural resources as well.

This utility-maximization logic is also found in a passage that presents per-
haps the most explicit legitimatization of nature’s instrumentalization for busi-
ness purposes. Commenting on the Seifa (conclusion) of the Mishnah teaching
that injuring oneself and cutting down one’s own plants is forbidden,”*' the

Gemarah presents the following Sugya:

.922

A |Rav said, “A palm tree bearing [at least] one JI0R R2P WOT X927 27 NN
Kav [a dry measure] of fruit is forbidden to be RYPNY
cut down.”

B | An objection was raised [from the following 1XXP* K91 NPT RT3 020NN
Mishnah, mShevi 9,10]: How many [olives] yan
should there be on an olive tree that it may not
be cut down? A quarter [of a Kav].

C | Olive trees are different because they are more "WNT QN IRY
important [and hence already a quarter of the
measure for palm trees prevents them from
being cut down].

D |R. Chanina said, “Shibchat my son did not pass | *72 nn2°w 270w X5 X117 "X
away except for having cut down a fig tree 73AT X922 RNIRD PRT ROR
before its time.”

E |Ravina said, “But if it were more valuable [for 72197 777 ORY K12 MR
another purpose than its fruit, cutting it down M onT2
would be] permitted.”

F | It was similarly taught, “Only the trees of ¥IN WK VY 27 707 M1 RN
which you know,” [Dtn 20,20] implies [that] DORN YV R? 22 DIRN 1R 1T
fruit-bearing trees [may be felled]. ... that they aMRN 21 P00 1R T R

921 mBQ 84.

922 bBQ 91b-92a.
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are not trees for food,” [ibid.] implies [that] a
wild tree [may be felled]. But since ultimately
every type [of tree] is included [may be felled
when at war], why is it [apparently superfluous-
ly] taught “... that they are not trees for food?”
To give precedence to [the felling of] a wild
tree over a fruit-bearing tree.

Since [one might assume that] even [when] the
value [for another purpose] exceeds [that of
fruits], it is taught “only.”

5"n 927 5 M2k ww
P70 DTP7 DIRD PV XY D
it tal)

5"n @72 YR 1ER N
”

[A field laborer of] Shmuel brought him dates.
He [ate them] and tasted the flavor of wine. He
said to him, “What is this?” He [the laborer]
responded, “Between the grape vines stand [the
date trees].” [Shmuel] said, “Since they are
weakening the wine, bring me all of the roots
[of the date trees] tomorrow.”

R. Chisda saw palms amongst his vines, [and]
said [to his workers], “Remove them with their

AN TP0OIR Y ONMR PRI
RIAMT RAYY 172 DOV0 270K
51993 91°2 9"R OR77 ORM 9K
913 RN PWNoN IR NP
TTNPA 9 NP MR R
1D 2 YIRN I X707 27
PY PORY Y MR

S1p RY HPT HPT 21p 2191
°1903

roots. Vines can acquire palms, but palms
cannot acquire vines.”

This fascinating Sugya shows that while the wasteful destruction of natural
resources is condemned by the Talmud, a purposeful destruction is permitted
because it adds value. While sections A to D emphasize the importance of pre-
serving the utility of nature’s fruits, sections E to G introduce utilitarian con-
siderations that qualify this preservation. Sections A and B at first glance
demand protection of fruit-bearing trees, but conversely permit cutting them
down below a certain measure of fruitfulness. Simultaneously, the fact that the
threshold at which a fruit-bearing tree may no longer be cut down is lower for
olives, because “they are more important,” postulates the economizing per-
spective that it is the value of a tree’s utilization that should be taken into
account. The radical view postulated in section D that destroying a fruit tree can
cost a human life seems to emphasize the preservationist stance, yet the “before
its time” indicates that there are legitimate occasions to cut down fruit trees.
Ravina’s logic in section E argues that one such instance is when they can be
utilized for a purpose that is financially more valuable than their fruit. Section F
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attempts to support this reasoning from the biblical source of Bal Tashchit and
the two concluding sections present utilitarian reasoning: one of nature’s gifts
may be destroyed if doing so increases the value of another (wine is improved by
removing date trees because the more valuable vines are strengthened through
the removal of the less valuable palms). An increase in the value of agricultural
cultivation thus legitimizes natural destruction that is otherwise condemned. The
procession of this Sugya hence both warns of destroying natural goods and
condones doing so to add value. Economic utilization of the natural environment
by maximizing benefit and minimizing waste is thereby encouraged and demanded
by the Talmud.

b) Edificatory Utilization

The second condition qualifying the talmudic utilization imperative is that the
instrumentalization of nature ought to have an edifying effect on humans. Ac-
cording to the Talmud, a boor is not permitted to eat meat.””® This edificatory
demand is also reflected particularly well by the commandment to say blessings
before eating or when viewing nature’s goods. Commenting on a Mishnah teaching
what blessings are to be said before eating fruit, vegetables and bread,”* the
Gemarah teaches: 73"2pm% 2113 19°R2 71972 X922 "MW 12 73737 92 K99 72 XPIT "R
S8 noi.”” Accordingly, there is a Berakhah (“blessing”) for nearly every
enjoyment of nature, even for the occasion of seeing seas, rivers, deserts,926 ora
fruit tree in bloom.””” Water is used for ritual washing and cleansing,”*® and as
noted above the Talmud encourages saying at least one hundred blessings per
day.”” A touching passage features a parable which R. Yitzchak tells R. Nachman
when the latter asks to be blessed by the former: after eating the sweet fruits of a
tree, drinking the cool water of the stream flowing beneath it, and resting in its
shade, a man is at a loss of words on how to bless the tree, because it already

923 bPes 49b.

924 mBer6,1.

925 bBer 35b: Said R. Chanina b. Papa, “Enjoying this world without [first saying] a blessing is
like robbing the Holy One blessed be He, and the community [lit. assembly] of Israel.”
Cf. Ibid. 35a, which teaches that it is forbidden to enjoy anything in the world without first
saying a blessing and failing to do so constitutes sacrilege.

926 Ibid. 54a.

927 Ibid. 43b.

928 Regarding the ritual washing of the hands before meals, see: Ibid. 53b; bShab 62b. For the use
of water in the Mikveh, see for instance bSot 4b; bNid 2b/3b; bPes 16a.

929 bMen 43b.



6.1 Tssues 9 and 10: Resource Efficiency and Pollution 239

provides everything he could wish for. Therefore, the man recites the blessing to
the tree that all the shoots planted from it “should be like you.”"*"

The concept of reciting blessings upon nature’s goods can have an edifying
effect on people by imbuing them with gratitude for God’s graciousness with an
appreciation for nature’s goods and with an awareness of the connection between
the self and the divine, natural and social realms.”! Simultaneously, the encour-
agement of reciting blessings implicitly encourages the utilization of nature.’*
The beauty of nature and the importance of its utilization and appreciation is also
dialectically propounded by the following Mishnah: 7772 92777 ,9% 21py° °20
21NN RIT IR PO ]"73773--.'!'( 71 ANl A ,ar '[5’& ORI 77 IR NIWD 2°00m1 LA
wo12.”** The warning of admiring nature and its agricultural utilization while
learning Torah implicitly encourages this admiration on other occasions.

Another way in which nature can be utilized for edification is by observing
and studying it. The sages teach that even the minutest parts of creation have a
purpose.”** Consequently, one can and should learn from the natural realm, for
instance by observing animals, which is strikingly taught by the following passage:
IR DAY LRI 2R, 2INMNR NINIR PTONT 1I%0 370 7100 RY ROAR A 027 nR
52 D MR 079w - Ynn vk 1177 The interaction with fauna thereby
provides an opportunity to imbue humans with virtuous character traits. This is
also touchingly demonstrated by a Midrash which teaches that the reason why
Moses and David were chosen to become leaders was because they showed ex-
emplary compassion and consideration towards the animals they were herding.**

930 bTaan 5b-6a. Accordingly, the blessing of R. Yitzchak for R. Nachman is that his offspring
may be like him.

931 This edificatory appreciation and awareness of nature is also fostered by biblical traditions
such as Ps 104; Isa 40,26; Amos 5,8; Job 38-41.

932  This is reflected particularly well by the holiday of Sukkot, the observance of which (based on
Lev 23,40) involves the taking and blessing of four natural species (2°1»77 n¥2X) to celebrate
the harvest. In fact, Sukkot is also referred to as 7°0i7 a7, i.e., the holiday of ingathering,
further reflecting the imperative to cultivate and utilize nature and the connection of this
imperative to edificatory practices.

933 mAv 3,9: R. Ya’akov says, “He who walks on the road while learning [Torah], and interrupts
his learning and says, ‘How pleasant is that tree, how pleasant is that ploughed field’—
Scripture considers him as if he is liable for his soul.”

934 bShab 77b, GenR 10,7.

935 bEr 100b: R. Yochanan said, “If the Torah had not been given, we could have learned modesty
from the cat, [the prohibition of] robbery from the ant [i.e., being industrious and self-
sufficient rather than robbing others of the fruits of their labor], the [prohibition of] sexual
immorality from the dove, good manners from the rooster, who first coaxes and then mates.”
Cf. Prov 6,6 and The Song of Creation (77°w 12) for further instances in which the Jewish
tradition urges emulating natural virtues, integrating them into the human character.

936 ExR 2,2. Cf. bNed 50a, where R. Akiva is praised for his treatment of animals as a shepherd.
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This tradition epitomizes the view that nature can and should be utilized (just as
a shepherd instrumentalizes his herd) but only in an edificatory manner (in this
case by imbuing oneself with leadership traits through a humane treatment of
animals).”” Such a view is also implied in the Mishnah teaching that, although
absolving her of liability, R. Akiva finds that a woman who uncovers her hair in
public in order to anoint herself with oil (i.e., a gift of nature) that had spilled
onto the ground from someone else’s pitcher injures herself. The value of edi-
fication can hence outweigh the importance of utilization.”*®

This possible tension between utilization and edification is reflected in two
striking narratives featuring Yehudah haNasi. In the first, he is punished for
having failed to show compassion for an animal that was taken in to slaughter,
and is later rewarded for learning from this mistake: X777 X7 *Xn X2 AwWyn "y
999 21 % MR 222 XPY 9277 D102 W XOYN IR Awnwh 0 Wwnn Xp 107 R
RWID RP 717 T0 XA 1097 awyn 2"V PO 0V 00 anan Xp RDY PRI MR DX
52 5y A 2003 nPPIW 77 TR 17 KXW X271 RNW1272 °12 R°TW M7 RND°2 277 7°N0R
Oy anI o 2R mR wn.” Thereby, even though benefiting from animals
is permitted and encouraged (as symbolized by ritual slaughter), one may only
do so in a humane and hence edifying manner.

A further narrative featuring Yehudah haNasi shows a dilemma resulting from
the utilization imperative’s condition of edification. After R. Pinchas b. Yair chides
him for owning white mules, because they can inflict irreversible damage and in-
jury, the Gemarah reports: X11p971 21Wan 1NN K2 MW 1971 7397 1R 17772 K1°1217 770 0K
PPIWwN 92 XK Y RIPVR D0 *HYA WX KR 172 RIWY Xpra nwon 12,2 Yehudah

937 This view is also reflected in biblical traditions, such as Jacob building huts for his animals to
care for them like children (Gen 33,13/17); Abraham using animals and a tamarisk tree to seal
a covenant and thereby building interpersonal trust (Gen 21,27/33); animals are prohibited to
work on Shabbat (Ex 20,10, cf. bShab 128b); and one is prohibited to eat before one’s animals
have (bBer 40b, based on Dtn 11,5).

938 mBQ 84.

939 bBM 85a: “They [sufferings] came to him [R. Yehudah haNasi] through a certain incident.” What
[was this incident]? A calf was being taken in for slaughter, when it fled and hid its head under
Rabbi’s skirt, and cried out [in terror]. [Yehuda haNasi] said to him, “Go, for this you were created.”
They said [in the Heavens], “Since he has no pity, let us bring suffering upon him.” “And [the
sufferings departed through an incident]” —one day, Rabbi’s maidservant was sweeping the house,
[and] seeing some young weasels lying there, she intended to sweep them away. “Let them be,” he
said to her, “it is written [Ps 145,9], ‘the Lord is good to all, and His tender mercies are over all His
works.”” Said they [in the Heavens], “Since he is compassionate, let us be compassionate to him.”

940 bChul 7b: [R. Yehudah haNasi] said to [R. Pinchas b. Yair], “I will sell them [the mules].” [R.
Pinhas b. Yair] replied, “Before a blind person you shall not place a stumbling block” [Lev
19,14]. “I will abandon them.” “You will [thereby] increase the harm they cause.” “I will cut
their hooves.” “This would constitute suffering of living creatures.” “I will kill them.” “There
is the prohibition of Bal Tashchit.”
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haNasi’s ownership of mules indicates that he is instrumentalizing nature, but the
requirement to do so in an edifying manner precludes causing harm to others and
the animals through this utilization. Furthermore, the condition that nature be used
economically prevents killing the mules, both because their life would go to waste
and because the aim of R. Yehudah haNasi, i.e., for R. Pinhas b. Yair to dine with
him, might be achieved with a less bloody and costly means. The fact that eating
the (unkosher) mules is not an option also reflects the edification condition of the
utilization imperative, because the dietary laws of Kashrut demand restraint re-
garding the instrumentalization of animals for nourishment. The simultaneous
values of edification through and utilization of nature are also reflected by an
aggadic Midrash which on the one hand seems to urge empathy with nature by
teaching that when a fruit-bearing tree is cut down ( R¥TW 72°R7 P¥ DX 1"n7DW 7vwa
"9 W) a voice travels from one end of the earth to the other without being
heard (vynw1 2317 1K1 1910 T 02w 7100 R¥P 7P), but on the other hand it appears
to postulate that the destruction of nature is also a natural occurrence by com-
paring the felled fruit-tree with a snake shedding its skin, a woman losing her
virginity, an infant leaving its mother’s womb, and the soul leaving the body.”*'
A striking narrative makes the point that what might seem to be a waste of
nature’s goods can in fact still fulfill the utilization imperative by achieving edi-
fication. The Gemarah relates as one of R. Huna’s good deeds ( M7 8n»oun >2on
7°2y) his practice of sending agents to the market on the eve of Shabbat to pur-
chase all remaining perishable vegetables and to throw them into the river ( 92
RITI2 9 T Y Par KPR wrs mat xp).”*? Unsurprisingly, the Gemarah
questions this seeming waste of natural goods, asking why R. Huna did not dis-
tribute the food to the poor, to which the response is offered that the poor would
then begin to rely on this free distribution and would consequently no longer
purchase in the market (12117 WX 821 %7°°ny7 X3107). Asking why R. Huna did not
feed the vegetables to animals, the Gemarah suggests that he holds it to be in-
appropriate to give “human food” to animals (7727 12287 1R 07X 928n). Finally,
the Gemarah asks if perhaps R. Huna should have simply abstained from
purchasing vegetables. To this, the response is offered that then the gardeners
would cultivate less produce in the future (%27 7°ny% 12°won nR¥n1). This narrative
opens with a striking praise of R. Huna for an action that seems to directly
violate the imperatives derived from the principle of Bal Tashchit: to utilize
nature and to avoid destroying it. Questions asking why the food was not given
to the poor or to animals imply that something useful could have been done with

941 PirRE 34 (7 nww). The felling of a fruit tree is also compared to the divorce of a husband and wife.
942  bTaan 20b.
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the vegetables, instead of destroying their use value by throwing them into the
river. The final question implies that if nothing useful can be done with the
produce, then perhaps R. Huna should not have purchased it.

The praise of R. Huna’s practice reflects the edifying condition by urging
natural produce to be used for good deeds even if that paradoxically means
discarding them. The first response offered implies that nature’s goods may be
destroyed, at least when these goods would perish and go to waste anyway, to
ensure that the poor do not rely on free handouts and thereby might lack food on
a Shabbat before which there is no excess supply of vegetables available.””® This
can hence be viewed as an answer showing that the utilization of nature need not
be straightforward: as with date trees that may be destroyed to improve wine,
vegetables may be discarded to improve the predicament of the poor (albeit in a
quite mediated manner). The second answer implies a hierarchy within creation
between the human and the animal domains. Perhaps this is a reflection of an
edifying perspective that urges humans to appreciate their majestic position in
creation, and which views it as a denigration for food fit for human consumption
to be fed to animals. Prohibiting animals to eat like humans urges humans not to
eat like animals. The third answer suggests that R. Huna did a good deed, i.e., an
edifying deed by proactively destroying nature’s goods rather than letting them
perish, because thereby he increases demand of current and promotes the
preservation of future agricultural output or at least the willingness of growers to
abundantly supply the market.”** This is also a clear encouragement of agricul-
tural cultivation and commercialization, and thereby of nature’s utilization. The
narrative reflects the economizing conditions of the utilization imperative as
well, asserting that the triple benefits of throwing vegetables into the water are of
greater use than letting the produce perish in the market and more important than
a fundamentalist, categorical prohibition of destroying nature’s goods.

Reconnecting the two conditions of the utilization imperative to R.
Soloveitchik’s exposition, Adam the first economizes by extracting benefits from
his natural environment efficiently, while Adam the second edifies by ensuring
this extraction remains humane.

943 As Rashi (bTaan loc. cit., s.v. ¥ ny7 Xon07) explains: what at first might appear to be a callous
measure to increase the poor’s incentive to earn a living instead of relying on social welfare,
according to this interpretation, is done to protect them from future scarcity.

944 Rashi (Ibid., s.v. inna% 12°08n 1°X) makes the point that R. Huna’s practice did in fact not cause
any destruction of nature’s utility, because throwing food into a river enables people living
downstream to gather and consume it, which is preferred to its consumption by animals. These
people downstream will not, however, come to rely on R. Huna’s gifts, because the location to
which the river current leads the vegetables cannot be predicted.
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The Perpetuation Responsibility

Whereas the utilization imperative urges that which and how humans should take
from their natural environment, the perpetuation responsibility demands that and
regulates what humans give back to it. The Bible views God as the landlord of all
creation®® and everything within creation as very good.’*® Consequently, human
beings are responsible for stewardship of the Earth that perpetuates this good-
ness. This is reflected touchingly in the following Midrash: nX 7"2pn X12w nywa
7 991 37 PR2WAY DORI 718D MW IR 12 AR 1TV 1 019K DI 9 111 1903 WRIT 0T
PR 7 PR NPPYR ORW MW DR 2070 HPYpn XPW NI 1N SN2 T2°awa SnRNaw
7 mx.**" Both poles of Adam, Adam the first and second, become apparent in
this teaching. The world was created for humanity (Adam as majestic ruler), and
humanity is responsible to perpetuate the “pleasure and glory” of creation by
taking care of it (Adam as humble guardian).

Of course, the perpetuation responsibility and the utilization imperative are
not entirely mutually exclusive, because the latter includes the obligation to per-
petuate utility by refraining from the destruction of use value. But the perpetua-
tion responsibility goes beyond this negative injunction by demanding that
humans actively contribute to the goodness of the natural environment. This is
best reflected in a beautiful talmudic narrative featuring Choni haMe’agel, who
at first epitomizes the mastery of Adam the first over nature. Having been asked
to pray for rainfall, Choni’s prayers are at first unsuccessful. He then calls out to
God that he will not move from the circle which he has drawn around himself
until God has mercy on His children, whereupon the rain begins to drop down
gently. Choni objects that it was not this type of rainfall which he had requested
but rather rain that could fill wells, cisterns, and caves. Thereupon, the rain comes
down in torrents, evoking fear in the people that the world will be destroyed.
Choni then calls out that it was also not this type of rain which he had requested
but rather rains of goodwill, blessing, and pleasantness ( ¥ W3 XoR NORW 72 X2
7271 71972).°*® Because the people still have to seek refuge from the rainfall, they
ask Choni to request its cessation, which he does. The Talmud then reports:

945  See for instance Lev 25,23 and Ps 24,1.

946 Gen 1,31.

947 EcclR 7,13: In the hour when the Holy One blessed be He created the first man [Adam], He
took him and led him to all the trees [in the] Garden of Eden. And He said to him, “See My
creations, how pleasant and glorious they are. And all that I have created, for you I have
created [it]. Be mindful that you do not spoil and destroy My world, for if you spoil it, there is
no one to clean [lit. fix it] up after you.”

948 bTaan 23a.



244 6 Ethics Taxonomy Dimension 5: Environment

NPAwsI PAnd 072 XM TTWO QY INRYN TN 37N 2°2vT 119NN MINT "awl 7’?3.949
The story up to this point epitomizes human dominion over nature, from Choni’s
mastery of the weather to the people’s utilization of fungi.”*® Note also how this
human mastery, because it is mediated through God, precludes an idolization of
nature itself as divinity. Yet the continuation of the narrative makes it clear that
the Talmud demands a responsible handling of this dominion.

First, Shimon b. Shetach sends word that he would curse Choni for his
actions, because they could cause a desecration of the “name of the Heavens”
(P%nnn onw ow X¥nl). Yet Shimon b. Shetach spares Choni because he realizes
that he has a special relationship to God, comparing him to a petulant child who
makes excessive demands of his father yet is nonetheless indulged: °15°717 Xax
™ N DM DPOIBR TPW DT 9 1N XA 0w 1Poma k. ! The Talmud
then continues with a remarkable narrative teaching that the stance of Adam the
first viewing himself as the guest of honor at the banquet of creation served by
God personally must be balanced with the stance of Adam the second who
humbly protects nature and works to perpetuate its goodness: 71X M 77 RAY
yaw v i Aatah PPY0 I 720 7Y R 779 MR K21 YOI MIAT R RITTD 300 KAIRA
52°77 °2 PNNOWR R RDOY RI23ORT 2 MK 1Iw PYaw nnT '|5 ROWD 779 MR v
RDODWA Y RITIR 221 RAPW 7°9 ROK XND°I P70 R 2°0° *R122 9117900 *NAaR 9 HonwT
X177 DR 9 MR NN UP'WD X 707 X722 X1 om QP 2 11V PPYaw 0°11 KR1°Vn 02K
9 RTOPORT 752002 RIT IV 7YY 0217 720 VAW 7% INR RIX 7112 02 9R nhnwT
17 *317.%*? The narrative concludes with Choni becoming distressed that no one
in his home or in the house of study recognizes him and that they do not believe
him to be Choni, and he therefore prays for divine mercy that he may die,
whereupon he passes away.

949 Ibid.: Immediately the wind came up and dispersed the clouds, and the sun [began to] shine,
and the people went out into the field and brought back truffles and mushrooms.

950  This human dominion is of course put into perspective by the dependency of people on natural
weather conditions.

951 Ibid.: “Father, bathe me in hot water, float me in cool water, give me nuts, almonds, apricots
and pomegranates,” and it is given to him.

952 Ibid.: One day, he [Choni] was travelling down the road and saw a man planting a carob tree. He
said to him, “How much time until [this tree] bears fruit?”” [The man] said to him, “Up to seventy
years.” He [Choni] said to him, “Is it clear to you that you will live [another] seventy years?” He
responded to him [Choni], “This man found a world containing [grown] carob trees. Just as my
forefathers planted [them] for me, so too, I plant [them] for my children.” [Choni] sat down to
consume bread, and tiredness overcame him, [and] he fell asleep. A bay of rocks formed around
him, [and] he became hidden from sight, and he slept for seventy years. When he arose, he saw
that same man picking [fruit] from [the carob tree he had planted]. He [Choni] said to him, “Are
you the man who planted [this tree]?”” He responded to him [Choni], “I am the son of his son [his
grandson].” He [Choni] said to him, “From this I learn that I have slept for seventy years.” He
saw that his mare [i.e., female donkey] had given birth to generations of offspring.
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This remarkable narrative portraying Choni’s epiphany of sustainability can
be likened to a brief Bildungsroman, in which Adam the first learns to
complement his worldview with that of Adam the second. Humanity is on the
one hand portrayed as controlling its natural environment, being able to bring
about rain and death. Yet the Talmud simultaneously emphasizes that this control
is mediated through God, nature’s ultimate Master. The majesty of humanity’s
dominion over creation is thereby counterbalanced by its dependency on the
Creator. Furthermore, the subjugation of the natural environment must be
complemented with its protection and cultivation. In a striking parallel to the
wording of the Brundlandt Report, the Sugya urges humans of one generation to
care for the needs of the next by contributing to the sustainability and hence
perpetuation of nature’s fullness. This stance is also reflected by a striking
Midrash in which R. Yochanan b. Zakkai teaches that “if you have a sapling in
your hand, and someone announces to you that the Messiah has come, stay and
complete the planting, and then go out to greet the Messiah.”**

The logical flipside of being responsible for perpetuating and contributing to
the fullness of the natural environment is the prohibition of polluting it. This is
already indicated by biblical traditions, such as the following prophetic verse:
NR--IAYR DM-YRYRY 50972373 0mIA 0¥ TN LWAR il nyRn 0 uvnd
PDIA 09312 ,0n13.7%* This verse clearly permits the utilization of nature, but
criticizes a lacking appreciation of this utilization, as well as of the pollution
following (from) it. Also, Deuteronomy requires soldiers to carry a spade along
with their weapons to cover up their urine and excrement.’”® Tractate Bava
Qamma continues this concern for causing harm through waste products. For
instance, two Mishnayot clearly indicate that people are responsible for damage
caused by their waste disposal: NR ¥°1¥17 1112 270 AR 172 P 1"'002 2 (oW
P11 270 DMK 172 PN "R YW 9T 0¥ 1T AR AN AT Ay ppn.
The following Mishnah teaches: 2% 21X 172 P1m 222212 2772 WY 1120 DX XX
772 2TPA 91 2YWH PRI T 202 PYRYRR 90 MR A"awA 397 372 aTp 91 1P

953 AVRN A 31b.

954 Ez 34,18: Is it not enough for you to feed from the good pasture, must you also trample with
your feet what is left from your grazing? And [is it not enough for you] to drink from the clear
waters, must you also foul what is left with your feet?

955 Dtn 23,14-15.

956 mBQ 3,3: He who pours water into the public domain and causes damage with it is liable for
his damage. If he hides thorns or broken glass, or makes a fence of thorns, or, if a fence falls
onto the public domain, and damage results therefrom to another [person], he is liable for the
damage.
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P11 270 AR 372 PO 1" Y9 nx o3 o1, These halakhic norms institute
a responsibility not to dispose of waste products in a manner that preclude the
perpetuation of a safe public space. These injunctions are also reflected by the
following narrative already presented in this book’s section on societal
expectations: 7"77% MW Yo AW TR TR AWYH 7"777 MWD 0TR KoY k7 1'N
POV AP37 TOW MWL OV APRW MWIN DP0R ANR 772 2197 R 19 MR IR 70T IR
MK D MR DY MR DI MR HWIN 7" NN Tonn M T ML TN o
Tow Mwab Tow APKY MW Spon anx an con 7on.”® This narrative not just
demands taking responsibility for the disposal of refuse, but urges a paradigm
shift in the perception of private and public space. That implies treating the public
domain in a manner that does not harm the utility that can be derived there from.
Such a view is also expressed in a popular saying cited by Rava: “Into the well
from which you have once drunk water, do not throw stones.””’ And a Tosefta
teaches that someone who steals from the public is liable to provide restitution,
warning that theft from the public is more severe than from an individual, because
unlike the latter, not everyone in the public can be appeased and restituted.’®
Given that nature can be viewed as a public good, diminishing its utility may be
considered a most serious form of theft. All of these traditions propound a perpe-
tuation responsibility, asking of humans to fulfill the utilization imperative in a
manner that preserves, protects, and perpetuates the goodness of their natural
environment.

957 1Ibid. 3,4: He who removes his straw and stubble onto the public domain to be formed into
manure, and damage results to another [person], there is liability for the damage and whoever
seizes them first acquires them. R. Shimon b. Gamliel said, “All who create a nuisance [lit.
spoil, note the parallel wording to EccIR 7,13] in the public domain and cause damage are
liable to pay and all who seize them first acquire them.” And one who turns up manure that
had been lying in the public domain and damage results therefrom to another [person], he is
liable for the damage.

958 tBQ 11,10; bBQ 50b: Our rabbis taught, A person should not remove stones from his domain
onto the public domain. A story of a certain man who removed stones from his grounds onto
the public grounds when a pious man found him [doing so] and said to him, “Fool, why do you
remove stones from the domain which is not yours onto the domain which is yours?” The man
laughed at him. Some days later he had to sell his field and he was walking on that public
domain when he stumbled over those stones. [He] said, “Beautifully did that pious man say to
me, ‘why do you remove stones from the domain which is not yours onto the domain which is
yours?””

Cf. tBQ 2,13.

959  bBQ 92b.

960 tBQ 10,14.
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6.1.3. Implications for Environmental Management

Whereas the talmudic perspective on the management ethics of indivisibility de-
veloped in this thesis is generally more normative than descriptive,”" ecological
indivisibility is an inevitability; for managers depend on natural resources, and
the natural environment depends on managers.

Nature provides the substances necessary for the endurance, growth, and
health of corporations, which in turn have a significant impact on environmental
sustainability. This indivisibility between economy and ecology already becomes
evident through the etymology of the two terms which both contain the prefix
derived from oikos, the ancient Greek word for “household.” Malte Faber and
Reiner Manstetten explain this common root as follows: “On the one hand the
Earth is the oikos of ecology, the total of all natural communities with all their
structural relationships, but on the other hand it is also the oikos of the economy,
the total of all that humans produce and distribute according to their wishes,
needs and interests.””® Yet the continuation of Faber’s and Manstetten’s ex-
position also points to the fact that while civilization and nature are indivisible,
humanity has a separate standing within the world: “Only humans have the
power to lay claim to the Earth in the unique manner that we observe in tech-
nology and economics today.”’*

The special human capability to rule over the natural environment through
reason was and remains a central enabler of the unprecedented levels of pros-
perity, longevity, and innovation enjoyed by an ever larger share of humanity.
Yet this capability’s force must be tempered by the responsibilities resulting
from the fact that humans share an indivisible household with nature. Otherwise,
progress can become destructive, not just in the environmental realm but in the
social one as well. Adorno and Horkheimer dialectically observe that the forces
of nature can only be mastered without breaking them: “Jeder Versuch, den
Naturzwang zu brechen, indem Natur gebrochen wird, gerdt nur um so tiefer in

961 For instance, indivisibility from civil societal concerns, or the salaries of average workers, or
the predicament of those suffering from corporate misconduct are talmudic aspirational ideals
that can nonetheless be disregarded by managers.

962  Faber, Malte/Manstetten, Reiner, Philosophical Basics of Ecology and Economy, London/New
York, NY, 2010, p. 20f. Faber and Manstetten explain that consequently the ancient Greek
term oikonomia (“economy”) is the nomos (“law”) of the oikos as an economic structure,
whereas the etymological meaning of the nineteenth century term ecology is the logos
(“relations,” “order”) of the oikos as a natural structure.

963  Op. cit., p. 21.
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den Naturzwang hinein.”*** The resulting challenge is to achieve emancipation
from being at nature’s mercy, while having mercy on nature.

The Talmud shares this dual view of the indivisibility between the human and
natural realms. It perceives humanity as having emerged from earth and dust,
both one with and preceded by all of creation. Yet it simultaneously portrays
human beings as having the power and license to rule over and subdue the Earth
and all that it contains through their unique connection to and resemblance of
God. This dialectical standing of humanity vis-a-vis its natural environment is
the foundation of talmudic environmental ethics, and the essential responsibilities
resulting there from are dialectical as well: utilize natural resources economically,
and for the common good, while protecting, preserving, and perpetuating nature’s
utility. The implications of these highly relevant responsibilities, applicable to
corporate management with little abstraction, are now derived in turn.

Implications of the Utilization Imperative

From a talmudic perspective, managers need not have any qualms about instru-
mentalizing nature for business purposes, for by doing so they are fulfilling the
biblical and talmudic utilization imperative, which urges humans to instrumentalize
and benefit from their natural environment. Yet this imperative is granted under
the dual condition that it be fulfilled economically and for the common good.
The economizing condition demands both an efficient and a value-adding
utilization of nature. The efficiency criteria means that the natural resources con-
sumed to pursue a given end should be minimized. The classic biblical example
is that when building defensive structures for military purposes fruit-bearing
trees should be spared and barren ones utilized instead, because using the former
wastes their fruits. In corporate practice, such a perspective calls for resource
efficiency not just in the sense of minimizing waste within an existing resource
mix, but for pursuing a more efficient mix in and of itself. For instance, the
British retailer Sainsbury’s has developed supermarkets that use less conven-
tional and more recycled building materials, heat themselves with biomass
boilers, reuse excavated soil, utilize renewable energy, extract natural light, and
harvest rainwater. As a result, each supermarket cuts overall energy consumption

964  Adorno, Theodor W./Horkheimer, Max, Dialektik der Aufklarung. Philosophische Fragmente,
Frankfurt a. M., 1969/2009, p. 19.
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by a third and reduces its water usage by sixty percent, which of course translates
into running expense savings as well.”® This case hence achieves both the
talmudic ideals of cost and resource efficiency.’*®

Yet for the Talmud, economizing the utilization of nature does not just mean
minimizing waste but maximizing value as well. Both efficiency and effective-
ness are thereby important, i.e., resource productivity is encouraged alongside
efficiency. Accordingly, a fruit-bearing tree may be cut down for purposes that
have a higher value than the fruits themselves. This perspective can be inter-
preted as an encouragement of marketing nature, i.e., of utilizing environmental
products to improve top line economic performance. In fact, a recent McKinsey
survey shows that corporations are increasingly using environmental sustain-
ability to “improve processes, pursue growth, and add value rather than focusing
on reputation alone.””®” Environmental management may thus not separate sus-
tainability from core strategy but should rather make the two indivisible from
each other instead. The booming industries of natural cosmetics, eco-clothing,
organic foods and beverages, and renewable energies are prime examples of such
environmental value-added marketing. But also any conventional instrumentali-
zation of natural resources for business purposes that produces more value than it
consumes seems legitimated by the economizing perspective, under the condition
that neither the edificatory nor the perpetuation responsibilities are impinged
upon.

The edificatory condition by which the utilization imperative is granted de-
mands that humans improve themselves morally, intellectually, and emotionally
through their interaction with nature. According to the Talmud, the instrumen-
talization of nature can and should imbue humans with character traits such as
gratitude, curiosity, compassion, and respect, and with feelings of awe, inspira-
tion, and love. This carries a number of implications for corporate practice. For
instance, if a corporation deals with animals along its value chain, it should do so
in a respectful manner that is considerate of their needs, after first ensuring that
plants or synthetic materials cannot be used instead. The talmudic demand to

965 Department for Business Innovation & Skills, Practical Resource Efficiency Savings—Case
Studies, London, 2009, p. 30f., http://www.bis.gov.uk/assets/biscore/business-sectors/docs/10-
782-practical-resource-efficiency-case-studies.

966  There are of course also many cases in which environmental and cost benefits are not as neatly
aligned, which can result in significant talmudic management dilemmas, given that the values
of cost and resource efficiency then clash.

967 McKinsey Sustainability and Resource Productivity Practice, The Business of Sustainability:
McKinsey Global Survey Results, in: McKinsey Quarterly, Chicago, IL, October 2011,
https://www.mckinseyquarterly.com/Energy_Resources Materials/Environment/The business
_of sustainability McKinsey Global Survey results 2867.
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learn from nature can be met by mimicking natural processes in corporate opera-
tions. As Joel Makower asserts, “companies have to be as effective as nature in
their industrial processes. The forest is the perfect model for companies, because
there is no such thing as waste.””® And the talmudic advice to be grateful for
and to appreciate nature can be followed by measures such as bringing flora and
fauna into corporate offices,”® communicating vivid descriptions of the natural
products and resources used by corporate operations, and by supporting com-
munities located near these products and resources. Similar to how saying
blessings, caring for animals, and learning from nature can benefit an individual,
S0 too can a corporation and its reputation gain when the edifying potential of
ecology is harnessed.

Implications of the Perpetuation Responsibility

The Talmud views all of nature as good, and charges humans with protecting,
preserving, augmenting, and hence perpetuating this goodness. The dialectical
flipside of humanity’s power to rule the Earth is its responsibility to safeguard it.
This responsibility is embodied in the positive by the injunction to contribute to
the utility of the natural environment for current and future generations, and in
the negative by the prohibition to detract from this utility. Applied to corporate
practice, managers are thereby responsible to ensure that the benefits their
organization derives from the natural environment are extracted sustainably, and
that their operations do not preclude others from enjoying these benefits as well.
For example, the consumer products giant Kimberly-Clark came under intense
criticism for sourcing wood from whole, old-growth trees in endangered forests
instead of from leftovers of the lumber production process.””® Conversely,
corporations such as Nestlé, McDonald’s, and Unilever are lauded for pledging
to source their palm oil from sources certified as sustainable by the Roundtable

968  Quoted in Kahaner, Larry, op. cit., p. 129.

969 As the Commerzbank has done in its Frankfurt skyscraper, which contains trees between
certain floors, creating a forest-like atmosphere. Google has a “dog policy,” which it explains
on its website as follows: “Google's affection for our canine friends is an integral facet of our
corporate culture.” http://investor.google.com/corporate/code-of-conduct.htmI#I1.

970 Greenpeace, New Evidence of Kimberly-Clark’s Shocking Mismanagement of Forest
Resources, 2008, http://www.greenpeace.org/usa/en/news-and-blogs/news/new-evidence-of-
kimberly-clark/. The matter has since been resolved with the development of a new
sustainability policy at Kimberly-Clark.
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on Sustainable Palm Oil.””" In both these cases, the demand is to use resources in
a manner that enables their regeneration. The Talmud goes a step further with its
narratives encouraging the planting of trees. A manager can put this higher
standard into practice by not just refraining from consuming resources at a faster
rate than their growth, but by actively cultivating and replenishing the natural
resources used by his corporation, for instance by planting two trees for each one
cut down.””? Thereby, managers can and should actively perpetuate the benefits
that can be derived from the natural environment.

Conversely, the talmudic prohibition to detract from environmental utility
demands that humans preserve the goodness nature bestows upon them (“into the
well from which you have drunk, do not throw any stones”). Humanity would
suffer as would businesses without clean air, a temperate climate, clear water,
fertile soil, clean public spaces, healthy flora, and fauna etc. These goods must
hence be perpetuated by preserving and protecting them. As a result, corpor-
ations should be mindful of the waste products and pollution they are producing,
and take effective steps to minimize them or at least to compensate for them.
Many are already doing so: the concept of industrial symbiosis is enabling the
waste or byproducts of one company to be utilized as the raw materials for an-
other;”” the Deutsche Post has introduced a product line enabling the abatement
of CO, emissions;974 and BASF is finding alternatives to chemicals that can
neither be recycled nor disposed of without causing harmful pollution.””> Such
measures enable corporations to utilize the natural environment while perpetu-
ating its potential to provide benefits in the future.

Corporations depend on and control the natural environment, which in turn
depends on and controls corporations. Managers have the power and respon-
sibility to shape this indivisible relationship into a mutually beneficial one. A
good success case of such environmental indivisibility is the transformation of
Interface, the world’s biggest carpet-tile maker, into a paragon of sustainable
utilization. Its late leader Ray Anderson is dubbed “America’s greenest business-
man” for reducing emissions, water usage, and waste, while saving costs through
production redesign and capturing new growth opportunities with the develop-

971 EarthTalk, YUM! Brands Under Fire for Palm Oil Sourcing, 2011, http://business-ethics.com/
2011/07/11/1257-yum-brands-under-fire-for-palm-oil-sourcing/.

972  The additional cost of this measure might be outweighed by the resulting reputational benefits.

973 For case studies of this process, see http://www.wrap.org.uk/industrial symbiosis/ case
studies.html.

974  Called GoGreen, http://www.deutschepost.de/dpag?xmlFile=link 1020868 1020860.

975  http://www.basf.com/group/corporate/en/sustainability/dialogue/in-dialogue-with-politics/ European
-chemicals-policy/index.
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ment of a sustainability product line.”’® Anderson thereby established an indi-
visible bond of mutual benefit between business and the environment. Such a
bond can contribute to the urgently needed separation of economic growth from
environmental exploitation.””’

976 Ray Anderson. The Carpet-Tile Philosopher, in: The Economist, Sept. 10th 2011,
http://www.economist.com/node/21528583.

977 Faber and Petersen note the importance of such a separation. Given population growth in
emerging countries and the ensuing increase in demand for goods and services, it will be
difficult to maintain the natural environment with the current capitalist dynamic: “Wenn sich
Wirtschaftswachstum und Umweltbeanspruchung nicht entkoppeln lassen, dann konnte es
sein, dass Marx mit seiner Voraussage des Zusammenbruchs der kapitalistischen Gesellschaft
doch noch Recht bekommt, wenn auch in einer ganz anderen Weise als er dachte.” Faber,
Malte/Petersen, Thomas, Karl Marx: Herakles oder Sisyphos, Heidelberg, 2012, p. 35. This
paper is one of the bases of the following book: Petersen, Thomas/Faber, Malte, Karl Marx
und die Philosophie der Wirtschaft. Bestandsaufnahme — Uberpriifung — Neubewertung,
Freiburg, 2013.
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7.1.1.

Ethics Taxonomy Dimension 6: Value Chain

Issues 11 and 12: Employment Rights and Labor Practices

The Inescapable Dilemma of Human Resource Management

Employment rights and labor practices are an essential component of the value
chain in two main respects.”’® Firstly, labor adds value along the chain, for
neither a corporation’s primary business activities nor its support activities can
function without people working in them.”” Secondly, the management of “human
resources” is itself an activity within the value chain.”® This separate activity is a
core responsibility of all corporations because managing employees is essential
for business performance.”' Due to these key reasons, employment issues can be

best categorized in the “value chain” dimension of our ethics taxonomy.

982

978

979

980
981

982

The term and concept of the value chain was coined and introduced by Michael Porter in his
management classic, Competitive Advantage: Creating and Sustaining Superior Performance,
New York, NY, 1985. In Porter’s words (op. cit., p. 36), “[e]very firm is a collection of
activities that are performed to design, produce, market, deliver, and support its product. All
these activities can be represented using a value chain.” While financial, infrastructural, and
natural resources are required for value creation as well, its primary enabler are in many
respects human resources.

Porter differentiates between primary activities (e.g., production, marketing and sales,
services), and support activities (e.g., human resource management, research and development,
procurement), op. cit., p. 37.

Ibid.

In fact, Marx views the extraction of surplus value from labor power as the essential
capitalistic mechanism of value creation: “Um aus dem Verbrauch einer Ware Wert
herauszuziehn, miifite unser Geldbesitzer so gliicklich sein, innerhalb der Zirkulationssphére,
auf dem Markt, eine Ware zu entdecken, deren Gebrauchswert selbst die eigentiimliche
Beschaffenheit besife, Quelle von Wert zu sein, deren wirklicher Verbrauch also selbst
Vergegensténdlichung von Arbeit wére, daher Wertschopfung. [Note that the German word for
value chain is Wertschopfungskette; nk.] Und der Geldbesitzer findet auf dem Markt eine
solche spezifische Ware vor — das Arbeitsvermogen oder die Arbeitskraft.”Marx, Karl, Das
Kapital [, MEW, Bd. 23, p. 181.

Although the value chain of course also gives rise to issues in other business areas, e.g.,
supplier and distributor relations, and although other chapters in this thesis, e.g., corporate
philosophy and fraud, can also be applied to employment issues.

N. L. Kaplan, Management Ethics and Talmudic Dialectics,
DOI 10.1007/978-3-658-05255-3 7, © Springer Fachmedien Wiesbaden 2014
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The term “human resource management” (HRM)’® itself reflects the primary
ethical dilemma regarding employment rights and labor practices: how to manage
the frequently conflicting demands between treating organizational employees as
humans and using them as resources. The philosophical foundation of this con-
flict is the tension between Kant’s categorical imperative, prohibiting the instru-
mentalization of humanity as a mere means rather than also as an end in itself,”*
and John Locke’s private property right, permitting the control of workers and
the appropriation of the fruits of their labor.”® The resulting dilemma essentially
expresses itself in management practice through the dual duty of both extracting
value from laborers and delivering it to them. Underlying these demands is the
tension between leveraging employees as resources and providing for them as
humans, as manifested by the following two opposing perspectives.

On the one hand, managers can view workers under their control as ma-
chinery, an analogy already offered at the outset of the Industrial Revolution by
Adam Smith: “A man educated at the expense of much labor and time to any of
those employments which require extraordinary dexterity and skill, may be com-
pared to one of those expensive machines.””* Smith’s analogy, which he likely
viewed as complimenting skilled workers, correctly observes the economic simi-
larity between hiring machinery and hiring people for productive purposes. Both
are contracted to reap a return by means of their labor power.

Yet unlike machines, people possess inviolable dignity and rights, have
thoughts and feelings, express hopes and fears, and associate with family,
friends, and society. The wide-spread desperation of wage laborers during the
Industrial Revolution epitomizes the devastating effects of extracting labor
power from humans, particularly children, as if they were cheap equipment.
These effects led to widespread critiques from Friedrich Engels®’ to Charlie

983 The corporate HR function manages activities such as recruiting, employee rights, staffing,
training, and development, reward systems, and outplacement (Jackson, John H,/Mathis,
Robert L., Human Resource Management, 13th ed., Mason, OH, 2010, p. 6).

984  One of the five formulations of Kant’s categorical imperative reads: “Handle so, dafl du die
Menschheit, sowohl in deiner Person, als in der Person eines jeden andern, jederzeit zugleich
als Zweck, niemals blof als Mittel brauchest. ” Kant, Inmanuel, Grundlegung zur Metaphysik
der Sitten, Wiesbaden, 1785/1856, BA 67, p. 61.

985 Locke, John, Two Treatises of Government, Bk. 2, Ch. 5, Sec. 28, New Haven, CT,
1689/2003, p. 80: “Thus the grass my horse has bit, the turfs my servant has cut, and the ore I
have digged in any place, where I have a right to them in common with others, become my
property, without the assignation or consent of any body.”

986  Smith, Adam, WoN, p. 62f.

987 One of Engels’ first and most important works (Die Lage der Arbeitenden Klasse in England,
Leipzig, 1845) was actually written as a result of his dismay at the condition of the working
class in Victorian England during the beginning of the Industrial Revolution.
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Chaplin®® that industrialization leads to dehumanization. Under Taylorism, at-
tempts at institutionalizing “scientific management” may have led companies to
deal with both blue- and white-collar workers as if they were, as one commentator
notes, “cog in the machinery.”® While such an approach has the merit of trans-
forming management into an applied scientific discipline, it runs the risk of alien-
ating managers from the “subjects” under their charge.’”® People in general simply
do not want to be treated as lifeless robots, as resources that are hired, used, and
replaced at will. Perhaps a greater concern for the “human” in HRM might have
been able to prevent at least some of the thirty-six attempted suicides, fourteen of
which fatal, in the Chinese workforce of the electronic component maker Foxconn®"

988 In his 1936 masterpiece Modern Times, Chaplin plays an assembly-line worker who runs amok
after being driven to increasing levels of efficiency and productivity by factory management.

989 Rose, Ellen, Improving Public Sector Productivity. Concepts and Practices, Thousand Oaks,
CA, 1993, p. 139. Rose makes the controversial point that the engineering background of early
management thinkers such as Henri Fayol and Frederick Winslow Taylor contributed to their
mechanistic perspective on how to deal with employees.

990 A central thesis in the following work by leading management scholar Henry Mintzberg:
Managers Not MBAs. A Hard Look at the Soft Practice of Managing and Management
Development, San Francisco, CA, 2004/2005.

991 A report from an undercover team of Chinese investigators accused Foxconn of inhumane
management practices at its Longhua (South-East China) plant, which produces and assembles
devices for western corporations such as Apple, Intel, Motorola, and Hewlett-Packard: “‘The
facilities at Foxconn are fine, but the management is poor,” revealed Zhu Guangbing, who
organised the investigation. ‘Hundreds of people work in the workshops but they are not
allowed to talk to each other. If you talk, you get a black mark in your record and you get
shouted at by your manager. You can also be fined.” He said Foxconn had lost tens of
thousands of workers during the financial crisis and had been stretched to the breaking point
by the volume of new orders, as products such as the iPad enjoyed monumental success. ‘The
machines keep moving and the staff have to keep up. The workers need practice to become
really efficient, and with a heavy churn of new staff, they cannot adapt. In the past three
months, the factory has been losing 50,000 staff a month because workers are burning out,” he
said. ‘Even the engineers and the training staff have had to man the production line,” he added.
‘Because Foxconn has had a large number of big orders, the workers are reduced to repeating
exactly the same hand movement for months on end. The workers we have spoken to say that
their hands continue to twitch at night, or that when they are walking down the street they
cannot help but mimic the motion. They are never able to relax their minds,” he said ... Lin
Fengxiang, a 23-year-old villager from Maoming, Guangdong, said: ‘I know why all those
people jumped. In here, nobody gives a damn about you. Too bad I've already got one foot on
this boat. It’s hard to get off now.””

Reported by: The Telegraph, Inside Foxconn’s Suicide Factory, May 27th 2010,
http://www.telegraph.co.uk/finance/china-business/777301 1/A-look-inside-the-Foxconn-
suicide-factory.html.

Labor practices at Foxconn might have improved since this report, as Apple’s new CEO Tim
Cook visited local factories and agreed to a cost-sharing scheme to improve their working
conditions. See for instance: Ruwitsch, John, Apple to Share Costs on Improving Foxconn
Factories, in: Huffington Post, May 10th, http://www.huffingtonpost.com/2012/05/10/apple-
foxconn-factory-improvements_n_1505243.html.
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and of the sixty suicides, with many more attempted, amongst France Télécom
employees.””” Extracting productivity from workers as if they were machines can
in such extreme cases ultimately render them as lifeless as the latter.

Accordingly, most corporations realize that they cannot achieve their organi-
zational goals, at least not longer-term ones, when the disparity between what is
taken from and what is given to workers appears to be excessive. Management
cannot achieve its aims without addressing human needs of workers.”” In times
of the so-called “War for Talent,” a term used to describe increasingly intense
competition in recruiting and retaining a skilled and talented workforce, com-
panies cannot afford a negative employer reputation.”* As a result, corporations
are increasingly offering their employees benefits and perks that address desires
such as autonomy, care, and sociability.’”

Such ‘humane’ treatment is conceptually neither a new phenomenon nor one
that is reserved exclusively for knowledge workers. Under the heading of U.S.
welfare capitalism, corporations in the late nineteenth century began to offer
their employees benefits such as health-care, pensions, and leisure facilities.

992 A series of restructuring programs at the telecoms giant following its partial privatization had
left employees struggling to cope with the rapid rate of change and increasing performance
demands. Some of the workers left suicide notes explicitly linking their death to unbearable
job pressure. One blamed “management by terror” and wrote: “I am committing suicide
because of my work at France Télécom. That’s the only reason.” Cited from the original
French in the following textbook, written before further suicides in 2011: Wilton, Nick, An
Introduction to Human Resource Management, 2010, London, p. 425.

993  Even at suicide-stricken Foxconn, the plants offer swimming pools, tennis courts, and clubs
for chess, calligraphy, mountain climbing and fishing, as noted in the above Telegraph report.

994  Axelrod, Beth et al., The War for Talent, Cambridge, MA, 2001. The importance of establishing a
positive employer reputation is further augmented by the speed at which information spreads on the
Internet. A growing number of websites enable employees to publicly rate their employers.

995  For instance, the Internet giant Google is famous for offering its employees a striking range of
high-end cafeterias and entertainment facilities free of charge. The company also encourages
employees to award a cash bonus to a colleague, and, as noted, to bring their dogs to work (see
http://www.google.com/about/corporate/company/culture.html, and http://money.cnn.com/
magazines/fortune/bestcompanies/2011/snapshots/4.html). The business software firm SAS
offers its employees on-site healthcare and childcare, car cleaning and beauty salons (see
http://money.cnn.com/magazines/fortune/bestcompanies/2011/snapshots/1.html).  McKinsey,
as noted, offers its consultants the option of taking extra time off for personal pursuits at
reduced pay (see Metz, Carolin, McKinsey Personal Time. Drei Monate Auszeit fiir den
Berater, August 4th 2011, http://www.e-fellows.net/JOBS-EVENTS/Partnerunternehmen/
Partner-im-Karriere-Netzwerk 1 1/McKinsey-Personal-Time).

996 For a catalogue of early welfare benefits provided by U.S. corporations, see the following
seminal work: Brandes, Stuart, American Welfare Capitalism. 1880-1940, Chicago, IL,
1976/1984. A critical commentator notes that these benefits were an attempt by U.S.
corporations to counter the threat of increasing unionization and regulation by establishing a
“human face” of capitalism (Tone, Andrea, The Business of Benevolence: Industrial
Paternalism in Progressive America, Ithaca, NY, 1997, pp. 99-140).
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Soon thereafter, the human relations movement led to a shift in management
practices emphasizing softer interpersonal skills.””” Mostly, such changes did not
occur for charitable reasons,”® but they fostered a more humane workplace none-
theless. These developments marked a corporate paradigm shift from primarily
using employees as resources to also investing in them as assets and human
capital.”” Employers increasingly realized that it is unsustainable to extract and
monetize a person’s productivity without affirming and replenishing his humanity.
This oftentimes feasible alignment of employer and employee interests
amounts to a synthesis of the above conflict between using people as resources
and treating them as humans. Yet even in the fortunate cases where such a
synthesis is actualized in practice, the inescapable dilemma of human resource

997  According to the movement’s founder, the social psychologist Elton Mayo, managers require
more social than technical skills, such as leading polite and cordial conversations with
subordinates, instituting employee development programs, and providing recognition for good
performance. See: Stachle, Wolfgang H., Managementwissen in der Betriebswirtschaftslehre —
Geschichte eines Diffusionsprozesses, in: Wunderer, Rolf (ed.), BWL als Management- und
Fiihrungslehre, Stuttgart, 1995, p. 9.

998 The threat of state intervention, socialism, labor unions, and strikes likely compelled business
owners and managers to improve their treatment of employees. Furthermore, the positive effect
on employee productivity and loyalty of policies such as Henry Ford’s famous five-dollar
workday showed that the interests of employers and employees could become better aligned.

999  Thomas Davenport, a management consultant, notes that while the worker as asset perspective
is an improvement over the earlier paradigm viewing workers as “grist for industrial mills,”
the asset analogy nonetheless perpetuates the idea that workers can be compared to machinery
controlled by management. Instead, Davenport suggests viewing workers as “human
investors,” who allocate their human capital and reap a return therefrom. Davenport, Thomas
0., Human Capital. What It Is and Why People Invest It, San Francisco, CA, 1999, pp. 4ff.
Corporate accounting standards might contribute to the conventional resource-based rather
than asset-based perspective. Whereas property and equipment appear as assets on balance
sheets, human resources appear only as a compensation expense on the income and cash flow
statements. It is therefore much easier to measure the cost of empoyees than their value. This
creates an incentive to minimize labor expenses due to their direct negative effect on the
bottom line, rather than focusing on the positive contributions of employees. The problems
arising therefrom have been discussed for decades under the heading of “human resource
accounting.” For instance, one study noted over four decades ago: “[TThe conventional
accounting practice of assigning all human resource costs to the expense category introduces
distortions into the commonly employed short-term measures of organizational efficiency.
When a firm, in effect, invests by building human capabilities faster than they are being
consumed, conventional accounting practice understates net income. Conversely, if employee
resources and favorable external relationships are being liquidated more rapidly than they are
being created, profits are overstated.” Pyle, William C., Human Resource Accounting, in:
Financial Analysts Journal, September-October 1970, p. 69. These accounting practices can be
easily connected to organizational downsizing and training budget cuts, for such measures
immediately decrease expenses and hence directly contribute to profits, whereas retaining and
developing people cuts into profits with the upside only noticeable at a later point and even
then being harder to measure.
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management remains intact, for an organization’s interests can often only be
furthered through an occasional and ongoing clash with those of its employees.
Three leading business school professors describe this challenging reality with
the following stark words: “Each day, in the course of executing and communi-
cating HR decisions, managers have the potential to change, shape, redirect, and
fundamentally alter the course of other people’s lives ... For each HR practice,
there are winners and there are losers: those who get the job, or receive a port-
folio of benefits, and those who do not. It is therefore a reality of organizational
life that managers engage in acts that harm people.”'*

Due to this explosive interaction, the development of human resource pol-
icies is a highly sensitive and controversial issue to which much attention is paid
across the public, social, and private sectors. Shareholders, regulators, unions,
workers, customers, the media, local communities, and other interest groups
weigh in, often with clashing stances, on the process of determining how and to
whose benefit the power managers have over employees is exerted. This fosters a
discourse on the legitimate rights of corporate employees vis-a-vis their em-
ployers and managers and on the appropriate rights of employers and managers
vis-a-vis their employees. In negotiating a consensus regarding these questions,
no single interest group can unilaterally dictate terms of the employment agree-
ment.'”" As the groundbreaking work on human resource theory and practice
warns: “Unless [HRM] policies are influenced by all stakeholders, the enterprise
will fail to meet the needs of these stakeholders in the long run and it will fail as
an institution.”'®” If the talmudic sages were a corporate stakeholder, what
would they advise regarding the formulation of these policies?

1000 Grant, Adam M./Margolis, Joshua D./Molinsky, Andrew L., Expanding Ethical Standards of

HRM: Necessary Evils and the Multiple Dimensions of Impact, in: Campbell, Tom et al.
(eds.), Human Resource Management. Ethics and Employment, Oxford, 2007, p. 237.
This outstanding article is one of a growing number of contributions that study HRM theory
and practice from an ethical perspective. For further contributions, see: Wooten, Kevin C.,
Ethical Dilemmas in Human Resource Management: An Application of a Multidimensional
Framework, a Unifying Taxonomy, and Applicable Codes, in: Human Resource Management
Review, Vol. 11, Issues 1-2, Spring-Summer 2001, pp. 159-175; Winstanley, Diana/Woodall,
Jean, Ethical Issues in Contemporary Human Resource Management, London, 2000.

1001 Nonetheless, there is a consensus in the academic literature that the bargaining power of
employers and management exceeds that of any other stakeholder, including that of
employees.

1002 Beer, Michael et al., Managing Human Assets, New York, NY/London, 1984, p. 15.

This work is still widely cited today.
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7.1.2. The Mutual Rights and Responsibilities of Talmudic Employment Ethics

Alongside the issue of fraudulent business conduct, the employer-employee rela-
tionship is the most intensively studied topic in the field of Jewish business
ethics.'® Each and every contribution essentially finds that Jewish traditions
perceive the employment relationship as consisting of mutual rights and obliga-
tions yet simultaneously accord special protection and benefits to workers.'***

1003 There is a significant number of studies focusing exclusively on the employer-employee
relationship from a Jewish perspective. See, for instance: Van Buren 1II, Harry J./Greenwood,
Michelle, The Genesis of Employment Ethics, in: Journal of Business Ethics, Vol. 117, Issue 4,
2013, pp. 707-719. Cohn, Gordon/Friedman, Hershey H., Improving Employer-Employee
Relationships: A Biblical and Talmudic Perspective on Human Resource Management, in:
Management Decision, Vol. 40, Issue 10, 2002, pp. 955-961; Gamoran, Hillel, Talmud for
Everyday Living. Employer-Employee Relations, New York, NY, 2001. Shilem Warhaftig has
published prolifically on the topic, amongst others in the following two works: 2799 *72 mawn,
Jerusalem, 1992; »ayi vowna nmay 7, Jerusalem, 1964. There are also a number of papers
published on particular issues within the employer-employee relationship, such as downsizing
and performance appraisal: Carver, Robert H., If the River Stopped: A Talmudic Perspective on
Downsizing, in: Journal of Business Ethics, Vol. 50, 2004, pp. 137-147; Van Buren I1I, Harry J.,
Acting More Generously Than the Law Requires: The Issue of Employee Layofts in Halakhah,
in: Journal of Business Ethics, Vol. 19, Issue 4, 1999, pp. 335-343; Levine, Aaron, Performance
Appraisal and Halakhah, in: Hazon Nahum. Studies in Jewish Law, Thought, and History
Presented to Dr. Norman Lamm on the Occasion of his Seventieth Birthday, New York, NY,
1997. Furthermore, none of the general works in the Jewish business ethics literature fail to study
the employer-employee relationship as well. See, for instance: Tamari, Meir, With all Your
Possessions, chapter 6; The Challenge of Wealth, pp. 106-122; Schnall, David J., The Employee
as Corporate Stakeholder: Exploring the Relationship Between Jewish Tradition and
Contemporary Business Ethics, in: Levine, Aaron/Pava, Moses (eds.), Jewish Business Ethics.
The Firm and Its Stakeholders, chapter 3; Levine, Aaron, Moral Issues of the Marketplace in
Jewish Law, chapter 4; Case Studies in Jewish Business Ethics, chapter 5; Meir, Asher, The
Jewish Ethicist. Everyday Ethics for Business and Life, pp. 175-210; Kahaner, Larry, Values,
Prosperity, and the Talmud. Business Lessons from the Ancient Rabbis, chapters 3 and 4.

1004 Tamari expresses this notion as follows: “Since workers are not simply factors of production,
Judaism provides special protection over and above those laws regarding contracts of hiring and
leasing ... Contrary to some free-market theory, workers and employers are not equal economically
... Nevertheless, since in Judaism justice is symmetrical, employees and employers, corporate and
single businesses, alike have both rights and obligations.” (The Challenge of Wealth, pp. 109f.)
Kahaner similarly notes: “To the Talmudic rabbis, the relationship between employee and employer
is tantamount to a contract between two independent parties, each with specific rights and obligations
to the other ... The Talmudic rabbis spent more time discussing an employer’s obligations and
responsibilities than those of their employees, given the business owner’s often superior economic
position. The rabbis made certain, though, that workers clearly understood their accountability to the
company as well.” (Values, Prosperity, and the Talmud, p. 45f.) In the same vein, Asher Meir sees
two prominent themes in Jewish sources regarding employer-employee relations: “One theme is the
fundamental interdependence of the two sides, and the responsibility of employer and employee
alike to fulfill their side of the employment bargain in a responsible fashion ... Alongside this
consideration is the recognition that despite the ostensibly equal status of employer and employee in
the bargain, the hired employee is never quite the equal of the boss.” (The Jewish Ethicist, p. 175.)
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This concept of lopsided mutuality is already inherent in the codes. For
instance, Maimonides concludes the Mishneh Torah’s section on the laws of
Sekhirut (“hiring and leasing”) with the following Halakhah: ¥2 “annw 7172
YR P01 ,N°27T DY NORDA DR ROW TN 2T T--11200° RDY L2V 0w T ROW n0an
1TODPR SIAW ,TIRDA AT MY DY PIRTY 20 KOR L, TIRNA 0170 92 RO IND2 1YAY X2
AMX 772 K9 P N972 YW myaa 71972 9y oowon. % This ruling thus portrays the
employer-employee relationship as one of mutual obligations as well, warning
employers not to steal the wages owed to their workers while simultaneously
presenting employees as being in the weakened position of a “poor person,” a
position from which they must nonetheless work diligently and avoid allocating
the time during which their labor is hired to purposes other than those they are
being paid for, including the performance of ritual commandments. The employ-
ment relationship should thereby add value for both its parties. This mutuality
necessitates exchange. Employers and employees thus transact into a trade
relationship in which each side gives and takes in return. The right of one party
to receive a benefit from the other corresponds to the responsibility of the latter
to give accordingly, for which he may legitimately claim a corresponding benefit
from the former. Given such a transactional dynamic, this section aims to analyze
and understand what and how exactly, according to the Talmud, employers and
employees should trade with each other.

As a whole, the substantial body of secondary literature on Jewish employment
ethics already offers a comprehensive view of the mutual rights and responsibilities
of this trade relationship. Yet similar to academic studies of the Jewish perspective
on fraud or the natural environment, the individual works within this body offer
varying arguments, approaches, scopes, frameworks, sources, and emphases. Amidst
this wealth of material, it is difficult from a talmudic perspective to discern and
extract what exactly corporate employers and employees should trade with each
other.'” In this context, developing an integrated, holistic, synthesizing per-

1005 Mishneh Torah, Sefer Mishpatim, Hilkhot Sekhirut, 13,10: Just as the employer [lit.
householder] is warned not to steal the wage of the poor person nor to withhold it, so too the
poor person is warned not to steal the work of the employer and to idle a little here and a little
there, spending the whole day in deceit. Rather, he [the employee] is obligated to be precise
with himself regarding work time, and this is why the sages restricted [workers] from reciting
the fourth blessing of the grace after meals.

Maimonides concludes this section with a Halakhah (13,11) obligating employees to work
with all their strength (Ym> 932 T2y% 21 127).

1006 Of the above-noted works, only those of Gamoran and Kahaner base themselves exclusively on
the Talmud, but do not derive implications specifically for corporate management. The general
works noted above offer neither, basing themselves on all eras of Jewish tradition, from the Bible
to contemporary responsa, and being more relevant for the formulation of macroeconomic labor
policies and the conduct of individual business owners rather than corporations.
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spective with an exclusive focus on talmudic sources and their biblical foundation
seems to be a valuable endeavor, particularly given the fact that existing contribu-
tions to English language literature suffer from the drawbacks that they often do
not differentiate between the various categories of workers in the Jewish tradition,
and they neither present sources in the original language nor in their entirety.

The second contribution that this section aims to make is to develop a cate-
gorization of the various employment rights and responsibilities into theoretical
trade categories. Rather than just separately listing what individual expectations
employers and employees can legitimately have towards each other, an inte-
grated theory is proposed to examine the links between and interrelations of
these expectations. Accordingly, this section argues that the Talmud presents
essentially four employer rights that can be conceptualized as being traded for
four corresponding talmudic employee rights, and this exchange of rights and
responsibilities is dealt with by means of the following four agreements.

Four Employment Agreements

Both the Bible and the Talmud know two forms of employment: that of the
indentured servant, and that of the hired worker.'7 A hired worker is called a
S99 (Po’el) or 1R (Uman, lit. “artisan”) and an indentured servant an 72y
(Eved)."™® Within the former category there is a further distinction between the
time-worker (72w, Sakhir) who is hired for certain time periods such as for a day
and the piece-worker (172p, Kablan) who is engaged to complete a specific task
such as the construction of a barn. '’

1007 A significant amount of labor demanded by the household was provided by its family
members as well, but these were not considered to be employees of the householder.

1008 This thesis translates the term Eved as “indentured servant” rather than “slave,” because the word
Eved derives from the verb 72y (avad, “to work”). As the Encyclopedia Judaica notes: “[T]he
‘slave’ is only a worker or servant. The eved differs from the hired worker (sakhir) in three
respects: he receives no wages for his work; he is a member of his master’s household (cf. Gen
24.2; Lev 22,11); and his master exercises patria potestas over him; for example, the master may
choose a wife for the slave and retains ownership of her (Ex 21,4) and he has proprietary rights in
him [Lev 22,11; nk].” (Cohn, Haim Hermann, Slavery, in: Encyclopedia Judaica.) Because
Avadim were considered members of the household, they were also eligible and obligated to keep
the Shabbat (Ex 20,10; 23,12; Dtn 5,14-15) as well as holidays (Dtn 16,11-14; 12,18), to be
circumcised (Gen 17,12-13), and were able to inherit their master’s estate (Gen 15,2; Prov 17,2).
It was expressly prohibited to kill Avadim (Ex 21,20), and a run-away Eved was to be treated well
and not to be sent back to his master (Dtn 23,16-17). Furthermore, an Eved was to be given
parting gifts after his liberation (Dtn 15,12-14; bQid 14a-15b).

1009 On this differentiation, see Tosafot, bBBM 75b, s.v. P17 DX 121,
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Each of these employment categories entails specific rights and responsibili-
ties for those agreeing to enter into them, where the legitimate demands of the
one party correspond to the duties demanded of the other. For instance, the right
of the Po el to receive wages in a timely manner translates into an obligation of
his employer to pay them so. And the right of the employer to demand labor
throughout the time he pays wages means the Po’el is obligated to work dili-
gently during this time. Thus, both parties effectively agree to trade specific
obligations with one another. Correspondingly, one party gives a certain right in
exchange for receiving another. This section argues that across all talmudic
categories of workers, there are essentially four such employment agreements.

Firstly, the employer’s obligation to provide a job is traded for the employee’s
obligation to provide labor. In this agreement, the employee’s right to work on a
specific task is traded for the employer’s right to demand this task be completed
in return. Secondly, the employer’s obligation to pay a fair wage is traded for the
employee’s obligation to follow the employer’s direction. Here, the employee’s
right to be paid adequately is traded for the employer’s right to lead and super-
vise “his” workers. Thirdly, employers, and employees trade the mutual obliga-
tion to release each other from the employment contract when either party de-
sires to end it. In other words, the employee’s right to quit is traded, albeit in a
lopsided manner, for the employer’s right to fire. Fourthly, employer and em-
ployees trade the mutual obligation to adhere to contractual stipulations and
customary conditions. The right of the one party to demand such adherence is
traded for the right of the other to do so as well. These eight rights can thus be
theorized as being traded against each other in two groups of four, and as noted
each of these rights translates into a corresponding responsibility for the other
party of the employment agreement. '*"°

It is important to note that these four agreements are a theoretical construct,
aimed at providing a structured framework from which to study the abundance of
talmudic sources on employment. The exchanges they conceptualize are, how-
ever, not a rabbinic concept supported by these sources themselves, for the sages
codify employee and employer rights separately without postulating such a direct
and holistic interrelationship between them.

Nonetheless, our four theoretical employment agreements can be interpreted
in the talmudic discussion of mBM 6,1, a Mishnah central to the talmudic per-
spective on employment ethics.'”'! Recall from this book’s chapter on executive

1010 E.g., the employer’s responsibility to pay fair wages translates into the employee’s right to
receive them.
1011 bBM 75b-78a.
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compensation that this Mishnah’s Reisha is interpreted by the Gemarah as dealing
with a case of deception between a hiring agent and employees.'*' In fact, this is
only one of three interpretations offered. Another suggests that the opening of
the Mishnah is dealing with a case of deception between an employer and his
employees.'” And the Gemarah concludes with the application of the
Mishnah’s Seifa to a case of deception between two business partners.'*'* Now
the first interpretation reflects the second employment agreement trading wages
for direction, for the Gemarah teaches that the Mishnah is dealing with a case of
wage deception and demands that the hiring agent follows the orders of his
principal. The Mishnah itself and its second interpretation reflect the first trade
of work for labor, for they deal with cases in which either the employer or the
employee reneges on his side of this agreement. Reflected by the second inter-
pretation is hence also the third agreement, exchanging liberty to retract from em-
ployment relationships with responsibility when doing so. And the third interpreta-
tion of retraction from a business contract reflects the fourth agreement of mutual
adherence to contract and custom. These four agreements are now studied in turn.

The First Agreement: Humane Jobs | Diligent Labor

The German word for employer (Arbeitgeber) literally means “work giver,” while
that for employee (Arbeitnehmer) conversely means “work taker.” Semantically,
these terms reflect the essential characteristic of all interpersonal employment:
one party offers work and the other provides labor. The following section in-
quires what the talmudic perspective on this trade is, particularly regarding the
questions of what kind of work may be supplied by employers and what kind of
labor employees should give in return.

Neither the Bible nor the Talmud codify any specific restrictions on types of
jobs that may legitimately be given to a Po’el.'® There is, however, one

1012 See pp. 154-158.

1013 bBM 76b-77b.

1014 bBM 77b-78a.

1015 Of course, general biblical and talmudic prohibitions that prohibit causing harm, injury, and
anguish to others can be applied to the employment relationship as well, thereby restricting
types of work that violate these prohibitions. Such an application can be found for instance in a
responsum of R. Ben-Zion Uziel, a former Chief Rabbi of Israel: “Both employer and worker
require each other. The worker labors more for his own self-interest than for the benefit of his
employer. The law, therefore, does not place any special responsibilities on the latter for the
worker’s welfare or make him liable for injuries suffered [excepting the responsibility placed
upon him by custom]. At the same time, however, the Torah obligates him to make every
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talmudic tradition restricting employers from giving their employees work that
requires more effort than the job they were originally hired for: 17 X7 X271 2K
1"R 77 207 301 RMIT RNT2Y 2 IR OR R91T KA292 RNT°AY 29201 RNTAYH 0K KT
WY Tpon K Arn AwpT 2 Tpon Amat. "' Thereby, an employee who completes the
specific task he agrees to perform in less time than he has been hired for may only
be given additional work if it is less or equally demanding than the original task.
Nevertheless, at the point of the initial employment agreement, there are no specific
restrictions on the type of jobs for which an employer may hire a Sakhir, as noted.
When it comes to the biblical institution and talmudic understanding of the
Eved, however, there are stringent conditions that must be fulfilled in order for a
delegation of work to be legitimate.'®"” Firstly, the Bible contains general admo-
nitions demanding a humane treatment of indentured servants'®'® while prohib-

effort to protect his workers from injury; failure to do so makes him liable to the moral crime
of ‘Thou shalt not spill blood in thy house [Dtn 22,8]. > (Mishpatei Uzziel, part 3: Choshen
Mishpat, section 4, cited in: Tamari, Meir, With All Your Possessions, p. 142.) This
responsum thus first gives employers a carte blanche, within the norms of local custom, to
charge their workers with any type of work, and subsequently derives an obligation of
employers to avoid injury to their employees from the Bible. A precedent for such a derivation
from Dtn 22,8 is found in bBQ 46a, where the deuteronomical verse is used to teach that one
may not raise a vicious dog or keep a shaky ladder at home.

1016 bBM 77a (cf. tBM 7,6): And Rava said, “If one hired workers to perform [a specific] task [for

the entire day], and they complete the [entire] task by midday [the Halakhah is as follows]: If
he [the employer] has [another] task [he wants performed] that is less strenuous than [the first
task], he may give them [this further task for the remainder of the day]; likewise, [if the
employer has a task] equal in difficulty to [the first task], he may command them [to perform
it]. [Yet if the only other task he wants performed] is more difficult than [the completed task],
he may not command them [to perform it], and he must pay them their full wages [while
allowing them to remain idle for the remainder of the day].”
The Gemarah then questions this ruling, asking why it is not sufficient to pay the employees as
idle workers (702 %¥193), to which the response is offered that Rava is dealing with a case in
which the workers would suffer a loss by becoming physically weakened due to their idleness,
a loss for which they must consequently be compensated with full wages.

1017 These additional stringencies apply due to the Eved’s indenture. According to Maimonides, the
Torah believes in a negative correlation between freedom and the type of work one may give
others. Thereby, because a Sakhir works out of his own desire and consent, unlike the Eved
Ivri, he may be given degrading and humiliating work, while these are prohibited to be given
to the latter. (Mishneh Torah, loc. cit., 1,7.) This negative correlation is reflected in numerous
talmudic traditions. For instance, the majority opinion of the sages grants the Eved Ivri sold by
a court due to theft greater rights than the one who sells himself (bQid 14b). Furthermore, a
Baraita and the Gemarah rule that an Eved must have the same living standard as his
householder, and even teach that when one acquires an Eved, one has in fact acquired a master
(bQid 22a). The Sifra (Behar 5,7 ed. Weiss 109b) also rules that while demeaning “slave
work™ (72¥ nT12y) may not be given to an Eved, it may be given to free men.

1018 Lev 25,39-40. According to these verses, the Eved Ivri is not to be treated as a slave, but rather
as a normal hired worker and settler. See Job 31,13-15 for a further biblical demand of viewing
the Eved Ivri humanely.
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iting a crushing, oppressive rule over them.'?"® The Sifra then provides specific
examples of work that violates these two biblical commandments. Commenting
on the prohibition of Lev 25,39 to give inhumane work to the Eved, the Sifra elu-
cidates: Y3 0999 199 200 K9 X012 TONR W0 XOW LT N 12 Mavn x9. 0%
The term “slave work™ refers to demeaning tasks that humiliate the worker carry-
ing them out by publicly subjugating him to the rule and service of his employer.
Thus, giving degrading work to an Eved Ivri violates both biblical and Midrashic
demands of humane employment.

These demands are reflected by a Sugya in which Shmuel financially com-
pensates his bondmaid after examining her for signs of maturity: 7 naR2 P72 HRINW
K21 0°NN1 771287 1N OR2 O2WY DRMW INRT TRYYR DRI NI M7 Nt T A% 2
m129.'%2! Thereby, someone’s authority over workers does not simultaneously
grant this person the license to treat them disrespectfully. On the contrary, the
fact that the purpose of workers is to provide their employer with labor prohibits
the latter from causing indignity to the former.

The following narrative strengthens this view by effectively granting servants
the right to refuse debasing tasks: "R 77 X1 7°1271 PRMAW 72 XDD 277 7HPY RNK
TR PUTY PWOIR P TIARD WOWR RIRT M 9K IR 1w Nn PIR X0 PUPYR
rRAn AnR X2 pom. %2 R. Papa’s apparent acceptance of his Eved Kena’ani’s

1019 Lev 25,43/53. While these verses in Leviticus refer to the Hebrew bondsman (Eved Ivri), the
prohibitions to injure an Eved in Ex 21,20-21/26-27 include the non-Israelite bondsman (Eved
Kena’ani), as well. The latter was to be acquired from surrounding nations or amongst foreigners
residing in Israelite territories (Lev 25,44-46). Unlike the Eved Ivri, who was prohibited to be
held as a permanent servant (Lev 25,39-42), and discouraged from voluntarily becoming one (Ex
21,5-6), the Eved Kena ani was not set free in the Sabbatical Year (Ex 21,1-4; Dtn 15,12-18).

1020 Sifra Behar 5,7 (ed. Weiss 109b): “Don’t make him [the Eved Ivri] perform slave work [Lev
25,39] [i.e., he may not carry a chair after you nor may he carry your items in front of you to
the bath house].”

1021 bNid 47a: Shmuel inspected his maidservant and gave her four Zuzim [to compensate her] for the
indignity. Shmuel [thereby] followed his own reasoning, for Shmuel interpreted [the verse] “Forever
may you work with them” [Lev 25,46] as—for work they were given, and not for indignity.

1022 bBM 60b:[An Eved] came before R. Papa b. Shmuel, who acquired him. One day, [Rav Papa]

said to him, “Give me [some] water to drink.” [The Eved] then went [to remove the dye from
his hair that had made him appear younger and hence more valuable as a servant], turning [the
hair on] his head and his beard white again. [The Eved] said to him, “See that I am older than
your father [it is beneath my dignity to do this type of work for you].” (R. Papa b. Shmuel
then) applied the following verse to himself: “A righteous man is rescued from trouble, and
someone else comes in his place.” (Prov 11,8.)
R. Papa changed the verse’s original “a wicked one comes in his place” with “someone else,”
applying the Proverb to himself because Rava had earlier refused to acquire the Eved, and now
R. Papa was saddled with the trouble of having a servant who may not be given any tasks that
are dishonorable for an elderly person. Note that this servant was an Eved Kena ' ani,
supporting the view that non-Israelite bondsmen were accorded the same treatment as Hebrew
ones, besides the release in the Sabbatical Year.
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minor rebellion becomes even more noteworthy given that the servant had fraudu-
lently manipulated the sage into acquiring him. This narrative can thus be read as
a homiletic appeal to treat all servants respectfully, irrespective of their descent
or character.

Having codified that a servant may not be humiliated, the Sifra later also
explains the prohibition formulated in Lev 25,43 of ruling over an Eved harshly:
IR RIT 0107 DX D TPXT 77X R R A77 0127 DR 07 12 RN Now ,7792 12 777N X7
'RIW 299 7101 7277 9N,V IR NXY 17135 RN RAW R1I2ARY TV 1DA7 DON N7V 79X
ToARA DRI 12 IMKI 257 o0 RIAW 127 93 &7 TAvRn nx. % Thereby, providing
others with work that neither fulfills an actual need nor purpose nor has a clear
temporal or spatial limitation is found to be oppressive and hence prohibited.

Ex negativo, these traditions as a whole teach that employees must be treated
humanely by only giving them tasks that are purposeful, respectful, and equally
demanding (at most) as had been agreed upon prior to employment and by
providing clear guidance about the exact point in time or space at which a job is
completed. These are the central conditions defining what type of work may be
legitimately supplied by an employer, and they underlie the rights of workers to
demand humane working conditions.

In exchange for granting the above rights to employees, the Talmud essen-
tially gives an employer the right to benefit from his workers’ labor, translating
into the responsibility of hired workers to be productive. Diligence is probably
the one word that best describes how this fundamental duty of the worker is to be
performed. The biblical Jacob is often adduced by the Jewish business ethics
literature as a homiletic appeal to such diligence. Having been sent east by his
father Isaac to find a spouse, he comes across a few flocks of sheep whose shep-
herds appear to be idling during their work shift. After a brief introduction, Jacob
then immediately admonishes them to labor: noR7 ,nY-89--2173 03 7Y 17,7087

Note that this narrative should be read in context as a warning against falling for false
impressions in economic transactions, and not as a devaluation of elderly workers per se. In
fact, mKet 8,5 describes elderly servants as the “pride of a household” (iak n°a raw).

1023 Sifra Behar 7,6 (ed. Weiss 109b): “Don’t rule over him harshly,” [Lev 25,43] i.e., do not order

him to “Heat up this cup” when you have no need for it, [nor to] “Cool this cup” when you
have no need for it, [nor to] “Hoe underneath this grapevine until I come.” Should you say,
“For my own [actual] needs I did so [i.e., gave these tasks],” behold, the matter is passed on to
your heart [i.e., conscience], as it is written: “And be in awe of your God” [the conclusion of
Lev 25,43]. For regarding all matters that are given over to the heart, it is said [i.e., written]
about them, “And be in awe of your God.”
Cf. pp. 73f on Ona’at Devarim, the identification of which the Talmud also “gives over to the
heart” due to the same ending of the biblical verse on which this concept is based. Only the
person speaking or giving work to others knows his true intentions, and only he himself can
hence determine whether these intentions constitute verbal or labor-related oppression.
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WY 991 8D v smpea. ' This call to diligence, which is even more remark-
able given that it is directed to strangers, makes it clear that for the Hebrew
patriarch, time that should be spent laboring may not be wasted. Furthermore, the
Bible later presents Jacob himself as a most diligent employee: ,°> :1p¥7? ,71AK)
12°28-N% ATy ,°m-922. %% Here, he speaks to his wives Rachel and Leah about
the hard work he has done for their father and his uncle Laban, putting all his
strength into labor. At the conclusion of the same chapter, Jacob states to Laban
directly how diligently he has served him: X7 v 7707 ,72Y "R MW oy o]
,0P N2 MIWRIN T LTIVNK "IIN--TR NRIT-K? 7190 NN K7 LIIRE R 1790
VYD Y TIN 79792 1IR) 270 1228 012 0 a9 naa. ' These three verses
combine loyalty, assiduity, care, restraint, and sacrifice into a role-model of dili-
gence. The fact that Jacob works for a dishonest employer who deliberately and
repeatedly deceives him makes his diligence all the more remarkable.'*”’

For the talmudic sages, the obligation of employees to provide diligent labor
means three things in particular: working hard, not wasting time, and avoiding
losses of employers. The rabbinic praise of hard work has already been described
earlier in this book as the productivity imperative of the talmudic work ethic.'**®
Labor should thereby be loved and respected as a distinctly human activity, as a
source of honor and protection. Both logic and common sense dictate that these
values apply both to the self-employed as well as to employees.'*’ So great was
the rabbinic esteem for hard work that the following Mishnah formulates its
recommendations on how to serve God in terms of an employment relationship:
PIT 1737 5YA1,7277 WM 0798y 29995 1AM 7ORIM ,IXp O, R o v, 10

1024 Gen 29,7: And (Jacob) said, “Behold, the day is still great—it is not the time to gather together
the cattle; water the sheep, and go, pasture them.”

1025 Ibid. 31,6: And you (both) know that with all my power I have served your father.

1026 1Ibid. 31,38-40: These twenty years I was with you, your ewes and she-goats have not miscarried, and
I have not eaten the rams of your flock. What was torn by wild beasts I did not bring to you. I bore
the loss of it myself. From my hand you required it, whether stolen by day or stolen by night. There I
was: by day the heat consumed me, and the frost by night; and my sleep fled from my eyes.

1027 As examples of Laban’s wickedness, the Bible notes that he changes Jacob’s wages ten times, mocks
him, and intends to let him go empty-handedly after completion of his work (Gen 31,7/41-42).

1028 See pp. 571f.

1029 Although it is important to bear in mind that both the Bible and the Talmud encourage the self-
sufficiency and autonomy that are more readily achieved through the establishment of one’s
own economic household than through a dependence on hiring out one’s labor power (see
section 4.1.2.). Both the Bible and Talmud generally assume that if someone hires himself out
he is doing so either because he is poor or because a particularly high wage level provides a
sufficient incentive for even the otherwise self-employed to offer their labor on the market.

1030 mAv 2,18: R. Tarfon says, “The day is short, the work is abundant, and the workers are lazy,
and the pay is great, and the owner is exerting pressure.”

In the proceeding Mishnah, R. Tarfon continues his analogy between life and work.
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The sages were equally passionate about workers not wasting the time during
which their employers pay them. This appeal to offer an honest day’s labor
manifests itself in a number of halakhic and aggadic traditions. Perhaps the most
famous one recounts the conduct of Abba Chilkiyah, whom the Talmud declares
to be the paragon of a righteous Po el (p7¢ >¥9):'! Haymm 1m7 7912 12 pbn xax
N7 RIVT RN DR AT YA R0 1127 "MTWn NA RpleRiair B VAl VXN 91 A
NP1 7707272 DR ROW7 0717 N0 VAR 230 131297 KT 1127 NTY XIWNA? RADY TI0RR
TOX 1Y TI0K K91 RADW D 127 207 RP MIT IMAIWRY XA DuR 1mmowR. 2 After
this apparent rebuttal, which is particularly striking given the halakhic obligation
to not just greet but stand up in front of the wise and elderly,'® the puzzled
rabbis later dine with Abba Chilkiyah in his home and inquire of him why he had
not greeted them earlier: Xn2W M7 K127 °0 RAYY R 17 RANT 221 °17 N 12 X7
TMOR K RIMKY RIT D1 PIW A2 MK 7K M 12 120K K9, ' This response teaches
that the “righteous employee” does not spend time off work while on the job, not
even to pursue otherwise noble actions. Instead, he strives to labor diligently for
the entire period in which he hires himself out.

The appeal not to waste work time, taught homiletically in the Abba
Chilkiyah narrative, is legally codified through the talmudic Halakhot permitting
and obligating workers to a) recite the Shema -prayer without leaving their work-
place, b) omit certain parts of saying grace after meals (Birkat Hamazon), and c)
recite a shortened version of the eighteen benedictions (Shemonah Esrei/
Amidah)."™ Furthermore, employed laborers on the job are specifically prohib-
ited to d) function as the public reader of prayer services, e) perform the priestly
blessing (Birkat Kohanim), and f) interrupt their work in order to honor the
elderly and wise.'™® As a consequence of this last Halakhah, Abba Chilkiyah’s

1031 bMak 24a, as noted by Levine, Aaron, Moral Issues of the Marketplace in Jewish Law, p. 289.
Immediately following the portrayal of Abba Chilkiyah as the prime example of a righteous
worker, the Talmud presents R. Safra as the paragon of speaking truth in one’s heart, an
idealization noted in the study of honesty on pp. 330 in this thesis.

1032 bTaan 23a-b: Abba Chilkiyah was a grandson of Choni Hame’agel [see the previous chapter on
environmental ethics for the talmudic narrative of Choni’s epiphany of sustainability, pp. 243f;
nk], and when the world required rain, the rabbis would send to him [a request], and he would
pray for mercy, and the rain would come. Once [upon a time], the world required rain, the rabbis
dispatched a pair of rabbis to him [to ask him] to pray for mercy that the rains come. They went to
his house but did not find him. They went to the fields and found him hoeing. They greeted him,
yet he did not turn his face to them [i.e., he failed to reciprocate their greeting].

1033 Lev 19,32, bQid 32b.

1034 bTaan 23b: Would the master explain to us these things that puzzle us. What is the reason that
when we greeted the master, the master did not turn his face to us? He said to them, “I was
(hired as) a dayworker and I believed that I should not be lazy.”

1035 mBer 2,4; bBer 16a, 46a.

1036 bBer 16a, bQid 33a.
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conduct is no longer reserved exclusively for the particularly righteous. The most
remarkable implication of these norms is that contractual obligations of em-
ployees towards their employer can weigh more heavily than their ritual duties
towards God, the community, and the most respected members of society.
Effectively, the Talmud thereby views hired workers’ time as belonging to their
respective employer. Similar to the Eved’s exemption from time-bound com-
mandments,'”’ a laborer on the job is thus no longer the owner of the time
during which he has hired himself out. Consequently, using this time for pur-
poses other than those agreed upon with his employer can be considered a form
of theft.'”*

The third mark of diligence the Talmud demands of hired workers is prudence.
In particular, this demand is articulated as a warning that employees should avoid
all losses to their employers: 2"X X277 P2 RNK 7°P90 700K M7 K1°277 R2NW X211
X271 MDY XM XY 5K "2 7707 K2 XA DR 1Ay ow DR D 1Ay Xp XD M M
X790 17 I PN '[513 XN 9901 RIAINY RN RONW P77 "APn X127 NRT Pyl holp)
MT PTAWY PIMMD 7 KT X709 99 ’not. 'Y This norm granting employers the
right to dismiss employees causing an irrecoverable loss translates into the de-
mand that hired laborers avoid all such losses. The fact that a famous tradition
also featuring Rava urges an employer to act beyond the letter of the law (Lifnim
meShurat haDin) by not just desisting from confiscating the garments of workers
who had caused him damage but to pay them their wages as well'™* shows that
from a strictly legal perspective negligent employees face not just dismissal but
also compensation claims while also forfeiting their wages. Furthermore, the fact

1037 Commenting on mBer 3,3, which exempts indentured servants from the time-bound
commandments of K riyat Shema’ and Tefillin, the Yerushalmi notes that the commandment to
recite the Shema’ applies only to those who have one Master (God), whereas the Eved has a
human master as well [yBer 2,9 5d, Venice and Krotoshin Editions. Piotrkow Edition: yBer
25a 3,3]. As with the hired worker, the Eved is no longer the master over his time while he is
in servitude and may therefore not allocate it as he pleases.

1038 This might also explain why the Talmud exempts the hired worker from performing the above
positive commandments, for a Mitzvah performed by means of a transgression ( 7827 M¥»
172y2) is prohibited (bBer 47b).

1039 bBM 109a-b: Ronya was Ravina’s gardener. Having caused a loss, he was dismissed. He
[then] came before Rava, complaining, “See, master, what he [Ravina] has done to me.”
[Rava] responded, “He has done well.” He objected, “But he gave me no warning.” He
responded, “No warning was necessary.” This corresponds to Rava’s position, for Rava said,
“Elementary teachers, gardeners, butchers, circumcisers [or cuppers], and town scribes [or
barbers], are all considered to be permanently forewarned [of dismissal in case of
unsatisfactory work].” The general principle of the matter is: Every loss that is irrecoverable,
[workers causing it] are considered to be permanently forewarned.

1040 bBM 83a. This tradition and the concept of Lifnim meShurat haDin are discussed below on pp.
308f.
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that someone who, paid or unpaid, breaks a barrel when moving it for someone
else must swear that he did not do so negligently to be absolved of liability
shows that when negligence is given so is liability."™" And as noted in this
book’s chapter on whistle-blowing, the Gemarah records that a principal must
not bear a loss caused by his agent because he can argue: “I appointed you to
benefit and not to harm me” (nM¥> X7 TnATw 1pnY).'%*? This liability for
negligence, the meticulousness in labor-time allocation, and the conscientious-
ness regarding productive performance result in the diligent labor that righteous
employees should agree to offer their employers in return for what are ideally
humane jobs.

The Second Agreement: Fair Pay | Directive Authority

While the first agreement deals with an exchange of jobs for labor, the second
exchanges the employer’s responsibility to pay fair wages for his right to direct
employees.'* The fact that the Eved is not paid a wage might be indicative of
this second exchange, for he has already submitted himself to the authority of
the householder.'®* The two sides of this second agreement are now analyzed
in turn.

The fundamental reason why both the Bible and Talmud emphasize the
importance of paying wages and doing so punctually is that they contain the
underlying assumption that workers who hire out their labor time to others are in
general needy and impoverished. The following Deuteronomical verses make
this assumption explicit: JIIWN2 WX T2 IR L,PORD L1902 W, PUYD-RD

1041 mBM 6,8. bBM 83a teaches that without such an oath, nobody would move a barrel for
someone else from one place to another. Liability for damage limited to cases of negligence
hence might be a conditio sine qua non for people hiring themselves out at all.

1042 bBM 108a.

1043 Although it might appear as if wages are exchanged for labor provided, on a
phenomenological level labor is in fact supplied in exchange for a job offered. This first trade
could also take place without any payment exchanging hands. Therefore, wage payments are
theoretically offered for a further element of employment relations. The following section
conceptualizes this further element as the authority of employers to direct “their” employees.
Similar to how “the customer is king” by paying an employer for goods and services, the
employer in a sense becomes the king of an employee by paying him to labor. Again, note that
this second trade agreement, i.e., the interrelationship and linkage between pay and authority,
is also a conceptual construct developed in this book for theoretical purposes without an
explicit foundation in talmudic traditions.

1044 As noted, the Eved Ivri submits to the householder’s authority in exchange for the chance to
pay off debts of a theft or to escape destitution, while the Eved Kena’ani submits to his
authority in exchange for his purchase price.
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-X?1 ;3WDI-NR R RITL1ORY LRI W 0D L, WaWa 1oy Rian-X9) o 1A inia pywa
Xon 72 MW, mm-9% 79y xR % Delayed wage payments are thereby a particular
manifestation of oppression towards hired workers.

A verse in the central Torah portion Qedoshim juxtaposes such delays to
robbery as well: I72-79--30% , 1" N2ys PH0-XD SN K9 TY-nR pwyn-re. 10
Note that this verse uses o n2ys (“the Sakhir’s labor”) rather than the above
verse’s 172% (“his hire”), indicating that withholding an employee’s wage is akin
to stealing the fruits of his labor. The Gemarah offers varying interpretations of
what this latter verse’s differentiation between oppression and robbery means
regarding wage payments. Oppression is given when an employer repeatedly
says to his employee that he should return at a later point for his wages, or lies
that he has already paid them, or denies ever having hired the employee; while
robbery is constituted when the employer admits to owing wages, but none-
theless refuses to pay them, or falsely claims to have already paid the wages.'*"’

Interpreting the second of the above three biblical verses, the Talmud ex-
plains what it means that a worker’s soul is set upon wage payments: &)1 192K
TR 727 1w P¥ R ANMY MEY DR I0m) 729K 70NN WA 7T 79V 0 2101 WO IR R
WA WO KN TR TOW MW wAdT 93 wor nx xwn XA vox.'™ The first
interpretation indicates that for risky or discomforting jobs, workers labor for
their employers if and only if they are paid in return. Wage payments thereby
become a conditio sine qua non of employment relations. Without pay, people

1045 Dtn 24,14-15: You may not oppress a hired worker, poor and needy, from [amongst] your
brothers, or [amongst] the strangers that are in your land within your gates. On the same day
you must give him his pay [lit. hire], and the sun may not go down upon it, for he is poor, and
upon it he sets his spirit/soul; lest he call out against you to YHWH, and there will be upon
you sin.

1046 Lev 19,13: You may not oppress your fellow, nor rob him; the wages [lit. labor] of a hired

worker shall not remain with you (throughout the night) until morning.
Additional Bibilical prohibitions of withholding wages are found in the verses prohibiting theft
in general (Ex 20,13; Lev 19,11). Given that the Talmud harshly condemns even the theft of
minute amounts such as a Shave Perutah (bBQ 119a, bSan 57a, GenR 31,5), the severity of
stealing substantial sums such as wages becomes all the more apparent.

1047 bBM 111a. The second opinion of what constitutes robbery thus corresponds to the second
opinion defining oppression. Rava concludes the Sugya with his opinion that oppression and
robbery are identical, but that Lev 19,13 lists them both to indicate that two prohibitions are
transgressed when withholding wages.

1048 bBM 112a: “... and upon it he sets his spirit/soul [Dtn 24,15].” Because of what does [the
employee] ascend a ladder, suspend himself from a tree, and put himself [in a position where
he is] at risk of death, [if] not for his wage? Another interpretation: ... and upon it he sets his
spirit/soul.” Everyone who withholds an employee’s wages [is considered] as if he has taken
his spirit/soul from him.

A subsequent Machloket between R. Huna and R. Chisda discusses whether the soul of the
employer or employee is meant.
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would in most cases not work for others. Financial compensation is thus often
the reason why people labor in the first place.'™ As a consequence of wages
being an essential motivating factor of employment, withholding them is akin to
removing an employee’s soul, particularly because he depends on them to sustain
himself and often his family as well.

So great is the talmudic concern for those hiring themselves out to receive
their pay that it permits the employee to whom wages are owed to enter the
employer’s home to fetch them, in direct contradistinction to the biblical pro-
hibition of creditors doing the same with their debtors in the case of general
loans.'™ Such differentiations likely result from the insight that while wage
workers are existentially dependent on a continuous income stream from their
pay, lenders providing interest-free credit can survive without their capital being
returned immediately.

This wage dependency of employees is the first argument in the following
fascinating Sugya that can be viewed as reflecting the fundamental tenets of
talmudic employment ethics while also being a paragon of the Talmud’s dia-
lectical method: '**'

A | The employee swears [that he has not yet re- 92y .50 AT AW oW
ceived his wages] in his time [the time during 10525090y yaws 1R
which he is eligible to be paid], and receives
[his wages]. Once his time [to be paid] has
passed, he does not swear and [does not]
receive [his wages].

B | And why did the rabbis enact that the employee 7129 7°% 19PN PRAR 0w
swears and receives [payment]? 2P yanwn?
[...] [...]

1049 Of course, some people would perform certain commercial jobs without financial
compensation, but such cases are most likely exceptions that prove the rule.

1050 bBM 115a, Dtn 24,10.

1051 bBM 112b-113a.

1052 mBM 9,12. As discussed below, by “his time” the Mishnah means the time frames within
which a worker must claim and receive his wages. This Mishnah’s Reisha teaches that the
commandments demanding such timely payment are only violated if the worker demands his
pay, otherwise they are not. And this Mishnah’s Seifa teaches that if there are witnesses that
the employee had demanded his wages within the set time limit, he can still take an oath and
receive payment even after these time limits have passed.
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C | The oath is [actually the privilege] of the TP RO 002 O¥aT Avaw
employer, but the rabbis took it away from the n°an ¥aT avaw’h 120
employer and imposed it upon the employee for | 11 >73 DIWwn IWR AT
the sake of the employee’s livelihood. POWT

D | And for the sake of the employee’s livelihood, | R37097 9OWT 11 >3 WM
are we to cause a loss to the employer [by A ova? o
forfeiting his legal right to be freed from
payment by taking an oath]?!

E | The employer himself is pleased that the 9 R OM NN HYa
employee swears and receives [payment], so 33777 93 PP 1O yanwnT
that workers should hire themselves out to him °HYId Y 1T
[rather than mistrust him due to a reputation of
not paying wages].

F | [On the contrary], [t]he employee himself yanwnT 779 K21 O 1IW
would be pleased if the employer took an oath 3377793 YpDM M°an Hya
and were exempt [from payment], so that MINDT
[employers] engage him [rather than mistrust
him due to a reputation of alleging unpaid
wages].

G | The employer is forced to hire [workers]. QAR 7°770 Y N2 Hva

H | The employee is also forced to hire himself out QAR P10 KV N1 oW
[to employers].

I |Rather, [the reason for the ruling is that] the 0°%3192 710 1727 ¥ RON
employer is busily occupied with [multiple] Eh
laborers [at once].

J | If so, award [the wages to the workers] without 7Y12W K72 7779 2001 007 R
any oath.

K | [The purpose of the oath is] to appease the 27 HYa YW Ny 08 01
mind of the employer.

L | Then let him pay [wages] in front of witnesses. Q°7va 7% AN

M| That would be too much trouble. XN2M 17 RAMW

N | Then let him pay [wages] in advance. XIP2Yn 7°7 200
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O | Both [the employer and the employee] prefer 79P2 0K DI
credit.'%%®
[...] [...]

P |If so, even if his time [the period during which | 7298 211127 72y “5R *371 °K
the employee may claim wages] has passed, DI VAW 1R AT 12V 1N
[the employee should] still [be believed]. Why
did we learn [in the Mishnah], “When his time
has passed he does not swear and receive?”

Q |1t is a presumption that the employer does not | 2Wwn 712w N°371 YY1 PR AP
transgress the prohibition of “shall not remain” 790 93
[Lev 19,13].

R | But have you not said that the employer is busily 7170 N°27 HY2 NIAR RN
occupied with [multiple] employees [at once]? X7 1Yo

S | Those words [apply] only before his obligation AT OUNORT NP Y20 10
[to pay wages] matures, but after his obligation |7 732271 11 Ron 2aR 7°210
has matured, he occupies himself with it and 927 PWHIR
remembers it.

T | And [do we presume] that the employee would | 21an 2 own 221w 175w N
transgress the prohibition of “do not steal” [Lev
19,11]?

U | There [in the case of the employer] we have 7RI RN RO OPIN 00N ana
two presumptions [in his favor], here [in the PIM 2IN KR N°27 HY3a "aa
case of the employee] we have [only] one. With | Dwn 129 n°277 992 1RT X1
the employer we have two presumptions, one RIWN W PRT RTM PoN 22
that he does not transgress the prohibition of AR R R 1OV
“shall not remain” and another that the
employee does not permit his wages to be
delayed, and here we have [only] one
presumption [as noted above].

1053 Rashi (loc. cit., s.v. m9pna 0°¥1N 07°1w) explains that the employer prefers credit (i.e., to pay
workers after a job is done) because he may not yet have the money for wage payments, and
workers prefer this setup because they might lose their wages while on the job.
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The Sugya sets out (B) to understand the mishnaic ruling (A) that workers may
receive allegedly unpaid wages by taking an oath.'®* The wonderment of the
rabbis at this ruling, which essentially institutes a wage insurance and guarantee
for workers, results from its apparent reversal of the biblical law that the defend-
ant in property claim cases may take an oath to be absolved of all liability, '*>
and of the halakhic principle that a plaintiff who claims property from others
bears the onus probandi.'”® According to the Mishnah, the employee need not
provide any further proof that he is owed wages for his oath to be accepted, and
the employer may not even take an oath to repudiate the claim that he had not
already paid wages. These reversals give rise to the assumption that the Mishnah
may have categorically prioritized the rights and position of workers vis-a-vis
their employers, an assumption which the ensuing Shagla veTarya, the dia-
lectical give and take of the Gemarah, sets out to negate.

First of all, C and D equate the employee’s right to earn a livelihood with that
of the employer. The Gemarah thereby does not accept employers to be penal-
ized through a removal of their right to absolve themselves of wage-payment
claims with an oath simply because they might be viewed as being in a somehow
more comfortable position than their employees. Instead, the Gemarah even ar-
gues that the mishnaic ruling that at first sight benefits employees in fact pleases
employers (E) who cannot afford to endanger their access to the labor supply by
establishing a reputation of withholding wages. Rejecting this argument, because
employees are equally interested in establishing a good reputation (F), a remark-
able statement of mutual dependency in the employment relationship is made:
employers are forced to demand wage labor, and laborers are forced to supply it
(G and H). In contradistinction to the common perspective that it is the workers
who are dependent on jobs, the Talmud here notes that employers also depend on
hired labor. Both require each other, and both are consequently interested in

1054 The Tosefta (tBM 10,6) specifies what case the Mishnah is dealing with: When the employer
says to [his employee], “I have already paid you your salary,” while [his employee] claims,
“You never paid me.” But if [the worker] says, “You hired me,” and the employer says, “I
never employed you,” [if] the employer says, “I promised you a Sela,” and [the worker] says,
“You promised me two,” then he who lays claim against his fellow bears the burden of proof.
Thus the mishnaic exemption is only applicable to cases were the worker disputes having
received payment itself, not however in cases where the litigants disagree over the
employment per se or its wage level.

1055 Ex 22,9-10.

1056 bShevu 46a-b: P17 oY 117amn Xoxwan naX. See also bBQ 46a-b, which calls this maxim a
fundamental principle in law. mShevu 7,5 also rules that both agents and employees can take
oaths to claim payments. bShevu 45b discusses the legal basis for this shift of initiative from
the halakhic norm.
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a good reputation vis-a-vis the other. Such balanced views simultaneously
strengthen the position and affirm the equality of both parties in an employment
relationship.

The remainder of the Sugya continues the concern for mutually beneficial and
constructive employment relations—positing that the reason for the mishnaic
ruling is simply that one employer has multiple employees but an employee has
only one employer, and thus that it is more likely that the employer forgets about
a particular wage payment (I); refusing to make it even easier for employees to
claim wages by not requiring an oath in order to grant the employer peace of
mind (J-K); cautioning not to interrupt a smooth flow of business through
burdensome regulation (L-M); and seeking solutions that benefit both sides of
the employment agreement (N-O). Having rejected all alternatives to deal with
the case of conflicting claims regarding wage payments, the Gemarah argues that
the Mishnah’s rulings are in the best interest of both employers and employees.

The Sugya then concludes with an explanation of the further mishnaic ruling
that after a certain time period an employee can no longer receive his wages, even
if he claims them with an oath (A, P), unless he has witnesses that he demanded
them on time. The time-bound nature of wage-payments to which these teachings
refer is dealt with by the preceding Mishnah: ,7%°% %@ ;72°%7 95 721,00 oW
VIV LTIV VIV L, WTNT VI ,NAW I .A9000 91 a1 DD 823, MY oW .ava 9o nan
9997 991 a1 99 A L9993 KXY ;0rA 99 A a1 ’e--y1aw. %7 With this ruling,
the sages thus again seek to establish constructs that benefit both transacting
parties of the employment agreement, similar to how the Iska agreement is con-
structed in a manner that pleases both its investors and managers.'* On the one
hand, this Mishnah grants employers of night and day workers a twelve-hour
window to pay wages after the completion of a job, while likewise enabling wor-
kers to claim their wages for this extended period as well.'® While mBM 9,12

1057 mBM 9,11: A day worker collects [his wages] any time [during the following] night; and a
night worker collects [his wages] any time [during the following] day. And an hourly worker
collects all night and all day. The weekly worker, the monthly worker, the annual worker, the
seven-year worker—Tif he] leaves during the day, he collects any time during that day; [if he]
leaves at night, he collects any time that night or the following day.

1058 As discussed in the chapter on investor relations of this thesis (section 4.1.2.). It is hence
inaccurate to one-sidedly portray this Mishnah as detrimental to employees’ interests, as is done
by Hillel Gamoran (Talmud for Everyday Living. Employer-Employee Relations, pp. 38f.).

1059 The twelve-hour window applies to workers hired by the day or by the night. For the day
worker hired by the hour, the Gemarah later rules that he can collect his wages all day,
whereas there is a Machloket until when the night worker hired by the hour can collect his:
Rav maintains that he can collect his pay all night, whereas Shmuel holds that he can collect it
all night and the following day. The same Machloket is then applied to the workers hired for
periods longer than a week (bBM 111a).
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above institutes the norm of an oath that seems to mostly benefit employees,'*®

the interpretation offered by mBM 9,11 of the biblical sources for prompt wage
payments appears to be more advantageous for employers, who are likelier to
profit from the twelve-hour time limit.'*'

The Talmud proceeds by presenting a Baraita supporting these mishnaic
enactments. According to its reasoning, the commandment of Lev 19,13 not to
keep the wages of a hired worker “all night until the morning” applies to the day
worker, and the commandment of Dtn 24,15 not to “let the sun go down” upon a
wage applies to the night worker.'” This permits their employers to keep the
wages overnight and until the next sunset, respectively. The Gemarah then ques-
tions these interpretations, suggesting that they can be applied the other way
around, i.e., Lev 19,13 to the night worker and Dtn 24,15 to the day worker,
whereby they both must be paid before their respective shifts end. This inter-
pretation would consequently favor employees in so far as they then need not
extend credit to their employers for up to twelve hours, and are instead eligible to
receive their pay even before they finish their shift. Yet such an interpretation is
rejected by the Gemarah on the grounds that hire is payable only at the end of an
engagement (M02 X9X NRonwn PR Mow).'° This is a fundamental principle
often taken for granted as it has become the norm for workers to be paid at the
end of their engagement cycle or project rather than in advance.'***

The talmudic discussion of our second Mishnah contains a starkly dialectical
tension. On the one hand, stern warnings are given to employers against with-
holding wages, with a total of six biblical traditions adduced to condemn this

1060 Although the ensuing Gemarah aims to show that this Mishnah’s norm permitting employees
to take a unilateral oath to receive payment in wage disputes is to the benefit of employers as
well, it is nonetheless a clear privilege for workers that they can claim wages by swearing that
they have not received them yet. It is important to bear in mind however that taking an oath is
a serious matter that the Halakhah only uses very sparsely due to the biblical prohibitions to
swear falsely and in vain. Requiring workers to take an oath in order to claim their legitimate
wages might discourage some from claiming what is rightfully theirs.

1061 While there is a certain utility for workers in being able to claim their wages for an extended
period, most would surely enjoy receiving their day wages before the sun sets and their night
wages before morning, rather than waiting for them longer. Employers, on the other hand, can
surely profit from delaying labor cost impact on their cash flow (as noted by Rabbah b. R.
Huna about the market traders of Sura, bBBM 111a).

1062 bBM 110b.

1063 Ibid.

1064 The Gemarah’s above reasoning that both employers and employees prefer credit is likely less
valid in contemporary times. For while the former can today still benefit from credit because
they may not have the liquidity to pay workers until after they complete their job, the latter run
less risk of losing their pay while at work with the introduction of bank accounts and other
cashless payment systems.
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practice: QWM Y™ DR PWYN 22 DWR AW 1997 MAY 12 12 PO 12w w2 72
OV RAN K7 DIWAY 1MW 1NN 1172 2R PON 92 21w 21 PO PIwYN D2 2w Dran 9l
wawn. % And on the preceding folio, a proverbial verse is cited to warn against
withholding wages even longer than a day or night: X Xwn 22 0wn 12 27 MK
0K WM IR W WY T2 T¥IS RN IR 98P X 707 27,12 These traditions are an
unequivocal critique of employers not paying workers their due punctually.

Yet on the other hand, this same Gemarah immediately proceeds to provide a
technical loophole through which these time constraints can be avoided: 2"n
97 M 119w ROW °9% 1 1Y D2 DIWn PI2W PR I 2O9VI0 9 DWW R 1770 NG
D197 IR DWW RINT RIT 1OV 1MW "HY 037W 1P INRT R MT 2277 19¥R N2WD PRY
NN TITIW TR NPT 2YA 2011 M 02wn 115w 12 1M1 1730 WA 1R 12w Myt
222319 % IR 2T e 2R MIN 12 AT 1027 9Y2 5V 0375w 12 INRT XM XY
T R KIVW MY WM 1A HYa By 03w i xw. ' This striking tradition
teaches bluntly that an employer can absolve himself of the responsibility to pay
wages within the biblical due-dates as interpreted by the Talmud.'**® The way an
employer can achieve this easing of payment obligations is by collaborating with
others, such as with his peers or his own employees and agents. The fact that the
Gemarah reports three renowned and respected Amoraim to have engaged in
such collaboration indicates that the presented loophole is not transmitted as a

1065 bBM 1lla: All who withhold wages of the employee transgress [the following] five
prohibitions [lit. names] and one commandment: “You shall not oppress your neighbor” [Lev
19,13]; “Do not rob him” [ibid.]; “You shall not oppress a poor employee” [Dtn 24,14]; “The
wages of a hired worker shall not remain with you [throughout the night] until morning” [Lev
19,13]; “On the same day you must give him his pay [lit. hire]” [Dtn 24,15]; and “The sun may
not go down upon it” [ibid].

1066 bBM 110b: Rav said, “[The employer withholding wages beyond the twelve-hour pay limit]
transgresses, ‘You shall not delay [payment].”” R. Yosef said, “What verse [shows this]? Do
not say to your fellow, ‘Go, and return, and tomorrow I will give, when you have already have
it with you [Prov 3,28].””

1067 bBM 110b-111a: Our rabbis taught [in a Baraita], “One who instructs his neighbor, ‘Go out
and hire workers for me, neither [of them] transgress the prohibition of ‘shall not remain’ [Lev
19,13] [when they do not pay wages by the respective due times]. The former, because he did
not hire them, and the latter, because the wages [lit. the labor for which wages are due] are not
with him.” What’s the case [i.e., how so0]? If [the agent] said to them, “I am responsible for
your wages,” then he is responsible [for paying the wages in due time], for it has been taught:
“If one engages a worker to labor on that which is his, but directs him to his neighbor, he must
give him his full wages, and in turn goes and receives from the owner [for whom the work was
actually done] the value whereby he benefited him.” Rather, [the above exemption] holds good
only if [the agent] said to [the workers]: “The employer is responsible for your wages.”
Yehudah b. Meremar used to say to his attendant, “Go and engage workers for me, and say to
them [that] the employer is responsible for your wages.” Meremar and Mar Zutra used to hire
[workers] on each other’s behalf.

1068 Cf. the parallel tradition in tBM 10,5.
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mere hypothetical and discouraged construct.'® Thus, on the same folio, the
Talmud in its typically dialectical manner provides these liberal employer benefits
and simultaneously sternly condemns the maltreatment of workers through the
delay of wage payments beyond the strict standards of the Bible and Mishnah,
thereby both demanding and easing employment standards.

While this section thus far has postulated that the talmudic perspective on
compensation ethics balances employer and employee interests, there is none-
theless a tendency for the norms protecting employees to receive fair wages that
are timely and appropriate to outweigh those protecting employers from being
overburdened by excessively stringent pay regulations. This perhaps results from
the noted point that the Bible and Talmud assume hired workers to be in greater
existential need of money than their employers. Therefore, there are numerous
talmudic traditions establishing further labor rights, such as the prohibition of
unilaterally substituting monetary wages with the fruits of the worker’s labor,'"”"
the illegitimacy of making punctual wages dependent on the financial status of
employees,'””" or the right of employees to bequeath their wages to their heirs.'*”?
Furthermore, the Talmud professes the view that the quality of labor and the
dignity of workers is positively correlated to wage levels, and that these levels
should correspond to the value employees add and the costs they incur for their
employers,'”” all three of which can be understood as discouragements of bar-
gaining down worker pay excessively to extract exaggerated surplus value. This
strengthens the hand of employees in pay negotiations.

In fact, numerous talmudic traditions permitting different types of workers to
form self-regulatory associations'®’* can be understood as a legitimization of
worker unions aiming to strengthen and leverage employee influence.'®”” Simul-

1069 But the fact that sages utilize this loophole can also indicate an encouragement of making use of it
only in a righteous manner that respects worker rights, as would be presumed of the respected rabbis.

1070 mBM 10,6.

1071 bBQ 99a, bQid 48a, bAZ 19b, as cited by Schnall, David J., The Employee as Corporate Stakeholder:
Exploring the Relationship between Jewish Tradition and Contemporary Business Ethics, p. 57.

1072 bQid 15a.

1073 mBQ 9,4; bBM 764, 83a.

1074 tBM 11,12; bBB 8b. These traditions literally grant self-regulatory powers to community
boards and councils, but have been extensively applied by important responsa to labor-
collectives as well. See Tamari, Meir, With All Your Possessions, p. 149.

1075 For brief analyses on the legitimacy of trade unions and strikes in classic Jewish sources, see Tamari,
Meir, With All Your Possessions, pp. 149-158; and Schnall, David J., op. cit., pp. 62-65. It is impor-
tant to note that the talmudic sources on which these norms strengthening worker bargaining power
are based, however, can be equally well applied to employers, granting them the right to form profes-
sional trade associations. For instance, tBM 11,25 rules that bakers have the right to agree on weights
and measures amongst themselves—this source is used by the secondary literature as a legitimation
for bakers to form unions, but it can be equally well understood to strengthen employer influence.
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taneously, however, the Talmud makes it clear that this strengthened influence
may not be detrimental to public interests.'”’® A narrative about the House of
Garmu, the noted temple suppliers of the Showbreads, reflects these two poles.
On the one hand, the Talmud criticizes the Garmu clan for abusing its bargaining
power to extract a two-fold pay increase through a strike, but this conduct is
condoned and even praised when the rabbis learn that the House of Garmu acted
in the public interest.'””” This narrative can thus be understood to simultaneously
encourage workers to leverage their influence vis-a-vis their employer, while
warning them not to do so at the detriment of the public.'"”®

As noted, the sources used to legitimize labor unions and strikes actually deal
with groups that are more similar to contemporary trade associations or suppliers
than employee organizations, but they nonetheless show that groups of people
offering goods on the market can cooperate to decrease the bargaining power of
the parties buying from them. Conceptually, the same mechanism can be applied
to unions and other employee associations which can effectively unite people
selling their labor into a common organization. These traditions can thus be un-
derstood to permit labor unions and strikes to form a collective counterweight
against employers’ authority. The underlying reason for this legitimization is the
Talmud’s concern with commutative justice, which in this context demands that
workers receive their dues. As noted, paying hired workers fairly, in particular
punctually and sufficiently, is of the utmost importance for the sages, in whose
view a failure to do so is akin to robbery and even murder.

Furthermore, traditions granting special treatment and rewards to the Eved can
be understood as exhortations to provide benevolent benefits to workers beyond
their regular pay. A Baraita demands that the master of an Eved treat the latter to
the same living standards as his own: ,7nwna 721 29812 TAY - Jav 17 210 °D :R°INT
T ANR W0 P amw XM W P amw anKk ,72°%p nd D9IR RIM KT Rb) 991X IR KN ROW
TRYY IR ANPD AV TAV ANPT 93 MR RO L1ANT 23 5V W X ovowm v 9w, 107

1076 bBB 9a, as taught by the stipulation that the self-regulatory ordinances of labor unions must be
ratified by an Adam Chashuv, i.e., a communal leader with a mandate to protect public
interests.

1077 SeemYo 3,11;tYo 2,5; bYo 38a; bSheq 14a; yYo 3,7 41a [Venice and Krotoshin Editions].

1078 For a brief analysis of the Garmu narrative as a labor conflict, see: Gordon, Barry/Ohrenstein,
Roman A., Economic Analysis in Talmudic Literature: Rabbinic Thought in the Light of
Modern Economics, Leiden/Boston, MA, 2009, pp. 152-154.

1079 bQid 22a: It was taught [in a Baraita], “‘Since it has been good for him with you [Dtn 15,16].
[This teaches that your servant should be] with you in food, and with you in drink. So that it
should not be [that] you eat bread [made of] fine flour, and he eats bread [made of] inferior
flour; [that] you drink aged wine, and he drinks new wine; [that] you sleep on top of
mattresses, and he sleeps on top of straw. From here it is said, ‘He who acquires an Eved Ivri
is like the acquirer of a master for himself.””
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Similar to the talmudic perspective on wealth that simultaneously encourages
prosperity and warns of its possible negative consequences,'® the Talmud here
simultaneously grants authority and mitigates it with humanity. Also, the Bible
demands that the Eved be given special gifts upon his liberation,'®" and the Sefer
haChinukh applies this norm as an ethical command to all other workers as well,
particularly those hired for longer time periods.'®™? There is thus a wealth of
norms, values and beliefs throughout the Jewish tradition urging particular bene-
volence in worker compensation, building on those demanding basic fair pay.

In theory, what employers receive in return for the above compensation
responsibility is primarily the legitimacy to direct their employees. This deal is
reflected in the Reisha of mBM 9,12: w> 2°92 70w IARY 7172 10w AR TR DV TR
AP 7Y TR 0w NS PR XY 2wk 12 WA 15w 10 mra awn 12.'% Conceptually
and semantically, this Mishnah equates the hiring of work animals and tools with
that of human laborers. The main 7zad haShave (“common denominator”) between
all three categories is that (punctual) payment is due for their utilization, and
consequently the party providing this payment is permitted to utilize them at his
discretion, within the bounds of Halakhah and Aggadah.'®* Similar to an ox
leased to plow a field and a shovel rented to dig a ditch, the hired employee from
a strictly functional perspective becomes an instrument under the direction of the
party paying him. In other words, the employee here receives compensation
rights in exchange for granting his employer certain rights to utilize and direct
him as a productive resource. As the British proverb relates: “He who pays the
piper calls the tune,”'® meaning that those paying someone to perform obtain
directive powers over the performance. This mechanism is also found in a
number of talmudic traditions.

The Tosefta explicitly rules that once a worker hires himself out, his labor
power is no longer his own, and he may consequently not cause it to be dimin-
ished even during his free time off the job: %92 W3R MWyH »wa 53107 PR
1YY DX %3071 2%V RiT° R? NPINW 7°0WARY N°27Y IN092 WA 212 MY DR oW

1080 See this book’s chapter on executive compensation, section 4.2.2., pp. 160-165.

1081 Dtn 15,14.

1082 Sefer haChinukh, Mitzvah no. 482. For the talmudic discussion of the termination payment to
the Eved, see bQid 15a.

1083 mBM 9,12: Whether one hires man, beast or utensils, it is subject to [the laws] of, “At his day
you shall give him his hire” [Dtn 24,15], and to “The wages of the employee shall not remain
with you until the morning” [Lev 19,13].

1084 For directive authority does not, according to the Talmud, legitimize misconduct, as noted on
pp. 120f.

1085 The Oxford Dictionary of English Proverbs, Oxford/New York, NY, 1982/2008. , s.v. “he who
pays the piper calls the tune.”
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n*a Hya Hw InoRDM D1 v1om 1125 rmnm 2axm. ' Again, a comparison is drawn
between rented work animals and hired human laborers. Their work belongs to
the person hiring them (n°277 2¥2 2w 1N2X97), and they are consequently no longer
entirely free to allocate their productive capabilities as they please nor to diminish
their power. The rights of employers thus extend beyond the actual time em-
ployees spend on the job, limiting the latter’s legitimate scope of action to ensure
the former is provided with the value he is paying for.

All the more so during agreed-upon work time itself, the Talmud makes it
clear that the hired worker must follow the instructions of his employer. A
Mishnah rules that workers who deviate from these instructions are sanctioned
with decreased pay,'™ and the following Gemarah uses striking language to
demand that employees fulfill the will of their employers: 5w ny7 5y °2v17 92
1 X1 a1 52 %8 Similar to the above Tosefta, this tradition teaches that
workers who fail to follow the direction of the party paying for their labor are
considered robbers. Both sides of our second employment agreement are thus
guilty of robbery according to the Talmud when the respective obligations of this
agreement are not met. 1089

The converse of the employee’s prohibition to diverge from the employer’s
directive authority is the latter’s legitimacy to exert it, as is inherent in the
halakhic concept that hired workers effectively become an extension of those
hiring them: RW 12712 - DMK 0°727 712 PXY7 - 2919 NRVYN (7AM1 2717 821 20K
5y 5w DRI O 7RO MY WY 12 MR DAR a0 Ry 7Y ,a10 Y wa1 N hya o
X7 AT 9Ya T ITT Y1 IRy b mR - X nean'®? The employer is here
granted legal title to the fruits of his employees’ labor. The analogy of the hired
hand also implies that just as a well-functioning hand serves the person to whom
it belongs, so too should a hired worker follow the legitimate directions of the

1086 tBM 8,2: The worker has no right to do his [own] work at night and to hire himself out during
the day, to plough with his cow during the day and to hire it out in the morning. Neither may
he deprive himself of food and starve himself [in order to] feed his food to his sons, because
this is robbery of his labor, which belongs to the employer [lit. householder].

1087 See the Seifa of mBM 6,1 and the discussion thereof on bBM 77b.

1088 bBM 78a-b: Every [worker] who deviates from the employer’s stipulation [lit. opinion, mind]
is called a robber.

1089 See pp. 270ff. for a discussion of sources equating the withholding of wages to robbery.

1090 bBM 10a: Rava objected to R. Nachman [who has just ruled that if a man finds an object for
his neighbor, the latter does not acquire it] [with the following Baraita], “A laborer’s find
belongs to himself.” This ruling only applies when the employer said to the employee, “Weed
for me today,” [or] “hoe for me today.” But if he said to him, “Do work for me today,” the
laborer’s find belongs to the employer. [R. Nachman] answered him, “A worker is different,
for his hand is like the hand of the employer.”
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person paying him. This is also reflected by two talmudic traditions ruling that an
agent who fails to follow his principal’s instructions must compensate the latter
for any losses caused.'®"

The responsibility to follow employers’ directions of course also applies to
managers, who are as noted etymologically related to the Latin manus (hand),
being the extension and under the direction of their supervisory bodies. Given
particularly the substantial impact of many managerial decisions, the supervision
and direction of management (primarily by but not limited to boards of directors)
become all the more necessary. This notion is expressed by the following tal-
mudic license or even demand to supervise workers already cited above: >27 )
oW ,N00137 *H32 wanwN ,JNWD °T7A2 va? '['DN]7 XM 7277 MYR 1PAR 2 I N hink
LRDIPIT RN - N2I57 9952 WANW™ RN KIN°1 - nws 923 wa> Rfytaligmlig oK1 D99
TPTOD WDIT SN2 RAMON - TRy 2w X1 o Mow.'%? The Gemarah here
ironically warns employers against leaving employees that can potentially cause
substantial damage unsupervised, thus encouraging leadership and direction.'®?

It is important to note that the Talmud does not condone an actual rule or
dominion of an employer over employees, but rather only institutionalizes strictly
legal obligations and limitations of the latter’s scope of action during periods
when they are hired.'” That employees remain fundamentally free and auto-
nomous despite such limitations is reflected by the mutual liberty and contractual
exchange traded in the third and fourth agreements studied below. Yet even with
the following two employment agreements as mitigating forces, the responsibility

1091 As noted, bBM 76a rules that a hiring agent promising a higher wage than his principal had
stipulated must pay the differential out of his own pocket, and bBM 73b requires an agent who
negligently fails to purchase wine for his neighbor to compensate him should prices have
increased since.

1092 bBM 29b: R. Yochanan said, “He who inherits much money and wishes to lose it, [should]
wear linen garments, use glassware, and hire workers without supervising [lit. sitting with]
them.” “Wear linen garments” refers to Roman linen, “use glassware” refers to white glass,
and “hire workers without supervising them” refers to [workers handling] oxen, who can cause
much loss.

1093 For a further tradition encouraging the supervision of workers, see bChul 105a, which teaches
that it is better to inspect fields and monitor workers twice than once per day.

1094 Regarding the nature of the claim that an employer acquires from the employee through the
employment agreement, Aaron Levine cites R. Moshe Feinstein’s differentiation between three
approaches: i) R. Aryah Loeb b. Joseph haKohen views the claim as a lien on the person of the
employee, ii) Tosafot instead conceptualize the employment agreement as constituting
reciprocal claims for the parties involved, while iii) R. Jacob Moses Lorberbaum views the
employment agreement as only generating self-requirements. (Iggerot Mosheh, Choshen
Mishpat 1,81, as cited by Levine, Aaron, Moral Issues of the Marketplace in Jewish Law, fn.
32, p. 317.) Thus, all three approaches reflect the notion that employees become legally
obligated towards their employer while maintaining their fundamental freedom and autonomy
within and beyond the employment agreement.



284 7 Ethics Taxonomy Dimension 6: Value Chain

towards the directive authority of employers is a considerable price employees
must pay in return for guaranteed, timely, and dignified wages, constituting a far-
reaching discretionary empowerment for employers to extract value from the
labor they hire as they see fit. Nonetheless, the talmudic demand that employees
earn dignified purchasing power is surely somewhat of a compensation for the
right it grants employers to exert directive power.

The Third Agreement: Mutual Liberty | Mutual Responsibility

Having agreed to trade work for labor and fair pay for directive authority, the two
parties of the employment agreement are bound to each other through specific
responsibilities. Yet the Talmud believes that these obligations may not inhibit
the respective freedom of the two parties to disengage from each other, while it
simultaneously emphasizes that this liberty must be exercised responsibly.'*”

In particular, freedom in talmudic employment relations means the right of
employees to quit their jobs and the right of employers to dismiss their workers,
whereas the corresponding responsibility means that each party must minimize
the loss and inconvenience caused to the other through this liberty. Employment
may thereby not lead to the enslavement of the employee by the employer, nor may
it become akin to a marriage for the latter from which he can only extract himself
with considerable cost and effort, which in turn does not mean that ex negativo
the two parties are categorically free to back out of their agreements at will.

The source for this dialectic is a Mishnah and nearly two complete folios of
Gemarah following it. By the terse and concise standards of the Talmud this is an
extraordinarily elaborate exposition, indicating the importance of the issue of
mutual liberty and responsibility in employment relations. Yet an analysis of the
entire source text in its original form and a discussion of its discursive dynamic
are remarkably absent from the Jewish business ethics literature, which instead
mostly paraphrases certain parts of the Sugya to support the respective points
argued for. The following chart instead presents this Sugya in its entirety along-
side a derivation of implications for employers and employees reneging on em-
ployment agreements. 109

1095 This is likely also why the master of the Eved bears much more responsibility than the
employer of the Sakhir, for the Eved is not at liberty to disengage from his servitude, until the
Sabbatical Year at least.

1096 In the interest of readability and efficiency, the chart paraphrases the Hebrew and Aramaic into
English alongside the developed implications.
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Source Content Translation/ | Implications for Source
Type/ Paraphrase Reneging on Text
Location Employment Agreements
mBM If one hired workers The Mishnah’s opening R WA
6,1-2 and they deceived one |ruling, as understood by the | Wwum ,PImRa
(bBM another, they have Gemarah below, establishes | R--7771 DR 17
75b-76a) |nothing but complaints | the fundamental freedom of | 1%y a7 077
against each other and |an employee to quit and of PN XOR
hence have no valid an employer to fire. While | 7anm nR 10w
monetary claims.'®’ If | backing out of employment ITPR DR
one hired a donkey- agreements is homiletically X277
driver or a wagon- discouraged (as reflected by RiabRah)
driver to deliver planed |the legitimacy of 1937 1%
wood, or to deliver complaints), doing so is 72310 ,nnY IR
flutes for a bride or for | nonetheless halakhically unws MoY?
the deceased, or if one |permitted for both sides. 1098 Railv/zainihlal
hired workers to remove | The Mishnah then, however, | X177 227 521
flax from steeping proceeds to limit the 1T, TR
waters, or if one hired |freedom it has just granted opPn--173
workers to do anything, | employees to quit their job ,OTX PR
which, if not performed, | without incurring any N POV W
would cause a loss, financial penalty, ruling that o
and they reneged on when they renege on R DWA
their commitment and | employment agreements 1T, TN
refused to work, the that are time-critical, where a7T--112
law is as follows: in a |a retraction hence causes a oY ;NN
1097 Recall that this Mishnah was presented in the chapter on executive compensation of this thesis

1098

[see pp. 154-158] because the ensuing Gemarah first understands the deception to have taken
place between a hiring agent and employees. But as noted the proceeding Gemarah then
suggests, based on a Baraita, that the Mishnah may be dealing with a case where the deception
occurs between an employer himself and his employees, namely when one or the other reneges
on an employment agreement. The third possible understanding later offered by the Gemarah
is that the deception takes place between two business partners, when one of them withdraws
from an agreed-upon deal.

Rashi (bBM 76b, s.v. mmy1n RoR 11 9 71 02 PR) explains that the reason the deceived party is
not granted a monetary claim is because the deceiving party did not actually cause him a loss.
Thereby, employers can tell their employees to find work elsewhere, and employees can tell
their employers to hire other workers. Nonetheless, the Mishnah sees a retraction as justified
grounds for resentment and complaint because of the inconvenience caused by having to find
alternative workers or employment.
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place where there are
no other people that
can be hired at a
comparable wage, the
employer may hire
other workers to
replace the original
ones, even for
increased wages at the
original workers’ ex-
pense, or he may trick
the original workers
into returning to work
for him.

If one hired workers
and before completing
their task they reneged
on the commitment to
their employer, they
have the lower hand. If
the employer reneges
on his commitment, he
has the lower hand. All
who deviate from a
work agreement have
the lower hand, and all
who renege on work
commitments have the
lower hand.'®”

loss to the employer, they
are liable for this loss. In
particular, they are respon-
sible to compensate the
employer for higher labor
costs if no other workers
can be found for the
original wages, and the
employer even has the right
to deceive the originally
hired workers into returning
to him. The liberty of
employees to end their
employment is thus
mitigated by their responsi-
bility to avoid losses to their
employer.

The Mishnah further quali-
fies the freedom to unilater-
ally retract from employ-
ment agreements. Once a
worker has started a job, he
is penalized for quitting it.
Likewise, an employer is
penalized for reneging on
his agreement to provide
work. How the penaliza-
tions are computed and
what the seemingly super-
fluous conclusion of the
Mishnah means is dis-
cussed by the Gemarah
below.

,I1 noan Hya
NNt T
,7Iwnn 5N
;AnNnNY T
Rilaislshir)l
annnne 17

1099 By “lower hand” the Mishnah means that the wage of the worker who quits mid-job is
calculated in the way least favorable to him when market wage levels change since he struck
his employment agreement. When market wages rise, the employee is responsible to subsidize
the employer’s increased labor costs, whereas when wages fall, the employee has no right to
claim a share of the employer’s decreased labor costs.
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Baraita
(bBM
76b)

After having con-
sidered the possibility
that the Mishnah deals
with a case of decep-
tion between a hiring
agent and employees,
the Gemarah now con-
siders the possibility
that deception occurs
between an employer
and employees: if you
prefer, “deceiving” for
this Tanna means “re-
tracting.” For it has
been taught in a Baraita:
If one hires workers
and they deceive the
employer, or the em-
ployer deceives them,
they have nothing but
complaints against
each other. When does
this ruling apply?
When the workers
have not yet gone to
the work-site. But if|
for example, donkey
drivers hired by the
employer to transport
grain went to the
agreed-upon pick-up
location and found no
grain to transport, or if
the employer hired
workers to plough a
field and they went
there and found the
field damp and un-

The entire ensuing Gemarah
rests on the linguistic
similarity between the
above Mishnah and a
Baraita. Thus, deception can
be constituted by retraction,
and this equation thereby
critiques breaking
employment agreements,
from either side.

Whereas the above Mishnah
qualifies the freedom to
retract for the employee,
this Baraita does so for the
employer. Thus, once
employees go to work, the
employer is responsible to
pay them even if he no
longer can or wants to give
them a job.

When hiring piece-workers,
the employer is free to fire
them before they have
begun work on the job.
Otherwise, he is responsible
to compensate them for the
work they have already
performed. Conversely, the
piece-workers are free to
quit before and after they
start work. In the latter case,
they are eligible to be paid
for the work already done.
The Baraita proceeds to
teach two differing methods
to evaluate the
compensation an employer
owes a fired piece-worker
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suitable for ploughing, | who has already done some XTI
the employer must pay |work. According to the first | DX 772 Prw
them their full wages. |method (that of the Tanna WYY
Nonetheless, the wages | Kamma), the employee is ww o
may be decreased to | not penalized for quitting, M1 0T
account for the fact and the employer must bear W V9D 177
that one who comes the brunt of higher labor TNORD 1N
loaded with grain is costs. But according to the 1w 170
not comparable to one |second method (that of R. a1 2°V90
who comes without a | Dosa), the employee is a? 1M ¥90
load, and one who penalized for retracting XOY7 " Y90
performs labor is not | from his employment T2 PR IR
comparable to one agreement. Thereby, he TNYY
who sits idly. would have to subsidize the o0 MY
When does this ruling |higher labor costs incurred mww a9
apply?"'” When the by the employer forced to M1 0T
workers have not yet | hire new workers. Thus, W Hpw an®
begun to work. But if | both these opinions affirm TNORDR 1N
they have already the fundamental freedom of 1w 190
begun to work, we employees to quit their job. ox1 D°V90
evaluate for them the | Yet the latter one rules that | am% 101 %0
labor they have thus they are responsible to bear na Yoo
far performed and the |a price for this freedom in QMK 0127
employer must com- | some cases by accepting PRY 7272
pensate them decreased wages. 2aR TR
accordingly. Despite the differing 2R "272
How is the due com- | degrees of responsibility N POV W
pensation calculated? |demanded by these two 7X°0 WUn
If, for example, the opinions, both hold that 7772 MR YN
workers agreed to reap | liability is strictly limited. NYYP Y90
grain for two For the compensation that 1201 182 037
Sela’im,""*" and they ~ |employees are obliged to 7 2NY
reaped half of it, but | pay their former employers WM

1100 The Baraita now asks when its opening ruling applies to piece-workers, whereas the previous

1101

ruling dealt with time-workers.

1 Sela = 2 Sheqalim = 4 Dinarim -> 2 Sela’im = 8 Dinarim. For a description of the talmudic
currency system, see the following brief online exposition from the Jewish Virtual Library:
Weights, Measures, and Coins. From the Bible Through the Talmudic Period,
http://www .jewishvirtuallibrary.org/jsource/History/weightsandmeasures.html
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then quit and left the | for higher labor costs after 7V oY
other half unreaped, or |quitting cannot exceed their fall i
they agreed to weave a | wages. The Baraita then T Qwnm
garment in return for | teaches that liability 0727 N3
two Sela’im, and they |becomes greater in cases 712 2NR
wove only half of it, where the employees’ aw PRY
then we evaluate for | retraction causes an Rl 7 kel iab)
them the worth of the |immediate loss to the aw @ IR
labor they have already | employer. As also taught by | M2w% 2°%319
performed. If the value | the above Mishnah, the RY¥ 1R
of this labor is six employees are responsible 1987 71U
Dinarim, the employer |to compensate their former TPV 9 PR
still gives the em- employer for his increased nMmYIn XX

ployees one Sela.''”

Or the workers may
complete their job for
their full wages of two
Sela’im. And if the

labor costs, even up to
exorbitant wage levels
relative to their own. Their
responsibility for the
employer’s losses is further

work they performed |established through the
has the value of a Sela, | ruling that they may be
the employer pays tricked into returning to
them this one Sela."'” |their job through false
A differing opinion of |promises, a practice that

how the pay of workers
who quit is calculated
is offered by R. Dosa,
who says that we eva-
luate for them the worth
of the labor that still
needs to be performed
to complete the job

would otherwise violate
numerous prohibitions.

The Baraita then qualifies
this responsibility of
employees when they can
lead their employer to other
workers willing to hire
themselves out for the

1102 The fact that half the work done is worth six Dinarim, although the entire job initially was to
be compensated with eight Dinarim, means that the wage level has increased by 50% [now the
cost of labor to finish the entire job is twelve Dinarim]. The Baraita at this point thus rules that
the employer must incur higher labor costs if the original workers quit. For when he hires new
workers to complete the job, his total labor cost will be 10 Dinarim [four Dinarim for the
original workers plus six Dinarim for the new ones].

1103 The Gemarah below explains why these last two seemingly obvious rulings are taught.
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and this amount is then | original wage. Then, the

deducted from their employer need not incur any
agreed-upon wages for | unexpectedly high labor
the entire job. For costs, and the employees are

example, if at current | hence free to leave their job
wage levels the cost of | at will without any deduc-
the labor that still needs |tion in their prorated wage.
to be performed is
worth six Dinarim, the
employer pays them
only a Shegel (two
Dinarim).""™ Or the
workers may complete
their job for their full
wages of two Sela 'im.
And if the work they
have already performed
has the value of a Sela,
the employer pays
them this one Sela.
When does this limited
responsibility of em-
ployees who quit
apply?"'® In cases
where their reneging
on the employment
does not cause an
imminent loss to the
employer. But if a job

1104

1105

The employees who quit must thus compensate the employer for his increased cost of labor.
Originally, they would have received a wage of eight Dinarim, which means that half the work
would have been worth four Dinarim. After the 50% wage increase, however, completing the
other half will cost the employer six Dinarim, i.e., two Dinarim more than originally planned,
which would bring his total labor costs to 10 Dinarim. Instead R. Dosa rules that the workers who
quit are responsible to compensate their employer for this increase, and these two additional
Dinarim are thus deducted from their wage, leaving them with two Dinarim, i.e., one Shegel.

For the Tanna Kamma of the Baraita, employees who quit have no liability whatsoever to
compensate an employer for higher labor costs of completing a job. Even in the stricter
opinion of R. Dosa, employees who quit their job must only subsidize the increased labor costs
with their partial or at most their full wages, but never beyond that.
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is time-critical, the em-
ployer may hire other
workers to replace the
original ones at the
expense of the workers,
or he may trick the
original workers into
returning to the job.
How can he trick them?
He may promise them
double wages without
actually intending or
having to pay them.
And up to what wage
may the employer hire
other workers at the
expense of the original
ones? Up to 40 or 50
Zuzim (= Dinarim)."""
When do these respon-
sibilities of employees
apply? At a time when
there are no other wor-
kers in an area that
could be hired at stan-
dard wages. But if there
are other workers avai-
lable to hire at standard
wages, and the original
workers told the em-
ployer to go and hire
amongst them, then the
employer may neither
trick the original wor-
kers nor may he hire

1106 Thus, up to about a ten-to-twelve-fold increase over the original workers” wage of one Sela [=
four Dinarim].
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others for exorbitant
wages at the original
workers’ expense.
Then, the employer
only has grounds for
complaint and no valid
monetary claims vis-a-
vis his original workers.

Amoraic
discourse
(bBM
76b)

A teacher of Baraitot
taught the following
excerpt of the above
Baraita in front of Rav:
“The employer must
pay the workers their
full wages if the wor-
kers arrive at the work-
site and there is no
work to do for them.”
Rav said to him, “My
uncle R. Chiya said, ‘If
I had been the em-
ployer, I would have
only paid them as idle
workers and you say
that they should be
paid in full?!””

But there is no contra-
diction, since the
Baraita itself teaches
that they should be
paid as idle workers!
The teacher did not
complete the entire
Baraita before Rav, the

The Gemarah turns to a
discourse about the Baraita
that was just cited. Respond-
ing to its teaching that an
employer is responsible to
pay dismissed workers their
full wages, Rav protests that
his uncle would have only
paid them as idle workers.
This in fact corresponds to
the conclusion of the Baraita,
so both traditions agree that
once an employee arrives at
the work-site employers are
free to renege on their agree-
ment to provide a job, yet
they are responsible to pay
the laborer a wage even
though he does not do any
work, albeit a decreased one
to account for the worker’s
utility of being idle."'"’

The Gemarah then, however,
suggests that Rav, following
his uncle R. Chiya’s tradi-
tion, in fact grants em-
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1107 Rashi (bBM 76b, s.v. 2021 2wh 79X91 7w 19°7 R22 W0 X327 7217 1R 22R) explains that the idle
wage is calculated by estimating the benefit a worker has of not performing the agreed-upon
job and then deducting this benefit from his wage.
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latter hence only heard | ployers the right to dismiss XOWp X2 77
the part teaching that | workers appearing on the X707 XA
full wages must be job without being respon- TVIRG
paid. sible to pay them at all. R RNTIRTA
There are those who In order to synthesize this X710 K77
say that the Baraita apparent contradiction, the TVIRG
had in fact been Gemarah differentiates XNRN

completed before Rav.
And this is what Rav

responded, “My uncle
said, ‘If I had been the
employer, I would not
have paid the workers
any wages at all, and

between cases where an
inspection of the work to be
done took place on the day
prior to the beginning of a
job, and cases where such
an inspection did not take
place. In the former instance,

yet you say that they | there is no information
are paid as idle asymmetry between the
workers!””’ employer and the employees

But this view
contradicts our
Baraita!''*®

There is, in fact, no
contradiction. R.
Chiya’s ruling applies
in cases where the land
on which work was to
be done was inspected
on the prior
evening.''” Whereas
the Baraita’s ruling
applies in cases where
such an inspection did
not take place.

regarding the risk that a job
may no longer be available.
Both would know that, for
instance, a field might be
unsuitable for cultivation
the next day, and there
would hence be no work to
be done on it. Then, the
employer is free not to hire
the workers as initially
agreed upon, nor is he
responsible to compensate
them at all for the job loss.
If, however, an inspection
did not take place, and the
workers hence did not

1108 As an Amora, Rav could not have openly contradicted the tannaitic Baraita.

1109 1t is a Machloket between the talmudic commentators and the halakhic codes whether the
inspection must be conducted by the employer, the employee, or both. (See the commentary to
the Soncino Edition, bBM 77a, fn. 1.) The wording of the Gemarah simply states that an
inspection of the field took place or did not take place on the prior evening.
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expect their job to be at risk,
then the employer is respon-
sible to pay them idle wages.

Four
rulings of
Rava
(bBM
76b-77a)

This differentiation is
similar to what Rava
said: “If one hired
workers to dig, and
rain came and filled
the field with water,
rendering the land
waterlogged and hence
making work on it
impossible, if the land
was inspected the
previous evening, the
loss is the workers and
they need not be paid.
But if an inspection
did not take place, it is
the employer’s loss
and he must pay them
as idle workers.”
Rava also ruled, “If
one hired workers to
draw water and irrigate
his field, but then rain
came and watered it
before the workers
came, it is the workers’
loss and they need not
be paid at all. If how-
ever the river over-
flowed and thereby
irrigated the fields, the
loss is the employer’s,
and he must pay them
as idle workers.”

The Gemarah continues
with four rulings of Rava,
the first three of which repeat
the previous notion that the
employer’s responsibility to
compensate for job loss
hinges on the existence of
information asymmetries
regarding the risk of this
loss. In the first ruling, this
risk is determined by how a
natural occurrence such as
rainfall will affect the possi-
bility to perform a job. If the
workers are aware of this
risk, then the employer is
free to dismiss them without
compensation. He is hence
not responsible for job loss
caused by a force majeure
such as the weather
condition.

Whereas Rava’s first ruling
deals with a case in which
workers might not have
known that rainfall would
preclude a digging job from
being performed, this
second ruling teaches that
when it is clear that, for
instance, irrigation work
will no longer need to be
done if precipitation occurs
prior to it, then the em-
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Rava also ruled, “If
one hired workers to
draw water and irrigate
his field, and the river
stopped flowing at
midday, making it
impossible to continue
the job, the law is: if
the river usually does
not stop flowing, then
it is the workers’ loss
and the employer need
not pay them anything.
Yet if this river does
usually stop flowing,
then the law is: if the
workers are residents
of the town, it is their
loss. And if they are
not residents of the
town, it is the
employer’s loss.”

And Rava said, “If one
hired employees to
work, and they
completed their task at
midday, then the law
is: if the employer has
another task that is less
strenuous than the
first, he may give it to
them to work on for
the rest of their hire.
Likewise, if he has a
task equal in difficulty
to the first, he can
command them to
perform it. But if the

ployer is free to cancel the
job without any responsi-
bility to compensate the
workers. If, however, the job
is lost due to a natural occur-
rence that the workers cannot
be assumed to anticipate,
then the employer is respon-
sible to pay them an idle
wage for their hire period.
Again, this is because the
employer here has an in-
formation advantage to
which the workers are not
privy.

This same liability mechan-
ism is also inherent in Rava’s
third ruling—if the employer
could not have forecast that
a job would be lost due to
an irregular occurrence, he
is not responsible to com-
pensate the idle workers.
Conversely, if it is a regular
occurrence that a particular
job is lost, then the em-
ployer is responsible to
compensate the workers for
the job loss by paying an
idle wage, but only when
the workers could not have
anticipated the loss them-
selves.

Rava’s fourth ruling deals
with a case where em-
ployees no longer have
work to do because they
finish their job ahead of
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further tasks are harder
than the completed
one, he may not
command them to
perform it, and he
must give them their
full wages.”

Why shouldn’t they be
paid as idle workers
instead?

Rava referred to the
porters of Machuza,
who become weakened
if they do not work.

schedule. In such a case, the
employer may give them
further work for the time
period they are hired for if
and only if it is no more
demanding than the com-
pleted task. While Rava
seems to indicate that the
employer is then responsible
to pay all idle workers their
full wages for the remainder
of their hire, the Gemarah
makes an Ugimta (“specifi-
cation”) to resolve the con-
tradiction between this
ruling and the one above
that idle workers need only
be paid an idle wage.
Thereby, the employer is
responsible to pay the more
efficient than expected
employees their full wage
only if they suffer a loss by
being idle. In either case,
however, the employer is
not free to dismiss the
employees as soon as they
finish the job ahead of
schedule without paying
them anything for the
remainder of their hire.

Analysis
of the
above
Baraita
(bBM
77a)

The Tanna Kamma of
the Baraita taught,
“We evaluate for them
the worth of the labor
they already performed.
If the value of this

Returning to the above
Baraita, the Gemarah pro-
ceeds to analyze the state-
ment of the Tanna Kamma
that an employee is free to
quit without being penalized
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labor is six Dinarim,
the employer still
gives the employees
one Sela.”

This teaching shows
that the rabbis hold
that the worker has the
upper hand, i.e., he is
at an advantage, be-
cause he is not penal-
ized for quitting with
lower wages.

The Baraita also taught,
“Or the workers may
complete their job for
their full wages of two
Sela’im.”

This is obvious!

This ruling is neces-
sary only when labor
costs increased and the
workers quit in mid-
job, and the employer
went and persuaded
them to complete their
work for him. One
might assume that the
employees may say to
the employer, “When
we were persuaded by
you, it was on the
understanding that you
would increase our
wages.” Therefore the
Tanna Kamma teaches
that the employer may
respond to them, “Tt
was on the understand-

for doing so. This ruling is
seen as proving that the
majority opinion of the
rabbis holds that workers
are at an advantage vis-a-vis
their employers, for the
latter must pay increased
labor and hiring costs out of
their own pockets when the
former quit.

The Gemarah then,
however, qualifies the
advantage granted to
employees, based on two of
the Baraita’s rulings that at
first seem obvious. When
workers quit a job as wage
levels increase, and the
employer then persuades
them to complete their job
without promising a pay
raise, he is not responsible
to adjust their original pay
to the new wage levels.
Given that the Gemarah has
just found the majority of
the rabbis to hold that
employees are at an
advantage vis-a-vis their
employer, one might have
wrongly assumed that they
are allowed to claim higher
wages even though these
had not been agreed upon.
Nonetheless, the permitted
response of the employer
does indicate that he might
be responsible to provide
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ing that I will take
particular pains over
your food and drink.”
The Baraita also taught:
“And if the work they
performed has the
value of a Sela, the
employer pays them
this one Sela.”

This is obvious!

This ruling is necessary
only where labor costs
were cheap at the out-
set, and the employer
offered them an extra
Zuz. But later when the
workers quit, labor
costs increased, and
the wage rate stood at
an additional Zuz over
the rate at the outset.
One might assume that
the employees may say
to the employer, “You
told us you would pay
us an extra Zuz above
the wage rate, so give
us this extra Zuz now.”
Therefore the Tanna
Kamma teaches that
the employer may re-
spond to them, “When
I told you that I would
pay an extra Zuz, it
was only because you
would not have agreed
to work for the regular
wage. But now the

workers with a bonus, such
as nourishment free of
charge, when they work for
him at wages below market
levels.

The second wrong assump-
tion about the workers’
advantage deals with the
opposite case vs. the first.
Here, the employees
demand that the employer
continues to pay a premium
over the market wage, as
opposed to demanding that
they not be paid less than it.
Just as an employer is not
responsible to keep his
wages at market levels for
existing employment
agreements, so too is he not
responsible to keep his
relative wages constant vs.
market levels. And whereas
the first qualification of
worker rights indicated that
workers locked into
contracts at wages below
market levels should be
given a bonus, this second
qualification teaches that the
employer has no additional
responsibility to keep wages
above market levels if that
is where they originally
stood. Thus, whereas
employees are free to quit
without being penalized for
doing so, if they return to
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wage stands where you
wanted it.”

The Baraita also taught
that R. Dosa says that
“we evaluate for them
the worth of the labor
that still needs to be
performed to complete
the job and this amount
is deducted from their
wages. For example, if
at current wage levels
the cost of the labor
that still needs to be
performed is worth six
Dinarim, the employer
pays them only a
Shegel.” This shows
that R. Dosa holds that
the worker who quits
has the lower hand, i.e.,
is at a disadvantage.
The Baraita also taught
in the name of R. Dosa,
“Or the workers may
complete their job for
their full wages of two
Sela’im.”

This is obvious!

This ruling is neces-
sary only where labor
costs have decreased,
and the employer dis-
missed the employees,
at which point the
workers went and
persuaded him to let
them complete their

their employer they are
responsible not to incur
higher labor costs for him.
The Gemarah then finds that
in contradistinction to the
Tanna Kamma, the minority
opinion of R. Dosa holds
that workers are at a
disadvantage when they
quit. Thus, employees may
not leave their job without
being responsible to
subsidize higher labor costs
incurred by their employer.
As a direct mirror image of
the above qualification of
the workers’ advantage
postulated by the Tanna
Kamma, the Gemarah now
qualifies the employer’s
advantage postulated by R.
Dosa. First of all, the
employer is free to dismiss
employees when decreased
wage levels enable him to
hire new workers at a lower
cost, just as workers are free
to quit their job when
increased wage levels
enable them to find more
lucrative engagements
elsewhere. But when
workers persuade their
former employer to rehire
them, without expressly
consenting to an adjustment
of their wages to the
decreased market levels,
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jobs. Now one might
have assumed that the
employer can say to
the workers, “I rehired
you on the understand-
ing that you would
decrease your wages.”
Therefore R. Dosa
teaches that the em-
ployees may respond,
“It was on the under-
standing that we will
perform a particularly
good job for you.”

The Baraita also taught
in the name of R. Dosa,
“And if the work they
performed has the
value of a Sela, the
employer pays them
this one Sela.”

This is obvious!

R. Huna b. R. Nathan
said, “His ruling is
necessary only where
the employees dis-
counted their wages by
a Zuz at the outset, and
in the end, when the
employer dismissed
them, the wage rate
had decreased. One
might assume that the
employer may say to
them, “You originally
told me you would
accept a Zuz less than
the regular wage rate,

then the employer is
responsible to honor the
previously made
employment agreement and
pay wages accordingly.
However, just as the
Gemarah above hints that an
employer hiring workers
below market rates should
give them a bonus, so too
this Gemarah urges
employees who are being
paid more than the market
level to do a particularly
good job for their employer
in return.

In the mirrored case to the
employees working for
premium wages, the case of
employees working at
discounted wages limits the
employers’ advantage
postulated by R. Dosa by
ruling that employees need
not keep their discounted
wages in line relative to
market wages. The
Gemarah thus teaches that
employees are not
responsible to keep their
employers’ labor costs
constant in accordance with
their original employment
agreement. This section also
teaches that workers are free
to discount their wages to
make their labor more
attractive to employers.
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so I offer to give you a
Zuz less than the new
rate.” Therefore R.
Dosa teaches that the
employees may reply,
‘When we said that we
would accept a Zuz
less than the going
rate, it was only to
persuade you to hire
us. But now you have
already agreed to pay
that wage, we will not
accept a lower one.’”

Note how the majority
opinion of the Baraita rules
that employees are at an
advantage when exercising
their freedom to quit and
how it then limits this
advantage. Conversely, the
minority opinion rules that
the employer is at an
advantage by being free to
penalize employees who
quit and then rules that this
advantage is limited.
Liberty is thus always only
granted in connection with
responsibility.

Seeking
the
Halakhah
(bBM
77a-b)

Rav ruled that the
Halakhah follows R.
Dosa.

But did Rav really rule
thus? For we know
that Rav said, “A
worker can quit even
in the middle of the
working day.”

And if you should
respond that R. Dosa
differentiates between
hiring by time and by
the task, it can be
questioned whether he
in fact made such a
distinction, for it was
taught in a Baraita: “If
one hires a worker,
and at midday the
worker hears that he

In search of the normative
law, the Gemarah opens
with a surprising ruling by
Rav that the Halakhah
follows R. Dosa’s opinion
that employees who quit are
at a disadvantage. This is
surprising both because the
majority opinion rules the
opposite and because Rav
himself grants workers the
freedom to quit before a job
is completed (as shown
below).

Now the Gemarah first
analyzes whether perhaps R.
Dosa rules that employees
are at a disadvantage only in
the case of a piece-worker,
whereas a time-worker is
free to quit without penalty.
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has suffered a
bereavement,1110 or the
worker is seized by
fever, then, if he is a
time-worker (Sakhir),
the employer gives

A further Baraita indicates
that no such differentiation
is made, for it teaches that
workers are free to quit at
mid-day when they suffer a
bereavement or become ill,

ghlaRTabhivinlr)
7127 XX
XX R

2 DY vaw
MR IR NN
5D D°IRT A

him his prorated wages | and they are not penalized M1 DIR R?
without any deduction. | for doing so. Since the 7127 170K X
If he is a piece-worker | Tanna Kamma rules that oy o319
(Kablan), the this freedom exists even ROR 730090
employer gives him when employees quit for ROIT "7 IR?
his prorated fee for the | discretionary reasons, the X2 n"wy X7
part of the job he has | Baraita must reflect the 277 77 INY
completed, without opinion of R. Dosa, who 12 RO1T
any deduction.”'""! consequently does not madw
Now whose view is differentiate between the "R MIaps
reflected by this piece-worker and time- Pr¥® 72 M
Baraita? If you will worker. Note how the TI2RT N272
say that of the rabbis, |presentation of this Baraita | 710 %277 >727

i.e., the Tanna Kamma

implies that according to all

T mawnn 93

of the first Baraita, opinions, workers who are annna oy
then why did the forced to quit their job for 12 N7 90
Tanna specifically deal | these serious reasons are oy
with a case of the free to do so and are not annnna
worker who has responsible for any 95 Rn7wa
suffered a bereavement | compensation whatsoever. OY 7 mwnn
or who was seized by |Instead, the Gemarah annnna
fever, which are cases |suggests that this Baraita is Xin 12 anoT
in which the employee |dealing with a case where XOR 77170 "D
is forced to renege on | the retraction of the 12 N7 9
his employment employees causes an PR
agreement? Even if he |immediate loss to their annnna
is not forced he may |employer, and in such K ARMINY
quit his job without instances all opinions agree MR WY
being penalized, for that employees are not free '191 H¥19

1110 ILe., one of the relatives passes away for whom he must observe Shivah (the week of
mourning), during which work is prohibited.
1111 Cf.tBM 7.3.
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the rabbis stated that
the worker has the
upper hand. Rather, is
it not the view of R.
Dosa reflected in this
Baraita? And we can
infer from this Baraita
that R. Dosa does not
differentiate between
Sekhirut and Kablanut,
for under normal
circumstances both
types of workers
cannot withdraw
without penalty.

R. Nachman b.
Yitzchak said, “Rather,
this latter Baraita is
dealing with a case
where the retraction of
the workers causes an
immediate loss, and
this Baraita thus
reflects the view of
both the Tanna
Kamma and R. Dosa,
who both hold that
workers quitting under
such circumstances are
penalized.”

The Mishnah taught,
“Anyone who deviates
from a work contract
has the lower hand,
and anyone who
reneges on his work
commitment has the
lower hand.” Now, all

to quit without being
responsible for
compensation. On these
latter two points, there is
thus an uncommon
unanimous agreement
amongst the sages.

The Gemarah then attempts
to resolve the apparent
contradictions of Rav’s
ruling with the conclusion
of the above Mishnah. The
first clause emphasizes that
workers are not free to
disregard the stipulations
and directions of their
employer and are
consequently responsible to
compensate him if they do.
As becomes clear from the
parallel tradition of this
ruling in mBQ 9,4, this
clause deals with piece-
workers. The Gemarah then
argues that the Mishnah’s
final ruling extends the
disadvantage of employees
to time-workers as well.
This would imply that the
Mishnah rules in accordance
with R. Dosa’s opinion that
employees are not free to
quit without responsibility
to compensate their
employer for higher labor
costs or without the right to
claim a share of his lower
labor costs. The Gemarah
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is well to teach that
“anyone who deviates
from a work contract
has the lower hand,”
for thereby the Tanna
rules in accordance
with R. Yehudah’s
opinion.''"* But what
is added by the clause
“anyone who reneges
on his work
commitment has the
lower hand?” Surely
the purpose of this
latter ruling is to
extend the law from
the piece worker, to
whom the first clause
refers, to the time
worker as well?
Indeed, this Mishnah
must reflect the view
of R. Dosa that both
types of workers are
penalized for quitting.
But whereas R. Dosa
refers to both types
alike, Rav agrees with
him only when it
comes to the piece-
worker, ruling that the
time-worker is free to
quit without being
responsible to incur a
penalty.

concludes that Rav,
however, and hence the
Halakhah, does not extend
this disadvantage to the
time-worker. This type of
worker is free to quit
without being responsible
for causing higher labor
costs while being permitted
to benefit from lower labor
costs.

1112 mBQ9,4.
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These intricate folios leave us with a central tenet of talmudic employment ethics,
namely that time-workers enjoy the special liberty of being able to quit their job
without a responsibility to compensate their employer for increased labor costs,
and they are even granted the eligibility to benefit from decreased labor costs by
receiving a share of their employer’s savings.''"® Furthermore, the time-worker
must receive at least a partial wage for his entire hire period if the agreed-upon
job is no longer available for him.''"* The reason for these advantages is the
negative correlation between a worker’s dependence and his rights.'""” It is due
to this mechanism that the indentured servant, the Eved, enjoys the most far-
reaching halakhic protection of all three categories of workers. Therefore, be-
cause the employee hired for certain time periods is less independent than the
employee hired to complete a specific piece of work,'''® the Talmud grants the
former greater freedom to disengage from his employment than the latter."'"”

The fact that the employee hired for a time-period is most dependent on his
employer, barring the indentured servant, leads the Talmud to grant him the dual
privilege of freedom to retract from the employment agreement without financial
penalties, and of freedom from the anxiety of being forced to immediately find
new employment should he be dismissed during his hire period. Dialectically,
this means that the legitimacy of labor rights is based on the institution of em-
ployer rights. This dialectic is directly reflected in the following famous tradition:
12177 9¥M2 19758 12 AP 2127 2¥19 127 MR - LRI D27 9YA T ITOT 98I0 IR P 0K
2°N97 LRI RPN RAYY - 7°2 777 90 ,XI7 1027 V2 190 - 7°2 77 RDT And 90 Y MR -

1113 As noted, this freedom does not apply when an employer would suffer an immediate material loss
through a retraction, such as in the case of employees hired to work at a wedding ceremony.

1114 Again, this right is qualified by considerations such as what the cause of the job loss is and
when the worker was notified of it, as discussed in the above chart.

1115 See pp. 2644f., particularly fn. 1017.

1116 The commentary of the ArtScroll Talmud explains this greater dependency as follows: “[A]
dayworker must do any sort of work he is given that day, and if the employer wishes, he may
give him work throughout the day. A worker hired for the job, however, is more independent:
he need perform only the specified task for which he was hired, and he may work at the hours
he himself chooses.” (bBM 77a, fn. 35).

1117 Regarding this differentiation, Aaron Levine notes: “Absent the retraction right, obligating
oneself to work at specific hours is akin to servitude. But, the retraction right is not conferred on a
worker who is paid for finished work and who does not obligate himself to work at specific hours
(kabbelan). Because the kabbelan’s undertaking carries with it the liberty to withhold work at any
specific time, the sages did not confer the kabbelan the retraction right ... Consider that in the
judgment of the sages working at fixed hours psychologically depresses [a worker] to the point of
making him feel that he has lost his freedom and is chained in a servitude relationship with [his
employer]. Conferring [the worker] with the right to withdraw from the work scene without
penalty, even though this right is by no means absolute, restores [the worker’s] mindset to the
extent that he no longer equates working at fixed hours to a status of servitude.” In: Moral Issues
of the Marketplace in Jewish Law, pp. 282, 284f.
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D72Y9 0OV K1 07 27 - 207y SR 012 0% 03,118 Thus, as long as workers are
employed, they are considered akin to an extension of their employer and re-
sponsible to follow the latter’s legitimate direction. For this reason, Rav rules
that employees may extract themselves from the employment relationship. The
resulting liberty is presented as a biblical right, based on the verse teaching that
to be God’s servant precludes being the servant of anyone else. According to the
Talmud, employees should serve their employer, but they may not become the
latter’s servants. Expressing this dialectic is the talmudic demand that employees
exchange mutual liberty and mutual responsibility with their employers.

The Fourth Agreement: Mutual Adherence to Contract and Custom

Besides agreeing to exchange a job for labor, a wage for direction, as well as
mutual liberty and mutual responsibility, employers and employees, according to
the Talmud, should agree to adhere to the stipulations of their employment
contract and the conditions of local custom. The central talmudic source for this
agreement is the following Mishnah: 2°79a21 222w oA AR 29197 DR W
7NN POOY TN PIY WTIW DI IDID? ORWI IR WY ROV 22IWRR ROW XTIW 2pn
P01 777 @OHYID 1Y MW KX 1127 IARW XN 12 730 2272 AWYA T1TA0 ATand DI P
X2 NYW2 9°% NTIWOD 077 AW DK OX 12°OK 012 17 MR AR ¥R XAwDY Mn o
D% MARY RY 71ORD72 19007 ROW 7Y ROR 2Py PR 072K 212 1AW 12V TN 070 IRYY
D277 9 TN 0 R? MR OROONA 12 WA 120 7272 170 1D ROR VHY 009 PR nin by
arn s, The Mishnah sets out with the ruling that once workers have

1118 bBM 10a: [R. Nachman] said to [Rava], “A worker is different, for his hand is like the hand of the
employer.” But hasn’t Rav ruled, “A worker may quit even in the middle of the day?” [R.
Nachman] answered him, “[Yes], but for the entire time that he does not quit, he is like the hand of
the employer.” A further reason why the worker may quit is the verse, “For onto Me are the children
of Israel servants, they are My servants” [Lev 25,55]—and [hence] not the servants of servants.

Cf. the parallel tradition in bBQ 116b.

1119 mBM 7,1: He who hires workers and demands that they start [work] early or end [work] late, in a
place where it is not the custom to start [work] early or end [work] late, [the employer] has no
authority to compel [his employees to do so]. [Where it is the custom] to provide food [to one’s em-
ployees], [the employer must] provide [them] with food. [Where it is the custom] to provide a sweet
dessert [to one’s employees], [the employer must] provide [them] with a [sweet] dessert. All is ac-
cording to the custom of the state/land. It once occurred that R. Yochanan b. Mattiya said to his son,
“Go out and hire workers.” He went and agreed to provide them with food. Yet when he returned to
his father, the latter said to him, “My son, even if you prepare them a banquet like Solomon’s in his
time, you have not fulfilled your obligation towards them, for they are the children of Abraham,
Isaac, and Jacob. Rather, before they start work, go out and tell them, [I hire you] on condition that
you have no claim upon me other than bread and beans.””” R. Shimon b. Gamliel said, “It was not
necessary for him to state [this limitation], for everything is according to the custom of land.”
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been hired, the terms of the employment agreement are dictated by local custom
(Minhag haMedinah).""*® Thus, employment conditions such as the length of the
work-day and the nourishment provided by employers are fluidly determined by
prevailing social norms. These norms can in turn be codified into law through
democratic processes, as taught by the Tosefta and Gemarah teaching that “the
townspeople may regulate measures, prices, and workers’ wages, and inflict
penalties for the infringement of their regulations™ ( M7 %Y NINA °Y7 %13 PRYN
NP 5y YoINDHMD 1w Y3 o ).

The obligation to adhere to local custom however only applies to matters
about which the employment contract has made no stipulations. As Aaron Levine
puts it, “[i]n labor relations, Minhag (prevailing practice) creates a contractual
obligation when the explicit arrangements did not cover the issue at hand.”''*
Thus, R. Yochanan b. Mattiya has an unwarranted concern that his son’s con-
tractual stipulation to provide food for his employees will legitimately create
unlimited demands on behalf of the workers, because the type of food to be
provided is dictated by local custom. Conversely, an employer may ask his em-
ployees to begin work earlier or end it later than customary, for instance, if such
a stipulation is included in the employment contract. This also becomes apparent
in the immediately ensuing Gemarah, which records the following exchange:
RNVIR - 1977AKK 127 *ROVT KT 372 WK ,RDNT 171 7KK 1772 RDYT ,RIMX KD IRLWD
RNV T2 177207 ROVIR - 12 NOVT R P9 1AKT 12 0w &P K702 MIOWAN MNTHRT
xn1ow."'? This interaction clearly takes place affer an employment agreement
has been struck, otherwise the misunderstanding would not have occurred. Ex
post, the employer may thereby not charge his employees with conditions that
deviate from local custom, unless these terms had been agreed upon contrac-
tually ex ante. Customs are thereby particularly important because not every
aspect of employment can be contractually codified. Also note that the sage who
teaches an explicit contract is not necessary in the case of R. Yochanan b.
Mattiya is the same R. Shimon b. Gamliel who in the third interpretation of the
Mishnah mBM 6,1 (Hasokher et haUmanim) urges the transacting parties of a

1120 The binding quality of local custom is emphasized in numerous talmudic traditions. See for
instance: mBB 1,1; 10,1; mBM 9,1; bBB 2a; bPes 119b; yYev 8,1 8d [Venice and Krotoshin
Editions].

1121 bBB 8b. Cf. tBM 11,23.

1122 Levine, Aaron, Case Studies in Jewish Business Ethics, p. 258.

1123 bBM 83a: It is obvious [that all should follow local custom]! It is necessary [to teach this] only
when [the employer] pays [his employees] a higher wage [than the market rate]: one might
assume that [the employer] can argue, “I pay you a higher wage so that you start work earlier
and end it later [than local custom].” Instead, we are taught that [the workers] can reply to him,
“The higher wage is [only] for superior labor [we provide, but not for longer hours].”
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business deal to pen a contract, showing that he otherwise in principle values
explicit written agreements highly.'"** This further emphasizes the binding power
of local custom. The Mishnah’s interjection of the R. Yochanan b. Mattiya nar-
rative nonetheless also emphasizes the importance of adherence to contracts, for
the sage would have only asked his son to make a contractual stipulaton with the
workers if it were effective.

For all its emphasis on the binding nature of contracts and customs, the Tal-
mud simultaneously encourages a transcendence of a narrow and exclusive focus
on them. It does so primarily through the concept of Lifnim meShurat haDin
(“going beyond the letter of the law,” lit. “within the borders of the law™)."'?
The following narrative applies this general principle to employment relations:
TR R 279 1R DR IR0 DPW .RINAT XNPAT ORYIPY 1730 777 1720 330 12 12 020
12 2 .00 TIT2 I0N AR LPR Y MR - 207 RIPT SPY MR - 03 172 27
AR 277 907 R R TR 12 D91, 110007 ,RAY 1910 110701, 7R NIV 700 1R R
MWD DPOTE NN LPR PR MK - 2097 KT 0 K - 126 Thus, beyond the legal
responsibility formed by contract, custom or another normative source, the Talmud
institutes an ethical responsibility, particularly towards the socially vulnerable.''?’
It is therefore probably no coincidence that this tradition is located exactly before
mBM 7,1 discussed above, teaching the obligation to follow employment con-
tract and custom. Nonetheless, the imperative of acting more generously than the
law requires applies equally to the first three agreements, for their respective ob-
ligations become contractually codified and habitually accepted.

The demand of magnanimity as embodied in the concept of Lifnim meShurat
haDin has thereby effectively become a legal obligation itself, as reflected by its
application in the court of Rav. This becomes less paradoxical when one con-
siders that the Bible and Talmud already establish many magnanimous norms as
halakhically binding. For instance, field workers are permitted to partake of their

1124 Baraita cited on bBM 77b.

1125 For a further discussion of this principle, see pp. 125 and 180.

1126 bBM 83a: Rabbah b. R. Chanan hired porters who then [negligently] broke a barrel of wine
belonging to him. He then seized their garments [to compensate for the damage], whereupon
they went and complained before Rav. [Rav] said to [Rabbah b. R. Chanan], “Return their
garments to them.” To which the latter responded, “Is this the law?” Said the former, “No, [but
nonetheless you should observe the verse]: ‘That you may walk in the path of the good [Prov
2,20].”” Having received their garments back, the workers said, “We are poor, and worked
hard all day, and are in need, are we to get nothing?” Said [Rav], “Give them their wages.”
Asked [R. Rabbah b. R. Chanan], “Is this the law?” To which [Rav] responded, “No, [but
nonetheless you should observe the verse]: ... and guard the path of the righteous [ibid.].””

1127 This concern for society’s weak is already inherent in the biblical protection of widows,
orphans, and foreigners (Ex 22,20-23; Dtn 15,7-11; Isa 1,17-19/23-25; Prov 19,17; 22,22-23),
as well as the poor in general (see this book’s chapter on philanthropy, section 5.2.2.).
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employer’s produce,''?® craftsmen may retain certain remains of their work,"'?

and a laboring ox may not be muzzled.'** Magnanimity is also expected of em-
ployees, such as in the teaching of Reish Laqish that they should relinquish some
of their personal time for the commute to work.'”' The Talmud also demands
that employees practice restraint when partaking of their employer’s produce, and
warns that a greedy and gluttonous exploitation of his magnanimity will make it
difficult for them to find future employment.''*? The Mishnah explicitly teaches:
S a0 H¥19 DR KD MR RAOA VIR M 91972 19°OK N2ANIDT N1°72 170K MWOp DD DR
TI92 ANDT DX OMID XM JNAVT KT KW OTRA IR PTARR DAk nn omom ow.
Both magnanimity and restraint are thus simultaneously demanded of both em-
ployers and employees, urging each to relate to the other not just via the strict
letter of the law as embodied by employment contracts and customs but rather
via its ethical spirit as well.

7.1.3. Implications for Managing Employment Relations

In order to avoid a premature and naive application of the previous section’s
findings to contemporary corporate practice, it is important to first differentiate
between the types of employment related by the Talmud. To summarize our above
findings in this regard: both the Bible and Talmud essentially know three cate-
gories of workers supplying their labor for pecuniary benefits—the Sakhir
(“time-worker”), Kablan (“piece-worker”), and the Eved (“indentured servant”).
Time-workers are assumed to be poor or at least dependent on their wages for
survival. In some cases, householders hire themselves out as time-workers when
the opportunity cost of not doing so becomes particularly high through increased
wage-levels. The Sakhir is hired for specific time periods for jobs such as plowing
fields, serving at weddings, and transporting goods. The allocation of his labor-
time is at the discretion of the employer paying for it, and the latter can direct
him to perform planned or spontaneous tasks throughout his hire.

1128 Dtn 23,26-27; mBM 7,2; bBM 87a-b, 91b-92a.

1129 mBQ 10,10; bBQ 119a-b.

1130 Dtn 254.

1131 bBM 83a-b.

1132 Op. cit. 87b, 92a.

1133 mBM 7.5: A worker may eat cucumbers [that are a part of his employer’s produce], even up to
the value of a Dinar, or dates, even up to the value of a Dinar. R. Ele’azar Chisma said, “A
worker may not eat more than his wage.” But the sages permit it. Yet they [simultaneously]
teach that one should not be greedy, to avoid shutting the door [of employment] in one’s face.
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In contradistinction to these characteristics of the Sakhir, the Kablan is hired
to complete piece work, such as constructing a home or weaving a garment. Con-
sequently, the latter tends to be more skilled and is paid for productive output
rather than for time. A similarity between these first two types of workers is that
they transact with employers on a job-to-job basis and get paid accordingly.

The Eved, however, becomes a member of his master’s household and re-
ceives no wage. He is to enjoy the same living standards as family members, and
in order to protect his dignity there are restrictions on the type of tasks he can be
charged with. The purpose of bringing Avadim into a household is primarily the
ongoing contribution of their productive labor power.''** The Eved remains with
the household at least until the Sabbatical Year following his acquisition, unless
he chooses to flee before then.

The main differences between these three types of laborers and corporate
employees as a whole are clear: the former are hired by a householder or his agent,
generally have a lower socioeconomic status, and are viewed as being in a sub-
optimal position vis-a-vis the independence of the Ba’al haBayit (householder)
ideal. Contemporary managers, however, lead large-scale business organizations
owned by dispersed shareholders, are often highly skilled professionals from the
middle and even upper classes,'** and many feel a sense of pride and identifi-
cation towards “their” company.

These differences and the degree of abstraction following therefrom in the
following discussion notwithstanding, there are fundamental similarities between
talmudic and contemporary employment relations. The short-term and dependent
status of the Sakhir is reminiscent of part-time employees and their often exis-
tential struggle to survive from paycheck to paycheck. The Eved’s longer-term
integration into a household and the specific benefits accorded to him are similar
to full-time employees’ mostly multi-year engagements with a single employer
and their perks such as paid vacations, health care subsidies, and retirement fund
contributions.''*® Thirdly, the piecework of the Kablan might be likened to pro-

1134 As already evinced by their name, deriving from the same Hebrew root as the verb “to work/
serve.” The name of the Sakhir derives from “to hire,” and that of the Kablan from “to receive.”

1135 Of course, some corporations hire unskilled, working-class managers as well, particularly
certain retail, food, and service businesses. Yet a historically unprecedented number of
corporate employees has entered the middle-class and even the upper-class in the case of
managerial employees particularly in certain industries such as investment banking. In
contradistinction to the Marxist dichotomy of the capitalist and the bourgeois, corporations
have hence enabled the latter to enter the ranks of the former as well.

1136 It may seem demeaning both towards the Eved and corporate employees to compare the two to
each other. Yet it can be argued that certain labor laws of the Eved can be applied to
contemporary employees as well. For instance, according to the commentary of R. Moses
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ject-based workers and suppliers of the corporation. And what all forms of tal-
mudic and corporate employment relations share in common are their conceptual
transactions—exchanging jobs for labor, wages for directive authority,'"” mutual
freedom and responsibility,''*® as well as mutual adherence to contract and custom.
In light of these similarities, a fruitful application of the previous section’s
findings to corporate practice seems feasible and warranted.

The framework structuring a seminal work on corporate HRM by Michael Beer
et al. is useful to facilitate the relevance and practicability of this application. In
Managing Human Assets, the authors find that there are four major HRM policy

Isserles (the Rema) on the Shulkhan Aruch, a person may not hire himself out to a single
employer for more than three years because such a prolonged employment is akin to the
servitude of the Eved Ivri (Shulkhan Aruch, Choshen Mishpat, 333,3, based on Dtn 15,18,
which states that the Eved Ivri’s maximum service of six years is double that of the hired
worker). Given that most contemporary employees expect to work at the same employer for
more than three years, it seems reasonable to deduce that they may not be given any work
prohibited to the Eved Ivri. Furthermore, R. Meir b. Baruch (Responsa Maharam meRothen-
burg, 4,85; cited in Levine, Aaron, Case Studies in Jewish Business Ethics, p. 245) argues that
all amenity the Torah grants the Eved must also be granted to the hired worker (Po ’el). Thus, if
the Torah accords the privilege of legitimately being able to refuse certain types of work to the
Eved Ivri, then a fortiori these privileges should also be granted to the contemporary employee.
For unlike the former, the latter fulfills the imperative to not become a servant to another man
(based on bBM 10a, as shown below). This a fortiori argument is further strengthened by the
fact that employees nowadays mostly do not enter employment due to extreme poverty or a
debt that they cannot repay, which are however the ways in which a person becomes an Eved
Ivri (Ex 22,2; Lev 25,39-43; bQid 14b; Mishneh Torah, Sefer Kinyan, Hilchot Avadim, 1,1).
Arguing for an extension of the Eved Ivri’s rights to employees as well, R. Saul Wagschal
therefore asks rhetorically: “Is an employee worse than a slave?” (In: Torah Guide for the
Businessman, Jerusalem/New York, NY, 1991, p. 37; cited in: Cohn, Gordon/Friedman,
Hershey H., op. cit., who also argue: “Although, strictly speaking, these laws apply to a slave,
logic dictates that they should also apply to any employee.”) As shown below, Maimonides
rules that work prohibited to be given to the Eved may be given to the Sakhir because the latter
hires himself out consensually. Yet many contemporary workers, particularly in low-paid and
highly strenuous jobs, only consent to accepting their employment because they resent the
alternatives such as destitution or crime. Their socially diminished freedom thus, following
Maimonides’ above negative correlation, would make them eligible to some of the benefits
enjoyed by the Eved Ivri. Also, as noted, the Sefer haChinukh extends the Eved Ivri’s privilege
of a parting gift to employees as well (Sefer haChinukh, Mitzvah 482). Such an extension has
also been applied by the Israeli judiciary, where a court ruling granted a school principal
severance pay based on Dtn 15,14 (Piskei Batei Din Harabanim, Haifa, 1963, cited in: Tamari,
Meir, With All Your Possessions, p. 144). All the differences between the institutions of the
Hebrew bondsman and contemporary employment notwithstanding, the above arguments and
rulings provide a solid foundation legitimizing the extension of the Talmudic perspective on
permissible types of work from the Eved Ivri to corporate employees as well.

1137 While the Eved does not earn an ongoing wage, he nonetheless also receives financial
compensation through his sale price, his being provided for in a household and his parting
gifts.

1138 Even the Eved is free to flee from his employer.
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areas that management must attend to: employee influence, human resource flow,
reward systems, and work systems.''*’ The implications of the previous section’s
analyses and findings for each of these policy areas are developed in the following.

Employee Influence

This policy area revolves around the question of what responsibility, authority, and
power a corporation should delegate to its employees, and of how much influence
they should have regarding matters such as “business goals, pay, working
conditions, career progression, employment security, or the task itself ...”""*" The
authors proceed by noting: “managers possess much of the decision-making power
in the organization, so a lack of action in regard to employee influence amounts to
a decision not to share and delegate much of that power and influence.”'"*!

Based on the findings of the previous section, the Talmud agrees that em-
ployers fundamentally have the authority to direct their employees. After all, the
former are compensating the latter for this right. Therefore, the employer has more
influence over the employee than vice versa. Yet the Talmud simultaneously en-
courages a mitigation and counterweight to this hierarchical influence differential.

In their demand that the employment relationship turn mutual dependency
into mutual beneficiality, the talmudic sages believe that hierarchy must be
compensated by humanity. This implies that employees may influence working
conditions to satisfy their human needs. Hired workers may not be oppressed and
ruled over harshly, as already taught in the Bible. When working conditions
might violate these prohibitions, employees have the right to exert their collective
influence to effect change. As reflected by the narrative of R. Papa’s recalcitrant

1139 Beer, Michael et al., Managing Human Assets, New York, NY, 1984, p. 7ff.

This framework is particularly suitable for our purposes because Beer et al. have a conception of
the employment relationship similar to that of the Talmud and codices as studied above: namely
that it is a trade-based relationship which must fulfill the evolving needs of both its sides. The
authors reflect these two perspectives on the opening page of Managing Human Assets: “In order
for a corporation to meet effectively its obligations to shareholders, employees, and society, its
top managers must develop a relationship between the organization and employees that will fulfill
the continually changing needs of both parties. At a minimum, the organization expects
employees to perform reliably the tasks assigned to them and at the standards set for them, and to
follow the rules that have been established to govern the workplace ... At a minimum, employees
expect the organization to provide fair pay, safe working conditions, and fair treatment.”

1140 Beer et al., op. cit., p. 8f. The authors continue by warning that “[d]emocratic societies have
tended to legislate influence mechanisms whenever employees have felt aggrieved or
underrepresented in decisions governing their welfare.”

1141 Ibid., p. 8.
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servant, employees may refuse to do debasing tasks. Furthermore, they have the
right to unionize and to strike for higher wages, albeit only if they do not harm
the public good by doing so. Hence, while it is clear that the Talmud grants
employers greater influence and authority than employees when it comes to
decision-making about what, how, and under which conditions jobs are to be
performed, there is a simultaneous demand that this influence discrepancy does
not lead to a violation of legitimate human and labor rights.

Human Resource Flow

Beer et al. describe that “[t]his policy area has to do with the responsibility shared
by all managers in an organization for managing the flow of people (at all levels)
into, through, and out of the organization.”''** The Talmud emphasizes the fun-
damental liberty of both employees and employers to begin and terminate an em-
ployment relationship. Not granting employees the right to quit would effectively
turn them into slaves. Conversely, employers are granted the liberty to dismiss
workers at will, for instance to benefit from lower wage rates. Neither party of the
employment contract may hence force the other to remain in it. This mutuality
notwithstanding, the time-worker is granted the special right to quit mid-job
without incurring any penalty because the Talmud views those who hire them-
selves out as being in a particularly dependent and anxiety-provoking position.

Despite its apparent support for at-will employment, the Talmud acknowl-
edges that reneging on an agreement to provide jobs or labor is a legitimate cause
for criticism, albeit without concordant rights to seek legal redress. Yet under
certain circumstances, liberty is curtailed by responsibility. When workers might
cause a loss to their employer by quitting an urgent job, they may be liable to
subsidize higher labor costs incurred by more expensive replacement workers.
Furthermore, the employer may deceive the original workers into returning to
him. Piece-workers who quit mid-job might be required to compensate their
employer for higher labor costs even for projects that do not cause an immediate
loss through their urgency or importance.

These drastic measures show that the liberty of one party may not, in general,
come at the expense of the other. The same responsibility applies to employers as
well. Once their employees begin work, they may not be dismissed without
paying them at least an idle wage for the remaining time period of their agreed-
upon hire in the case of time-workers, or without compensating them prorata for

1142 Tbid., p. 9.
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work already completed in the case of piece-workers. Paying an idle wage can in
fact be a good means to increase employer flexibility and to avoid lay-offs when
there is a short-term decrease in labor demand.

The Talmud limits the liberty of employers to dismiss workers when jobs are
no longer available due to information asymmetries between the two parties. In
general, an employer is more knowledgeable about acute business risks that
might threaten job security. He is therefore responsible to compensate workers
when they come to begin an agreed-upon job that is subsequently lost. The way
to decrease this responsibility is to counteract information asymmetries. Thus,
when workers know that certain events will lead to job loss for them, they can
prepare accordingly and need not be paid as idle workers.

Each party of the employment contract should hence strive to minimize any harm
inflicted on the other through the liberty to dismiss and to quit. When ending an
employment relationship, both employers and employees should do so in a manner
that does not violate other biblical and talmudic commandments such as the pro-
hibition to hate, to cause public embarrassment, and to lead others into poverty.

Reward Systems

This policy area deals with the question of what pay and other benefits em-
ployees should be compensated and rewarded with. The Talmud believes that
pay is what ultimately leads someone to work for others, particularly in risky or
unpleasant jobs. Employers and managers are thereby encouraged to bear in
mind that the reward system is often a major motivating factor for their em-
ployees, and its design is hence of the utmost importance.

The sages also believe that pay levels are positively correlated to the quality and
dignity of work. An employer who depends on a particularly skilled, talented, and
motivated workforce would hence be advised to offer wages above the going market
rate. Also, the Talmud intimates that wage levels should correspond to the value
workers are adding to the employer’s business. While no specific ratios are codified,
it seems fairly clear that the rabbis herewith encourage employers not to extract an
excessive profit margin from their employees’ labor, instead allowing workers to
benefit from a significant stake in the value they contribute to their employers.''**

1143 Instead of a categorical rejection of wage labor as that found in Marxist thought, the Talmud
presents an employment relationship that is to be profitable for both employers and employees.
Nonetheless, it is important to note again that the sages view the condition of the wage laborer
as suboptimal due to his dependence and lacking autonomy.



7.1 Issues 11 and 12: Employment Rights and Labor Practices 315

Furthermore, wages should be paid punctually at or close to the end of a hire
period or a job completion. They may under no circumstances be withheld, keep-
ing workers who depend on them in dire straits. So great is the concern of the
talmudic sages for employees to be paid that they permit them to enter their
employer’s home to fetch a collateral for wages due. Wages are always to be
paid in hard currency rather than in kind. All of these norms encourage fair pay.

A number of traditions also urge employers to deal with their workers com-
passionately. Employees are free to leave a job immediately without penalty
when they suffer bereavement or become ill. They are eligible to receive an idle
wage when they lose their job unexpectedly. And the indentured servant is
supposed to be treated to the same living standards as his master, while the latter
must give him a termination payment when he goes free. Clemency and coopera-
tion is expected from workers as well. Their pay can be reduced when they do
not follow the employer’s instructions, and they can be asked to make a part of
their commute on their own time. These rulings also imply that employee re-
wards should take into account how well management directives are followed
and what value workers are adding for employers.

Work Systems

Beer et al. note: “[a]t all levels of an organization, managers must face the task
of arranging people, information, activities, and technology. In other words, they
must define and design work.”'"** The Talmud offers a number of traditions
regarding types of jobs that may be given to workers. For all employees, em-
ployers should eschew working conditions and tasks that cause harm, injury, or
anguish. Employees may not be compelled to do jobs that are more difficult,
harsh, or exhausting than the ones they are hired for. Particularly dependent
workers, such as the indentured servant, are granted additional protection
regarding the tasks they may be given. Jobs that have no purpose or limit are
forbidden, as are those that are debasing. These demands imply that managers
should strive to define and design jobs that impart a sense of purpose and im-
portance, promote the dignity of those performing them, and enable the deter-
mination of the point at which they are completed.

To fulfill the talmudic demand of worker diligence, work systems can be de-
signed and delivered in a manner promoting employee prudence, meticulousness
and conscientiousness. Policies, structures and measures can be introduced that

1144 Beer et al., op. cit., p. 10.



316 7 Ethics Taxonomy Dimension 6: Value Chain

make the talmudic work ethic’s love and honor of work easier for employees to
actualize. The dual demand of the Talmud regarding work systems is hence the
establishment of humane work and the encouragement of diligent labor.

What is not stipulated in employment contracts becomes subject to local
customs for all of the above four policy areas. Corporations and managers are
thereby urged both to make employment agreements as explicit as possible, and
to adhere to local conceptions of adequate employee benefits, appropriate work-
place conditions, and legitimate management demands.

The Missing Link

A talmudic perspective on employment ethics is incomplete without the concept
of magnanimity. As noted, the celebrated Aaron Feuerstein in the wake of a
factory fire kept his employees and continued paying their salaries, although he
had no legal obligation to do so. Also according to talmudic law, there is no duty
to continue paying workers after a force majeure. Yet Feuerstein chose to act
more generously than the law requires, legitimating his decision to do so with
Hillel’s aphorism that someone who engages excessively in business cannot
become wise, and one should strive to be a Mensch in a place where there are
none.''*® Feuerstein’s magnanimity may have led his company into bank-
ruptcy—his actions thereby show both the importance and risks of taking on
ethical responsibilities beyond legal ones.

Nonetheless, the trust and good faith that magnanimity fosters in employment
relations can make it an important factor in strengthening management and
employee loyalty, commitment, and dedication. Even though the employment
relationship as viewed by the Talmud is severable, this missing ethical link can
simultaneously help ensure that this relationship remains indivisible through
mutual care and compassion. Executives are thereby urged not just to make what
is taken from employees inseparable from what is given to them, but to go
beyond contractual and legal obligations to foster a spirit of cohesiveness and
integration. Overall, the value of reciprocating magnanimity can encourage man-
agers to make indivisible how they themselves want to be treated from how all
other employees actually are. Just and magnanimous employment relations there-
by foster mutually beneficial cooperation within and across the whole value chain.

1145 mAv 2,6. Cited in: Shafran, Avi, Aaron Feuerstein. Bankrupt and Wealthy, http://www.aish.
com/ci/be/48881397.html.
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8.1 Issues 13 and 14: Product & Service Impact
and Reputation Management

8.1.1. The Ethical Augmentation of Products, Services, and Their Brands

1146 1147

The ethical dilemmas arising from the products ™ and brands ' a corporation
develops are frequently the most fundamental ones faced by management, due to
three main aspects. Firstly, a corporation’s products essentially define its business
as a material foundation underlying all its operations and its entire philosophy.''**
Without a product or service, a corporation is not in business. Secondly, the per-
ception and reputation of a corporation is strongly influenced by its product

1146 Unless stated otherwise, in the remainder of this chapter the term product refers to both
products and services.

1147 For all its importance, the concept of a business brand is an elusive one to define. Originally
simply referring to the trade name of a product (as the Merriam-Webster dictionary notes: “a
class of goods identified by name as the product of a single firm or manufacturer,” http://www.
merriam-webster.com/dictionary/brand), the term “brand” now signifies associations people
have with the product. The American Marketing Association, a professional association for
marketers, offers the following definitions: “A brand is a customer experience represented by a
collection of images and ideas; often, it refers to a symbol such as a name, logo, slogan, and
design scheme ... A [brand is a] name, term, design, symbol, or any other feature that
identifies one seller's good or service as distinct from those of other sellers.” (American
Marketing Association Dictionary, http://www.marketingpower.com/_layouts/Dictionary.
aspx?dLetter=B.) The pre-eminent academic marketing authority Philip Kotler notes that
“[b]rands represent consumers’ perceptions and feelings about a product and its perform-
ance—everything that the product or service means to consumers. In the final analysis, brands
exist in the minds of consumers.” (In: Kotler, Philip et al., Marketing: An Introduction,
London, 2009, p. 243.)

1148 The defining quality of a corporation’s product and service offering became evident when the
former CEO of the Hewlett-Packard Company (HP), Leo Apothéker, was let go a few months
after announcing his intention to shut down or spin off all hardware operations at the company
to focus on enterprise software instead. Having come from the German software corporation
SAP AG, Apothéker perhaps underestimated both that the hardware business (e.g., computers,
printers) still defined HP, and an exit from this business would consequently be met with
fierce resistance. The redefinition of a corporate mission and strategy can thereby be
constrained by the material status quo.

N. L. Kaplan, Management Ethics and Talmudic Dialectics,
DOI 10.1007/978-3-658-05255-3 8, © Springer Fachmedien Wiesbaden 2014
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branding, which has in and of itself become a fundamental asset class.'* With-
out a brand, a product is more difficult to differentiate and hence easier to sub-
stitute. Thirdly, the products offered by a corporation and the brands through
which they are marketed form the key touch points with its consumers, cus-
tomers, and clients.'"*® Without demand for products or services, a corporation
can neither begin to do business nor profitably sustain itself.

In light of this centrality accruing to goods and brands, it is unsurprising that
some of the most high-profile managerial ethics dilemmas involve what it is a
corporation sells. Probably the most frequently cited case in the business ethics
literature is that of the 1982 poisoned Tylenol capsules when executives at the
health care corporation Johnson & Johnson were faced with the death of seven
customers in the Chicago area and the dilemma whether to subsequently, at a
cost of 100m U.S. dollars and the risk of indefinitely losing public confidence,

1149 According to a former McDonald’s CEO, brands are more valuable than all physical assets: “If
every asset we own, every building, and every piece of equipment were destroyed in a terrible
natural disaster, we would be able to borrow all the money to replace it very quickly because
of the value of our brand ... The brand is more valuable than the totality of all these assets.”
(Cited in: Kotler, Philip et al., op. cit., p. 243.) For an applied study of how brands qualify as
corporate assets, see: Tollington, Tony, Brand Assets, Hoboken, NJ, 2002. In corporate
practice, brand management has become a key function, pioneered by the consumer goods
giant Procter & Gamble (Harvard Business School Working Knowledge, P&G Changing the
Face of Consumer Marketing, Cambridge, MA, 2000, http://hbswk.hbs.edu/archive/1476.html).
For a history of brand management, see: Fullerton, Ronald A./Low, George S., Brands, Brand
Management, and the Brand Manager System: A Critical-Historical Evaluation, in: Journal of
Marketing Research, Vol. 31, Issue 2, May 1994, pp, 173-190. Specialized consulting firms
such as Interbrand seek to measure and develop the financial value (also known as equity) of
brands—according to its most recent ranking of the world’s most valuable brands, the Coca-
Cola brand tops the list with a value of nearly 72m USD (Interbrand, Best Global Brands 2011,
http://interbrand.com/Libraries/Branding_Studies/Best_Global Brands 2011.sflb.ashx?downl
oad=true). The main mechanism with which financial value is captured through branding is
competitive differentiation and the resulting charging of premiums. (Kotler, op. cit., p. 244
also notes that consumers are willing to pay a premium of 100% for Heinz ketchup, 50% for
Coca-Cola soda, and 40% for Volvo cars). For studies on how businesses leverage the power
of their brands, see: Davis, Scott, Brand Asset Management: How Businesses Can Profit from
the Power of Brand, in: Journal of Consumer Marketing, Vol. 19, Issue 4, 2002, pp. 351-358;
Aaker, David A., Managing Brand Equity: Capitalizing on the Value of a Brand Name, New
York, NY/London, 1991.

1150 In marketing research and practice, the term “touch point” refers to all moments and locations

at which customers and other stakeholders come into contact with a product, service or brand
(e.g., advertising, purchase, use, customer service).
Besides determining the interaction between a corporation and its customers/clients, products
and services also have a strong effect on other stakeholders—for instance, employees,
investors, local communities, etc., are more likely to do business with a corporation that
markets products and services they appreciate.
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order a U.S.-wide recall of the pain-relief product.'”' More recently, the execu-
tives of web-based companies such as Google and Facebook, whose products
and services are offered free of charge to consumers by providing advertisers
with detailed user information and analyses, are confronted with increasingly
severe dilemmas between advertisement accuracy and privacy protection.''>

Management dilemmas such as these result when manifestations of a product
or service clash with certain values, norms, and beliefs—in these cases, poisoned
Tylenol bottles vs. consumer safety, Google Street View and Facebook Open
Graph vs. consumer privacy.''® These types of dilemmas can be navigated by
recalling (as Johnson & Johnson chose to do) or tweaking (as Google and Face-
book are doing by offering enhanced privacy options) certain problematic aspects
of products or services, whereas their fundamental qualities remain the same.

The same mechanism can be applied to branding dilemmas, such as when
McDonald’s executives in Germany on the one hand managed a highly valuable
brand, but faced increasing resistance from environmental and health activists
regarding some of the phenomena associated with it, such as deforestation and
obesity. As a result of this reputational risk, the fast-food chain chose to intro-
duce a green logo and to offer healthier menu options such as salads.''>*

1151 The facts of the Johnson & Johnson Tylenol case can be found in nearly every business
ethics textbook. See for instance, Shaw, William H, Business Ethics: A Textbook with
Cases, Florence, KY, 2010, pp. 194f. For an applied perspective, see: Green, Ronald
Michael, The Ethical Manager: A New Method for Business Ethics, New York, NY, 1994,
pp. 207ft. For a brief analysis of the case from a theological perspective, see Bayer, Richard
C., Ethical Reasoning in Business, in: Acton Institute, Religion & Liberty, Vol. 12, No. 1,
2002, http://www.acton.org/pub/religion-liberty/volume-12-number-1/ethical-reasoning-
business.

1152 For instance, the Google Maps Street View service unleashed public outrage, legal action, and
regulatory backlash across Europe for allegedly violating privacy laws. Facebook is also at the
center of controversies surrounding its privacy policies, particularly in countries such as
Germany which witnessed devastating consequences of fascism and communism impinging on
human and civil rights including privacy protection. The Frankfuter Allgemeine Zeitung
accordingly likened the online social network to the Stasizentrale, i.e., the headquarters of the
Ministry for State Security in the GDR (http://www.faz.net/aktuell/feuilleton/debatten/
digitales- denken/ facebook-das-leben-wird-zur-online-show-11370897.html); and the Bild
tabloid dedicated its lead story to a Facebook privacy scandal (http://www.bild.de/digital/
internet/facebook/student-deckt-auf-was-wirklich-mit-den-daten-passiert-20203562.bild.html).
Edward Snowden’s revelations have led to further public scrutiny of Internet companies’
technological capabilities.

1153 Such clashes then require management decisions in light of possibly opposing claims—e.g.,
cost efficiency and human health, revenue growth, and digital privacy.

1154 McDonald’s Goes ‘Green’ in Germany, in: The Independent, London, November 24th 2009,
http://www.independent.co.uk/environment/mcdonalds-goes-green-in-germany-1826567.html;
http://www.mcdonalds.com/us/en/food/food_quality/nutrition_choices.html.
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Such tweaking and adapting are aimed at pro-actively countering a delegitimi-
zation of products and brands and addressing the risk of public sentiment that
demands prohibitions or at least some forms of restriction. This delegitimization
can seriously threaten the license to operate in entire product segments, as has
been the case with cigarettes, alcohol, narcotics, gambling, violent video games,
certain pharmaceutical products, medical treatments, weapons, military technol-
ogy, pornography, prostitution, biotech services, and genetically modified foods,
to name but a few examples. In these industries, little or nothing can be changed
about their products and services to make them less controversial, because it is
the essence of the offering itself that conflicts with certain moral standpoints.

Conversely to the above two sets of cases, there are products and brands
which are perceived as possessing ethical goodness. Prominent cases of this
approach include The Body Shop, which offers products that are marketed as
“natural, inspired by nature, ethically produced,”''> the wealth of “fair trade”
products promising a better deal for suppliers along the value chain, the micro-
credit offered by Nobel Laureate Muhammad Yunus’s Grameen Bank to poor
people without collateral,''* organic food and fitness service providers, and the
“cthical, green” ice-cream of Ben & Jerry’s.'”” For such companies, the align-
ment of private profits and public principles becomes a strategic source of com-
petitive advantage.''™ Rather than just avoiding or addressing the dilemmas
resulting from clashes of product attributes and moral sentiments, such firms are
leveraging their reputation of ethical goodness as a marketing differentiation.

The phenomenon that emerges from all the above cases is that the perceived
ethical quality of a product or service can both induce and reduce sales. It may
thus pay for a corporation when its goods or it itself are considered to be good,
and conversely a corporation’s performance might suffer when its products or
organization are perceived to be bad. Consequently, marketing science and practice
have increasingly set their sight on the ethics of product development and brand

1155 http://www.thebodyshop-usa.com/.

1156 The later controversy surrounding microcredit and Yunus (both have been accused of loan-
sharking the poor) could find such traction precisely because the two are commonly perceived
as being and doing good. Organizations and individuals considered to be ethical are judged by
particularly high standards. For a brief analysis of this phenomenon, see: Rogers, Danny,
Ethical Tactics Arouse Public Doubt, in: Marketing, August 6th, 1998, pp. 12f.

1157 See the following news report about the importance which the ice-cream company’s founders Ben
Cohen and Jerry Greenfield attribute to their ethics: Farrell, Sean, Ben and Jerry Explain How They
Got The Taste for Ethical, Green Ice-Cream, in: The Sunday Times, February 22nd, 2010,
http://business.timesonline.co.uk/tol/business/industry_sectors/retailing/article7035599.ece.

1158 For a brief analysis and interesting cases of such an alignment, see: Mitchell, Alan, The Power
of Ethical Branding, in: MarketingWeek, May 22nd, 1997, http://www.marketingweek.co.uk/
home/the-power-of-ethical-branding/2015908.article.
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management. Over a decade ago, a journal called on new product development
practices to take into account “[t]he changing demographics, values, expecta-
tions, and behavior of the population” and the “[i]ncreased government and
public scrutiny of business decisions, with greater focus on ethical dimensions of
these decisions.”'"™ Since then, studies have argued for ethics to be viewed as an
additional attribute determining a product’s benefit to consumers.''*" This so-
called augmentation can function in two directions, as Andrew Crane rightly
notes: “it is essential that ethical product augmentation is thought of as some-
thing that can be both positive and negative, an incentive and a disincentive,
whether intended or not.”''®' Thus, there are corporations and products that are
ethically praised, and those that are ethically condemned. As a result, the impact
of products and the management of reputation become an interlinked moral
issue. Given such ethical augmentation, the following section sets out to develop
a talmudic perspective on the ethics of product and brand development, based on
the fundamental question of how to determine a product and brand’s moral worth.

8.1.2. The Principles of Reciprocity, Honesty, Reputability, and Society

The fundamental shifts in economic activity during the past three millennia
explain why the Talmud contains no traditions that directly discuss the most

1159 Mahajan, Vijay/Wind, Jerry, Issues and Opportunities in New Product Development: An
Introduction to the Special Issue, in: Journal of Marketing Research, Special Issue on
Innovation and New Products, Vol. 34, February 1997, p. 1.

1160 Based on Theodore Levitt’s product augmentation model, which differentiates between the
generic product that provides a fundamental benefit sought by consumers, the expected
product that provides the basic terms and services with which the generic product is offered,
and the augmented product that provides customers with useful but unexpected benefits
(Levitt, Theodore, Marketing Success Through Differentiation—of Anything, in: Harvard
Business Review, Cambridge, MA, January-February 1980, pp. 4ff.). N. Craig Smith then
argues that ethical considerations are one type of product augmentation, providing unexpected
benefits, or costs to consumers (Smith, N. Craig, Morality and the Market: Consumer Pressure
for Corporate Accountability, London, 1990). While Smith is right to note the importance of a
product’s ethical quality, his use of Levitt’s model seems to posit that the ethical benefits and
costs of a product are not expected by consumers, although there are many instances in which
products are explicitly purchased or avoided due to ethical considerations.

1161 Crane, Andrew, Unpacking the Ethical Product, in: Journal of Business Ethics, Vol. 30, Issue
4, April 2001, p. 364. Crane continues to note that in an individual consumer’s mind, given
ethical qualities of a product might be neutral as well—ethical augmentation is thereby a
continuum ranging from positive through neutral to negative. In addition to this quality-axis,
Crane develops a framework to study the content of ethical augmentation, i.e., the various
levels on which ethical issues can be considered in relation to the product—the product itself,
its marketing, the corporation, and the country (p. 365).
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pressing ethical issue in the product development process of contemporary
corporations, namely how to determine whether a product innovation is not just
profitable but equitable as well. The talmudic sages lived in a society where
agriculture, services, crafts, and industry were the established modes of pro-
duction, and where markets and fairs were the institutionalized trade mechan-
isms."'® In such an economy, there is still a direct relationship between an
occupation and the product or service it develops—i.e., shoemakers make shoes,
olive pressers press oil, carpenters construct homes, teachers educate students,
traders make deals, etc. Most probably because under these circumstances it is an
art, craft, science, or trade that directly determines the type of work people en-
gage in and the goods they thereby offer, the sages encourage and discourage
certain occupations rather than the production of specific products.''®

Yet in times of mass production and commoditization, the determining link
between occupations and the goods that result from them has become largely
obsolete. For irrespective of the industry corporations operate in, their man-
agement professionals responsible for product development are all charged with
basically the same tasks: coordinating the allocation of research and development
budgets and the utilization of technological capabilities with the aim of bringing
promising innovations to market.'"® Whether they work at an automotive
company, investment bank, or ice-cream manufacturer, these professionals use
essentially generic tools, processes, and frameworks in order to assess market
demand, develop a business plan, calculate investment requirements, etc.''®
Consequently, whereas in the talmudic era it was fairly clear what the end-
products of, say, the tailoring profession are, contemporary management is a

1162 Safrai, Zeev, The Economy of Roman Palestine, London, 1994, pp. 61-135. This basic
economic structure did not change in the Babylonian exile, although a shift did take place
away from agricultural activity towards trade and commerce (see pp. 135-138).

1163 See the study of the talmudic work ethic on pp. 57-64.

1164 Individual corporations spend nearly 9bn USD and up to 25% of sales on research and
development annually. See Booz & Company’s annual study of the world’s largest corporate
R&D spenders: Dehoff, Kevin/Jaruzelski, Barry, Profits Down. Spending Steady. The Global
Innovation 1000, 2009, http://www.booz.com/media/uploads/Innovation_1000-2009.pdf.

1165 This generic nature of management practice is explained by the functional and sectoral
specialization of managers. Whereas particular industry characteristics may vary, the
functional responsibilities of a CEO, CMO, CFO, etc., remain essentially the same. The
similarity of management tools, processes and frameworks becomes evident in business school
didactics and consulting methodologies that develop and serve general managers using mostly
standardized functional models, with added customization options for industry-specific
characteristics. That the direct connection between occupation and end-product no longer
holds in much of contemporary management practice is also evinced by executives switching
industries (e.g., the former CFO of a pharmaceutical company becoming the new CFO of a
financial services firm).
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discipline that can theoretically and practically be applied to bring any and all
products imaginable to market, both ethical and unethical ones, both ethically
and unethically. The resulting infinite scope and moral liberty of management
are unique and call for high standards of responsibility when making decisions
on what products to market. In corporate business and product development
practice, the ethically relevant issue is hence not which occupation managers
ought to pursue, since management already functions as an essentially identical
occupation across industries, but rather which moral principles ought to be taken
into account on the corporate quest for product innovation.

The remoteness of this issue from talmudic tradition likely explains why
there does not yet seem to be a contribution of the Jewish business ethics litera-
ture directly germane to corporate product development. However, the metho-
dology of a thorough and innovative paper by Michael Broyde on the bioethical
permissibility of cloning from a halakhic perspective is likely a fruitful approach
for our purposes as well. In this paper, Broyde deals with a question that was
obviously not yet directly asked, let alone answered, by the talmudic sages due to
the biotechnological limitations of their time. Nonetheless, the paper develops a
convincing argument indirectly, applying Jewish family law, concepts such as
the Golem (“artificial person”), and a range of miscellaneous legal opinions to
the question of cloning.''® In a similar manner, this section attempts to guide
corporate product development, a process perhaps as far removed from classical
rabbinic thought as cloning, by extracting principles from talmudic traditions in-
directly applicable to our question at hand through interpretation and deduction.

The following four suggested principles of product development are now
presented in turn: reciprocity, honesty, society, and reputability. These principles
are neither mutually exclusive nor collectively exhaustive. Reciprocity and
honesty are interrelated, as are reputability and society, etc. Further scholarship
and reflection might produce additional principles. Nonetheless, these initial four
can provide a foundation to determine a product’s moral worth.

Reciprocity

As most other religious and ethical traditions, Judaism teaches an ethic of
reciprocity that urges treating others based on a reflection of how oneself would

1166 Broyde, Michael J., Cloning People and Jewish Law: A Preliminary Analysis, in: Jewish Law,
undated, http://www.jlaw.com/Articles/cloning.html.
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like to be treated.''” The following verse forms the biblical manifestation of this
ethic: My 38 7912 Y17 NI, TV 212-NK Ton-K2) opn-x2. "' The love of oneself
should thereby be reflected by a love of others, whereas a mistreatment by others
may not effect a mistreatment of them. Reciprocity is thus commanded regarding
amicable sentiments, yet prohibited regarding spite and resentment leading to
grudge-holding and revenge-taking. This core philosophy is also promulgated by
the talmudic sages in a number of traditions, particularly in Tractate Avot.

R. Eli’ezer specifies that the honor one accords oneself, one should accord to
others as well: W% M1 %0 9X1,72wW3 T2 a0 T1a0 T2 7, IR o 0.
The Midrashic commentary in Avot deRabbi Natan understands this Mishnah to
teach that just as someone perceives honor pertaining to himself, so too should
he see honor pertaining to his fellow—and just as a person does not want a bad
name circulating against his honor, so too should he avoid wanting to circulate a
bad name against the honor of his fellow."'” Similar to the above biblical verse,
positive stances towards oneself are to be reciprocated towards others, whereas
negative ones are to be eschewed or at least tempered.

This former principle of reciprocity is extended two Mishnayot further on,
from love and honor to money: Towa TH¥ 2°am ,77an Pean 5 AR o .

1167 This ethic has been famously coined the Golden Rule (“treat others in a manner that you want
to be treated in”), and the Silver Rule in its negative formulation (“do not treat others in a
manner that you do not want to be treated in”). For a comparative analysis of the Golden Rule
in religious traditions, see Chilton, Bruce/Neusner, Jacob, The Golden Rule: The Ethics of
Reciprocity in World Religions, New York, NY, 2009. This volume also contains Neusner’s
paper The Golden Rule in Classical Judaism, available online at http://www.bard.edu/
iat/newsletters/IATNewsletter/documents/Wednesday Aprill 6.pdf, pp. 1-15. See also Chilton,
Bruce/Neusner, Jacob, The Golden Rule: Analytical Perspectives, Lanham, MD, 2008. A
philosophical treatise on the Golden Rule is offered by Wattles, Jeffrey, The Golden Rule,
Oxford, 1996. For an early application of the Christian manifestation of the Golden Rule to
business, see Dole, Charles Fletcher, The Golden Rule in Business, Boston, MA, 1896.

1168 Lev 19,18: You shall not take vengeance, nor bear a grudge against the children of your
people, and you shall love your fellow as yourself, l am YHWH.

Cf. Lev 19,34: m; 18 10073 Y82 ,0077 D°3-"2--7102 12 DX ,02AN 137 137 097 737 090 MIND
02’728 Like a resident from amongst you shall be the foreigner that lives with you, and you shall
love him like yourself—for you were foreigners in the land of Egypt. I am YHWH, your God.

1169 mAv 2,13: R. Eli’ezer says, “May the honor of your fellow [lit. friend] be as dear to you as
your own. Do not be easily moved by anger....”

The Mishnah continues with the teachings that one should repent one day before one’s death,
and strive to learn from sages while maintaining a respectful distance towards them.

1170 AVRNI15,1.

The talmudic understanding of a name is analyzed below.

1171 mAv 2,15: R. Yossi says, “May the money of your fellow [lit. friend] be as dear to you as your
own....”

This Mishnah continues with a call to prepare oneself for Torah study and to always act for the
sake of heaven.
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Avot deRabbi Natan interprets this Mishnah in parallel to mAv 2,13, teaching
that just as someone cares for his own money, so too should he care for the
money of his fellow—and just as a person does not want a bad name to circulate
concerning his own money, so too should he not want a bad name to circulate
concerning the money of his fellow.''? The Midrash further understands R.
Yossi’s teaching as an injunction to provide value for money: e.g., when a teacher
has nothing to teach a disciple, he should send the latter away immediately and
not charge him any money.''”® These teachings of measured reciprocity decon-
struct interpersonal distance by establishing a unifying bond between individuals
based on mutual respect and consideration.

Note that making oneself the compass of how one is to love and honor others,
and of how one is to treat their money, demands a healthy relationship towards
the self. For someone who loathes himself, or accords himself no honor, or
squanders his financial resources will inevitably encounter social resistance
when he attempts to apply these same standards to his fellow human beings. This
is perhaps the reason why a different interpretation of mAv 2,13 in Avot deRabbi
Natan urges treating oneself with honor, rather than emphasizing the importance
of doing so onto others. '

A further tradition however does not make the self the compass of recipro-
city. Whereas the above Mishnah of R. Eli’ezer demands honoring others as one
honors oneself, R. Ela’zar urges people to exceed the standards vis-a-vis oneself:
27 K721 ,727 K712 7727 71231 ,7720 71220 '|’]757 2N '|T’?3]7ﬂ 7120 57, TYIR "2
onw &, Reciprocity thereby need not be based on a desired treatment of
the self, nor be applied exclusively amongst “fellows” and “friends.” A recipro-
cating gesture need not even emanate directly from one person to another, as a
further Mishnah in the name of R. Yossi suggests: NR 72317 93,72 0P °27
N2 9V Y9I 113,70 DR Domea 93 ;m1a 5y 7219m w0 ,amna. 7 Similar to
ideas of Karma in Indian theology, this tradition perceives reciprocation taking
place in kind on a universal scale, centered on the Torah.

The noted complication of basing one’s treatment of others on how one treats
oneself is perhaps why Hillel phrases his formulation of the Golden Rule in the

1172 AvVRNT117,1.

1173 Ibid. 17,2.

1174 Ibid. 15,2. The example given by this Midrash is that when a wealthy person loses all his
possessions, he should still not discredit his own honor for a Perutah’s worth.

1175 mAv 4,12: R. Ela’zar says, “May the honor of your student be as dear to you as the honor of
your friend; and the honor of your colleague, as the honor of your rabbi; and the awe of your
rabbi, as the awe of heaven.”

1176 1Ibid. 4,7: R. Yossi says, “All who honor the Torah will themselves be honored by mankind [lit.
creation]; and all who desecrate the Torah will themselves be desecrated by mankind.”
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negative, urging an avoidance of doing what is hateful to oneself onto others.'"”’

In a famous narrative, a man asks Hillel to make him a proselyte on condition
that he be taught the entire Torah while standing on one foot: 7> 9977 195 X2
A T RN WD PRI 910 700 99 KT W TAvR KD 77aRY 10 THvT 9 k.
Hillel’s striking statement establishes reciprocity as the fundamental principle of
the entire Torah. A similar view is formulated in the positive by R. Akiva, who
holds that the obligation to love one’s fellow as oneself is the major principle of
the Torah: 7MN2 173 %93 177 X 72°pY *37 . 7md 97 nanx. 17

Reciprocity demands the reflection, consideration, and connection necessary
to both place oneself in others’ shoes and others in one’s own shoes.'"® Perhaps
this is why Hillel also suggests putting oneself in the position of others: 1170 X
mpnk yanw 7 71an nx.'' Thereby, before passing judgment on people, one
should first seek to understand their perspective.

The Tzad haShave (“common denominator”) of all the above traditions estab-
lishing the principle of reciprocity is transcendence of egotism and misanthropy
through love, honor, and consideration. Rather than exclusively serving oneself,
putting this principle into practice inspires care for others as well, thereby
shifting life’s emphasis from taking to giving, from demanding to providing.

1177 For it is more likely that those with a lack of self-love, self-esteem, or financial prudence
would prefer living without these oftentimes painful character traits. As noted above, the
negative formulation of the Golden Rule is also referred to as the Silver Rule.

1178 bShab 31a: A man desiring a conversion came before Hillel, who said to him, “What is hateful
to you, do not do onto your fellow [lit. friend]. That is the whole Torah, the rest is commentary
thereof. Go and learn [lit. complete] [it].”

Cf. the positive phrasing of the Golden Rule attributed to Jesus of Nazareth in Matthew 7,12
and Luke 6,31. Further negative phrasings can also be found in the Deuterocanonical traditions
of Tobit 4,15 and Sirach 31,15.

1179 yNed 9,1 41c [Venice and Krotoshin Editions]: “And you shall love your fellow as yourself.”

[Lev 19,18.] R. Akiva says, “This is the major principle of the Torah.”

[Piotrkow Edition: yNed 9,4 30b.]

This tradition continues with a dissenting opinion of Shimon b. Aza’i, who holds that the
major principle of the Torah is taught in Gen 5,1 (@& M721n 79O 1), arguing that this verse
perceives all of humanity as equal and as honored by its descendance from Adam who in turn
was created in the image of God.

Cf. the parallel traditions in Sifra Qedoshim 4,12 (ed. Weiss 89a) and GenR 24.

1180 Figuratively placing oneself in someone else’s shoes enables reflecting on how oneself would
like to be treated if one were that person; while placing someone else in one’s own shoes can
lead to interpersonal identification, care, and trust.

1181 mAv 2,5: And don’t judge your fellow until you have reached his place.
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Honesty

As noted in this book’s chapter on fraud and corruption, the concepts of Ona’ah,
Lifnei Iver, and Geneivat Da’at have cross-functional relevance, being applicable
to the corporate functions of strategy, finance, marketing, human resources,
operations, etc. Clearly, these concepts are applicable to product and brand
development as well. Underlying them all as a common denominator is the
fundamental principle of honesty.''*2

Truthfulness is already a major biblical tenet, with nax (Emet, “truth”) con-
sidered to be one of the Thirteen Attributes of God (M™n 7wy wow).'* Truth
thereby attains the divine connotations of wholeness, completeness, and integ-
rity, as symbolized by the word’s composition of the Hebrew alphabet’s first (X),
middle (1) and last (n) letters.'"® The Talmud offers a beautiful interpretation of
the respective alphabetical compositions of Emet and Sheger (“falsity,” pw):
XD RUVIP MOW KIPOW 7790 RPAIM DR 997 12797 P 8A¥D Rn Dok 1N pw 1w
WP XY RIPPW ORP RUWIP P12 1290 NARI ORP VI RIAR KIPPW Xovw o’ moow. 1S
This tradition emphasizes both the importance of pursuing truthfulness and the
difficulty of achieving it. Accordingly, a Proverb urges the acquisition of truth,
while warning of selling it out: 73°2 033 77 ;V22R-98) 73R Ny, 5

The converse of the Torah’s idealization of honesty is its condemnation of
dishonesty: ¥ PTER-X2 *2 3770-2% P78 *pN ;p0R ,pw-1a1n. ¥ The resulting
prohibition to be dishonest, particularly as manifested by lying, is frequently

1182 For avoiding unfair prices, refraining from misleading people and from creating false
impressions, for instance, are all manifestations of truthful behavior.

1183 Ex 34,6. Cf. bShab 55a, which teaches that the seal of God is truth (nnx 7"3p7 Sw mmn).

1184 As taught by R. Beryl Gershenfeld, the Rosh haYeshivah from whom I was fortunate to learn
in Jerusalem.

1185 bShab 104a: [The letter] Shin [stands for] Sheger, [the letter] Tav [stands for] Emet. Why are
the letters of Sheger close [to each other in the alphabet, i.e., adjacent], [while] the letters of
Emet are far [from each other in the alphabet]? Falsity is frequent, truth is rare [Soncino
commentary: “Instances of truth are found only at distant intervals”]. And why does Sheger
[stand] on one foot, while Emet has a brick-like foundation [i.e., the letters comprising Sheger
end in a single vertical line at the bottom, whereas those comprising Emet rest on two vertical
lines (X, n) and a horizontal one (n)]? Truth stands, falsity does not stand.
R. Gershon Fluk cites this tradition in the following article: Fluk, Gershon H., The Ethics of
Cheating—The Jewish View, in: Ten Da’at 1,1, 1987, pp. 9-11, available online from:
http://www.lookstein.org/articles/cheating_ethics.htm.

1186 Prov 23,23: Acquire truth, and do not sell it; wisdom, and instruction, and understanding [as
well].

1187 Ex 23,7: From a false matter, distance yourself; and do not slay the innocent and righteous, for
I shall not justify the wicked.
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found in the Bible.!"™ In Parashat Qedoshim, immediately following the com-
mandment to love a stranger as oneself, we find the following two verses: -X?
MA--PTY T PTY NN LPTE-IN PTY ONRD AW Ppwnd 773 ,0ayna L7 YD
DEN YIRD DINN CDRYT-IWR L0208 M o 039, Dishonesty in judgment,
measure and weight is thereby forbidden and termed an injustice, whereas hon-
esty in one’s dealings is considered just, connected to the existence of God and
His liberation of Israel from slavery.

The Sifra interprets this second verse as a call for verbal honesty: >272°01 "
T2 T PTR P AR AnR 10 AR PTE NOORI MRIW 707 39°R D902 PRI MR AN
P78 1 p7x W2, 1% Based on the double meaning of the word 1’71, which denotes
both a liquid measure (pronounced Hin) and the Aramaic word for “yes” (Hen,
also spelled as 177), the sages interpret that someone’s “yes” should be a “yes”,
and his “no” a “no.” Thereby, one’s words should be sincere and dependable.
This demand is made explicit in the citation of the above Sifra in Tractate Bava
Metzi’a: 1K1 752 TR 0270 XPW R PR MR PIE TOW IR PIR TOW 37 RPOW T2 0P
2%2.""! This talmudic specification of the Sifra demands integrity as manifested
by a congruence between verbalization and cognition. The continuation of the
Talmud emphasizes that while retracting from verbal agreements does not
constitute a breach of faith (7K *0WR) halakhically,""* doing so is condemned
homiletically: n°%v 1P 277 27 PRI 207 1T AP N2V 1WARY D KV AR N Nwaw
YD TNV RIT 3997 NT MWIRM 212107 NT WIRD YIOW 1 1R 2R 7397 T2 2pn 21

1188 See, for instance: Ex 23,1; Lev 19,11-12; Dtn 19,17-19; Prov 6,16-19; 12,19/22, 14,5, 19,5,
19,9, 24,28, 25,18; Ps 15,2, 58,3; Zech 8,17; I Kings 22,16.

1189 Lev 19,35-36: You shall not do injustice, in judgment, in meteyard, in weight, nor in measure.
Just balances, just weights, a just Eiphah [i.e., a dry measure], and a just Hin [i.e., a liquid
measure] you shall have. [ am YHWH your God, Who took you out of the Land of Egypt.

1190 Sifra Qedoshim 8,7 (ed. Weiss 91a): R. Yossi the son of R. Yehudah says, “And is not the Hin
included in the Eiphah, as it is written ‘a just Eiphah’ [Lev 19,36], if so, why is it written, ‘and
a just Hin you shall have’? [Ibid.] ‘No’ [should be] just, and ‘yes’ [Hen in Aramaic; nk]
[should be] just.”

1191 bBM 49a: [This] teaches you that your “yes” should be just, and your “no” should be just.
Abbaye said, “This means that one should not say one thing with the mouth and another with
the heart.”

From the context of this tradition, it becomes evident that the sages here demand integrity in
economic transactions.

Cf. bPes 113b, which teaches that God hates those who speak one thing with the mouth and
another in the heart.

1192 Because transactions are not effected by words but by deeds such as Meshikhah in the case of
movable objects.
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M7 Tw wxw mn.'" The Talmud thereby criticizes a dichotomy between
words and actions that follow them.

Conversely, staying true to one’s words is established as an ideal, which is
also reflected in the gravity with which biblical and talmudic injunctions deal
with the concepts of a vow (171, Neder) and an oath (712w, Shevu 'a).""* In
fact, one of the Ten Commandments (n172°77 nwy) forbids making an oath in
vain,''”> swearing falsely is also expressly prohibited by the Bible,''”® as is
failing to keep one’s word and promise,''”’ and an entire talmudic tractate is de-
dicated to both oaths (Tractate Shevu of) and vows (Tractate Nedarim). Besides
teaching intricate Halakhot regarding concepts such as promises, intentions,
resolutions, etc., these traditions are homiletic appeals to live the virtue of
truthfulness.

1193 bBM loc. cit.: R. Shimon says, “Even though they [i.e., the sages] said that a garment [lit.

Tallit] acquires a gold Dinar, while a gold Dinar does not acquire a garment [and it is hence
permissible to retract from a transaction before the garment changes hands], in any case that is
[only] the Halakhah. But they [also] said, ‘He who exacted punishment from the people in the
generation of the Great Flood [during Noach’s time] and from the people in the generation of
the dispersion [following the episode of the Tower of Babel], He is destined to exact
punishment from those that do not stand by their word [lit. speech].””
As noted in the chapter on fraud and corruption, the central source regarding the talmudic
conception of price fraud is chapter four of Tractate Bava Metzi’a. It opens with a Mishnah
teaching that the more valuable of two items in a transaction acquires the item of lesser value,
and not the other way around (e.g., gold acquires silver but silver cannot acquire gold;
movable items acquire coins, but not vice versa). One consequence of this economic doctrine
is that when produce is handed over without money having exchanged hands, a transaction
takes effect and neither of its parties can withdraw from it, whereas when money is given
before produce, either party can still withdraw. Because this Maskana permits reneging on
deals in certain cases, the Mishnah gives the stark warning cited in the above talmudic
teaching: 1272 TP WRW M1 YIOAY TNV RIT 7707 NI 27 MT WINN ¥10w N (mBM 4,1).
This remarkable statement invokes two of the most severe divine retributions of the Bible, the
collective punishment of the deluge from which Noach’s ark emerges and that for the
construction of the Tower of Babel (as recounted in Gen 6-9 and 11,1-11 respectively.), to
teach that while it is halakhically permissible to retract from a commercial exchange when the
item of superior value has not been taken possession of yet by its prospective owner,
homiletically there is a strict obligation to abide by one’s word.

1194 While there are numerous kinds of Shevu’ot and Nedarim, each with their own intricate
halakhot and applications, the Gemarah in bNed 2b establishes as the basic difference between
the two that while a Neder applies to an object, a Shevu'a [oath] applies to a person. For
instance, the statement “This wine is forbidden to be drunk by me” constitutes a vow, whereas
the statement “I will not drink this wine” constitutes an oath.

1195 Ex 20,6; Dtn 50,10. For further biblical verses on oaths and vows, see: Num 30,2-17; Lev 5,4.

1196 Lev 19,12.

1197 Dtn 23,24. Based on the biblical narrative of Abraham, the Talmud finds that “the righteous
promise little and perform much, the wicked promise much and do not perform even a little.”
(bBM 87a.)
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Even beyond these calls to practice integrity through a commitment to ex-
pressed words, the Talmud presents R. Safra, who is said to exemplarily fulfill
the Psalmist’s demand to “speak truth, in his heart” (12272 ,nnx 137)."'”* While

the Talmud itself does not specify why R. Safra merits this praise, the She’iltot
deRav Achai''” does so by means of the following narrative: R. Safra had an
object for sale, and while he was praying a potential buyer approached him,
offering a price which R. Safra found acceptable. However, he did not express
this acceptance to avoid interrupting his prayers. Misinterpreting this lack of re-
sponse as a rejection, the potential buyer raised his offer. Having finished pray-
ing, R. Safra, however, insisted on selling the item for the price of the first, lower
offer, because he had already resolved to do so when it had been made.'** This
narrative thus stresses that for the particularly honest, not just words should be
binding, but internal resolutions as well.

A further aspect of truthfulness is transparency, as taught be the following
Mishnah: 71217 928 N17°91 @Y MO 1WA R 0773 22M X 291773 12 P PR
AP TOR PALIY MKW 12101 PAWA D2 O9A2 1w VD1 T2 X 09D DWW I
P San Phwim ovx0a.'?! Here, the importance of marketing products in a
manner and setting that does not arouse suspicion is emphasized. The position of
shepherds and guards makes it possible that they might be selling their em-
ployer’s wares without his consent, and they hence may have no legal title to the
items they are offering and would consequently be committing theft through
their sale. Furthermore, all covert and concealed transactions that arouse sus-
picion of misconduct are forbidden. This severity accorded by the Mishnah to
deals that could constitute theft might be partly explained by a belief reflected in
the talmudic tradition that robbing someone even of the value of a Perutah (i.e.,
a minute amount) is akin to robbing him of his life.'*** Dealings that appear to be
potentially illegitimate are thus prohibited a priori in order to circumvent trans-
actions that lend themselves to dishonesty.

For all its encouragement of honesty, the Talmud does not perceive it as an
absolute value. Rather, truth must be balanced with other considerations as well,
as the following Mishnah teaches: 02w 0127 TWPW 5V ,0IR 2X°903 12 YR 120

1198 Ps 15,2; bMak 24a; bBB 88a.

1199 A collection of homilies composed by Achai of Sabha, an 8th-century Talmudist.

1200 She’iltot deRav Achai, Vayechi, 36, as cited by Rashi on bMak 24a.

1201 mBQ 10,9: [One] is not to purchase from the shepherds wool or milk or kids [i.e., young
goats]. And not from the guardians of fruits wood or fruits. But [one] may purchase from
women woolen articles in Yehudah, flaxen articles in Galilee, and calves in Sharon. And all
that say to hide, [it is] forbidden [to purchase from them]. And one may purchase eggs and
hens from all places.

1202 bBQ 119a, taught in the name of R. Yochanan.
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oW 99 MR 99 L pa wv--0p. 2% Thereby, standards of truthfulness might
have to be compromised when they endanger peace and justice. This point is
studied in a paper by Hershey Friedman and Abraham Weisel, who argue that
while the Jewish tradition emphasizes the importance of honesty, it might also
justify lying in order to preserve peace, to avoid harm, damage and hurt, and in
order to be modest and eschew arrogance.'”” As with most talmudic principles,
the actualization of appropriate honesty requires an awareness and navigation of
the dialectical tension resulting from competing demands.

Society

Similar to how the talmudic work ethic developed in this book’s chapter on
corporate culture encourages occupations that contribute to societal development
and discourages those that do not, so too teach a number of talmudic traditions
that products sold and services offered should have a positive impact on society
and avoid a harmful one.

The first chapter of the mishnaic Tractate Avodah Zarah institutes and dis-
cusses many stringencies regarding business transactions between Jews and so-
called idolaters. The Tractate opens with the prohibition of doing any business
with “star worshippers” (02313 *721, a talmudic term for “heathens”) three days
before their festivals: ,372°% nNPm1 IRWHYR MOR ,2°0° AWOW 25 HW TR 0190
IR TN 20 300 Y190mY a1 DD Inhnhn L1 DIRWYEY 1RwIIMm
AT MRS KT OAW ,PWIY XA RIW D 9V AR 19 1K LR RIOW 100 30 Pyl 20
As Rashi explains, these prohibitions are instituted so as not to give heathens
additional inducement for gratitude and celebration before their idolatrous festi-
vals.'”™ The Mishnah thus both acknowledges the benefits of business, por-
traying them as a source of gratitude, while simultaneously denying these bene-
fits when they support practices condemned by the sages. talmudic societal

1203 mAv 1,18: Rabban Shimon b. Gamliel says, “The world endures on three things—on justice
[lit. law], and on truth, and on peace.”

1204 Friedman, Hershey H./Weisel, Abraham C., Should Moral Individuals Ever Lie? Insights from
Jewish Law, in: Jewish Law, 2003, http://www.jlaw.com/Articles/hf LyingPermissible.html.

1205 mAZ 1,1: Three days before the festivals [lit. calamities] of non-Jews, it is forbidden to trade
[i.e., do business] with them, to lend [items] to them or to borrow [items] from them, to lend
[money] to them or to borrow [money] from them, to repay a debt or receive any repayment
from them. R. Yehudah says, “We should [be permitted to] receive repayment from them, as
this can only depress them.” They said to him [i.e., the majority opinion of the sages is that]:
“Even though it will depress them now, they will rejoice about it in time.”

1206 Rashi, bAZ 2a, s.v. J12°Y DN DRWA MOR ,07° wHw 2203 YW TR 2195,



332 8 Ethics Taxonomy Dimension 7: Product and Brand

interests are thereby granted precedence over economic ones, a prioritization also
found four Mishnayot further on: mw N1131,7°22970VXR--0>137 N7 PPNOR °727 19K
;TIAINT P2 ,120 213370 10 RIT 0M LN AT 027 320 DM a2 L innninea
93 WYY .77 AL qon T27Pn PRY 1021721 WARR DR YOI MY °192 RIAw 12
71017 MR ,DJ"?PJW 23¥m 20 ]7|?'f AR 7R PR 027 MOR 7170 AN 72aN0--0°7273
o122 The ensuing Gemarah connects the products blacklisted by this
Mishnah to specific forms of idol worship, and also interprets the Mishnah’s
differentiation between “specified” and ‘unspecified’ items as a prohibition on
selling goods to a buyer who specifies his intention to use them for idolatrous
purposes, whereas sales that could be used for other purposes are permitted. '**®
While the Mishnayot up to this point in the first chapter of Avodah Zarah
restrict economic activity to curtail what the sages perceive as idolatry, and
hence a phenomenon which is harmful primarily from a talmudic perspective, the
following Mishnah codifies such a curtailment explicitly in the interest of more
general societal well-being: .0°277 AP 12 WPw 127 23 KP1,N1INY PANIT 2 PIOM PR
AT S MIRXTAMY NP0 1Ay P2 DaR .2, NOTVOR L7 Rirkiion} Y 1P PR
AMIAY MR LA ATaY 72 Pravaw 19°2b. 2% Compared to the foregoing traditions,
this Mishnah has a more universalistic perspective. Firstly, it refers to public
damage, as opposed to the previous condemnations of idolatry based primarily
on a particularistic perspective of permissible religious practices.’'® As R.
Ovadiah Bertinoro and the codes comment, the prohibition to inflict “public

1207 mAZ 1,5: These items are forbidden to be sold to non-Jews—Iztroblin, and Bnoth-Shuach,
stems, frankincense and a white rooster. R. Yehudah says, “One may sell him [the non-Jew] a
white rooster, amongst other roosters; when he [the rooster] is sold by himself, one should clip
its spur and then sell it to him, for a deficient animal is not sacrificed during idol worship. And
for all remaining things—if they are not specified, [their sale is] permitted, and if they are
specified, [their sale is] forbidden.” R. Meir says, “Also a good palm, Chazav and Nikolaus
[certain types of dates or date palms; nk] are forbidden to be sold to non-Jews.”

1208 bAZ 14a-b. Besides specificity as a variable in determining the permissibility of a sale, the
proceeding Mishnah (mAZ 1,6) institutes local custom as a consideration, teaching that where
it is the Minhag to sell small cattle to idolators, such a sale is permitted, whereas it is
prohibited when there is a custom not to effect such sales.

Cf. mPes 4,3 and the ensuing Gemarah, legitimizing respect for local custom with a concern to
avoid controversy.

1209 mAZ 1,7: One may not sell them [i.e., idolators] bears, lions, nor anything that might cause
public damage. One may not build a basilica with them, nor a scaffold, nor a stadium, nor a
platform. But one may build with them pedestals and baths; but when they reach the cupola in
which the idol worship takes place [lit. stands], it is forbidden to build her [i.e., the cupola].
The Mishnah manuscript attributed to Maimonides uses the feminine term 0°317% P11, whereas
the term generally used in the sources is the regular masculine 0°27% pri.

1210 It is important to note that the term 0217 11 is only found in Tractate Avodah Zarah, and that
the implications resulting from this casuistic Halakhah might hence not be representative of
the talmudic tradition as a whole.
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damage” includes the sale of items such as weapons; thus the motive of the
Mishnah’s prohibition is to prevent the sale of items that can harm society as a
whole.'?!! Hence, our Mishnah contains the dialectic of on the one hand re-
gulating economic transactions between Jews and heathens while simultaneously
preventing damage to people of all nations, cultures, and religions.

Secondly, the prohibition of aiding the construction of a basilica, an execu-
tioner’s scaffold, stadium, or platform reflects a concern with a wider conception
of justice, because these buildings were commonly used as courts of law where the
innocent might be sentenced and put to death.'*'? Thirdly, the Mishnah makes it
clear that if a building is not specifically used for idolatrous purposes, abetting its
construction is permissible, so long as it neither harms the public nor supports an
unjust judiciary. What these Mishnayot ultimately leave us with is the establish-
ment of a responsibility to avoid societal harm caused by goods and services. "

This responsibility is also reflected by the Sugya discussed above teaching
that when R. Yehudah haNasi offers to sell the white mules due to which R.
Pinchas b. Yair had reprimanded him, the latter responds that doing so would
constitute a violation of Lifiei Iver, because the unwitting buyer of the mules
would then be liable for the subsequent damage caused by the potentially danger-
ous animals.'*"* Trading in items that can cause harm without their purchaser
being aware of this potential before the transaction takes place is thus con-
demned with the force of a deOraita (“biblical”) prohibition.

Whereas the teachings discussed so far in this section demand that goods and
services cause no harm to society, a number of traditions analyzed in this book’s
section on the talmudic work ethic urge an active contribution to societal
welfare.'?"® Recall that offering a gamble is halakhically discouraged because it

1211 See for instance the Bartenura, mAZ loc. cit.

1212 See fn. 16-17 of the Soncino Edition’s commentary to this Mishnah.

1213 A corollary of this responsibility, based on the rabbinic identification of sin with harm (see p.
117, fn. 457), could be that products and services which violate Halakhah are to be avoided as
well. This view is reflected by the recent Charedi (Israeli ultra-orthodox) responsum noted in
this book’s introduction, which prohibits purchasing shares of Israeli companies because
shareholders thereby become “full partners in investments that involve Torah prohibitions: that
earn yields from profits [generated] by selling on Shabbat ... and Yom Kippur; from
[television] channels that are full of filth; and from obscene advertising,” as a booklet
published by the Court of Justice of the Edah haChareidis (Badatz) justifies the responsum.
Cited in: Toker, Nati, Rabbinical Court Forbids Haredim from Investing in Israeli Companies,
in: Haaretz, May 7th, 2010, http://www.haaretz.com/print-edition/business/rabbinical-court-
forbids-haredim-from-investing-in-israeli-companies-1.288841.

1214 bChul 7b. For a presentation and translation of this teaching, see pp. 240f and fn. 940. For the
discussion of the biblical and later talmudic concept of Lifiei Iver, see pp. 94f.

1215 See pp. 63f.
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does not promote the “settlement of the world” (9w >w yaw™),'?'S whereas the

entertainment offered by jesters is homiletically encouraged because of the peace
and happiness it promotes.'?'” These traditions can also be applied to product
development, which thereby ought to contribute to societal welfare and well-
being. The principle of society thus calls for a consideration of the social impact,
both positive and negative, goods and services might cause.

Reputability

Many talmudic sources teach the importance of reputation, particularly by urging
the establishment of a good name (21 aw), and conversely by warning against a
bad one (¥1 aw, lit. evil name). The Hebrew word for name (2w, Shem) finds its
biblical etymology in the root inw, which stands for identification.'*'* Both mean-
ings of the noun “name,” i.e., the word by which someone or something is referred
to and reputation,'?" are hence a means of identification. Reputability thereby
becomes a determinant of someone’s or something’s identity, which is perhaps
the central reason why the rabbis emphasize the importance of this principle.
Both this emphasis and the double meaning of Shem are reflected in the
following Midrash: nwaw wow XYW DX ,1AXY? 210 2w 3P RIT MYAA 7377 DIRY 177 93
X7 ANPY 70 70X QX 212 A PRPW 72 TR MR PR 1 DRMPW 71 TR ,OTR? 17 WP
MYYY X IPY T 10 2w meve. 22 Here, we find a differentiation between a

1216 bSan 24b. The talmudic critique of gambling is hence not (just) based on the harm caused by
this activity, but on its lacking beneficial impact on society as well.

1217 bTaan 22a.

1218 Clark, Matityahu, Etymological Dictionary of Biblical Hebrew. Based on the Commentaries of
Samson Raphael Hirsch, Jerusalem/New York, NY, 1999, p. 264.

1219 This double meaning exists both in Hebrew and in English. According to the Online Ety-
mological Dictionary, the noun “name” has taken on the meaning of reputation since c. 1300 (see
http://www.etymonline.com/index.php?allowed_in_frame=0&search=name&searchmode=none).

1220 Tan, X 72°0 2771 nwno: Every time that a person increases in Mitzvot [i.e., good deeds and the
observance of Halakhah), he acquires a good name for himself. You find that a person is
called by three names—one by which his father and mother call him, and one by which other
people [lit. children of Adam] call him, and one which he acquires for himself; better than all
of them is the one he acquires for himself.

A part of this Midrash is cited by Kahaner, op. cit., p. 232, in his chapter titled “The Ultimate
Business Secret of the Rabbis: Reputation.” Unfortunately, the rich context of the Midrash is
not discussed, and Kahaner’s 15-page chapter features but two talmudic sources besides this
Midrashic tradition (one of which does not deal directly with reputation, but rather with
Lashon haRa’) to make its point that the rabbis viewed a good name as “the prime factor in
business success” (loc. cit.), focusing instead on anecdotes and research from contemporary
business practice. Besides Kahaner’s cursory chapter, which is particularly lacking given that
it is contained in a book that claims to teach fa/mudic “business lessons from the ancient



8.1 Issues 13 and 14: Product & Service Impact and Reputation Management 335

name by which a person is called, and one which he “acquires for himself.” The
latter is presented as the most important, with the means to its acquisition declared
to be Mitzvot, i.e., halakhic observance and good deeds. Whereas the first two
names are called, the third is acquired, thereby becoming a possession of its holder,
dependent primarily on its owner rather than on others.'**' Following this teaching,
the Midrash discusses the importance of a good name at length, first supporting the
conclusion that the third type of name is better than all others with the case of
Bezalel, who earns the privilege of building the Tabernacle by acquiring a good
name (19w NIXYM WY 19T MW oW TPW T LY w9 ). 22

The Midrash also adduces two verses from biblical writings (2°21n2) to further
emphasize the importance of a good name. From the Proverbs, it cites a call to
prioritize the development of reputability over prosperity: 7927 :27 Wyn ,0¥ 17321
23w 17,2011, '%% Then, the transcendental sentiment of Ecclesiastes applied to the
development of a name is reflected in the following verse: 21" ;2% wn ,aw 2iv
7997 0P ,npa.'*2* EcclR makes a number of interesting comments on this latter
verse, first teaching an explanation of its meaning in the name of King Solo-
mon:'*** when a person is born, no one knows who he is, but when he passes
away with a good name, he influences good deeds ( PYTY 937 1R 7911 DINW 7¥WwW2
0220 O°WYM YOWH 210 oW TWd1 K17 "1); people come to attend him, they perform

rabbis,” the Jewish business ethics literature seems to have neglected the topic of reputation
altogether. Further scholarship regarding the talmudic perspective on the importance of
reputability will hence likely add value to the contemporary business ethics discourse.

1221 The concept of acquiring a name is reminiscent of the Erev Shabbat prayer liturgy, where the
Chazan refers to God in the beginning of the ¥yaw pyn 7572 (“summary of the seven blessings
of the evening prayer”) as yX) 2w 10p 1°2¥ 2% (“God most High, Who acquires the Heavens
and earth”). Note that the Heavens are here acquired just as a good name is, and that both
words contain the letters v and », as does the Hebrew word for “soul” (inwi). These
connections might further allude to the idea that a name in the reputational sense becomes a
possession that characterizes its holder in an essential manner, and that a good reputation is of
essential importance similar to that of the soul.

1222 The Midrash (Tan, loc. cit.) finds proof of Bezalel’s good name in the verse on which it is
commenting: >R-12 PX7¥2 ,0W2 7177 KR N L2807 °33-9% A M. (Ex 35,30: And Moses
said to the children of Israel, “See the Lord has called by name Bezalel the son of Uri...”). The
name Bezalel can be interpreted to mean 7% %32 , in the shadow of God. This name thus
reflects the good reputation earned by Bezalel, through which he in turn merited the privilege
to be the architect of the Tabernacle.

1223 Prov 22,1: A [good] name is to be chosen rather than great riches; [and rather than] silver and
gold, good grace [is to be chosen].

1224 Eccl 7,1: A [good] name [is better than] good oil; and the day of death [is better than] the day
of birth.

Note that in Hebrew, the word for name (a¥) is contained in the word for oil (2%).

1225 Who according to Jewish tradition authored both the Book of Proverbs and the Book of

Ecclesiastes.
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deeds of loving kindness, and they extol him with praises.'**® This teaching
posits a virtuous circle and multiplier effect of reputability, where good deeds
establish a good name which in turn leads to more good deeds.

Asking why a good name is only compared to precious oil (210 jaw), rather than
to other precious liquids such as wine and honey as well, EccIR further offers the
interesting explanation that just as precious oil rises and ascends to the surface
when poured into a bottle of water, in which other fluids are miscible, so too some-
one who possesses a good name rises and ascends.'*’ Our Midrash Tanchuma
then focuses on our verse’s aspect that a good name is not just comparable to but
greater than precious oil, for which it finds the ten reasons charted in the
following table, including the biblical sources cited to support them. '***

A good name ascends, while Gen 12,2; 791 20 JA AW 210 Qv
precious oil descends.'* Ps 1332

Precious oil is transitory [lit. for an Ps 72,17 ,20 QWY YW D% 20 1AW
hour], while a good name endures awo
forever.

Precious oil may be destroyed, while Isa 56,5 IR 20 oW ,790 20 A
a good name is indestructible. 173

Precious oil is owned by the wealthy, | No biblical | ,2w aw) .2 wya 2w 7w
while a good name is owned by the support jakaklizdimialihivil
poor and the wealthy.

A good name is for the living and for | No biblical | w1 .2°nn21 002,20 oW
the dead, while precious oil exists support on2a,2m
only for the living.

And precious oil, how far does it No biblical 0P , T And ,210 N
travel, from the sleeping room to the support | @?2Wn 70N ,2W oW PP
anteroom. And a good name, from one 910 7Y

end to the earth until its other end.

1226 EccIR 7,1.

1227 Ibid.

1228 Tan, loc. cit.

1229 The teaching noted above in which the ascending quality of both a good name and precious oil
was compared is not a contradiction to this differentiation, because it does not take place in the
context of water. Outside of water, oil flows downward, while a good name is still posited to
rise up.
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Precious oil falls on a corpse and it | Eccl 10,1; II RIT nan Y 9911 20 1w
becomes putrid, and a good name Kings 4,34 | nnn %y 9901 ,20 owY ,w Ran
falls on a corpse and it does not WIRIN IR
become putrid.

Precious oil falls on water and it Jona 2,11 NIT @0 Y 9911 20 1w
floats away, a good name does not M719°R 20 QW LN
float away.

Precious oil falls onto fire and it Dan 3,26 X171 KT O¥ DO 0 7w
burns, a good name falls onto fire IR DY 991 2 oW AW
and it does not burn. Rl7ARNNS!
R. Yehudah b. Simon said, “We find | Lev 10,2; | 1°%¥n ,77°0 122 7757 °27 4K
that the owners of precious oil enter Dan 3,26. Q1A% 10121 20 A SHYaw
into a place of life and leave it dead. aw *Hya3 .a°nn WY M
And the owners of a good name enter XYY DDA DIPRY 10131 21
into a place of death and leave it alive.” faldy]

This Midrash constitutes a remarkable paean of reputability, which is praised for
transcending physical limitations and being an enduring, universal, and powerful
source of greatness. The fact that the above ten contradistinctions compare a
good name to precious oil further emphasizes the value which the sages attri-
buted to the principle of reputability, given that oil is one of the Torah’s most
esteemed physical substances. >

A similar call to prioritize the establishment of reputability over more worldly
pursuits and possessions is taught in the mishnaic Tractate Avot, where Hillel
concludes his seven featured aphorisms with the following teaching: 2 7> X7
1297 MNDW 72771 D°0WD 17271 DWW 7277 AART 72797 0°021 7297 717 7271 w2 7271
727 %Y 7207 090 7277 7200 7200 20 17277 770 7207 91 7200 2072V 7200 0T
QW 0 Y2 T3P 77N 0727 1D 1P XYY 7P W o IR 217w 207 apTE 720 anan
x271.'”! Here, Hillel contrasts five commonly prized material pursuits with five

1230 For an overview of how highly the Bible (both Hebrew and Christian) values oil, see: Orr,
James (ed.), Oil, in: International Standard Bible Encyclopedia, Grand Rapids, M1, 1915.

1231 mAv 2,8: He [i.e., Hillel] used to say, “Increasing flesh, increases worms. Increasing possessions,
increases worry/anxiety. Increasing wives, increases magic/witchcraft. Increasing maidservants,
increases lechery. Increasing manservants, increases theft. Increasing Torah, increases life.
Increasing Yeshivah [Torah study, lit. sitting], increases wisdom. Increasing counsel, increases
understanding. Increasing 7zedaqah, increases peace. [He who] acquires a good name, acquires it
for himself; [he who] acquires words of Torah, acquires life in the World to Come.”
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spiritual activities.'**> Whereas increasing involvement with these worldly
matters is portrayed as being inversely related to well-being and fulfillment, with
more in fact being less, the pursuit of the spiritual dimensions is promised to
have enduring, continuously augmenting benefits. Unlike the other four encour-
aged activities, a good name is not lauded as a means to further ends such as
wisdom, understanding, justice, and peace, but is rather taught to constitute an
essential quality of the person acquiring it, and reputability is described as an
identity-determining characteristic at the core of a person like his bone.'** In-
terestingly, on the one hand both the pursuit of the four encouraged spiritual
activities as well as that of the benefits to which they lead according to this
Mishnah are praised by Hillel.'*** On the other hand pursuing a good name itself
is discouraged by Hillel’s second saying in Tractate Avot, which warns that “he
who pursues his name, loses his name” (X»w 7ax xaw 731).'2 Thus, reputability
should be acquired as a laudable sequent to having accomplished good deeds, but
its attainment should not be a primary motivational factor. This view is reflected
in a further Mishnah of Tractate Avot, which on the one hand exalts the “crown
of a good name,” but on the other hand implicitly denies its existence: 1Ww»w 27

SY TR LMD aw AN ;M3%A AN LANND N LANN NI--31 2ND SwBw IR
1. '2% A good reputation is thereby the greatest honor to be crowned with, yet
it should simultaneously not even be considered to exist as a crown. Instead of
focusing on and pursuing greatness of a human name, trust should be placed in
the Name of God.'*” The talmudic dialectics of reputability might hence be syn-
thesized as follows: a person should establish a good name for himself without
the intention to do so.

1232 The pursuit of Torah is lauded twice but constitutes one activity, with its benefits posited as
accruing both to life in this world and to that in the “World to Come.”

1233 In fact, the Hebrew word for “bone” (oxv) is found in the Mishnah’s “for himself” ("xy%), and
simultaneously means “essence.” A similar connection between a bone and reputability might
be the idiomatic usage of “backbone” in the English language to signify strength of character
(in German, the word Riickgrat has the same dual meaning).

1234 Also for instance in the other aphorisms of Hillel taught in Tractate Avot, where we find
exhortations to pursue peace and Torah (e.g., mAv 1,12).

1235 Ibid., 1,13.

1236 mAv 4,17: R. Shimon says, “There are three crowns—the crown of Torah, and the crown of
priesthood, and the crown of kingship; yet the crown of a good name surmounts them all.”

1237 Ps 40,5; GenR 89,3.
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8.1.3. Implications for Product Development and Reputation Management

Applied to corporate product development and reputation management, each of
the talmudic principles developed in the previous section can be viewed as being
linked to indivisibility along a specific dimension in particular, while combined
they can offer an ethics screening and integration framework. Due to their mostly
homiletic nature, these principles require little abstraction for an application to
the corporate context to thereby simultaneously establish and foster positive re-
putations. For the same reason, an exposition of these same principles carries the
risk of constructing an ivory tower, for most know that honesty and reciprocity
for instance are important virtues and exalted ideals but many do not put them
into practice for very pragmatic reasons. Yet the relevance of such talmudic
values is timeless, and their following application can thus bear fruitful insights.

Reciprocity: Indivisibility between Manager and Customer

The principle of reciprocity urges business development and product managers to
place themselves in the position of their target segment. This principle reflects on
whether they would want to be offered a certain product or service if they were
their own customer or client. According to two of the Talmud’s greatest authori-
ties, Hillel and R. Akiva, reciprocity is the major principle of the entire Torah.'**®
Likewise, it is perhaps legitimate to claim that reciprocity underlies all of business
ethics, for the prohibition of practically every form of economic misconduct can be
derived from this rule, as can all encouragement of positive economic contributions.

Applying the talmudic traditions analyzed above, a manager could practice
reciprocity in product development by a) making the honor and money of his
customers indivisible from his own,1239 b) loving his customers as himself,1240
and c) avoiding all impact on his customers that he himself would consider
hateful in their shoes.'**' Essentially, a reciprocal manager offers (only) products
and brands that he himself believes are good for the people buying them.
Thereby, he becomes inseparable from the interests of him who is in many
respects his key stakeholder, i.e., the customer. For does not everyone like to be
satisfied with the goods and services they pay for?

1238 Hillel on bShab 31a; R. Akiva in yNed 9,4 30b, based on Lev 19,18. Cf. Sifra Qedoshim 4,12
(ed. Weiss 89a) and GenR 24.

1239 Based on mAv 2,13 and 2,15.

1240 Based on Lev 19,18; Sifra Qedoshim 4,12 (ed. Weiss 89a); yNed 9,4 30b.

1241 Based on bShab 31a, mAv 2,5.
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Determining whether a product launch or brand positioning fulfills the prin-
ciple of reciprocity requires reflection and dialogue. This discursive, analytical
process can support management in determining whether a product is both likely
to add value for those purchasing it,'*** and whether it is congruent with ethical
values as well. If his customers’ money is as dear to a manager as his own, he
would surely want to avoid wasting theirs. Consequently, such a manager would
ideally strive to deliver products that provide substantial value for money. Also,
if a manager finds it hateful to deal with lengthy waiting periods and high costs
for customer service himself, he would ideally refrain from imposing these ser-
vice conditions upon his customers.

Considerations such as these can help management identify with customers,
thereby fostering an inseparable relationship between the two. This connection
becomes all the more important to establish in the context of frequently substantial
spatial, informational, and societal distance in the customer-manager relationship.
The resulting anonymization and asymmetry can make it easier for a manager to
rationalize the marketing of wasteful, careless, dishonorable products that he
would never purchase for himself or a loved one. One way to avoid such rationali-
zations in corporate practice is to encourage managers to “eat their own dog
food.”"** This idiom essentially urges managers to place themselves in the po-
sition of customers by using the products their corporation markets themselves.
Failing to do so can raise eyebrows, as was the case when the fund research firm
Morningstar recently found that 45% of basic stock and 66% of basic bond funds
contain no investment by the management running them. The resulting potential
division and separation of managers from those investing in their offerings raises
particular concerns given that funds with high levels of management investment
outperform those with less. '***

Putting the principle of reciprocity into practice can thus enable product
quality itself to improve, by inducing managers to offer products and brands

1242 In fact, market research (surveys, focus groups, etc.) is explicitly designed to gain insights into
customer desires, motivations, behavior, etc., and has become a conditio sine qua non for
product and branding success.

1243 According to a Wikipedia article, this phrase was coined by a Microsoft manager who in 1988
used it to title an e-mail urging an increased internal usage of one of the company’s products
(the article cites the following book published by Microsoft as its source: Microsoft, Inside
Out: Microsoft—In Our Own Words, New York, NY, 2000.) The Microsoft manager in turn
might have come up with the phrase through a dog food television commercial, in which a
brand spokesperson claims that “Alpo” products are of such good quality that he feeds them to
his own dogs.

1244 For an overview of the Morningstar study and reactions to it, see: Taylor, Chris, Analysis:
Why Some Fund Managers Don’t Invest In Their Own Funds, October 4th, 2011,
http://www.reuters.comy/article/2011/10/04/us-mutualfunds-managers-idUSTRE7935BJ20111004.
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which they believe in both from their own and their customers’ perspective.
When a management team cannot itself actively use its corporation’s goods (e.g.,
certain pharmaceuticals or business to business services), it should foster even
closer bonds with customers that do. Such indivisibility avoids a potentially
dangerous dichotomy between what a manager offers his customers and what he
himself would purchase in their shoes.

Honesty: Indivisibility between Product and Brand

The principle of honesty is particularly relevant regarding the congruence be-
tween what a product’s brand promises to deliver and what the product itself
actually does. As noted above, a brand is essentially a customer’s perception of a
product, its quality, performance, etc. Honesty in product and brand development
demands indivisibility between this perception and reality. Applying the words
of the Sifra, a brand’s “yes” should correspond to an actual “yes” of its product,
and a product’s “no” should correspond to an actual “no” of its product.'*** For
instance, a positive brand-promise of cleaner teeth with a certain toothbrush, or a
negative promise such as “no more fatigue” with a certain energy drink should
be truthful and fulfilled. In addition to the talmudic calls for honesty analyzed
above, the biblical commandments to stay true to one’s word can also be under-
stood as a call to practice such congruence between what a brand preaches and
how its corresponding product performs. ¢

Besides fulfilling the Torah’s ideal of truthfulness itself, offering honest brands
avoids transgressing further talmudic concepts such as Ona’ah, Lifnei Iver, and
Geneivat Da’at."*" For a brand fostering expectations that its associated product
cannot meet let alone exceed creates false goodwill, misleads customers, and
constitutes what the Talmud terms “mental theft.” Furthermore, given that a brand
communicates certain product qualities and performance indicators, failing to
deliver on these brand-promises can be perceived as violating the prohibition of
false vows and of false oaths as well.'**® For a brand-promise should function as
a guarantee that its product conforms to, and even though executives do not
generally swear that their branding is truthful, they would ideally aspire to a level
of truthfulness as if they had committed to it under oath.

1245 Sifra Qedoshim 8,7 (ed. Weiss 91a); bBM 49a.

1246 See for instance Ex 20,7; Lev 19,12; Num 30,3; Dtn 23,22/24.

1247 See the chapter on fraud and corruption, section 3.1.2., for a discussion of these concepts.

1248 As noted above, the basic difference between a Neder (“vow”) and a Shevu’a (“oath”) is that
the former applies to objects, whereas the latter applies to people.
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Companies that align the image of their brands with the performance of their
products, and vice versa, build the trust that is essential for sustainable business
success as the following cases involving Apple and Reebok demonstrate. Pro-
ducts such as the iPod, iPhone, and iPad consistently deliver on Apple’s brand-
promise of offering innovative, hip, and easy-to-use electronic devices. As a result,
the iconic company has built a global following of devoted customers willing to
pay significant premiums, endure sometimes staggering waiting times in front of
stores for products they have not even tested yet, and trust that the excitement
promised by the respective product brands will be delivered upon. The level of
importance of product and brand congruence for Apple became particularly ap-
parent during the company’s presentation of its iPhone 4S model. Widely expected
to introduce an iPhone 5, Apple instead chose to market its phone as an upgrade
rather than a new series. Thereby, the product’s brand name promises to deliver
certain improvements, rather than groundbreaking innovations. The company
then strove to counter a certain disappointment resulting from this restrained
branding with a truly innovative iPhone feature allowing users to control many
device functions with their voice. In the live demonstration of this feature called
Siri, Apple on the one hand touted the voice-controlled artificial intelligence
innovation but avoided promising too much by noting that the software is still in
the beta stage of development'*” and by letting Siri call itself “a humble
personal assistant.”'**” Underlying all of these communications is the consistent
attempt to both perpetuate and reinforce Apple’s brand-promise, while ensuring
that the expectations resulting there from are met or exceeded.

Conversely, a company that fails to maintain this indivisibility between pro-
duct and brand can suffer damaging consequences. For instance, the sportswear
company Reebok recently agreed to pay 25m USD in a settlement with the U.S.
Federal Trade Commission (FTC) to resolve allegations that it had made
unsupported claims in marketing its EasyTone and RunTone shoes.'”' These
shoes were branded as proven to help lose weight and build muscle more effec-
tively than other sneakers. The FTC, whose stated purpose is to “protect
America’s consumers,” declared that these promises were not backed up by
“sound science,” and reaffirmed its “ongoing effort to stem overhyped advertising

1249 The beta stage of the software release cycle generally indicates that software is still being
tested.

1250 Apple Special Event, October 4th, 2011, 84m:47s, http://www.apple.com/apple-events/
october-2011/.

1251 Forden, Sara et al., Reebok Pays $25 Million to Settle FTC Claims of False Ads for Toning
Shoes, September 28th, 2011, http://www.bloomberg.com/news/2011-09-28/reebok-to-pay-
25m-in-refunds-to-settle-ftc.html.
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claims.”'** Although it agreed to the settlement, Reebok has publicly rejected
the FTC’s allegations, promising that “[our] customers are our number one pri-
ority, and we will continue to deliver products that they trust and love.”'*
Nonetheless, it is likely that many of these customers will demand the refund that
the FTC settlement enables them to receive, no longer trusting in the congruence
between the Tone brand-promise and its product performance. Such a negative
consumer response to a perceived brand/product incongruence was experienced
by the confectionary corporation Ferrero, which was widely criticized for mar-
keting its Milch-Schnitte branded sweets in Germany as a healthy snack. '

These cases can be interpreted as a call for managers to ensure that a product
is indivisible from its respective brand. This indivisibility is a direct manifesta-
tion of the principle of honesty in product and brand development. Pacta sunt
servanda. Applying the tradition that “the righteous promise little and perform
much, whereas the wicked promise much and do not perform even a little”'*>
can mean that brands should avoid overselling and focus on exceeding per-
formance expectations instead. This notion is also supported by the Mishnah that
prohibits sifting or painting goods to make them appear more valuable than they
truly are.'”® Unfulfilled brand-promises constitute a deception of the eye and
mind.

Just as the Talmud strongly condemns a dichotomy between words and the
actions that follow, so too would a manager ideally refuse to separate brand
communications from product manifestations. And similar to how the Mishnah
condemns people who conceal that they are dealing with stolen goods,'*’ so too
should a corporation strive to keep brand perceptions indivisible from product
reality. While the Talmud seems to condone compromising honesty for values
such as peace, justice, and character,'™® in corporate practice the alignment of
products and brands can in fact be an opportunity to foster these further values as

1252 Federal Trade Commission Press Release, Reebok to Pay $25 Million in Customer Refunds To
Settle FTC Charges of Deceptive Advertising of EasyTone and RunTone Shoes , September
28th, 2011, http://www.ftc.gov/opa/2011/09/reebok.shtm.

1253 Reebok, Press Release Regarding FTC Settlement, undated, http://corporate.reebok.com/en/
about_reebok/FTC%20Easytone.asp.

1254 See Schultz, Stefan, Verbraucher kiiren Milch-Schnitte-Kampagne zur Top-Werbeliige, in:
Spiegel Online, June 17th, 2011, http://www.spiegel.de/wirtschaft/service/0,1518,768945,
00.html.

1255 bBM 87a.

1256 mBM 4,11. This Mishnah is presented in its entirety in this book’s chapter on fraud and
corruption, pp. 91f.

1257 mBQ 10,9, see the discussion on p. 330.

1258 mAv 1,18, see the discussion on pp. 330f.
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well.'” The principle of honesty applied to product and brand development
thereby builds the integrity and hence the internal indivisibility of managers
along multiple ethical criteria.

Society: Indivisibility between Manager and Societal Product Impact

Recall that one of the three elements comprising the talmudic work ethic de-
veloped in this book’s chapter on corporate culture urges the pursuit of
occupations that contribute to societal welfare.'**® The key implication deduced
from this element is that corporations should strive to establish an organizational
culture that enables its members to achieve a positive social impact. Analog-
ously, this chapter’s principle of society urges the development of products and
brands that benefit, or at least do not harm, the societies in and through which
they are marketed. By putting this principle into practice, managers thus ideally
become indivisible from the societal impact of what it is their corporation
develops and sells.

Based on the talmudic perspective developed above, indivisibility between
management and societal product impact has three central implications. Firstly,
corporations should avoid selling products and marketing brands that support and
legitimize regimes, societies, or groups that conflict with their own philosophy
and spirit. Secondly, corporations should refrain from developing and marketing
products or brands that can cause public damage or perpetuate injustice. And
thirdly, corporations should seek to actively develop and market products and
brands that contribute to societal welfare and well-being. These implications are
now briefly analyzed and applied in turn.

Regarding i) Similar to how the rabbis prohibit the sale of a product that is
clearly intended for what they considered idolatrous practices, particularly at
times that legitimize these practices,'*®' so too might managers need to sacrifice
short-term business opportunities in certain countries and societies to reaffirm
the values, beliefs, and norms of their own corporation and society. For a number
of western companies, such a dilemma exists for instance regarding trade with
the Islamic Republic of Iran, which on the one hand has the economic resources
to be a significant trading partner but pursues policies and espouses ideologies

1259 Since the opposite of this alignment, i.e., a dichotomy between brand-promises and product
performance, can cause legal battles, constitute an inequitable treatment of customers, and
smack of lacking modesty through exaggerated claims.

1260 See illustration 7.

1261 Based on mAZ 1,1/5 and the discussion on pp. 331-334.
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that directly contradict those of the liberal democracies in which these same
western firms are rooted and based.'**

Although they reinforce this dilemma, the talmudic sages simultaneously pro-
vide three parameters to navigate it pragmatically and expediently while main-
taining integrity: designating, defusing, and timing.'*** Thereby, products that are
not specifically designated for an idolatrous purpose may still be sold to an idol-
ater, as may those whose potentially dangerous qualities are “defused” (the
mishnaic case is clipping the spurs of a rooster before selling it). Also, the timing
parameter teaches that business may generally be done with heathens but not
immediately before their festivals.

Applying these three parameters to the dilemma of trade with Iran, a western
corporation might formulate a policy stating that while it is open to do business
with the country in general, it will never sell any products to it that might support
the development of a nuclear arms program, nor the practice of human rights
abuses such as the disenfranchisement of women. Furthermore, such a policy could
state that all trade ties are to be put on hold during periods when transacting any
business with Iran could be interpreted as a victory and cause for rejoice by its
leaders who are committing institutionalized human rights abuses and are possibly
pursuing a nuclear weapons program.'*** In fact, it appears that corporations
such as Siemens are in fact formulating policies on Iran that roughly conform to
the above parameters: the engineering conglomerate’s former CEO Peter Loscher
emphasized at the 2010 shareholder’s meeting that the company’s trade ties with
the country are exclusively civilian, i.e., Loscher was designating and defusing, and
no new trade contracts would be sought given the current international isolation
of Iran, i.e., Loscher here alluded to timing).'*** Rather than getting embroiled in
dogmatic controversies, executives who formulate such transparent policies can
provide societies with incentives to become more humane while simultaneously
avoiding the risk of alienating them as long-term business partners.

1262 For a news report on the dynamics of this dilemma in practice, see Shields, Michael/Wagner,
Rene, German Firms in No Rush to Follow Siemens Iran Exit, in: Reuters, January 27th, 2010,
http://www.reuters.com/article/2010/01/27/iran-germany-exports-idUSLDE60Q13020100127.

1263 Based on mAZ loc. cit.

1264 For information on Iran’s human rights record, see the website of the Iran Human Rights
Documentation Center, an independent, non-profit organization run by human rights scholars
and lawyers: http://www.iranhrdc.org/english/publications/reports/index.1.html?gclid =CK2
p6vCc26sCFUO_zA0d62ZiOg. For an overview of Iran’s nuclear program, see the following
collection of reports from The New York Times on the topic: http:/topics.nytimes.com/
top/news/international/countriesandterritories/iran/nuclear_program/index.html.

1265 Melman, Yossi/Ravid, Barak, German Conglomerate Siemens to Cut Future Trade Ties with
Iran, in: Haaretz, January 27th, 2010, http://www.haaretz.com/news/german-conglomerate-
siemens-to-cut-future-trade-ties-with-iran-1.265800.
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Regarding ii) The second implication of indivisibility between management
and the societal impact of its product and brand development is that corporations
should avoid developing and marketing products that cause public harm or per-
petuate social injustice. This can be deduced from the Mishnah prohibiting the
sale of any item that can cause damage to the public (2°27% p11) and forbidding
construction services for the development of buildings in which an unjust
judiciary can wrest judgment and exact punishment.'**® Whereas implication 1)
discussed above relates more to whom a corporation trades with, implication ii)
relates more to what a corporation trades with. Applied to corporate practice, this
latter implication urges managers to avoid causing societal harm and injustice
through the products and brands they develop and market.

A recent ruling by the German Federal Court of Justice (Bundesgerichtshof)
upholding a prohibition of online gambling seems to apply the first of these two
standards, i.e., avoiding societal harm. The ruling was justified with the increased
anonymity, lacking social control, and constant availability of gambling products
offered on the Internet, which combined were presented as posing a significant
threat to stated societal goals such as addiction control (Suchtbekdmpfung), youth
protection (Jugendschutz), and fraud prevention (Betrugsvorbeugung).'*’
Thereby, the social impact of online gambling products deprived them of their
license to operate.

The second of the above standards, i.e., avoiding the support of what might
be perceived as injustice, came to the fore in a high-profile case involving the
pharmaceutical and medical device corporation Hospira, which was involved in
the production and distribution of an anesthetic (sodium thiopental) that is also
used for lethal injections in capital punishment executions of many U.S. states.
At first, the corporation continued to supply these states with the anesthetic but
chose to express its discomfort with how the drug was being used. For instance, a
letter to the state of Ohio by the company’s clinical research and development
vice president Kees Groenhout read: “Hospira provides these products because
they improve or save lives and markets them solely for use as indicated on the
product labeling. As such, we do not support the use of any of our products in

1266 Based on mAZ 1,7 and the discussion on pp. 332f. It is important to note again that the term
o°21? P11 is only found in Tractate Avodah Zarah, and that the implications resulting from this
casuistic Halakhah might hence not be representative of the talmudic tradition as a whole.

1267 According to a verdict of the Bundesgerichtshof on September 28th, 2011 (Aktenzeichen I ZR
189/08).
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capital punishment procedures.”'**® Less than a year later, facing growing pres-
sure by social activists, the company discontinued production and distribution of
the anesthetic in question altogether, officially basing itself on an Italian law
forbidding exports of sodium thiopental to be used for capital punishment.'**
Through such maneuvering, Hospira managed to eschew further controversy
caused by its association with officially administered lethal injections and simul-
taneously managed to avoid alienating certain stakeholders by refusing to take a
hard-line stance against capital punishment itself, basing its policies on legal
compliance instead.

Also when it comes to branding, corporations should be mindful of a possible
negative societal impact. Prominent cases of potentially harmful social effects of
branding practices include the fashion industry’s idealization of extremely slim
bodies in its advertisements and fashion shows, a practice linked by pundits to
the significant rise in eating disorders.'”’® A further societal marketing issue is
the growing prevalence of brands targeted at children, a practice that has been
linked to social problems such as bullying, discrimination, and unsustainable
spending.'*”" This trend is particularly troubling because children as a target
segment are frequently unaware of the potentially harmful consequences of being
exposed to certain branding tactics. From a talmudic perspective, profiting from
this lacking awareness could imply a transgression of the Lifnei Iver prohibition,
similar to the case where R. Pinchas b. Yair accuses R. Yehudah haNasi of leading
unwitting buyers into harm by selling them dangerous mules.'*”* Of course, the
concept of Lifnei Iver can be applied to harm caused by both product and brand
exposure.

1268 Cited in: Welsh-Huggins, Andrew, Shortage of Drugs Holds Up Some U.S. Executions, in:
MSNBC, September 27th, 2010, http://www.msnbc.msn.com/id/39385026/ns/health-
health care/#.TpGNBSsr2RJ.

1269 Koppel, Nathan, Drug Halt Hinders Executions in the U.S., in: The Wall Street Journal,
January 22nd, 2011, http://online.wsj.com/article/SB100014240527487047543045760959
80790129692 .html.

Sodium thiopental was produced in a Hospira manufacturing facility located in Italy.

1270 See for instance Knight, Renee, Fashion Industry Accused On Anorexia, in: The Independent
On Sunday, October 15th, 2006, http://www.independent.co.uk/life-style/health-and-
families/health-news/fashion-industry-accused-on-anorexia-420159.html. As the following
editorial of a psychology journal argues, the “size zero culture” is not just damaging to the
general public but also to models themselves: Treasure, Janet L., Models as a High-Risk
Group: The Health Implications of a Size Zero Culture, in: The British Journal of Psychology,
Vol. 192, Issue 4, April 2008, pp. 243-244.

1271 Roper, Stuart/Shah, Binita, Vulnerable Consumers: The Social Impact of Branding on
Children, in: Equal Opportunities International, Vol. 26, Issue 7, 2007, pp. 712-728.

1272 bChul 7b.
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What the above cases show is that managers are from a descriptive perspec-
tive already interlinked with societal damage their products and brands might
cause—for the public and regulators perceive certain companies as responsible
for a given harm and view their management as capable of ending it. Conse-
quently, managers are held accountable for such harm. In this context, the
normative call of the Talmud to avoid public damage through trade a priori can
be helpful in urging managers to consider themselves indivisible from the
negative societal impact of what it is they are developing and marketing.

Regarding iii) Besides its potential to be negative, the impact of a product or
brand on society can of course be positive as well. And it is the harnessing of this
latter power that the Talmud also explicitly demands. While a necessary condi-
tion of the talmudic principle of society, just simply avoiding public harm is
insufficient. Rather, this principle also urges managers to develop products and
brands that positively contribute to societal development, peace, and happi-
ness.'?”* Corporate product and brand development thereby becomes an oppor-
tunity to create value by doing good.

The resulting dual responsibility of avoiding a negative impact and aspiring
towards a positive one is increasingly being recognized. The well-publicized
“MBA Oath,” a voluntary commitment for management students modeled after the
Hippocratic Oath made by doctors and the oaths made by attorneys for admission
into the bar, > opens with an affirmation that managers operate within a societal
frame: “As a business leader I recognize my role in society.”'?”* Later, the text of
the oath both refers to the avoidance of harm to society (“I will refrain from cor-
ruption, unfair competition, or business practices harmful to society”), and to the
aspiration of societal flourishing, at least from an economic perspective (“I will
invest in developing myself and others, helping the management profession con-
tinue to advance, and create sustainable and inclusive prosperity”).'?”® Further
reflecting an increasing concern with a positive social impact of business is the
growing number of management education programs, courses, and events
dealing with ecological sustainability and social responsibility.'*”’

1273 See the discussion on pp. 63f, particularly on bSan 24b and bTaan 22a.

1274 For more information on the MBA Oath, see mbaoath.org, and the following paper that had
first suggested creating a Hippocratic Oath for managers: Khurana, Rakesh/Nohria, Nitin, It’s
Time to Make Management a True Profession, in: Harvard Business Review, Cambridge, MA,
October 2008, http://hbr.org/2008/10/its-time-to-make-management-a-true-profession/ar/1.

1275 http://mbaoath.org/about/the-mba-oath/.

1276 Ibid.

1277 Blackman, Stacy, Business Schools Blazing Trails in Social Impact Management, in: U.S.
News, October 7th, 2011, http://www.usnews.com/education/blogs/MBA-admissions-strictly-
business/2011/10/07/business-schools-blazing-trails-in-social-impact-management.
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More than auxiliary activities such as corporate philanthropy, in many cases
products and brands themselves have the greatest power to do good. For in-
stance, the South Korean conglomerate Samsung recently unveiled a plan to
enter the clean technology and health business, a move which The Economist
commented on as follows in an extensive report: “With these plans Samsung sees
itself bringing technologies that are vital for society into much broader use. The
company has always had an eye for more than just the bottom line, seeking both
to epitomize and to further the progress of its home country. Now it talks idealis-
tically of improving the world by driving down the costs of zero-carbon power
and providing poor countries and rural areas with medical equipment and drugs
that they cannot afford today.”'*”® The executives of Samsung thus link their
products to the positive manifestation of our principle of society.'*”’

This link can also be established by means of branding, as the rise of “cause-
related marketing” exemplifies particularly well. Here, companies augment their
brand profile by integrating a non-profit organization or initiative into their mar-
keting activities.'**" For instance, the sportswear giant Nike launched a highly
publicized and successful drive to support the Lance Armstrong Foundation by
selling yellow bracelets,'*' the water company Volvic introduced a “Drink 1,
Give 10” campaign to support UNICEF in improving access to drinking water, '**
and the automobile manufacturer Subaru stages an annual “Share the Love
Event” during which it donates a certain amount of money to specific charities
for every new car sold or leased.'” These cases exemplify the instrumentali-
zation of branding to achieve a positive social impact.

Yet products or brands need not have an explicitly philanthropic or humane
purpose in order to do good. In many cases, product characteristics themselves
already contribute to society—the sustenance provided by food and beverage
companies, the productivity improvements enabled by technology firms, the

1278 Samsung. The Next Big Bet, in: The Economist, October 1st, 2011, http://www.economist.
com/node/21530976.

1279 le., doing good rather than just avoiding bad.

1280 For papers explaining and critically examining this practice, see: Barron, Greg/Erev, Ido et al.,
On the Robustness and the Direction of the Effect of Cause-Related Marketing, in: Journal of
Consumer Behavior, Vol. 2, Issue 4, Jun 2003, pp. 320-332; Higgins, Matthew/Smith, Warren,
Cause-Related Marketing: Ethics and the Ecstatic, in: Business & Society, Vol. 39, No. 3,
Sept. 2000, pp. 304-322; Menon, Anil/Varadarajan, P. Rajan, Cause-Related Marketing: A
Coalignment of Marketing Strategy and Corporate Philanthropy, in: The Journal of Marketing,
Vol. 52, No. 3, July 1988, pp. 58-74.

1281 See http://www.livestrong.org/Shop for the growing number of product categories sold under
this cause-related brand.

1282 http://www.drink1givel0.com/.

1283 http://media.subaru.com/index.php?s=43&item=201.
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investment capital offered by the banking sector, and the health care provided by
pharmaceutical companies. I recall a talk in which Ian Davis, then the global
Managing Director of McKinsey, told a group of new hires that management
consulting is a “noble profession,” because it aims to improve the performance
of businesses that in turn provide major contributions to society as producers,
employers, tax payers, etc.'”** Connecting their products and brands to positive
social impact thus might not require managers to change what they are already
doing. Nonetheless, there is a risk of rationalizing ancillary benefits such as job
creation and tax revenues into products that might in fact be useless or even
harmful themselves.'”®> Similar to how the Talmud discourages gambling and
lauds jesters due to their respective societal impact, so too all managers can con-
sider how their products and brands are linked to and indivisible from social
welfare and well-being.

Reputability: Indivisibility between Manager and Product

The talmudic perspective on reputability can be synthesized by means of the
following values, norms and beliefs. Reputability should be attained by estab-
lishing a good name and by avoiding a bad one. The name a person acquires for
himself becomes an essential part of his identity, and one’s reputation should
hence be valued more highly than material goods such as money. Good deeds are
the means by which reputability can be attained, yet such deeds must not be
instrumentalized in order to pursue a good name; rather, reputability should be
perceived as a positive side-effect of having done the right thing. Applied to
corporate product development, these teachings can be understood to encourage
managers to establish their own reputation by marketing good products and
brands, and consequently to view their own reputation as inseparable from what
it is they offer on the market.

This perspective is being put into practice in a number of successful cases. In
advertisements and on packaging of the German baby food market leader Hipp,
the name and image of its chief executive Claus Hipp functions as a personal
guarantee for product quality: “dafiir stehe ich mit meinem Namen.”'**¢ For an

1284 At the 2007 McKinsey Summer Academy in Passau.

1285 For a popular list of what might be useless consumer financial products, see: Collinson,
Patrick, The Top 10 Most Useless Financial Products Revealed, in: The Guardian, June 4th
2010, http://www.guardian.co.uk/money/2010/jun/04/top-10-useless-financial-products.

1286 This slogan has become well-known throughout Germany, and is also the title of Hipp’s
autobiography: Hipp, Claus, “Dafiir stehe ich mit meinem Namen,” Tiibingen, 2003.
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industry and product category in which trust is essential, the resulting indi-
visibility between the reputation of this executive and that of the baby food he
offers is a valuable competitive differentiator, giving customers the impression
that an actual living person is responsible for the company’s product quality.
Conversely, such high levels of personalized trust can be almost impossible to
build for the baby food products of a multinational conglomerate such as Nestl¢,
for neither its executives nor even less so its shareholders integrate their own
name and reputation explicitly into product marketing.

This anonymization is in large part the result of the division of labor so
praised by Smith for its remarkable productivity improvements'*’ and con-
demned by Marx for its alienation of workers from the fruits of their labor.'*** Tt
can be hypothesized that this division, which has reached unprecedented levels
through the increasing specialization within corporations, is both conducive to
managerial misconduct as well as a hindrance to managerial excellence. For a
manager who knows that he personally will be named in the news for causing
harm through his work rather than being able to hide behind a corporate veil of
anonymized and dispersed responsibility is thereby faced with a powerful stick
that can make the temptations of misconduct considerably less enticing. Like-
wise, the carrot of being publicly named in connection with the products they
develop and market can be a powerful incentive for executives to reach new
heights in product innovation, performance, and impact. Combined, such per-
spectives make the reputation of a manager indivisible from the reputability of
the products and brands he is responsible for.

There are a number of ways in which corporations can identify products with
executives directly. For instance, the success of Apple’s product launch presen-
tations hinged in no small measure on the iconic reputation and captivating per-
formance of its late Chief Executive, Steve Jobs. Apple also places other senior
managers into its advertisements and features them at its launch shows, enabling
them to develop their own stellar reputations and giving them further incentives
to do so. Another way to integrate the name of a manager into a product might be
learned from the closing credits shown after motion pictures. A corporation could
similarly develop a website or product packaging listing the managers responsible
for a product, but perhaps anonymizing their names to a certain extent to avoid
talent poaching from competitors or personal reprisals from customers. Even more
drastic would be to learn from the practice of naming laws after the politicians

1287 Smith, Adam, WoN, pp. 71.
1288 Marx, Karl, Okonomisch-philosophische Manuskripte, 1. Manuskript, Teil 4, Paris/Frankfurt
a. M., 1844/2009.
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who sponsor them'*® by basing brand names on their key managers’ names.
Irrespective of the exact measures of reputation management chosen, connecting
a product and brand to its managers can be conducive to fostering the indi-
visibility between the two that is essential for the enduring reputability of both.

A Principled Business and Product Development Process

The preceding analyses deduced a specific dimension of indivisibility from each
of the four talmudic principles of product and brand development derived in the
previous section. Yet most espousal of and reflection on values that is not simul-
taneously institutionalized in a structured frame is all but fanciful.'° Therefore,
for executives who intend to implement the talmudic perspective developed above,
it is crucial that our four principles also function as an institutional framework
supporting the existing business and product development processes. For in-
stance, corporate functions such as reputation management or risk management
could be partly integrated into these processes to ensure that products and brands
remain principled.'®" This practice would ideally create an internal discourse to
screen, reflect, and augment the ethical value of a product and brand under de-
velopment. And after a product launch, the framework can be used as a founda-
tion of external discourse as well, for instance with customers and regulators, the
results of which are then fed back into the organization to enable continuous
product improvements from an ethical perspective. The key impact of such an
ethically augmented product development process would ideally be an increased
prevalence of products and brands that are indivisible from principles such as
reciprocity, honesty, society, and reputability. Such goods simultaneously become
inseparable from the reputation of the corporations and managers responsible for
them.

1289 E.g., the Sarbanes-Oxley Act named after Senator Paul Sarbanes and Representative Michael
G. Oxley.

1290 This is a fundamental tenet of New Institutional Economics, which, rather than the Kantian
approach of individual edification or the Marxian approach of resistance to the market
economy, views the institutionalization of binding norms on the organizational or national
level as the most effective way to imbue ethics into the economy. Karl Homann shared this
perspective in a lecture given at Mannheim University in the fall of 2010.

1291 The reputation management function lends itself well to this task because its purpose actually
coincides with the realization of at least one of our four principles (i.e., reputability). The risk
management department could also be responsible for integrating the four principles into
product development because neglecting these principles can increase the business risks of
consumer boycotts, regulatory backlashes, legal action, etc.



9 Conclusion and Implications

Perhaps it is unfitting to open the conclusion of a thesis on talmudic management
ethics with Karl Marx, given his anti-Semitic'*** and anti-capitalistic sentiments. '**
Yet he picked up on a Hegelian concern that most likely applies to this thesis as
well: the inability of philosophers and social scientists to transcend the times they
live in, whereby their work reflects given or developing structural conditions.
Jewish business ethics are of course no exception, as one preeminent scholar in
the field notes: “[w]e find that in the first half of this [20™] century many studies
in Jewish economic history and behavior were heavily influenced by the socialist
or liberal philosophers of the time and tend, therefore, to present a Judaism
synonymous with those philosophies. At the present time, the pendulum seems to
have swung in another direction, and now scholars tend to equate Judaism with
the most extreme free market philosophers.”'** Like the joke of the Jewish school-
boy telling a priest that Jesus is the greatest prophet of all times,'** scholars of
Jewish business ethics are prone to give their audience that which it wants.

This is not just an academic concern. Jewish business ethics have been
influenced if not determined by political, civil-societal, and economic circum-
stances for millennia. The Bible could prohibit interest payments because the
mostly agrarian and pastoral Israelite economy required loans mainly for charit-
able rather than for investment purposes and could permit exacting interest from
outsiders because these in turn charged the Israelites interest as well.'*® Then
when the interest prohibition became an increasing impediment to a successful

1292 Brumlik, Micha, Deutscher Geist und Judenhass — Das Verhéltnis des philosophischen
Idealismus zum Judentum, Miinchen, 2000, p. 285.Based on a study of Marx’s letters, Brumlik
describes Marx as a “glithender Anti-Semit.”

1293 This concluding section is an updated, expanded and contextualized version of the one
contained in my unpublished M. A -thesis.

1294 Tamari, Meir, With all your Possessions, Jerusalem/Northvale, NJ, p. 9.

1295 A priest during a classroom visit asks who is the greatest prophet of all times, offering money
to the pupil who offers the right answer. When Yankelle responds with “Jesus,” the priest
congratulates him for winning, but then adds in a somewhat surprised manner that he would
have expected the Jewish pupil’s answer to be Moses. To this, Yankelle says, “Moses is
Moses, and business is business.”

1296 Gamoran, Hillel, Jewish Law in Transition. How Economic Forces Overcome the Prohibition
against Lending on Interest, Cincinnati, OH, 2008, pp. 4£.

N. L. Kaplan, Management Ethics and Talmudic Dialectics,
DOI 10.1007/978-3-658-05255-3 9, © Springer Fachmedien Wiesbaden 2014
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participation of the Jews exiled in the commerce-based Babylonian economy, the
talmudic sages develop the Iska, a halakhic construct in which the return on
capital invested into a business is classified as a dividend on a deposit rather than
as an interest payment on a loan.'”” Over a millennium later, Jewish communi-
ties in Eastern Europe became dependent on their wealthy members to finance
communal institutions, leading R. Abraham Slonick to devise an intricate me-
chanism enabling donors to public funds to generate a return on their investment
without transgressing the interest prohibition by passing on promissory notes
from one donor to the next.'**®

Almost 500 years later, a leading scholar of Jewish business ethics, a modern
orthodox one at that, makes the adaptability of his field explicit. After propounding
that legal norms derived from religious texts or authorities have no space on the
institutional level of pluralistic organizations such as contemporary corporations,
Moses Pave suggests that Jewish business ethicists must “offer innovative inter-
pretations of our traditional teachings in support of pluralism.”'** This reasoning
implies that a contemporary CEO refusing to pay investors a return on his cor-
poration’s bonds based on the halakhic interest prohibition will likely be out of
work quite soon, whereas he might be celebrated if he invokes the charitable in-
tention of the very same prohibition by providing interest-free student loans with
parts of his corporation’s philanthropic budget. Thereby, Jewish business ethics
must adapt to the empirical realities of the circumstances they are developed in, as
they have in fact been doing since their inception. This book’s subject matter and
its conclusions seem to provide a further example of this dialectical process.

Corporate social responsibility, economic regulation, environmental sustain-
ability, managerial values, and the many other keywords of the business ethics
discourse have become “hot topics,” particularly since the economic crises and
corporate scandals of the past decade. In this discourse, many unlikely sources,
ranging from religious texts to works of literature, are being tapped to find novel
solutions to a corporation’s fundamental ethical dilemmas. The integrity of man-
agement and the reconciliation of conflicting stakeholder interests are two of the
key focal points in the search for what might repair capitalism. And the emerging
consensus in the discourse on the issues contained in the ethics taxonomy
underlying our inquiry are reflected in the findings of this book.

1297 Klingenberg, Eberhard, Das israelitische Zinsverbot in Tora, Mischnah und Talmud, in:
Abhandlungen der Geistes- und Sozialwissenschaftlichen Klasse der Akademie der
Wissenschaften und der Literatur, Mainz, 1977, p. 97.

1298 Described in Levine, Aaron, Free Enterprise and Jewish Law: Aspects of Jewish Business
Ethics, New York, NY, p. 163.

1299 Pava, Moses L., Business Ethics. A Jewish Perspective, New York, NY, 1997, p. 182f.
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Managers are called upon to frame their corporate philosophy in terms that
are meaningful to broader society while affirming the fundamental legitimacy of
private profit generation. When it comes to corporate culture, ways are sought in
which the needs for productivity and wealth-generation can be simultaneously
fulfilled alongside those for personal balance and contributions to societal de-
velopment. Corporations are attempting to address growing public and regulatory
scrutiny of fraud and corruption, while simultaneously striving to avoid business
losses arising from stricter compliance standards. In order to harness the bene-
ficial effects of whistle-blowing while mitigating its potential harm, corporations
are increasingly instituting internal ethics officers and are urging witnesses of
misconduct to address them. The governance of investor relations is adapting to
meet the demands of greater transparency and democracy while leaving corporate
control firmly in the hands of management. And in the debate on executive com-
pensation, the pay level of managers is increasingly compared to their perform-
ance and the wage of the average worker, whereas the way in which they conduct
themselves in light of their wealth is under growing scrutiny. The social impact
and responsibility of corporations has been in the limelight for decades, and there
is now an emerging consensus that they must address societal concerns in order
to protect their license to operate. Corporate philanthropy has become widespread
but primarily because of its business benefits. Similarly, environmental conser-
vation, “green” product development and pollution abatement increasingly are
improving corporate performance while simultaneously addressing widespread
calls for sustainability. Corporations are being held accountable for bad working
conditions and labor practices, while managers are finding that happy employees
are good for business. And reputation management has become the answer to
align demands such as consumer safety and privacy with the interests of profit
growth. In short, corporate management is being called upon to become more
indivisible from the interests of its stakeholders, the concerns of society, and
high standards of personal integrity. Indivisibility is thus a descriptive theory of a
trend already taking place within corporations. Does that imply that this thesis
has little to contribute to the contemporary discourse on management ethics be-
sides strengthening the case for such indivisibility, not only as a description of
how human economies actually function but of how they ought to from a
normative and prescriptive standpoint as well?

A unique contribution of the talmudic perspective is that it sheds light on the
dialectical complexity of each corporate dilemma. The culture of controversy
(N2 Man) is a hallmark of the Talmud, reflecting the rabbinic esteem of a
discursive approach to establish and debate differences of opinion revolving
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around complex, multi-facetted, and in some cases irresoluble questions.”” In

an increasingly complex and dynamic world marked by moral disagreement and
disorder,"*"" corporate executives are forced to deal with clashing opinions and
interests of their stakeholders, a context in which the talmudic approach might
hence offer some guidance. In particular, the attempt of the sages to prevent
disagreements from causing a break-down of a unifying social foundation can be
helpful for executives to both foster stakeholder dialogues while avoiding the
groups participating therein to separate into divided fractions, affirming the
fundamental unity embodied in the corporation instead."** In terms of phil-
osophical context, the talmudic rabbis are hence closer to the aporetic method of
Aristotle and the discourse ethics of Habermas than to the deontological ethics of
Kant and the utilitarianism of J.S. Mill."***

1300 yYev 1,6 3b [Venice and Krotoshin Editions]; tEd 1,4; bChag 3b.

1301 Maclntyre, Alasdair, After Virtue: A Study in Moral Theory, Notre Dame, IN, 1981/2007, pp.
6-22.

1302 As discussed in Ronen Reichman’s seminar on the tannaitic culture of controversy, the term

npYonn (Machloket) means both “controversy” as well as “party” (see mAv 5,17 for the second
meaning, mMiq 4,1 for the first). Whereas the rabbis encourage controversy in the sense of
differences of opinion, they simultaneously sought to avoid a further splintering of Judaism
into antagonistic parties. This can be a model for stakeholder management, which would thus
foster debate and compromise from within a common social foundation.
It is important to note that the discourse within corporations is not a Habermasian herr-
schaftsfreier Diskurs, given that it is marked by the asymmetrical power of top managers, a
tabooisation of certain opinions, and an exclusion of the public from its development—
therefore, following Habermas, the discursive process in a corporation can at best reach a
compromise rather than a consensus. (Habermas, Jirgen, Theorie des kommunikativen
Handelns, Bd. 1: Handlungsrationalitit und gesellschaftliche Rationalisierung, Frankfurt a. M.,
1981, p. 49.)

1303 As noted in this book’s introduction (p. 29, fn. 64), Aristotle in particular actively seeks out
unresolved questions that cause puzzlement, being comfortable with ambiguity surrounding
the resolution of complex moral dilemmas. In the opening of his Metaphysics, he notes
accordingly that “with a view to the science we are seeking [metaphysics, nk], it is necessary
that we should first review the things about which we need, from the outset, to be puzzled.”
(Aristotle, The Metaphysics, Amherst, NY, 1991, 995a24.)

The talmudic dialectical method also seems congruent with parts of Habermasian discourse
ethics, a principle of which holds that norms are legitimate when they reflect a reasonable
consensus developed discursively. (Habermas, Jiirgen, Legitimationsprobleme im
Spatkapitalismus, Frankfurt a. M., 1973, p. 153.)

As noted in the introduction as well (loc. cit.), Kant’s belief in a simple, straightforward
manner to determine human duties seems to run counter to the view of the talmudic sages that
complex dialectics are required to do so, which nonetheless still might end in a Teiku, i.e., an
unresolved debate. Also, Mill’s Greatest Happiness Principle, urging the maximization of
society’s aggregate utility (“the greatest amount of happiness altogether,” in: Utilitarianism,
Charleston, SC, 1863/2008, p.14), differs from classical rabbinic esteem for equitable
distribution and for values beyond happiness.
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As can be expected from a culture of controversy, the Talmud offers neither
unambiguous guidance nor straightforward solutions for any of the fourteen is-
sues studied in this thesis. Rather, its dynamic moves between making a sug-
gestion, which it then challenges and attempts to reconcile opposing yet mutually
valid claims."** Particularly for the aporetic character that corporate dilemmas
often take on, such a dialectical approach can be valuable because it accounts for
differing viewpoints causing conflicts that cannot be resolved by uncritically
applying general principles.

The culture of controversy is reflected in the findings of each chapter of this
thesis. Both the pursuit of economic activity as well as its transcendence are
encouraged. Engagement with productive work is deemed holy, as is the hal-
lowed repose from it, neither of which may detract from the importance of com-
munity. Cultural values such as diligence, ambition, and elitism are propounded,
then restrained by consideration, balance, and societal development. Fraud and
corruption are condemned, yet defined in such a manner that under special con-
ditions they are condoned. Witnesses of wrongdoing are urged to protest and
rebuke, but only under specific circumstances, in a certain way and while simul-
taneously protecting themselves, their corporation, and even the perpetrator.
Charging interest is criticized, leading to the construction of a mechanism
through which a return on financial investment is legitimized and channeled to
produce societal benefits. Executives are granted the right to receive any pay
business owners stipulate yet are also obligated to accept an agreed-upon wage
even when it is lower than this stipulation. The accumulation of wealth is praised
and poverty warned of, as are the risks of riches. Demands of state, competitors,
and civil society are legitimized but only under certain circumstances and tied to
specific conditions. Engaging in philanthropy with other people’s money is
considered theft, unless it is linked to past or future benefits accruing to its
owners. Humanity is perceived as both a part of and greater than nature, a dia-
lectical stance from which the natural environment should be both actively
utilized as well as responsibly preserved. Employees are considered fundament-
ally free but are nonetheless subject to their employer’s direction. A good
reputation is lauded but its pursuit warned of. Instead, reputability is urged to be
the result of conduct based on principles which themselves face dialectical

1304 In his classic guide to Talmud study, R. Moshe Chaim Luzzatto (Ramchal) analyzes this
dynamic as follows: “Every talmudic discussion is built from seven principle elements of
dialectic reasoning. They are: Statement, Question, Answer, Contradiction, Proof, Difficulty,
and Resolution.” From the following translated edition including the original Hebrew text:
Luzzatto, Moshe Chaim, mnan 797, The Ways of Reason. The Classic Guide to Talmud Study,
Jerusalem, 1989/1997, p. 14.



358 9 Conclusion and Implications

tensions. Such analyses indicate that the Talmud can indeed offer important
contributions to contemporary business and management ethics, urging indi-
visibility between its argumentative poles.

The dialectics clarified by the above talmudic perspectives acknowledge that
in a complex reality one should neither seek clear-cut solutions nor holy grails,
but should rather discursively address, respect, and reconcile the forces that give
rise to a dilemma in the first place. With this emphasis on complex decisions rather
than grand visions, a talmudic approach to management ethics might support and
enable the transcendence of given historical circumstances and empirical con-
ditions still in need of repair, offering perspectives both exceedingly traditional yet
refreshingly unconventional. Academic scholarship and corporate practice can
jointly apply this approach by reflecting on and seeking to “indivisibly” navigate
the ethical dilemmas that have functioned as our anchor in the ocean of the
Talmud. Because such a collaborative effort itself aspires to become indivisible
between its oftentimes opposing viewpoints, it might also prove a particularly
promising contribution to the dialectical discipline of management ethics.
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Appendix

Illustrations

Ilustration 1: The various components of corporate ethics programs

Corporate ethics programs utilize a variety of components

Component

Mission, vision, values
statements

Ethics codes

Reporting/advice channels

Risk analysis and management

Ethics managers, officers,
committees

Ethics consulting services

Ethics education and training

Stakeholder consultation,
dialogue, partnership programs

Auditing, accounting and
reporting

Description

Statements of corporate aims, beliefs and values

Explicit outlines of what type of conduct is desired and expected of employees

Gathering information on ethical matters, receiving advice regarding
ethical dilemmas. Ethics hotlines, ombudsmen

Spelling out risks of ignoring ethics, measuring these risks in monetary terms
(fines, damages, sanctions)

Individuals or groups appointed to co-ordinate and/or take responsibility for
ethics management, e.g., Ethics Officers, CSR committees

Environmental consulting, research services, project management, strategic advisory,
social and environmental auditing and reporting, verification, stakeholder dialogue

Training formats, knowledge and tools to recognize and resolve ethical dilemmas more
accurately and easily

Means of including stakeholders more fully in corporate decision-making

Measuring, evaluating and communicating corporate impact and performance on a
range of social, ethical and environmental issues of interest to stakeholders

SOURCE: Crane & Matten (2007), team analysis.

N. L. Kaplan, Management Ethics and Talmudic Dialectics,
DOI 10.1007/978-3-658-05255-3, © Springer Fachmedien Wiesbaden 2014
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Illustration 2: Business risks of unethical conduct

On the flipside, business conduct perceived to be unethical carries
substantial risks

80% of people decide to buy a firm's goods or services partly on their perception
of its ethics

74% said their perception of a firm's honesty directly affects their decision about
whether to buy its stock

Increased fines and jail time if a firm does not have an ethics program in place

Companies without an ethics program have up to three times lower market value-
added than companies with one

Up to $4 trillion in value at stake globally from regulation, which increases in the wake
of misconduct

Those who contribute the most to a company's revenues and reputation show the
greatest drop in productivity because of others' unethical behavior

71% of employees who said honesty applies rarely or never in their organization have
seen misconduct in the past year compared to 25% who reported honesty is common

bl dl b

78% of workers in firms with an ethics program said they report misconduct
when they see it compared to 39% of employees at firms with no ethics
program

79% of employees said a lacking concern for ethics at their employer
would be a key reason to leave

‘4

41% of low-morale organizations feel absenteeism is a serious issue,
while just 20% of high-morale firms feel the same

SOURCE: Various irical studies iled by the Institute, Global Insight
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[lustration 3: Examples of how the seven dimensions of the business ethics
taxonomy impact performance

The active management of risk and opportunity in the 7 areas of the
business ethics taxonomy can have a significant impact on performance

o Philosophy
and spirit

Regulation and
compliance

Governance
Society

Environment

Product
and brand

o Value chain

Opportunity Risk

= One-third to one-half of mergers fail due to matters such as cultural assimilation and

leadership issues’

Firms that went from poor to good compliance with Sarbanes-Oxley outperformed the
Russell 3000 by an average of 8%?2

Good governance is rewarded by the market with a 10% increase in market-to-book ratio®
Firms that do not have good governance suffer an average of a 6% market-to-book ratio
loss when governance regulations are introduced?

Socially responsible activities targeted at secondary shareholders can provide an
insurance-like benefit that reduce the impact of adverse events by an average of 68%*

Severe regulatory backlash and permanent brand damage can result in the event of an
environmental catastrophe

There is a strong positive relationship between increased quality perception and
stock return?

Corporate reputation, distinct from financial reputation, results in persistent above-
average ROA for up to five years®

Employee satisfaction, adjusted for compensation, has significant effects such as
increased revenues and decreased costs and can be improved through factors such as
store cleanliness and manager experience levels®

1 Davy et al 1988; 2 Lord and Benoit 2006; 3 Aggarwal and Williamson 2006; 4 Godfrey et al 2008; 5 Roberts and Dowling 2002; 6 Banker et al 2000

SOURCE: Ethics Radar team analysis
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[lustration 4: The Ethics Radar, enabling supervision and management of
corporate ethical dilemmas

The Ethics Radar is a supervision and management tool showing ethical
dilemmas and how well a corporation is working to resolve them

n Issues/dilemmas
are categorized
along the 7
business areas
related to ethics

I Strategy

Leadership/organization
/77— Implementation

- Monitoring
. Not resolved

P Beingresolved
M Resolved

[ sufficient capabilities
[ ] Insufficient capabilities

FA 1ssues are priori-
tized (I being the
most important)
according to their
potential impact on
performance

n Status on how the
company is current-
ly dealing with
issues is diagnosed
(from “not resolved”
to “resolved”) along
4 dimensions

company to deal
with issues are

assessed
git{at?r%y,lle?ﬁgs_r ) (sufficient to
o insufficient)

tation, monitoring)

SOURCE: Ethics Radar team
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[lustration 5: A theoretical-methodological framework to assess the degree of
legitimacy in applying talmudic sources to corporate practice

A theoretical-methodological framework reflects and strengthens the
legitimacy of applying talmudic concepts in corporate practice

Methodoglical Aspirations

concerning three aspects of application Application Matrix
; . . e to assess the degree of legitimacy in
Interpretation: Avoiding a “voreilige | applying traditions to management practice

Angleichung der Vergangenheit an die |
eigenen Sinnerwartungen” and \
attempting “die Uberlieferung so [zu]
horen, wie sie sich in ihrem eigenen
anderen Sinne horbar zu machen
vermag.”!

owest application Risk of premature
legitimacy harmonization

|Source

4 Selection: Developing a holisti
e PR UL |abstraction

perspective on all relevant talmudic
traditions and positions regarding a |
certain issue instead of conducting f f Highest application
selective “Steinbruch Exegese” / Risk of ivory tower legitimacy

Implication: Presenting a talmudic
perspective with practical relevance,
as a source of inspiration and |
guidance to reflect Kant's fundamental
question of ethics: “Was soll ich
tun?”?

Management
relevance

1 Gadamer, Hans-Georg, Wahrheit und Methode: Grundztige einer philosophischen Hermeneutik, Tiibingen, 1960, p. 289.
2 Kant, Immanuel, Logik. Ein Handbuch zu Vorlesungen, Wiesbaden, 1800/1958, A26, p. 448.
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[lustration 6: The methodology of this thesis

Capitalism, Judaism, Philosophy: A five-step methodology to develop a
talmudic perspective on ethical dilemmas in corporate management

_ ~ [ Dilemma
H:j Methodological Chapter .
} Discinli Structure [ ] Tradition

_ [ Application

3. Study of talmudic sources germane to the
management dilemma

under examination

Jewish Studies:

2. Analysis of the clashing
values, norms, and beliefs
giving rise to the

management dilemma

4. Extraction and synthesis of
ethical content from the
talmudic traditions

1. Presentation of an ethical
dilemma encountered in . .
corporate management Management Studies: Corporate Practice
practice

5. Derivation of implications
for corporate practice
regarding the management
dilemma
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Illustration 7: The fused elements of the Talmudic Work Ethic and Yeshivah
Culture

Corporate culture in the field of tension between the talmudic work ethic

and the culture of the Yeshivah
Culture
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[lustration 8: The talmudic whistle-blowing dilemma

Whistle-blowing requires balancing obligations to protest and to protect

Balancing obligations to...

Protest

Protect
VT (
; I P P
Dissent  bShab 54b B o) F Culprit . avon
AN X71 M2 'WIKY NINNY TWOKNY M ' NS LD E Y
'WIR Y 09N N'Y 'WIXA IN2 'WIK Yy 09M mSan 8,9 DITINIK |y ooy
(17D 0y ' 7w 09m 17D D'71vA D2 Ny Sifra Qed 4,8 R
/7 manwy 1IN )
/ Rebuke NIN DU XMW Corporation Yo
) —— XYv 1awva S )Tk
‘ Dijn 'Dn

bBM 31a |
Rava |

bBM 108, ™
TIN DT INDIN a Yy PxT va
4 bQid 42b Ay 1Ty nnan
bShab
omTIE "N bQid 42b
1196 & e { v et

bBM 62a Self mAv 2,14
DN 1727' X DN INM DX 19Y R Akiva.— Hillel
|72 m Dt 72 129% DX VMW | Whistle-blower’s| axwai ;"7 m ,"7 X 'K DX ,ANIN 2D KD
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[lustration 9: Analysis of the 112877 nX 99W-Sugya (mBM 6,1; bBM 76a)

The Talmud perceives four cases of justified causes for resentment in
third-party wage determination processes

Wage
stipu-
lated by
house-
holder

Wage agreed upon by workers

Agreed and accepted

Do not withhold a good
from whom it is due

4

Full wage to be paid and
recovered from the
householder based on

benefit provided Observe the

market wage

Other job preferred;

<4 below dignity;
Superior work provided

Il Causefor
resentment

Agent respon-
sible for wages

Householder
responsible for
wages
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Illustration 10: The talmudic stance towards material wealth

The Talmud encourages the accumulation of wealth while urging
moderation in light of the risks of riches

Moderate

Forsaking God Envy Shame Arrogance

Accumulate
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List of Abbreviations'!!

Biblical Books

Gen Genesis Na
Ex Exodus Hab
Lev Leviticus Zep
Num Numbers Cha
Deut Deuteronomy Zec
Jos Joshua Mal
Jgs Judges Ps
Sam Samuel Prov
Kgs Kings Job
Isa Isaiah Song
Jer Jeremiah Rut
Ez Ezekiel Lam
Hos Hosea Ececl
Joel Joel Est
Am Amos Dan
Ob Obadiah Ezr
Jona Jonah Nech
Mi Micah Chron

Nachum
Habakkuk
Zephaniah
Chaggai
Zekhariah
Malakhi
Psalms
Proverbs

Job

Song of Songs
Ruth
Lamentations
Ecclesiastes
Esther
Daniel

Ezra
Nechemiah

Chronicles

1311 Based on Liss, Hanna, Tanach — Lehrbuch der jiidischen Bibel, Schriften der Hochschule fiir
judische Studien Heidelberg Bd. 8, Heidelberg, 2005, p. 392;Schostak, Désirée, Form-Megille.

Die formale Gestaltung wissenschaftlicher Arbeiten,

Heidelberg, 2008, pp. 31-34

http://www.hfjs.eu/imperia/md/content/vorlesungsverzeichnissehfjs/sonstige/form-megille
_2008-04-07.pdf; Chicago Manual of Style, Books of the Bible in Text and Notes, Chicago,
1L, 1906/2010, Par. 10.46; Klein, Isaac, A Guide to Jewish Religious Practice, New York, NY,

1979, pp. xi-xiv.
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Mishnaic and Talmudic Tractates

A

Av
Ar
AZ

Chag
Chal
Chu
Ed
Er
Hor

Maas
Mak
Makh
Meg
Me’i
Men
Mid

MSh
MQ
Oha
Orla

Avot
Arakhin
Avodah Zarah

Chaggigah
Challah
Chullin
Eduyot
Eruvin

Horayot

Ma’aserot
Makkot
Makhshirin
Megilla
Me’ila
Menachot
Middot
Miqgva’ot
Ma’aser Sheni
Mo’ed Qatan
Ohallot

Orla

BB
Bekho
Ber
Beit
Bik
BM
BQ

Dem

Git

Kel
Ker
Ket
Kil

Naz
Ned

Nid

Pa
Pea

Pes

Bava Batra
Bekhorot
Berakhot
Beitzah
Bikkurim
Bava Metzi’a
Bava Kamma

Demai

Gittin

Kelim
Keritot
Ketubot
Kilayim
Nazir
Nedarim
Nega’im
Niddah

Parrah
Peiah
Pessachim
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Q Qid Qiddushin R RH Rosh Hashanah
Qin Qinnim
S San Sanhedrin T Taan Ta’anit
Shab Shabbat Tam Tamid
Shevi Shevi’it TY Tevul Yom
Shevu Shevu’ot Tem Temurot
Sheq Sheqalim Ter Terumot
So Sotah To Toharot
Su Sukkah
U Uk Uqzin Y Yad Yada’im
Yev Yevamot
Yo Yoma
Z Zab Zabim

Zeb Zebachim
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Further Abbreviations of Rabbinic Literature

AVRN A/B Avot de Rabbi Natan MidPs Midrash Psalms

(Version A and B)
b Talmud Bavli PesR Pesiqta Rabbah
DerER Derech Eretz Rabbah PesRK Pesigta Rav Kahana
DerEZ Derech Eretz Zutta PirRE Pirqei de Rabbi Eli’ezer
DtnR Deuteronomy Rabbah RutR Ruth Rabbah
EcclR Ecclesiastes Rabbah SedER Seder Eliyahu Rabbah
EcclZ Ecclesiastes Zutta SedEZ Seder Eliyahu Zutta
ExR Exodus Rabbah SedOR Seder Olam Rabbah
GenR Genesis Rabbah SedOZ Seder Olam Zutta
GenZ Genesis Zutta SedTA Seder Tannaim
veAmoraim
IggSR Iggeret Rav Sherira SoSR Song of Songs Rabbah
Ga’on
LamR Lamentations Rabbah SoSZ Song of Songs Zutta
LeqT Legach Tov SifD Sifrei Deuteronomy
LevR Leviticus Rabbah SifN Sifrei Numbers
Mishnah Sifra Sifra
MekhY Mekhilta de Rabbi SifZ Sifrei Zutta
Yishma’el
MekhS Mekhilta de Rabbi t Tosefta
Shimon b. Yochai
MidG Midrash haGadol Tan Tanchuma
MidProv  Midrash Proverbs TanB Tanchuma B
NumR Numbers Rabbah y Talmud Yerushalmi

MidTann Midrash Tannaim YalqS Yalqut Shimoni



List of Abbreviations 391

Examples of Abbreviation Usage

Gen 18.3 Book of Genesis, Chapter 18, Verse 3

mBer 2,5 Mishnah, Tractate Berakhot, Chapter 2, Mishnah 5

tYev 4.3 Tosefta, Tractate Yevamot, Chapter 4, Halakhah 3

bBer 2a Talmud Bavli, Tractate Berakhot, Folio 2, Front side

bBer 2b Talmud Bavli, Tractate Berakhot, Folio 2, Back side

yPes 1,1 27a Talmud Yerushalmi, Tractate Pessachim, Chapter 1, Halakhah 1,
Folio 27, Column a

yPes 1,5 27d Talmud Yerushalmi, Tractate Pessachim, Chapter 1, Halakhah 5,
Folio 27, Column d
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