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Foreword

Few consumers realize the law’s impact on our ability to produce and
access certain foods. But food is a heavily regulated field—safety rules
control the production and sale of food, labeling laws regulate the infor-
mation that must, may, and may not appear on a package, and zoning
ordinances restrict where food may be grown and where and when it
may be sold. These examples are just the tip of the iceberg.

Recently, consumers have begun to recognize the significance of
these laws and have started examining the policy decisions surround-
ing them. For some, this is due to changing eating habits, such as the
growing interest in purchasing foods that were produced more sustain-
ably, or products prepared without the use of certain ingredients. Others
may have come into contact with this system when their favorite farm
or dairy was forced to shutter its doors, not because its products were
unsafe but because of the crushing burden of complying with regula-
tions. Biting the Hands that Feed Us provides a groundbreaking account
of this flawed system. Baylen Linnekin skillfully examines laws at vari-
ous levels of government that, despite good intentions, operate in ways
that make the food we produce and consume less sustainable, rather
than more so.

I first met Baylen at a food law conference at Northeastern Law
School in January 2011, where he spoke about current and historical

food safety laws that, paradoxically, have made our food supply less safe.
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I could see immediately that Baylen possesses a genuine curiosity about
the consequences of our system of food regulation, and that he brings a
necessary critical perspective to the discussion. He is a gifted storyteller,
weaving together historical facts, personal anecdotes, and legal explica-
tions in a way that makes this field compelling to a broad audience.

Baylen and I bonded over a shared frustration with the many laws
that privilege large, industrial food producers at the expense of small,
nonconventional food producers. These laws can stifle opportunity,
even as their benefits are dubious or at least unproven. Examples of
these contradictions are rife, and many are recounted in this book. They
include USDA rules that require the use of nitrates or nitrites in the pro-
duction of salumi, even though small-scale production does not neces-
sitate such additives for safety. [p. 2] (What is salumi, you may ask?
Read on to find out!) Or FDA on-farm requirements that could force
small and large farmers alike to spend thousands of dollars to comply—
rules that, as you'll learn, “won’t put a stop to foodborne illness, but . . .
threatened to put an end to sustainable farming.” [p. 27] There are even
laws that make it impossible for people to grow and consume their own
food, such as city ordinances that prohibit growing vegetables in a front
yard. [p. 148]

Another crucial issue that 'm sure will incense readers concerns laws
that cause the waste of healthy, wholesome food. Forty percent of the
food produced in the United States goes to waste. For each pound of
food wasted, we waste all of the energy, water, and other resources that
went into producing that food, causing a tremendous environmental
impact. Yet many laws either cause us to waste food or make wasting it
the easy decision. Biting the Hands thar Feed Us includes several mad-
dening examples, such as the fruit and vegetable grading standards sanc-
tioned by the U.S. Department of Agriculture. Grading is based on the
visual appearance of produce rather than on its safety, healthfulness, or

flavor, yet it dictates the purchasing decisions of most retailers. Stores
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refuse to buy apples that are not graded “fancy” or carrots not graded
“U.S. No. 1.” [p. 126] As Baylen describes, these grading standards are
among many senseless rules that lead us to waste more food and have a
less sustainable food system.

Baylen has a strong orientation toward “food freedom,” or the idea
that individuals should have the right to grow, buy, and consume the
foods of their choice. Indeed, he is recognized as a national leader in the
food freedom movement. Supporting the food freedom agenda gener-
ally means limiting the government’s role in the food supply. Indeed,
as Baylen shows, “the continued growth of the nation’s food rules has
not made for a more sustainable food system.” [p. 194] In this book,
he outlines his litmus test for how food regulations can and should be
adapted to foster sustainability—by eliminating rules that promote
unsustainable outcomes and those that prohibit sustainable practices.
While I would not always prescribe the same policy solutions as he does,
I see great value in learning about these failed regulations and engag-
ing in robust debate about potential solutions. Baylen’s ease in relaying
these compelling and frustrating stories demonstrates the absurdities in
our current approach to regulating the food system and establishes the
pressing need for reform. Though the structure of such reform is subject
to debate, Biting the Hands that Feed Us provides the catalyst to stimu-
late this vital discourse.

In addition to shining a light on the many food laws that do not sup-
port sustainability, Biting the Hands that Feed Us presents readers with
a call to action. Throughout the book, you will see how citizen outrage
and organizing has helped halt legislation or influenced agency deci-
sions. Such organizing led to (i) an FDA reversal of its spent-grain rules
that, if enacted, would have made it nearly impossible for breweries to
continue their age-old practice of donating spent grains for use as ani-
mal feed [p. 31], and (ii) FDA’s decision to rewrite its rules implement-
ing the Food Safety Modernization Act (FSMA) after citizen pushback
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about the potential effects on small farms. [p. 28] Food is personal,
which makes this topic approachable, especially when described in Bay-
len’s clear and straightforward manner. People know what they like to
eat, how they like to eat it, and where they like to buy it. Baylen shows
that when regulations thwart those choices, individuals can affect policy
decisions if they make their voices heard.

Biting the Hands that Feed Us presents fascinating illustrations of food
laws gone wrong, showcasing Baylen’s knowledge of the legal issues and
ability to convey their relevance to everyday eating. This book is written
in his unique, witty, and insightful voice, and will both inspire readers

to understand these struggles and empower them to take action.

—Emily Broad Leib, assistant clinical professor of law, director of the Harvard
Food Law and Policy Clinic, and deputy director of the Center for Health Law
and Policy Innovation, Harvard Law School



Preface

In this book, I take a fresh look at many of the things that are wrong
with America’s food system—specifically, rules that hinder sustainable
food practices and promote unsustainable ones—and propose much-
needed changes. The book’s focus on ways that government rules
hamper sustainability may be a new one for many readers. But its rec-
ommendation that the solution to many sustainability issues in the food
realm is fewer rules—rather than more—is likely to strike most readers
as new, unusual, and even a little unsettling. But I believe strongly that
readers who truly want a more sustainable food system should—and
will—embrace my arguments in favor of eliminating these bad rules.
Consider, for example, that if rules senselessly shut out farmers who
want to sell meats or produce at their local farmers market—as you'll
learn, they very often do—then those rules are broken. They're not
serving farmers or consumers. Instead, they’re what’s biting the hands
that feed us. The correct response isn’t to build new rules on top of the
old, dysfunctional ones. Rather, it’s to throw out the broken rules. As I
argue throughout this book, we need to remove the shackles that bind
America’s food system to ensure a more sustainable food future. Nota-
bly, although I believe many food rules hamper sustainability, this is
not a book about eliminating all rules that govern food. I support many

food rules and suspect readers will agree with my arguments in favor of
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those rules, which I describe throughout the book and in greater detail
in chapter 5.

I think you'll see that I want many of the same things that other
supporters of sustainable food want. Unlike some writers, though, I see
laws and regulations as frequent barriers to sustainability. Simply piling
on more and more rules, as commentators often suggest, isnt going
to solve many of the problems with our food system. Instead, doing
so will exacerbate these problems. The alternative I propose is this: I
think it’s easier, smarter, more just, and less costly to remove all of the
anti-sustainability regulations that helped get us into this mess in the
first place. People waste food, for example. But as you'll see in chapter
3 of this book, oftentimes that’s because rules mandate that they do so,
or make it more difficult or expensive for them not to do so. Eliminate
the rules that promote food waste, and we'll see it decrease dramatically.

My journey to write this book has taken several years. In law school,
about ten years ago, I decided that I would make food law my life’s
work. Delving deep into the past and present of many terrible food laws
during my academic studies while also tending an organic garden plot
in Washington, D.C.’s oldest and largest victory garden, in the city’s
Glover Park neighborhood—coupled with my long-standing interest in
civil liberties—perhaps made that focus inevitable. After graduating in
2009, I moved to Fayetteville, Arkansas, where I spent the year studying
for a master of laws degree in agricultural and food law. Once I moved
back to the District, I put the degree to good use by starting a nonprofit
group, Keep Food Legal, that worked to promote the idea that people
have the right to make their own food choices.

Since that time, I've written hundreds of online columns for Reason, a
libertarian magazine, on the pervasive impact of many federal, state, and
local food laws. Many of the columns I've written there and elsewhere—
including at outlets such as the Boston Globe, Huffington Post, New York
Post, Baltimore Sun, and Playboy, and scholarly legal publications such as
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the Wisconsin Law Review and Hastings Constitutional Law Quarterly—
have served to stimulate the ideas that form the basis of this book. Over
the years, my writings have focused on topics as varied as cottage food
laws, animal welfare, soda taxes, barbecue fumes, school lunches, food
safety, GMOs, “ag gag” laws, urban agriculture, local meat processing,
food trucks, dietary guidelines, raw milk, obesity, farm subsidies, food
deserts, beer laws, food waste, and countless others. Along the way, I've
been fortunate to have the opportunity to speak out on many of these
same issues on MSNBC, HuffPost Live, Fox Business Network, numer-
ous NPR affiliates, BBC Radio, and other radio shows and television
channels, and have been quoted by leading news outlets such as the Wa//
Street Journal, Washington Post, Los Angeles Times, Reuters, and many
others.

In recent years, I've also taught a variety of food-policy courses to
undergraduate students at American University, my alma mater (both
for my bachelor’s and law degree). And I've taught a food law and pol-
icy seminar at George Mason University Law School for the past few
years. The excellence of the students at both schools means I've been
fortunate to have the opportunity to discuss many of the issues in this
book with interesting—and interested—young adults. The location
of these schools—both are situated in the Washington, D.C. area—
also means that I've had the opportunity to tap into the area’s vast net-
work of experts to serve as guest lecturers in my classes. That list so far
has included congressional staffers, journalists from publications such
as National Geographic, the Washington Post, and Politico, and policy
experts from the Humane Society of the United States, the Environ-
mental Working Group, and many other nonprofits. And I've been able
to take advantage of other unique resources in the area. For example,
I've taken my undergraduate students on a tour of First Lady Michelle
Obama’s White House garden, and my law students to a farm-to-table

restaurant and a local craft brewery.
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I also speak regularly at many law schools and universities around
the country. In winter 2014, I was invited by Yale Law School student
organizers to take part in a workshop at Yale’s annual environmental law
conference, New Directions in Environmental Law. The workshop at
which I presented focused on recent progress in environmentally sound
food policies. Despite the focus of the workshop, I sounded an ominous
tone. Progress was scant, I noted. So many federal, state, and local food
rules were environmentally unsound, 1 told attendees, that there was per-
haps more work that needs to be done than ever before. My remarks at
that workshop served as an inspiration for many of the ideas that appear
in this book. Around that same time, I also met with Emily Turner
Davis, my editor at Island Press, to discuss some of these ideas. We'd
had an initial conversation thanks to Prof. Michael T. Roberts, who
leads UCLA Law School’s Resnick Program on Food Law and Policy.
Prof. Roberts had very kindly suggested that Emily speak with me about
a book for Island Press. Without Michael and Emily, this book simply
wouldn’t exist. ’'m grateful to both for seeing promise in me and in my
ideas.

Later that same year, I was invited by Prof. Emily Broad Leib, who
founded and leads Harvard Law School’s pioneering Food Law and
Policy Clinic, to moderate a panel on sustainable and humane meat
production as part of a conference cosponsored by two student groups
at the law school. The panel’s focus on reducing regulatory barriers
for sustainable meat producers was the impetus for me to begin to dig
deeper into the implications of freeing the nation’s sustainable livestock
farmers from needlessly burdensome regulations, something I discuss at
length in chapter 1 of this book. The panel, unintentional as the timing
was, coincided with the U.S. Department of Agriculture’s (USDA) con-
troversial recall of millions of pounds of meat from a USDA-inspected
meat processor in California, an issue I also discuss in some detail in

chapter 1.
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Since agreeing to write this book, I've had the opportunity to discuss
many of the issues you'll read about here at conferences held at Duke
Law School, University of Kentucky Law School, and Seattle Univer-
sity Law School, and in talks at the University of Chicago Law School,
University of Idaho Law School, and many other law schools and other
forums around the country. These conferences and lectures, the excel-
lent questions and feedback I've received from students, faculty, and
other audience members alike, and the inspiration I've taken from my
fellow speakers have helped me to hone many of the arguments I make
in this book.

Pve also had the opportunity to play a small role in three legal cases
I discuss in the book. The first is a recent Supreme Court case that
centered on California raisins (yes, including the claymation ones from
the 1980s). The second is a federal court case that centers on skim milk
labeling and the First Amendment. The third case, also now in federal
court and also focusing on the First Amendment, concerns restrictions
on agricultural whistle-blowing. You'll learn much more about these
cases in chapter 2.

This work—focused as it has been on so many different food-law
issues—has helped me to better learn to look beyond the obvious.
To take a fresh look, as I noted here earlier. Often, when it comes to
food policy in this country, that’s a skill that seems to be sorely lack-
ing. Consider, for example, that even food laws that appear to have
little or nothing to do with the environment can have truly unintended
consequences for sustainability. Take the U.S. Food and Drug Admin-
istration’s (FDA’) 2015 decision to ban partially hydrogenated oils that
contain trans fat. These oils are typically found in processed foods such
as frostings and coffee creamers that don’t exactly form the cornerstone
of any diet that might be pegged as grounded in sustainability.

Still, although the public health community, the media, and the

public were generally receptive to the law, many rainforest and animal-
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welfare advocates worry about what exactly will replace partially hydro-
genated oils in processed foods. “The biggest beneficiary of the demise
of trans fat has been palm oil, which has seen a dramatic increase in
demand as a result,” says Paul Shapiro, vice president for farm animal
protection with the Humane Society of the United States." “Most of
the palm oil in the world comes from Indonesia and Malaysia, typically
from plantations now sitting on former rainforests.” Those rainforests,
Shapiro explains, are home to threatened populations of animals such
as orangutans, Sumatran tigers, pygmy elephants, Sumatran rhinos,
and clouded leopards, to name a few. When the FDA banned partially
hydrogenated oils, it didn’t consider the ban’s impact on Sumatran
tigers. Yet the future of the tiger and many of its fellow Indonesian and
Malaysian rainforest dwellers is threatened today by the FDA’s ban.
You'll learn about many, many other unintended consequences
throughout this book. Most often, they’re more direct than the connec-
tion between banning trans fats and harming rainforests and the crea-
tures that live there. As you'll see, however well-meaning a law is, it can
have dramatic unintended consequences. You'll also see that many laws
appear not to be very well-meaning at all. Regardless of intent, you'll
learn that laws that might seem “good” or “bad” often have a similar
effect: they handcuff sustainable food producers, create tons of food
waste, or even prohibit people like you from engaging in sustainable

food practices at home.
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Introduction

Crer Mark DENTrrss was a rising star in the Denver food commu-
nity early in 2012. His artisanal salumeria, Il Mondo Vecchio, was still
relatively new to the scene, but was already one of the hottest and most
respected food businesses in the state.

With a partner, DeNittis had founded Il Mondo Vecchio as a tribute
to the principles, traditions, and recipes he learned while growing up as
a first generation Italian-American. The homage was explicit; Il Mondo
Vecchio translates to “The Old World.” As a traditional salumeria, 11
Mondo Vecchio produced and sold a rich variety of Italian sausages and
aged meats. Its products contained no artificial ingredients. In fact, the
ingredient list was short on words. “Sea salt, meat, quality spices, and
time,” DeNittis told me in 2012." Favorites, all crafted by DeNittis’s
hands, included guanciale, coppa, bresaola, culatello, capicola, pepper-
oni, and salami.?

Those hands worked magic. A Denver Post profile of Il Mondo Vec-
chio raved that its products had helped make Denver “a special place
for Old World meats.”® DeNittis won the Colorado Restaurant Associa-

Baylen J. Linnekin, Biting the Hands that Feed Us: How Fewer, Smarter Laws Would
Make Our Food System More Sustainable,
DOI 10.5822/ 978-1-61091-676-9_1, © 2016 Baylen J. Linnekin.
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tion’s 2012 Exceptional Newcomer Award, which recognizes “extraor-
dinary contributions in the hospitality industry.”® That same year, he
was a finalist for Denver’s Hottest Chef, awarded by the popular food
website Eater.” Reviewers referred to Il Mondo Vecchio as “Denver’s
premier supplier of cured meats.” Bravo, the television network that’s
home to 7op Chef, called DeNittis the “Sausage King.”

But it wasn't just its artisanal methods that set Il Mondo Vecchio
apart. The company also sourced the ingredients that went into its prod-
ucts with the utmost care. Its salt came from an ancient seabed in nearby
Utah. It sourced heritage pork from Boulder’s Cure Organic Farm, a
family business that also raises over one hundred types of certified-
organic vegetables. Cure Farm markets its produce only within fifty
miles of the farm and uses “biodynamic methods . . . to maintain and
encourage natural diversity.”®

It was difficult not to be impressed by Il Mondo Vecchio. “I think
it would be hard to find a better example of a traditional, conscien-
tious, sustainable, and local producer than Il Mondo Vecchio,” I wrote
in 20127 Il Mondo Vecchio expanded its facilities thanks to growing
demand for its products. DeNittis’s partner launched a retail store to
expand the business further.

But by Thanksgiving 2012, DeNittis was out of a job, forced to close
Il Mondo Vecchio.® What had changed so quickly? Had demand plum-
meted? Had everyone in Denver suddenly become vegetarian?

Hardly. Instead, the government had come calling. The USDA,
which inspects facilities such as II Mondo Vecchio, told DeNittis he
could no longer use those award-winning artisanal methods to make his
salumi. USDA inspectors, who had always been present when food was
being prepared, now claimed Il Mondo Vecchio’s food was unsafe. The
agency’s decision came as a shock to DeNittis, he told me. II Mondo
Vecchio’s website boasted that the company adhered “to Old World
techniques of natural process while following New World regulations.”

USDA regulators and inspectors had always agreed. Always.
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To say Mark DeNiittis is a stickler for food safety would be putting it
far too lightly. An independent lab tested every batch of food Il Mondo
Vecchio produced for pathogens. The company kept diligent records
of its testing. DeNittis had followed the USDA rules to the letter. He'd
tested and tested and always passed those tests with flying colors. So
what happened?

The USDA decided, arbitrarily, that Il Mondo Vecchio’s production
methods were no longer sufficient. The agency imposed on the com-
pany “additional requirements” designed to prevent pathogens such as
salmonella from growing. Those new requirements meant Il Mondo
Vecchio would have to add nitrates or nitrites—food preservatives—
during the salumi-making process. Most dried meats today contain
nitrates, nitrites, or both. These substances occur naturally in many
places, including some green vegetables. Plenty of artisanal producers
and commercial manufacturers alike use them. Culinary giants such
as Michael Ruhlman cheer their use.” But Il Mondo Vecchio wasn't in
business to sell most dried meats, and it was different from plenty of
other artisanal producers. Just as using only heritage-breed pork from
Cure Farms and sea salt from Utah were conscious decisions that were
key to the mission of Il Mondo Vecchio, so too was the choice not to
use nitrates or nitrites.

The USDA was now enforcing rules different from the ones DeNit-
tis had followed diligently. Would a government agency just change its
mind like that? It sounds ludicrous. There had to be more to the story,
didnt there? There must have been some illness or bacteria or other
food-safety demons lurking amid the sausage casings.

To be clear, had USDA inspectors found that harmful bacteria such as
salmonella were present, then it would have made sense for the agency to
shut down Il Mondo Vecchio until it cleaned up its act. Had its products
sickened anyone, the USDA’s actions would have been eminently rea-
sonable. But neither of these things had happened. Ever. That wouldn’t

surprise anyone who knows DeNittis or his work. His products met the
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highest standards of safety and quality thanks not just to years spent
perfecting his craft but also to a decade spent teaching the tools of the
trade to others. In fact, before launching Il Mondo Vecchio, DeNittis
had spent ten years on the faculty of Johnson & Wales University, a top
choice for those looking to pursue a culinary career.' There, DeNit-
tis oversaw the school’s curriculum for butchering meat—a curriculum
heavy on food safety. He served as a consultant to national groups such
as the American Lamb Board. DeNittis had earned his chops—quite
literally so. And only then did he leave his job at Johnson & Wales to
open Il Mondo Vecchio.

Although he stressed Old World methods, DeNittis recognized that
relying on tradition alone is no guarantee of quality. Ancient methods
are no good if those methods sicken people. So DeNittis’s attention to
food safety was exacting and thoroughly modern. Photos of the artisan
at work call to mind a germophobic government scientist—clad in a
blue safety helmet, donning medical gloves and a mask, posing in front
of gleaming stainless steel racks full of neatly organized, aging salumi.

How seriously did DeNittis take food safety at Il Mondo Vecchio? In
addition to constant USDA inspection, Il Mondo Vecchio also estab-
lished and executed a holistic food-safety regime. It had in place a req-
uisite USDA Hazard Analysis and Critical Control Point (HACCP)
program, followed Standard Sanitation Operation Procedures, imple-
mented a Food Safety/Quality Assurance program, conducted regular
food-safety audits and facilities inspections, followed Good Manufactur-
ing Practices, carried out regular food-safety training, implemented an
allergen control plan, and had all its labels preapproved by the USDA."
Such was the care Il Mondo Vecchio and DeNittis took to ensure their
salumi was safe. But none of that mattered now.

In August 2012, according to DeNittis, a USDA inspector told him
that though no test had found salmonella in Il Mondo Vecchio’s foods,

the agency was concerned with the “process” and “steps” he was taking to
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prevent salmonella.’ In other words, the problem, in the USDA's esti-
mation, wasn't that Il Mondo Vecchio’s food contained any pathogens.
It didn’t. Instead, the agency was worried that Il Mondo Vecchio wasn't
following a process the agency was now deciding to enforce. When the
inspector returned with a regional USDA director later that month, says
DeNittis, they barred Il Mondo Vecchio’s perfectly safe, inspected food
from being sold.

Even then, the USDA didn’t come out and order Il Mondo Vecchio
to close. Instead, the agency gave DeNittis a choice. He could continue
to produce and sell salumi products under the Il Mondo Vecchio name.
He'd just have to do so using processes (adding nitrates or nitrates) that
were rare throughout much of the history of the Old World. To survive,
Il Mondo Vecchio could keep its name, but it would have to use the
methods of 1/ Mondo Nuovo. The only alternative was for the company
to pay for a “challenge study” that, if successful, might force the USDA
to go back to interpreting its rules as before. But challenge studies are
time-consuming and costly, and have only a vague chance to succeed.

These were the options the USDA offered Il Mondo Vecchio. But
they were no choices at all. Mark DeNittis wouldn’t mislead his custom-
ers by using new-world methods under an old-world name. The com-
pany couldn’t afford to halt its operations while spending thousands of
dollars on a study that might or might not help sway the fickle minds
at the USDA. A company founded on principles would stand on those
principles. DeNittis closed Il Mondo Vecchio. Cure Farm’s head, Paul
Cure, told me ahead of Il Mondo Vecchio’s closure that its exit would be
“an enormous loss for the food community” in Denver.'® And so it was.

Il Mondo Vecchio had done everything right. It used artisanal meth-
ods and sourced ingredients from sustainable suppliers. It captivated
customers, peers, and the press alike. It won awards. It followed govern-
ment rules and passed every government inspection. But all that hadn’t
been enough. Why? It turns out that the rules DeNittis had to follow—
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the new ones that had closed Il Mondo Vecchio, and even the old ones
that seemed to work just fine for a while—weren't created with artisanal
producers in mind.

A large competitor that’s producing bulk salumi and sausage for sale
in stores across the country might find the USDA rules cost-effective
and eminently reasonable. And if that large competitor ran into prob-
lems with regulators, spending several thousand dollars on a challenge
study (or, more likely, a lobbyist or two) would be a drop in its profit
bucket. That same large competitor would also likely think DeNittis
crazy to buy expensive heritage pork and to avoid nitrates. Il Mondo
Vecchio and its larger competitors were simply two very different busi-
ness models. But USDA regulations treated tiny Il Mondo Vecchio and
America’s largest food companies exactly the same. Prof. Ken Albala,
who teaches history at the University of the Pacific and makes his own
salumi, explained the problem to me.

“The small producer, especially using traditional procedures for cur-
ing meat, simply does not have a chance—even when they take every
precaution possible,” Prof. Albala told me."* “The only solution is to
go commando, do it yourself and stop buying mass produced salumi.”

Certainly, there are consumers who are perfectly happy buying mass-
produced salumi. Even if they've never used the word “salumi” in their
lives—even if they have no idea what the word “salumi” means—they
are awash in commercial options on each and every trip to the grocery.
But what about those who want products like those Il Mondo Vecchio
produced? What are their options? Going rogue, like Prof. Albala sug-
gested, has some appeal in today’s foodie culture. But is that really the
best choice? The only choice?

If sustainably produced salumi were the only food that government
rules made difficult to obtain, then Prof. Albala’s appeal to “go com-
mando” might be a call that’s easy enough to heed. People who wanted
products just like those Il Mondo Vecchio crafted could trek to the com-
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pany’s suppliers in Utah and Colorado and make their own at home. If
only it were that simple.

It turns out that USDA salumi regulations are but one small set of
rules in a sea of red tape that make growing, raising, buying, selling, and
marketing a panoply of sustainably produced foods anywhere from dif-
ficult to impossible. Regulations like those that closed Il Mondo Vecchio
aren't the exception. They’re the rule—quite literally. And the USDA is
not unique. Other federal agencies, including the FDA, as well as state
and local agencies, have their own sets of rules that result in fewer and
fewer sustainable food choices being available.

All told, there are thousands of federal, state, and local laws and regu-
lations (what I'll refer to collectively as “rules” in this book) that restrict
sustainable food. Often, they do so by making less sustainable choices
the default position. Many times, as Mark DeNittis and Il Mondo Vec-
chio learned, that default position is the only permissible choice.

Even going commando, as Prof. Albala suggests, can run afoul of
the rules. Many supporters of sustainable food were stunned when a
Wisconsin state court ruled in a 2011 case that any person (in that case,
a farmer) who owns a cow has no inherent right to drink milk from
that cow.” Such a right, the court found in that case, which I discuss
in chapter 4, exists only if government rules allow it. Meanwhile, in
many cities and towns across America, homeowners have been fined for
growing fruits and vegetables in their yards.'® Some have even had their
gardens ripped out by city employees for no other reason than because
the rules don’t allow it."”

Rules like these were uncommon in America prior to the New Deal
era, a complex period that saw President Franklin D. Roosevelt attempt
to manage the economy to lift the country out of the Great Depression
and secure victory in World War II. One of the central tenets of the

New Deal was the exercise of greater government control over the food

supply.
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There’s perhaps no better-known example of this tight grip on the
food supply than Wickard v. Filburn, a 1942 U.S. Supreme Court case
that pitted an Ohio small farmer, Roscoe Filburn, against the USDA.'®
Filburn grew wheat on just over twenty acres. The USDA, which was
trying to drive up the price of wheat as part of its economic recovery
plan, said he could plant and sell only a little more than eleven acres’
worth of wheat. Filburn sold the amount the federal government per-
mitted, and kept another dozen or so acres worth of wheat he harvested.
His family used the remainder to bake bread, feed their cattle and chick-
ens, and save seeds.'” The USDA fined Filburn for breaking agency
rules. Filburn appealed his case all the way to the Supreme Court. The
court sided with the USDA, ruling that the government could indeed
bar him from growing wheat for use at home. The case set a precedent
that’s still followed by American courts to this day.

The decision in the Filburn case to bar a small farmer from growing
wheat for use at home seems as bizarre as it is overzealous. But one tale
of prevailing USDA attitudes at the time shines perhaps an even harsher
light on just what the nation’s smallest farmers were up against at the
agency. Just two weeks before the Supreme Court heard arguments in
the Filburn case in 1942, a Time magazine story discussed plans by First
Lady Eleanor Roosevelt, the president’s powerful and likable wife, to
launch a victory garden on the White House grounds.® Victory gar-
dens, patriotic plots for raising edible fruits and vegetables, were slowly
popping up around the country as a response to wartime food short-
ages.”!

“Mrs. Roosevelt planned to plant one on the White House grounds,”
Time reported, “if the Agriculture Department, skeptical of amateur
farmers, decides that the soil is fertile enough to make a garden worth-
while.”** That’s right. The USDA, the agency responsible for guiding
the nation’s agricultural policy, was “skeptical of amateur farmers.” And
the agency had veto power over Mrs. Roosevelt’s victory garden on the
grounds of the White House.
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In the end, Mrs. Roosevelt got her garden—though not until the
next year. And while current First Lady Michelle Obama faced none of
the same USDA hostility before launching her sustainable White House
garden in 2009, regular Americans today often aren’t so lucky.” Even
if governments are no longer openly skeptical of amateur farmers and
sustainable food entrepreneurs—though, as this book reveals, some still
are—the rules they make and enforce still betray the same skepticism
evidenced by President Roosevelt’s USDA.

That’s largely what this book is about. Too often, government rules
and sustainability are at loggerheads. Many rules handcuff America’s
most sustainable farmers, producers, sellers, and consumers alike. And
they often do so while favoring or even rewarding others whose practices
are anything but sustainable.

In the following chapters, I'll provide stark examples of several types
of rules, existing at various levels of government, that treat sustainability
and its supporters with a combination of disdain, disrespect, and hostil-
ity. Chapter 1 discusses how many food-safety rules, such as those that
forced Mark DeNittis and Il Mondo Vecchio out of business, bar people
from using sustainable methods to grow, raise, produce, prepare, sell,
and buy a variety of foods. You'll read about restrictions on artisanal
cheesemakers and beer brewers of all sizes, and learn how FDA rules
proposed under a law known as the Food Safety Modernization Act
threatened to treat small farmers like manure and to treat manure—the
lifeblood of organic fertilization and sustainable farming—as a toxin.

Chapter 2 discusses how many government rules favor—and even
promote—Tlarge-scale food producers. The U.S. Farm Bill, which hands
out billions of dollars in taxpayer subsidies every year to large farms that
often raise monocultures of crops such as soy and corn, is one of the
most pervasive examples. Chapter 3 reveals how many government rules
promote food waste. You'll learn about a campaign in Portugal—one
P've seen and tasted firsthand—to fight back against ridiculous Euro-

pean Union rules that constrain the sale of so-called “ugly” fruits and
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vegetables and that also promote food waste. Chapter 4 describes laws
that prevent individuals from raising or obtaining sustainable food for
themselves, their families, and their communities. Examples include
government rules that bar people from keeping home gardens or raising
egg-laying hens. You'll also learn about one of the most egregious illus-
trations of this phenomenon, seen in many cities around the country, in
the form of rules that bar people from sharing food with the homeless
and less fortunate.

Do these and other harmful rules that I catalog in the following chap-
ters mean that rules are always bad? Absolutely not. I've already noted,
for example, that the USDA would have been justified in cracking down
on II Mondo Vecchio had the company’s food been found either to
be harboring dangerous bacteria or, worse, to have sickened customers.
The same would have been true had USDA inspectors found unsanitary
conditions in the company’s production facilities. Chapter 5 discusses
good food rules, including why good food-safety rules are important.
These good rules include those Il Mondo Vecchio had complied with:
food-safety inspections and testing to ensure safe outcomes. The chapter
also explores why I support rules like those that prohibit the “finning”
of sharks.

But it's important not to confuse the fact that some rules are necessary
and desirable with a blind faith in the ability of rules (and rule mak-
ers) to produce just and desirable outcomes. As this book demonstrates,
rules often have negative consequences—intended or not. In 2012, for
example, the nonprofit I led commissioned a report by Harvard Law
School’s Food Law and Policy Clinic looking into whether some farm-
ers market regulations might be too strict. The clinic, the first in the
nation to work solely on legal issues in the food realm, is staffed by law
student attorneys and overseen by a clinical professor.?* We asked the
clinic to look into reports we'd been hearing out of Pennsylvania that

new rules there could jeopardize food vendors at many farmers markets
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in the state. In particular, one rule would appear to require farmers to
chill foods such as beef and poultry using costly generators and refriger-
ated trucks. Many farmers use ice, which costs very little, chills just as
well, and doesn’t generate air or noise pollution like that produced by a
generator or refrigerated truck. For the small farmer, using ice to chill
food often yields the best outcome. But it also might be her only cost-
effective option for selling products at a farmers market and, indeed, for
staying in business. What's more, in Pennsylvania, the option to chill
meats using ice is the only option available for many of the state’s Amish
farmers—who generally use sustainable farming methods while eschew-
ing modern technology such as generators and refrigerated trucks.

Thankfully, as the Harvard report described, many of the fears over
the new Pennsylvania regulations turned out to be overstated.” But the
news was not all good. In comparing Pennsylvania’s farmers market
rules with those in nine other U.S. states, the report revealed that several
other states did have in place a variety of needlessly burdensome rules
for farmers markets.?® The report concluded with several recommenda-
tions to help loosen rules across the country and help America’s farmers
markets be more welcoming for small farmers.” As you'll learn in chap-
ter 1, one state in particular is home to some particularly burdensome
farmers market rules that are in need of change.

When real and potential problems like those posed in Pennsylvania
arise in the food system, thoughtful writers such as Michael Pollan,
author of The Omnivores Dilemma, are often quick to sound the alarm.
But the solutions Pollan and many others suggest regularly involve craft-
ing more and stricter rules. Those FDA rules that could prevent many
sustainable farmers from using manure to fertilize their organic crops?
Pollan cheered on the law that would give rise to the proposed manure
rule in a New York Times column in 2010, writing that the law would
“greatly benefit consumers without harming small farmers or local food

producers.””® Remember, as you read the following chapters, that rules

n
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didn’t help Mark DeNittis, Cure Farm, or their customers. They don’t
help people in many cities who want to share food with the homeless
and less fortunate. And it’s rules—not interloping deer and foxes—that
will likely prevent you from growing tomatoes or raising a few hens in
your yard.

Is there an alternative to the rule-heavy food system we have today? I
believe there is. That'’s why I argue throughout this book that the only
way to create a better food system is by having fewer rules in place
to govern that system. Reducing the government’s regulatory footprint
would help sustainable food options—foods grown or produced using
a set of practices that aspire to maximize the benefits of the food system
while minimizing its negative impacts—to flourish. I also believe that
this approach would foster a more just food system.

How would that work? I'll recommend two guiding principles to
facilitate sustainable food options going forward. Briefly stated, the first
principle is that federal, state, and local rules that promote unsustainable
food system outcomes (such as food waste) should be jettisoned when-
ever possible. The second principle is that rules that prevent sustainable
food system practices should also be eliminated whenever possible. The
rules that remain—the good food rules—should require good outcomes
(such as food that’s free of harmful bacteria) rather than mandating a
particular process or processes.

The idea that decreasing the number of rules can help foster a more
just food system is at the heart of “food freedom”—a belief that individ-
uals have a right to make their own food choices. Food freedom—which
I define as the right to grow, raise, produce, buy, sell, share, cook, eat,
and drink the foods of one’s own choosing—is an increasingly popular
rallying cry that’s uniting longtime supporters of sustainable food with
others who favor lowering the regulatory burden on farmers and other
food producers. Throughout this book, you'll read about a loose and

growing coalition of farmers, food entrepreneurs, advocates, lawyers,
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and others across the country who, like me, are fighting for food free-
dom from a variety of angles. You'll see how the food freedom movement
is breaking down many traditional partisan and ideological barriers in
Washington, D.C., a place that isn't exactly known these days as a bas-
tion of cooperation and collegiality. One example of how food freedom
is uniting Americans across these typical divides came recently, when
Rep. Thomas Massie (R-KY), one of the more libertarian members of
Congress, cosponsored a set of “food freedom” bills with Rep. Chellie
Pingree (D-ME), a stalwart liberal member of the House.”

Rep. Pingree and Rep. Massie are both small farmers. Rep. Massie
and his family raise grass-fed beef, fruits, and vegetables on a Kentucky
farm, while Rep. Pingree raises goats, pigs, chickens, cows, and veg-
etables on an organic farm in Maine. They know better than anyone in
Washington the burden that rules place on small farmers, food produc-
ers, and consumers. On this issue, Rep. Pingree and Rep. Massie—and a
growing number of Americans—speak with one voice. My hope is that
after you finish this book, if you haven’t already done so, you'll add your

voice to the chorus.
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CHAPTER 1

Unsafe at Any Feed

Ix 2013, CALIFORNIA’S STATE ASSEMBLY adopted a new law requiring
chefs, bartenders, and virtually anyone in the state who prepares ready-
to-eat food for customers to wear disposable latex gloves when handling
that food.! The law was intended to improve food safety in restaurants,
which—thanks largely to poor hand washing by some food preparers—
is the source of many foodborne illnesses. At first, the bill was uncontro-
versial. In fact, it won unanimous approval in the legislature. More than
forty other states have similar laws on the books.

Its quiet passage might have been the last anyone heard of the glove
law. But something extraordinary happened soon after the law took effect
in January 2014. Many sushi chefs, who often use bare hands to prepare
dishes, particularly ones made with rice that would stick to gloves and
make sushi preparation impossible, revolted against the law.’ They were
joined by other chefs and bartenders—who found they would have to
don a pair of disposable gloves to do something as simple as placing a
sprig of parsley on a plate or squeezing a lime into a customer’s mixed

drink—across the state. Thousands signed petitions to repeal the law.

Baylen J. Linnekin, Biting the Hands that Feed Us: How Fewer, Smarter Laws Would
Make Our Food System More Sustainable,
DOI 10.5822/ 978-1-61091-676-9_2, © 2016 Baylen J. Linnekin.

15



16

BITING THE HANDS THAT FEED US

What had spurred this loud and sudden outcry against a new law
that had drawn the unanimous support of state legislators and is similar
to one on the books in dozens of other states? First, most restaurateurs
in California were completely unaware of the law until after it passed.
Second, it turns out the food-safety justifications on which the glove law
rested were deeply flawed. What's more, the negative unintended conse-
quences of the law were just too much for chefs, foodies, and even—as
it turned out—for legislators.

Shortly after the law took effect, San Francisco food entrepreneur Iso
Rabins, a foraging expert who you'll read about in greater detail in chap-
ter 4 of this book, told me he was outraged by the law for several rea-
sons. The law would create countless tons of unnecessary waste, thanks
to the mandatory use of disposable gloves. What's more—astonishingly
s0, as Rabins told me—"studies show glove use actually increases overall
bacteria, which makes more people sick.”

How could that be? “People who wear gloves are much less likely
to change them than people are to wash their hands, and studies show
that they can actually spread more bacteria when they (inevitably) rip,
because of the sweat that pools beneath them during the work shift,”
Rabins said. He’s right. The glove law was a food-safety law that actually
made food less safe.” Research has indeed shown this to be true.

And then there’s the problem of creating waste, something that goes
against the very ethos of a sustainable food system. “Northern Cali-
fornia especially is very concerned with sustainability,” said chef Todd
Davies, in comments to the Marin Independent Journal. “Why would
we want to create more trash in a society that creates way too much
trash anyway?”® Rules such as the glove law that promote waste are far
too prevalent, and frequently promote wasting food itself, as you'll learn
in chapter 3. Finally, the law’s prohibition on letting chefs and bartend-
ers prepare handmade food with their hands also skewed in favor of fast

food and other institutional settings, where working with fresh food
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is less common. The law wouldn’t hurt fast-food companies, which is
perhaps one reason they—in partnership with federal, state, and local
food-safety officials—supported it in the first place.” But sushi chefs,
cocktail wizards, and others who handle food directly would be severely
disadvantaged by the law.

The public outrage, petitions, and bad press quickly made the glove
law’s demise a foregone conclusion. Even Assemblyman Richard Pan,
who had sponsored the glove law, had become a leading critic.'® “Just
wearing gloves alone is not necessarily going to make the food safer,” he
told KQED." Shortly afterward, the same legislature that had unani-
mously adopted the law did something dramatic. They unanimously
repealed it."” Still, despite the sensible repeal in California, similar laws
are still on the books in most states. Health inspectors closed one New
York City sushi restaurant in 2015 because its chefs refused to wear
gloves."?

The story of California’s glove law is troubling, but it’s hardly unique.
The very premise on which the glove law rested was defective. Proper
hand washing makes food safer. Wearing gloves does not. The law didn’t
make food safer; it made food less safe. The glove law also created a
host of undesirable results that—anticipated or not—would not have
existed but for the law. It harmed sustainability efforts by promoting
waste. It handcuffed food artisans. You'll see a similar pattern repeated
again and again throughout this chapter, as I discuss many food-safety
rules—often targeting the most sustainable food producers—that are
adopted and enforced without regard either to their efficacy or to their

unintended consequences.

More Rules, Safer Food?
In early 2011, President Obama signed the Food Safety Moderniza-
tion Act (FSMA) into law.'* The law, which drew far more support

from Democrats in Congress than from their Republican colleagues,
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was intended to strengthen the nation’s food-safety system and improve
the overall safety of the foods Americans eat. FSMA supporters—a mix
of food-safety advocates and big-business interests—hailed its passage
as the most consequential update of the nation’s food-safety laws in
seventy-five years.

Although portions of FSMA apply to food produced abroad and to
pet food, the two most important and far-reaching provisions pertain
to domestic farmers and food producers. For farmers, the law requires
the FDA, the federal agency in charge of enforcing the law, to “establish
science-based minimum standards for the safe production and harvest-
ing of fruits and vegetables.” For other food producers—from makers
of fresh pasta sauce to Greek yogurt—the law orders the FDA to require
food manufacturers to have in place a written plan for preventing trans-
mission of pathogens that could cause foodborne illness. FSMA—the
acronym is pronounced FIZZ-muh—also contains a host of other provi-
sions, a few no doubt long overdue. For example, the law gave the FDA,
for the first time, the authority to order the mandatory recall of food
found to be harboring pathogens."

Some FSMA supporters are also longtime advocates of sustainable
farming. Shortly before FSMA became law, as I noted in the introduc-
tion to this book, author Michael Pollan predicted that FSMA “promises
to achieve several important food-safety objectives, greatly benefiting
consumers without harming small farmers or local food producers.”'®

Since the law’s passage, the FDA has been busy crafting specific rules
to implement the law. FSMA, like many laws, requires that an agency
(here, the FDA) first develop proposed rules and then seek out public
opinion on those proposals before finalizing any rules. That process can
take—and, indeed, has taken, in the case of FSMA—several years. One
dramatic change that is supposed to occur under FSMA is that the law
gives the FDA new powers to regulate food safety on the farm. Although
the FDA has long had a role in policing food safety at egg-producing
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facilities, FSMA would effectively, for the first time, invite the FDA
onto many of the nation’s farms.

But even after supporters of sustainable farming such as Pollan hailed
ESMA’s ability to improve food safety without hurting small farms and
local food producers, the reality of the law has proven to be quite dif-
ferent. Many FSMA rules proposed by the FDA since the law’s pas-
sage have, in fact, been anathema to sustainable farming. Among other
things, the proposed rules would mandate “minimum application inter-
vals” of up to nine months on the use of manure, which is a key ingredi-
ent in soil health and organic farming."” They also proposed requiring
costly inspection, maintenance, monitoring, testing, and treatment of
irrigation water, even when such water is used to grow foods that are not
eaten raw. The FDA has estimated FSMA will cost the average Ameri-
can small farm—which the rules defined as one with average annual
food sales under $500,000—about $13,000 per year.'"® Those compli-
ance costs could put many beginning and small famers and food entre-
preneurs out of business.

The threat FSMA poses to small farmers and food producers in gen-
eral, and to sustainable ones specifically, crystallized as members of the
public responded to the law’s requirement that the FDA seek out pub-
lic opinion on its proposed FSMA rules. Farmers spoke of the exis-
tential threats the rules posed to them and their mindful, hard-earned
livelihoods. Farmers market managers told of how the proposed rules
could wreak havoc with their farmers and food entrepreneurs. Sustain-
ability advocates lined up to oppose the measures. Health professionals
predicted dire consequences if the proposed rules were adopted. Even
everyday consumers spoke out—oftentimes in impassioned pleas—
against the proposed rules.

Some of the most thoughtful and stinging criticism of FSMA came in
a series of listening sessions the FDA sponsored across the country after

releasing its proposed rules. At an FDA-sponsored listening session in
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Oregon, for example, farmer Elizabeth Fujas told FDA officials about the
sustainable farm she started with her husband more than three decades
ago. The Fujases have been organic farmers since 1982. In 1985, they
launched Rising Sun Farms, responding to what their website notes was
“a discernable lack of organic foods” and a need to “provide healthy food
utilizing the highest quality clean ingredients while supporting organic
and sustainable agriculture.” The couple later founded the Southern
Oregon Farmers Market. Today, Rising Sun Farms sells produce, along
with a variety of prepared foods, including tortas, spreads, and pestos.
The company has received dozens of awards over the years—including
a 1989 award as the most progressive farm in Oregon and a 2014 gold
medal from the American Cheese Society—and, as Fujas noted, has
been lauded by the Oregon Department of Agriculture.”

The story of Rising Sun Farms is one of humble beginnings. “We
spent all of our savings on our farm . . . living in a small nomadic tent
known as the yurt on our farm as we built our business,” Fujas told the
FDA.?* The Fujases now own a 25,000 square-foot facility and employ
more than thirty workers. Not surprisingly, given such growth, Rising
Sun Farms has been ranked among the top 100 fastest growing private
companies in Oregon by the Portland Business Journal* and among the
top twenty-five women-owned businesses in Oregon.*

Rising Sun Farms appears to take food safety very seriously. In addi-
tion to obtaining a voluntary top-level food-safety certification, SQF
Level 3, their operations are inspected by a third-party auditor, the U.S.
military (which buys their products), the FDA, the Oregon Department
of Agriculture, and their own quality assurance team. Their inspections,
Fujas told the FDA at the listening session, have always produced “excel-
lent” results.

The Fujases appear to be doing everything a supporter of sustainable
agriculture could want. But the proposed FSMA rules, Fujas said, “sug-

gest many major new obligations for food businesses, including busi-
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nesses like Rising Sun Farms, that have a long [history] of producing
only safe food.”** Fujas said although the proposed rules would prove
onerous to her and Rising Sun Farms, they could prove devastating to
many start-up food businesses. “The changes will have big impacts on
start-up small food businesses like we were in 1984,” she said. “In 1984
and even in 1991 it would have been overwhelming for us to make and
pay for the staff, and the internal changes that FDA’s suggesting that
small food companies must make.” Fujas told the FDA she worried
about the impact of the rules on these businesses. “Your proposal will
possibly put small food companies out of business and/or out of com-
pliance,” she said of the FSMA rules. “It will discourage anyone from
starting a food manufacturing business, making our food supply more
industrialized, and reducing economic benefits that small start-up busi-
nesses contribute to [the] local economy.””

Fujas wasn't the only one worried. Other listening sessions around the
country echoed her concerns. At one session in Maine, potato farmer
Jim Gerritsen told FDA officials that FSMA was a bad deal for small
farmers like him. “I think you're trying to mold small, family farmers
to an impossible ideal that will not work in Maine,” said Gerritsen.?® At
another New England listening session, Will Allen of Vermonts Cedar
Circle Farm, which bills itself as an “organic farm with a social mission
[to] engage the community to develop and share practices that promote
regenerative agriculture, good health, and a resource-rich environment,”
called FSMA “a corporate attempt to squash a movement in food.””

Fujas, Gerritsen, and Allen were joined by thousands of Americans
who submitted comments to the FDA.”® Commenters warned that the
rules would severely curtail manure and compost use, require costly
water testing for many crops that don't pose food-safety hazards, man-
date fencing off of farms and potential destruction of wildlife habitat,
impose costly new burdens, and curtail on-farm production of jams and

other value-added farm products.
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Everyday consumers wrote to the FDA in droves. “This unfairly tar-
gets organic farmers and will result in higher costs for organic eaters
without any guarantee of safer products,” wrote Kimberly Olsen, a self-
described “eater.” Erica Gruebler, a farmer and parent, wrote she was
“deeply concerned about the impact that FDA’s proposed rules under
FSMA would have on my farm and business as well as my family.”

Doctors and others in the medical community argued the supposed
health protections offered by FSMA were no protections at all. “The
FDA’s approach to traditional farming methods, such as diversified
livestock-crop farms, the use of working animals, and the use of bio-
logical soil amendments, is fundamentally flawed,” wrote Joseph Kohn,
MD. “The agency should not restrict these sustainable methods of farm-
ing without data showing an actual, verified increased rate of foodborne
illness; the simple fact that these methods include diverse microbio-
logical communities is not a sound scientific basis for restricting them.”
Many dietitians also spoke out against the proposed rules, voicing con-
cerns that FSMA would drive up the price of fruits and vegetables for
their clients and themselves. Dayna Green-Burgeson, a registered dieti-
tian and organic farmer in California, cautioned that few small farmers
in her state “make enough profit to bear the burden of any additional
costly regulations.” Ann Kucelin, a registered dietitian, worried about
her family’s ability to find healthy local food.

Around the country, many state and local farm bureaus, which rep-
resent the interests of local member farmers, also opposed the rules. For
example, the Rhode Island Farm Bureau urged the FDA not to adopt
the rules, which the group said will “drive a lot of farmers out of busi-
ness.” The Wisconsin Farmers Union likewise argued the “rules could
potentially have devastating effects on small and medium-sized produce
farmers.”

Not surprisingly, those same small, sustainable farmers were among

the new law’s most vocal critics. Charles NovoGradac, a chestnut
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farmer for more than two decades, described how the proposed FSMA
irrigation-testing rules could put him out of business. As NovoGra-
dac described, chestnuts are harvested after they ripen and fall to the
ground. Farmers work to gather them each day, and sell them in the
shell. But applying FSMA rules to chestnuts would make it “impossi-
ble” to harvest and sell them, wrote NovoGradac. Though it may make
sense to require water testing for fruits such as melons that are grown at
ground level and eaten raw, the rules make no sense for tree fruits such
as apples that are harvested directly from the tree or tree nuts such as
chestnuts that are harvested in their natural, inedible shell and roasted
before being eaten. “Unless there is an exemption, as we read the pro-
posed regulations, chestnuts gathered from the ground can be used only
if processed,” NovoGradac said. “The tradition of roasting chestnuts on
the open fire would become a thing of the past.”

Donald and Rebecca Kretschmann, a husband-and-wife team in their
mid-sixties who farm on eighty acres in western Pennsylvania, noted in
their comments that their community-supported agriculture (CSA) ser-
vice supplies fresh produce to more than one thousand families in the
Pittsburgh area. “After decades operating a small family organic farm,”
the Kretschmanns wrote, “we seriously think that many small produce
farms like ours might be forced to close, not for any production or
marketing issue whatsoever.” The Kretschmanns went on to list several
flaws with FSMA, before opining that “on nearly every level this act is
a misguided effort with disastrous consequences when applied whole-
sale to small farmers and especially for sustainable and organic farmers
like ourselves.” They cautioned that FSMA comes “just when the local,
organic, and sustainable agriculture movements are transforming the
food scene nationwide.”

Another small farmer, Kyle Young, described his concerns about the
ESMA provisions for fertilizing his fields. Young grows produce and

raises alpacas and chickens. He uses the animal droppings as fertilizer,
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he noted, and rotates the chickens into his four garden plots, after he
harvests his crops, to eat insect larvae and crop debris and to fertilize
the fields for next year’s harvest. This “mixed livestock and vegetable
production,” Young wrote, “provides a local, energy efficient, free, on
farm source of high quality fertilizer.” Young takes steps to ensure food
safety, he wrote, including timing his rotation to ensure “plenty of time
for thorough decomposition before crops are harvested” and washing
of all produce and eggs. The possibility that FSMA would restrict these
time-tested practices irks Young. “As a small farmer utilizing farming
techniques that have been safely providing food for humans for the past
10,000 years,” Young wrote, “I'm very concerned about new regulations
being proposed to deal with foodborne illness.”*

Many longtime advocates of sustainable agriculture around the coun-
try were also critical of the proposed rules. The National Sustainable
Agriculture Coalition pointed to “substantial problems in the proposed
regulations and the lasting impacts these regulations will have.” Jen Dal-
ton, of California’s Mendocino County Food Policy Council, wrote that
the proposed rules could “raise costs for farmers, food businesses, and
consumers,” “squash local food,” and “undermine sustainability.”

Although many consumers, small farmers, food entrepreneurs, nutri-
tionists, doctors, and sustainability advocates spoke out against the pro-
posed FSMA rules, those deeply involved in farmers markets—which
bring together small farmers and consumers like no other institution—
constituted a particularly vocal group of commenters. “As written, the
proposed Food Safety Modernization Act rules will have dramatic nega-
tive consequences for my market and the farmers and customers who
depend on it,” wrote Margaret Norfleet Neff, manager of the Cobble-
stone Farmers Market in Winston-Salem, North Carolina. Neff noted
the rules would target many low-risk, value-added foods, including
pickles, baked goods, syrups, oils, jams, salsas, pralines, and sauces.

These “big sellers,” she said, “provide an important revenue stream that
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has become integral to the livelihood of our farmers.” Roxanne Jungg,
manager of Glenview Farmers Market in Illinois and a member of the
board of directors of the Illinois Farmers Market Association and the
Illinois State Department of Public Health Farmers Market Task Force,
cautioned the FDA against imposing “unnecessary burdens on farmers
who are already working against the odds to bring fresh fruits and veg-
etables to people who need them.”

All told, these comments by farmers, farmers market supporters,
dietitians and medical doctors, sustainability advocates, consumers, and
others represent a devastating assessment of FSMA’s potential impact.
The astonishing thing about fears over FSMA’s impact on sustainable
farmers and other small food producers is that they arose even after
Congress sought, in passing the law, to ensure that the law would exempr
many small farmers. Senator Jon Tester (D-MT) and then-Senator Kay
Hagan (D-NC) included amendments to the law that would do just
that.*® As Sen. Tester stated after the law’s passage, the amendments
would “protect family farmers and food producers from new federal
regulations they can’t afford and don’t need.”"

The Tester-Hagan amendment, as its known, was intended to
exempt small farmers with less than $500,000 in annual sales of food
covered under FSMA, and who sell their food directly to consumers
either within their own state or within a 275-mile radius of where the
food was grown or raised.”” Among the FDA’s many missteps in pro-
posing to implement the rule—which spurred many of the comments
discussed in this chapter—the agency determined that the rule should
apply to total annual farm sales, rather than only to sales of food covered
under FSMA. That meant many small farms that were not intended to
be subject to FSMA would now be forced to comply with the rules. It’s
suspicion over this FDA-led assault that spurred small farmers such as
Will Allen of Vermont’s Cedar Circle Farm to view FSMA as an attempt

to squash the local-food movement.
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Many of these arguments against FSMA might be less convincing
if the rules the FDA proposed to implement the law would make food
safer. But they won't. That’s not because foodborne illness isn’t a real
problem. It is. The federal government estimates that pathogens tied
to food kill 3,000 Americans and sicken another 48 million each year.
According to the Centers for Disease Control and Prevention (CDC),
the federal agency responsible for tracking foodborne illness, the agency
has seen a general “downward trend in foodborne infections” in recent
years.” That’s good news. Rates of infection from salmonella have
decreased, for example, while those from Vibrio have risen. And other
pathogens, including listeria and E. coli, have shown no statistically sig-
nificant increase or decrease. That’s also good news. But FSMA won't
make things much better—if at all. And this is a fact the FDA openly
admits.

The final FSMA produce rule, released in November 2015, estimates
that it will help in “averting approximately 331,964 illnesses per year”
that are attributable to contaminated fruits and vegetables.* The final
FSMA good manufacturing practice rule, released earlier last year, esti-
mates that it applies to foods that are responsible for 903,000 out of the
48 million total U.S. cases of foodborne illness each year.”> Together,
that means the FDA’s own estimates predict these rules could—if imple-
mented to absolute perfection—reduce foodborne illnesses by a maxi-
mum of 1.23 million cases. That would represent just a 2.6 percent
reduction in total foodborne illness cases. Again, this is the FDA’s own
best-case scenario for the impact of these two key rules.

The predicted improvements in food safety under these FSMA rules
are so tiny because foods regulated by the FDA are responsible for a
very small percentage of foodborne illnesses to begin with. For example,
norovirus, which is caused largely by sick food handlers and improper
hand washing, is responsible for nearly three out of every five cases of

foodborne illness in the United States.** The FDA doesn't regulate food
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preparation or handling in the places where norovirus lurks: restaurants,
hospitals, cruise ships, and individual homes. That job is left to states,
counties, cities, and—in the case of your home—to you and your fam-
ily. That means FSMA has absolutely no impact at all on the leading
source of foodborne illness. The FDA also doesn’t regulate beef, pork,
poultry, and other meats that are responsible for another 22 percent of
foodborne illnesses.” Instead, that’s the job of the USDA’s Food Safety
and Inspection Service.

So FSMA doesn’t cover the most common cause of foodborne illness
in America, and doesn’t cover meats, which together are responsible for
80 percent of all foodborne illness in America. That means that FDA
regulations could prevent, at best, only one out of every five cases, or
up to 9.6 million cases of foodborne illness. Yet the FDA estimates that
the two key FSMA rules could—at best—only dent that figure by 1.23
million cases.

Whether the final impact of the key rules is a 1 or 2 percent drop in
foodborne illness cases—or even if the drop is somehow 3 percent—
that’s an absurdly small return for a law that’s been described by the
FDA as the solution to what it calls the “largely preventable” problem
of foodborne illness.®® FSMA won’t put a stop to foodborne illness,
but it’s threatened to put an end to sustainable farming. That’s a point
driven home by at least one attendee at an FDA FSMA listening session.
“Though given the opportunity, no FDA representative would assert
the proposed regulations would produce a statistical increase in food
safety,” noted Frank Lyall of the Yakima County Farm Bureau in sharply
worded comments on the high burdens and small benefits of FSMA.
“So on a wing and a prayer the FDA is willing to burden and perhaps
deprive farmers of their livelihood, to satisty a desire for evermore gov-
ernment control of agriculture, which takes place in a natural environ-
ment, not a factory. A natural environment dictates that a farmer may

not have complete control, as farmers will strongly attest, over his pro-
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duction methods. Yet this rule will criminalize farmers, or more specifi-
cally smaller farmers.”

Another reason FSMA’s impact is so low is that the law requires only
that all “high-risk domestic [food] facilities” be inspected within five
years of the law’s passage, and every three years afterward.”” The agency
considers several factors in determining what is or is not a “high-risk”
facility, including whether the facility makes or stores known high-risk
foods, whether those foods have previously been responsible for cases of
foodborne illness, the severity of any such illnesses, and the facility’s spe-
cific manufacturing processes.* Inspections are necessary to help ensure
food safety. But given these factors, can the FDA really believe that two
inspections of a “high-risk” facility every decade are going to prevent or
reduce foodborne illness? And just what amounts from those inspec-
tions? Not much. “Even when it does uncover health violations at food-
processing plants, the FDA takes enforcement action in only about half
of the cases and almost never imposes fines,” wrote noted food journal-
ist and author Barry Estabrook in a 2012 Mother Jones article.”!

The FDA’s proposed FSMA rules would have devastated many of the
nation’s sustainable food producers, all while making American con-
sumers and our food little or no more safe. In large part thanks to the
concerns of those farmers and food producers, farmers market manag-
ers, sustainability advocates, health professionals, and everyday consum-
ers, the FDA was forced to revise the proposed FSMA rules, which the
agency finalized at the end of 2015.** This was a tremendous victory
for those around the country who want to see rules that foster a more
sustainable food system.

On their face, the final rules eliminated some of the more burden-
some fruit and vegetable rules and exempted many farms from FSMA’s
registration and process-oriented rules that govern retail food establish-
ments. In the final rule establishing produce standards, for example, the

FDA chose to exempt “produce that is rarely consumed raw” (like beans
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and chestnuts) from many FSMA rules.®® The agency also removed its
proposed manure rule, eliminating the nine-month waiting period the
agency had proposed to implement before permitting farmers to apply
some manure. Although these and other changes are positive steps,
it’s unclear if some of these changes, including the manure rule, rep-
resent just a small victory in what could be a much longer fight. That’s
because the agency also stated in the final rules that this solution may be
only a temporary one. The final rule simply “defer[s] FDA’s decision,”
it writes, while the agency studies the issue of manure application. In
other words, future manure restrictions just like the one the FDA had
proposed are definitely not off the table. In fact, just as I was complet-
ing my final edits to this book, the FDA announced that the agency was
looking into the possibility of new manure restrictions.*

So where does this leave us? Does the tenuous rollback of the worst
parts of the proposed FSMA rules and the fragile victory for sustain-
ability supporters mean we and our food are less safe? After all, mere
sustainability—in a vacuum—is no guarantee of food safety. Leading
food-safety attorney Bill Marler reminded me that he represented a fam-
ily whose son died from eating organic, grass-fed beef. Marler is skep-
tical that grass-fed beef—or any other putatively sustainable food—is
inherently safer to consume than the grain-fed alternative. Marler has
built an impressive record using litigation to ensure that food made by
producers of all types and sizes is safe. When their products sicken or kill
people, Marler has sued burger giants such as Jack in the Box and bever-
age makers such as Odwalla, and he’s sued raw milk producers and the
aforementioned grass-fed beef farmer. I have a tremendous amount of
respect for Marler and his work. If someone produces food that causes
illness or death, they—and their business—should pay a steep price.
Marler ensures they pay that price. In fact, I believe he and other lead-
ing food-safety attorneys, along with public watchdogs, have played as

important a role—if not a more important one—in keeping American
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eaters safe as have the FDA and USDA. “I think you overstate my use-
fulness,” Marler told me modestly.*® But even Marler, a noted FSMA
supporter, acknowledges that food-safety rules often “benefit large scale
producers and are a bar to entry to small scale producers.” He'd like
to see rules that are far more scalable, based on the size of the food
producer. But, he told me, “Safety should not take a back seat for any
reason.” I couldn’t agree more—even if we'll agree to disagree on the
merits of FSMA.

Marler is right to acknowledge that food-safety rules are often skewed
in favor of large producers. I admire his zeal in targeting food-safety vio-
lators of all sizes. The FDA could benefit from studying—and, indeed,
emulating—these qualities. Instead, the agency appears completely
willing to put countless sustainable farmers and food producers out of
business for what may amount—at best—to a tiny uptick in overall
food safety. At worst, in some cases agency rules can be counterproduc-
tive—making people and food less safe. Unfortunately, as you're about
to learn, when it comes to other FDA rules, and rules made by a host
of different federal, state, and local agencies, this foolhardy approach is

often the norm.

Needlessly Fighting Over Beer & Cheese

In 2013, I attended the Craft Brewers Conference, an annual event in
Washington, D.C., that brings together craft beer fans, experts, and
brewers from around the country. I went to sample the beer, sure, but
also to learn about the sorts of regulatory challenges that smaller brew-
ers were facing at the time. During the question-and-answer session
that followed an excellent lecture on beer regulations by a top beverage-
industry lawyer, several brewers complained they'd been visited by “clue-
less” FDA inspectors who “should know what they’re talking about” but
appeared not to. One of the complaints aired by the brewers, which I

wrote about at the time, was that an FDA inspector had suggested that
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they refrigerate grain before using it to brew beer.*® Because refriger-
ated grains can become musty and pick up odors that can be passed on
to—and, hence, ruin—Dbeer, brewers never, ever refrigerate fresh grains.
This has always been the case. All the brewers knew this. Bill Butcher,
founder of Port City Brewing Company, which won small brewery of
the year at 2015’s Great American Beer Fest, confirmed this during a
tour he gave me and my George Mason University Law School stu-
dents that same year. Yet this fact had struck the FDA inspector both as
entirely new information and a potential food-safety violation.

The lawyer delivering the lecture that day, Art DeCelle, who had
served previously as general counsel for the Beer Institute, which rep-
resents several of the country’s largest brewers, cautioned those in the
room that FSMA would only increase the FDA's role in regulating brew-
eries of all sizes. Given their recent experiences with FDA inspectors,
this wasn't something the brewers wanted to hear. But DeCelle’s warn-
ing turned out to be prophetic.

Later that same year, the FDA proposed an outrageous rule for deal-
ing not with fresh grains but with those grains that had already been
used to brew beer. So-called “spent grains,” literally “spent” because
they’ve been used as part of the process of brewing beer, have been used
by farmers to feed livestock from prehistoric times through the pres-
ent day. “The ‘grains,” or exhausted mash, is sold to dairymen to feed
cows,” reads one American text from 1878.” Nowadays, in addition to
selling them, many breweries donate their spent grains to farmers free
of charge. This wonderful, synergistic relationship has helped reduce
landfill costs for brewers and feed costs for farmers. It’s also helped pre-
vent literally tons of “food waste,” a term that refers to the roughly 40
percent of our food that is not eaten or otherwise put to use and which
ends up in landfills, often needlessly. I'll talk plenty about rules that pro-
mote food waste in chapter 3. But my focus with spent grains here is not

on food waste but with how the FDA’s overzealous and inane attempt
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to make the food supply safer by imposing meaningless new rules for
farmers and brewers almost cost them—and us—dearly.

The FDA’s proposed rules for spent grains, which were part of the
agency’s larger FSMA rules, likely would have required breweries of
all sizes to dry and package their wet spent grains, to register with the
agency as pet-food manufacturers, and to meet agency regulations for the
manufacture of pet food. Brewers of all sizes—from tiny nano-breweries
to the country’s largest brewers—were dumbfounded by the proposed
rule. The Beer Institute told the FDA the proposed rule was “based on
the flawed and erroneous assumption” that breweries’” intended custom-
ers are named Bessie, Spot, and Fido. “The goal of brewing is not to
manufacture beer and animal feed simultaneously,” the group wrote,
in tersely worded comments that conveyed many brewers’ thinly veiled
disdain for the rule. “The goal of brewing is to manufacture beer.”*®

What exactly were the food-safety issues the FDA claimed spent
grains posed? Much to the chagrin of those who were to be governed
by the rule, the FDA never identified any. This was something brewers
and farmers alike were quick to point out. “To our knowledge, there has
never been a case of animals or humans becoming ill or harmed from
consuming spent brewing grains or eating products from the animals
who consume them,” said Natalie Cilurzo of Russian River Brewing
Company, in comments to the Huffington Post. “These proposed FDA
rules appear to be a solution looking for a problem.”

The Brewers Association, a membership organization that represents
America’s craft brewers, and the Beer Institute, which represents the
country’s largest beer makers, both voiced spirited objections to the pro-
posed spent-grains rules. The Brewers Association told the FDA there
was an “absence of reports of illness or death among humans or animals
associated with the handling and use of spent grains” and accused the
agency of “attempting to provide a solution to something that isn’t a

problem and hasn’t been for the thousands of years brewers have been
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feeding spent grain to animals.”® The FDA admitted the regulations
weren’t a response to any problem. “We don’t know of any problems,”
said Daniel McChesney, director of surveillance and compliance with
the FDA’s Center for Veterinary Medicine, which—as the center’s very
name suggests—should never have anything at all to do with regulating
breweries. “But we're trying to get to a preventative mode.”"

Although the proposed rule likely couldnt prevent food-safety prob-
lems from arising in places where no such issues have ever existed, it
most certainly could create a host of unwanted new problems for farm-
ers and brewers. It is these problems the rules weren't intended to create
but which would arise just the same—"“unintended consequences,” as
they’re known—that show the proposed rule’s dramatic potential nega-
tive impact. The spent-grains rule, in addition to creating mountains of
food waste, would have taken money out of the hands of brewers and
farmers of all sizes and, ultimately, would have raised the price every
American pays for beer and food.”

Estimates of the costs associated with the proposed spent-grain
rules across the food chain were staggering. The average brewer would
be forced to spend nearly $14 million per year, the Associated Press
reported, to comply with the rules.”® Brewers would be forced to pass
the extra costs on to farmers, who—you guessed it—would in turn be
forced to charge consumers more for foods such as milk that come from
dairy cows fed the spent grains.* Many farmers estimated that—with-
out access to brewers’ spent grains—their feed costs could rise by hun-
dreds of dollars per day.” Brewmaster Christian Ettinger, of Hopworks,
a zero-waste brewery in Portland, Oregon, that is a model of sustain-
ability and has sent more than 750 tons of spent grains to a local organic
dairy farmer, said the spent-grains rule would result in “higher prices for
dairy, for meat and definitely higher prices for beer.”*®

The fact that a small urban brewery such as Hopworks is sending

hundreds of rons of spent grains to farmers shows how large and vital
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the trade in spent grains is in this country. Sure enough, the amount of
spent grains produced in this country is staggering. The Beer Institute
says that U.S. brewers of all sizes produce nearly 3 million tons of spent
grains a year.”” Nearly all of it changes hands from brewers to farmers
and ranchers each year. That’s a remarkable partnership for promoting
sustainability.

Large breweries produce—and sell or donate to farmers—much of
those spent grains. They’re also leaders in sustainability efforts. Miller-
Coors, for example, sells or donates nearly 100 percent of its spent
grains.’® Both it and Budweiser have been active in providing farmers
with spent grains since the 1800s. It’s largely thanks to these big brew-
eries that nearly 8 percent of the nation’s dairy cattle feed comes from
spent grains, according to Beer Institute data. But smaller brewers are
also key contributors and, perhaps more importantly, are probably more
reliant on these relationships with local farmers. New Glarus Brewing
in Wisconsin, for example, donates about 2,000 tons of spent grains
per year to a local dairy farmer. Oregon Natural Meats (ONM), located
just outside Eugene, appeals to supporters of sustainability and local
food by partnering with local craft brewer Ninkasi Brewing Company.
ONM’s cattle eat more than 11 million pounds of Ninkasi spent grains
each year. The ONM website features a constantly updating ticker that
shows the number of pounds of spent grains the company has “upcy-
cled” since 2009. That number stood at nearly 70 million total pounds
at last check.”

Brewers and farmers have relied on each other for millennia. Each
has benefited from the relationship, as have meat eaters, beer drink-
ers, livestock, and the environment. The FDA rules would have upset
this beneficial, delicate, and tasty balance. As the Brewers Association
argued, the proposed rules would harm “brewers looking to create local
sustainable ties and close loops within their communities.”

One company that’s undoubtedly helping close that loop is Acha-
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dinha Cheese Company in Petaluma, California. The small dairy farm,
run by the husband-and-wife team of Jim and Donna Pacheco, raises a
variety of animals, including goats, cows, and chickens, and is known
for its goat cheese. Jim’s family has been making cheese for three genera-
tions. Achadinha obtains several tons of spent grains each week from
Bear Republic Brewing Company in nearby Healdsburg and Russian
River Brewing Company in Santa Rosa. The goats feast on a steady diet
of alfalfa, spent grains, and (when drought strikes, as it has) hay. “The
brewers grain is slightly fermented,” Donna Pacheco told me, “which
means that it is much easier to digest for the girls.”*

The fact that Achadinha pastures its goats and buys spent grains from
a brewery is just the beginning of the sustainability loop. In addition to
selling cheese at about sixty farmers markets within a two-hour drive of
their farm, the Pachecos also sell their cheese to a variety of local restau-
rants. One of those restaurants is Bear Republic’s brewpub, which uses
Achadinha goat cheese in its artisanal cheese and charcuterie sampler.
So the spent grains from Bear Republic’s beermaking process feed the
Achadinha goats that make the cheese that’s served with the beer back
at the brewery. That’s lovely, delicious, and a great example of a sustain-
ability loop. But could the loop survive? Donna Pacheco said the FDA’s
proposed spent-grain rules, coupled with California’s ongoing drought,
could be a death knell. “The FDA requirements are going to make
it more and more difficult for small companies to stay in business,”
Pacheco told me. “We are a small family farm struggling to provide a
future in agriculture for our children. The grain is a healthy way for us
to keep going.”

Faced with this onslaught of opposition, the FDA dramatically
reversed course in September 2014. The agency announced it would
not treat spent grains like industrial waste and require breweries to
be regulated as pet-food makers. FDA deputy commissioner Michael

Taylor said in a statement that “redundant animal feed standards that
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would impose costs without adding value for food or feed safety . . .
would not make common sense, and were not going to do it.” At the
same time, Taylor cynically claimed the agency would never have done
the very things it had proposed to do, things that caused brewers, farm-
ers, cheesemakers, consumers, and others such consternation and that
required countless hours and dollars to respond to in written comments
(which were often drafted by costly attorneys). Taylor chalked the spent
grains issue up as nothing more than a big misunderstanding—or
“misperception”—and said, of imposing restrictions on spent grains, “it
was never our intent to do so.”®!

Intent or not—and, absent any evidence to the contrary, I believe
the former to be true—it’s difficult to overestimate the negative impact
such a rule would have. “Every brewer in Seattle that I know of has a
relationship with a farmer to dispose of spent grain,” Sara Nelson, co-
owner of Seattle’s Fremont Brewing Company, told me.®* Nelson also
applauded the Brewers Association for its lobbying efforts, and said they
helped avoid “millions more tons of organic ‘waste’ clogging up land-
fills, inflating brewers’ utility bills, and eliminating a no-cost source of
animal food for local farmers.” Thankfully, the proposed spent-grain
rule appears dead. But Nelson said she and her fellow brewers remain
vigilant. They have good reason. The FDA’s pronouncement was not
final. The agency is still pondering how it will treat spent grains.

Although sustainable brewers and farmers are wise to be skeptical
that the proposed spent-grains rule was nothing more than the public
“misperception” the FDA’s Taylor painted it to be, those same brewers
and farmers aren’t the only ones suspicious of FDA rules. Readers who
aren't yet skeptical of the FDA’s judgment when it comes to food safety
and sustainability need look no further than how another, completely
unrelated agency rule would have affected cheesemakers, including
Achadinha. That’s because, just months before Achadinha and others

faced dire consequences from the FDA’s proposed spent-grain rules, the
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very same agency had dreamed up a completely unrelated way to endan-
ger the livelihoods of artisanal cheesemakers.

The cheese crisis first arose in the wake of a letter the FDA sent to
a New York cheesemaker in 2014. The agency letter declared that the
use of wooden shelves “for cheese ripening does not conform to [agency
good manufacturing] requirements.”®® This was news—>bad news—for
the artisanal cheese community. Wooden shelves have been used to age
and ripen cheese for as long as cheese has been made. The FDA had
never raised any concerns over the practice before. Although large food
companies today often age their cheese on plastic or stainless steel sur-
faces, traditional and artisanal makers typically use wooden planks to
ripen cheese. “Well over half the cheese that is being made and con-
sumed in the U.S. is aged on wood boards,” the American Cheese Soci-
ety’s Greg O’Neill told the Burlington Free Press.** According to O’Neill,
most imported cheeses, including Parmesan and Gruyere, are also rip-
ened on wooden boards.

“The very pillar that we built our niche business on is the ability
to age our cheese on wood planks, an art that has been practiced in
Europe for thousands of years,” Wisconsin cheesemaker Chris Roelli
told Cheese Underground, the website that broke the news about the
FDA letter in June 2014.% Roelli, a fourth-generation, award-winning
Wisconsin certified Master Cheesemaker, knows of what he speaks.
But now the agency was telling Roelli and other cheesemakers that this
ancient practice was not permitted. Not only that, but the letter went
on to say the practice had never been permitted under FDA rules.

As with the spent-grains rule, prohibiting the use of wooden boards
would have had existential consequences for cheesemakers, consumers,
and cheese itself. Mateo Kehler of Jasper Hill Farm in Greensboro, Ver-
mont, told the Burlington Free Press that it would cost him more than
$20 million to swap out his wooden planks.® Yancey’s Fancy, an arti-

sanal cheesemaker located in upstate New York, ripens several cheeses,
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including its Gouda, on wooden boards. According to a Buffalo News
report, the company was planning to invest more than $20 million to
open a new facility, expand its existing plant, and hire dozens of new
workers in the economically challenged Buffalo area. Its plans hinged in
part on “developing at least four new cheese varieties that would rely on
wooden boards for ripening.”®” Back in Wisconsin, an artisanal cheese-
maker echoed the sentiments of many in his community, worrying that
the FDA crackdown could serve to ban many styles of cheese entirely.
“Wooden boards are so important for so many flavors of cheese,” said
Ken Monteleone of Fromagination Artisanal Cheeses, in remarks to
WKOW. “Without this process many of our favorite cheeses would
cease to exist.” Achadinha’s Donna Pacheco, another who ripens cheese
on wood, echoed Monteleone. “There’s no way I could make this cheese
without having my shelves,” she told her local CBS affiliate.

There’s plenty of confusion about just why the FDA chose to crack
down on cheeses ripened on wooden boards. Although the agency’s let-
ter in early 2014 informed stunned cheesemakers that the FDA had
always barred the use of wooden planks, other reports indicated that the
agency’s aggressive new stance under FSMA was to blame. The agency
refuted those claims. In any case, the FDA said it targeted wood because
wood surfaces can’t be cleaned adequately, and that this lack of cleaning
can foster listeria, a potentially deadly bacterium. Indeed, the impetus
for the FDA’s action was an agency finding of listeria contamination at
a New York cheesemaker that had been using wooden planks to ripen
cheese.”” To be clear, the FDA and other government agencies should
do what they can to keep listeria out of the food supply. Halting these
specific New York cheese sales and imposing subsequent punitive mea-
sures on the cheesemaker was the right call by the FDA. And stainless
steel is—at least superficially—easier to clean than wood. That’s why the
FDA suggested ripening cheese on stainless steel, or maybe using plastic

wrap. But there’s a good body of research that shows ripening cheese on
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wood is at least as safe as it is on stainless steel, possibly because wood
can have natural antimicrobial traits. But does that make it safe?

“Wood is a perfectly safe surface,” said Nora Weiser, executive direc-
tor of the American Cheese Society, which represents artisanal cheese-
makers, to the New York Times.” In fact, the porousness of wood may
make it safer than stainless steel. Award-winning cheesemaker David
Major told the Burlington Free Press that aging some cheeses on a non-
wood surface could prevent the cheese from developing a protective
rind, meaning “the cheese would turn into a bacteria-laden mush.””
That’s the opposite of what cheesemakers, consumers, and food-safety
advocates want. “I can tell you conclusively there’s no scientific reason
to ban wood in cheesemaking,” University of Vermont professor Cath-
erine Donnelly, a food microbiologist and expert on cheese safety, told
the Free Press.”” “Mold ripened cheese[s] need wood to live and develop
in a natural health[y] way,” Achadinha’s Donna Pacheco told me.” Bac-
teria is not the enemy. Dangerous bacteria is. “We need bacteria” to make
cheese, she said. Given all this, it’s no surprise that about 1,000 members
of the American Cheese Society ripen some of their cheeses on wood.

If the FDA’s attack on wood-ripened cheeses shares much with the
agency’s proposed spent-grains rule, the tremendous backlash against
both rules is also strikingly similar. So it’s perhaps no surprise that the
FDA changed course on its stance against ripening cheese on wooden
planks. Tellingly, the statement announcing the reversal began much
like the agency’s flip flop on spent grains. “Recently, you may have heard
some concerns suggesting the FDA has taken steps to end the long-
standing practice in the cheesemaking industry of using wooden boards
to age cheese,” the agency announced to cheesemakers who had not just
heard concerns but had voiced them forcefully. “To be clear, we have not
[banned] and are not prohibiting or banning the long-standing practice
of using wood shelving in artisanal cheese.””* The June 2014 FDA state-

ment went on to declare that the wording used in the letter sent to cheese-
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makers earlier in the year—the one that declared that ripening cheese
on wooden planks was not and never had been permitted—“may have
appeared more definitive than it should have, in light of the agency’s
actual practices on this issue.””

Still, despite this seeming clarity, artisanal cheesemakers still have rea-
son to be concerned. The agency’s clarification stated its historic con-
cerns “about whether wood meets [agency food safety] requirement[s]”
and asked cheesemakers and others “to share any data or evidence they
have gathered related to safety and the use of wood surfaces.” It said
that FDA officials “have not and are not” taking action against ripening
cheese on wood. But it did not say the agency will not take such action.
As with the FSMA manure rules, this sounds little like an agency that
has backed down and very much like one that has chosen to gather more
evidence before renewing its war on cheesemakers.

Rep. Peter Welch (D-VT), who was perhaps the most outspoken con-
gressional critic of the FDA’s attack on artisanal cheese, sees it this same
way. That's why he introduced a bipartisan amendment to an appropria-
tions bill that would prevent the FDA from banning the practice. His
language was appropriately dire. “Artisan cheese makers cannot afford
to live with this threat to their livelihoods caused by regulatory ambi-
guity at the FDA,” said Rep. Welch in an angry press release posted at
his House of Representatives website.”* Rep. Welch had reason to be
mad. In March 2014, an FDA official had responded to an inquiry he
made, stating unambiguously in an email to the congressman that the
agency’s position was that “wooden shelves for the storing or aging of
cheeses . . . are not permitted and never have been [permitted].” In June,
they completely reversed course. “The FDA’s right hand doesn’t know
what its left hand is doing,” Rep. Welch tweeted after the FDA reversed
itself. “Which FDA should cheese makers listen to?” he wondered. Rep.
Welch also took to Twitter to share the hashtag #SaveOurCheese, so
as to convey the gravity of the situation.”” Despite gaining support,
Rep. Welch’s amendment to prohibit the FDA from banning the use of
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wooden planks to age cheese failed to make it into law. As a result, the
specter of a crackdown on the practice—much like the attack on spent
grains—still looms over the artisanal cheese industry.

If you're like me, you see the trio of FDA actions I've discussed so far
in this chapter—FSMA’s potential impact on small, organic, and sus-
tainable farmers; the proposed spent-grains rule; and the agency’s crack-
down on artisanal cheese makers—as bullets needlessly fired at but so far
dodged by sustainable food producers and their customers and support-
ers. Maybe you see these examples as evidence that the FDA is simply
testing the limits of the public’s tolerance for increased rules, and that
sustainable food producers—with the public’s help—were strong enough
to beat back the impending rules. Maybe you think the agency claim to
have backed down when confronted with the ire of sustainable farmers,
brewers, and cheesemakers is proof that the public’s voice really matters,
or that this is simply evidence that the regulatory process is working.

But is it really working? It didn’t work for Mark DeNittis, whose
sustainable salumeria Il Mondo Vecchio—as you learned earlier in this
book—was put out of business by USDA rules. Good guys like DeNit-
tis don’t always—or even offen—win when facing crushing new regu-
lations. Of all the food producers in America I've spoken with while
writing this book, none is confident that their business can thrive in
the face of stricter food-safety rules. Not one. And none have thought
the regulatory hurdles they've faced would make their food safer. Still,
as difficult as produce farmers, small food entrepreneurs, brewers, and
cheesemakers have had it, they’re not even the most threatened classes of
food producers. In fact, of all the people I've spoken with, none is more

concerned about their future than small meat producers.

America’s Slaughterhouse Mess
When Americans grumble about how our food system is broken, the
slaughter and processing of farm animals are often at the heart of their

critiques. One hundred years ago, Upton Sinclair’s damning novel, 7he
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Jungle, exposed many gruesome and unsanitary practices in the food
system of his day. A host of important federal food-safety regulations,
including mandatory inspections, soon followed.

But that was hardly the end of the story. Instead, attention to live-
stock slaughter has only grown in recent years. In 2014, for example, I
moderated a panel at Harvard Law School on sustainable meat produc-
tion as part of a conference called “The Meat We Eat.” The conference
was cosponsored by two Harvard Law student groups—the Food Law
Society, the first of many similar student groups that have popped up at
law schools around the country in recent years, and the Student Animal
Legal Defense Fund. The title of my panel—“Reducing Legal Barriers,
Empowering Consumers, and Creating Pathways for Sustainably and
Humanely Raised Meat”—nicely encapsulates the obstacles that many
farmers, consumers, and others face in their efforts to sell, buy, and eat
the type of meat they want. Many of these obstacles are the result of a
mandatory food-safety inspection system, administered by the USDA,
that is deeply flawed.

Today’s USDA food-safety rules require that agency inspectors be
present at a facility every day that meat is processed. In 2007, though,
stunning reports emerged that USDA inspectors had failed to inspect
hundreds of plants regularly, as required, for thirty years.”® Although
the agency’s failure to inspect hundreds of facilities regularly for three
decades is outrageous, even that fact doesnt illustrate the broken state
of the agency’s food-safety rules quite as well as does the closure of a
Petaluma, California slaughterhouse in 2014. That year, the USDA sud-
denly forced Rancho Feeding Corporation—the only USDA-approved
slaughterhouse in Northern California—to close. An agency investiga-
tion indicated the facility had illegally processed cattle that were suffer-
ing from cancer.””

The presence of cancerous meat led the USDA to order the recall
of 8.7 million pounds of beef processed by Rancho.®” The agency was
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clearly justified in taking any cancerous meat—which was disgusting at
best and which could pose food-safety problems at worst—out of the
food supply. By also ordering the recall of millions of pounds of beef
that was entirely wholesome, though, the agency was throwing out the
baby with the bathwater. Worse still, as T'll explain, the USDA’s own
food-safety rules were largely to blame for the agency’s decision to order
the destruction of perfectly good meat.

One morning in 2009, when I was living in Fayetteville, Arkansas,
where I was studying agricultural and food law, I jogged by a pair of
cattle dining on grass in a fenced pasture a couple blocks from my apart-
ment. As I slowed down to take a look at them, I noticed some fly-
ers attached to the fencing along the roadside. I stopped running and
grabbed a flyer. Sure enough, these cattle—or parts of them, at least—
would soon be for sale in fifty-pound boxes. After I finished my jog, I
called the phone number on the flyers. Another phone call, a few emails,
and a week or two later, I was the proud owner of a box of steaks and
other cuts raised by Tommy Daniel, a recently retired professor of crop,
soil, and environmental sciences at the University of Arkansas.

Youd think that these cattle, raised lovingly and openly in a pasture
a block from the main intersection in a college town, might be spared
the indignity of enduring a road trip to meet their end at a far-off pro-
cessing plant. Theyd be killed locally and sold to people like me. You'd
be wrong. Though Prof. Daniel’s cows lived out their days in a pasture
only two blocks from my home, that fact hides the journey they—and
animals like them around the country—face if theyre to become din-
ner. Prof. Daniel had to send his cows only sixty miles to be slaugh-
tered. Other farmers—and their livestock—aren’t so lucky. USDA rules
often force small, sustainable farmers to ship animals hundreds of miles
away—even out of state—to be slaughtered and processed alongside
animals that were raised without the same care. That’s because USDA

rules unnaturally amalgamate animals from farmers and ranchers of all
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types and sizes—from cattle raised on the smallest grass-fed beef farm to
those raised on the nation’s largest confined animal feeding operations
(CAFOs)—into many of the same USDA-approved slaughterhouses.
This is largely true because rules are uncaring, and because there simply
aren’t enough slaughterhouses to meet demand.

There are more than 800 federally inspected slaughterhouses in the
United States, according to recent USDA data. Another 1,800 are oper-
ated by states or are “custom” slaughterhouses—where sales are severely
restricted to prohibit, for example, sales to grocers. But figures showing
a proliferation of custom slaughterhouses are misleading. The thirteen
largest U.S. cattle slaughterhouses account for 56 percent of all cattle
killed in this country. The figures are similar for hogs (twelve plants
account for 57 percent of all slaughters) and other livestock. Commer-
cial plants processed 47.3 billion pounds of red meat (including cattle,
pork, sheep, and other hooved animals) in 2014.%!

USDA requirements for slaughterhouses the agency inspects are
part of the problem. They’re so complex that the agency itself funded
a report in 2012 for the purpose of establishing “a streamlined regula-
tory proposal that could be carried forward in future years to make the
USDA inspection system less onerous to smaller facilities that could
perceivably be built or utilized in more small local communities.” That
sounds great. But the report writers concluded that their mission was
damn near futile. “After the numerous conversations and meetings, it
became apparent that no one with the USDA or . . . working as profes-
sionals within the meat industry,” they write, “believe[s] that streamlin-
ing regulations will ever occur.”®*

Despite this dire conclusion, small farmers do have some choices
for operating outside of the USDA system. But these choices come
with serious drawbacks. A 2013 report by the Spokane, Washington,
Spokesman-Review detailed the problem. Farmers and ranchers are free

to use slaughterhouses that are not inspected by the USDA. But meat
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from animals slaughtered there “must be sold to the consumer before
it is butchered.” That means consumers must buy cow, not beef. And
they often have to buy hundreds of pounds at a time. “Since a steer
yields about 400 pounds of meat, that’s often too much for a single fam-
ily,” reported the Spokesman-Review. “Several families can go together to
purchase an animal, but that’s more hassle for the rancher. And it doesn’t
address the needs of individuals who just want to purchase a few steaks
or some ground chuck.”®

This helps explain why on-farm slaughter accounted for just 93.4
million pounds of red meat—or a paltry 0.2 percent of meat slaugh-
tered commercially. This figure includes mobile slaughterhouses, vehi-
cles that travel to farms to slaughter livestock without forcing them to
undergo the discomfort and stress required by lengthy travel. All of this
helps explain why Rancho was the only independent USDA-inspected
slaughterhouse in all of Northern California in 2014. It also explains
why most small cattle farmers are forced to use USDA facilities and pass
up the local slaughterhouse. Some even literally drive by the latter on
their way to the former. “I'm a beef farmer myself,” Rep. Thomas Massie
(R-KY) told me in 2015, “and when I take my animals to be processed,
I drive past a custom facility three miles from my house and travel three
hours to a USDA facility.”

How did we get to this point? As the Washington Post reported in
2010, the “processing, marketing and distribution networks that once
made small farming viable . . . disintegrated in the last 30 years as U.S.
agriculture went through a dramatic consolidation.”® This dramatic
decline has occurred even as “demand for pasture-raised niche meats
is soaring,” reported USA Today that same year.*® In other words, the
demand for niche meats is rising fast, but supply is being suppressed
artificially by the lack of slaughterhouses.

These problems aren’t just evident with cattle and pig slaughter. Con-
sider poultry. Small farmers can slaughter up to 20,000 of their own
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chickens in a year. And if you're raising and slaughtering that many
birds, chances are you can justify the cost of investing in your own pro-
cessing facility. But very small operations can’t afford to do so. And that
hurts the smallest poultry farmers, because slaughterhouses are often
difficult to find. For example, Massachusetts lacks a USDA-approved
poultry slaughter facility.®”

The impact of limiting where animals can be slaughtered has real-
world consequences beyond mere inconvenience, including the Rancho
recall. The USDA’s mandatory recall ensnared not only cancerous cattle
processed from (and by) a few bad actors but also that of every other pro-
ducer whod had an animal slaughtered in the Rancho plant in the past
year—out of what the San Francisco Chronicle termed “an abundance
of caution . . . to make sure none of the cancerous meat commingled
with healthful beef.”®® That includes cattle sent to Rancho by celebrated
grass-fed farmer Bill Niman, who told the Chronicle that he’s out almost
$400,000 even though the hundreds of his cattle that Rancho slaugh-
tered were cancer-free and he could prove to the USDA that those cattle
were not commingled with the diseased meat.*” Niman’s wife, Nicolette,
an environmental law attorney and author of the book Righteous Pork-
chop, penned an excellent New York Times op-ed lamenting the recall
as an overbroad reaction akin to chopping down hundreds of different
orchards thanks to one bad apple. “The Agriculture Department’s tools
for safeguarding the nation’s meat supply are blunt and clumsy instru-
ments, especially when dealing with independent farmers,” she wrote.”
These USDA policies aren't just stupid—they’re also reckless. And the
alleged “abundance of caution” the department claims to be exercising
now—alfter the fact—is entirely the result of its own recklessness.

The Rancho recall is part of a much larger problem that’s existed for
decades in the USDA inspection process. That program is a bad one for
small, sustainable farmers and consumers. As you'll learn in chapter 5,

the USDA inspection program is now under fire from a bipartisan group
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of lawmakers in Congress who support small farmers, including some,
such as Rep. Massie, who are themselves small farmers. As you'll learn,
Rep. Massie, a Republican, and Democratic colleagues such as Rep.
Chellie Pingree (D-ME) and Jared Polis (D-CO), have cosponsored a
bill that would permit farmers to expand options for selling meat locally
that’s been processed by local slaughterhouses.

Although USDA food-safety rules make selling sustainably raised
meat a tough slog, you're about to learn that state and local food-safety
rules are often no less complicated. Food-safety rules that govern the
sale of fruits and vegetables, meats and cheeses, and other foods you buy
at farmers markets and other local outlets can make doing business dif-

ficult—or impossible—for local farmers.

Farmers Market Restrictions
“We had an issue last year at one of our farmers markets where one of
our bagged lettuces was considered a processed food,” Lynda Simkins
of Natick Community Organic Farm (NCOF) in Natick, Massachu-
setts, told me by phone in summer 2015.”" Simkins has been executive
director of NCOF for thirty-five years. The nonprofit, certified-organic
farm, located just outside Boston, is dedicated to “humane animal care,
sustainability in life style, and living in an environmentally friendly
manner.” [ first learned about NCOF several years ago, after calling
to buy a gift certificate for my sister, who lives nearby. When I visited
my sister later that year, we were given a great tour of NCOF by farm
administrator Trish Umbrell. My sister, who loves to knit, turned the
gift certificate I gave her into some yarn spun from the wool of some of
NCOFs sheep.

NCOFs history and sustainability bona fides are impressive. Records
indicate the land on which it is located has been farmed since at least the
early 1700s. The farm has been certified organic since 1975. Compost-

ing is the rule on the farm. And 40 percent of the farm’s power is gener-

47



48

BITING THE HANDS THAT FEED US

ated by its solar panels, which it says helps eliminate 6.7 tons of carbon
dioxide each year. NCOF raises and sells a variety of organic vegetables,
fruits, eggs, turkey, beef, chicken, goat, lamb, mutton, and pork. They
also sell maple syrup, which is cooked down in their sugar shack from
syrup obtained by tapping local trees. They don't grade the syrup they
make, Simkins told me, because she thinks the maple syrup grading
system—which is based solely on color, rather than quality—is a joke.”

The idea that rules can be a joke brings us back to the idea that bagged
lettuce is a processed food. NCOF sold its lettuce at a farmers market in
nearby Newton, where the lettuce rule was enforced at the behest of the
city’s health department, Simkins said. Interestingly, the city’s farmers
market rules don’t refer to lettuce specifically. The rules don’t offer much
clarity for a farmer, either, stating only that “[p]rocessed foods may be
sold” and that fruits and vegetables “may be sold by the bunch, piece,
container, or weight.””*

“If we'd just sold the lettuce with the stalk on,” Simkins told me, “we
wouldn’t have a problem. But because we cut off the stalk, it was con-
sidered ‘processed.”” A lettuce stalk, while theoretically edible, is bitter.
Most consumers never even see one, because most farmers cut it off,
knowing that consumers won't eat it. And lettuce is often sold bagged.
Bizarrely, Newton’s bag rule didn’t apply to celery, which, Simkins said,
can be cut, bagged, and sold at the same farmers market free from any
complaints about it being a “processed” food. Newton’s lettuce require-
ments may stem from the state’s own food-safety guidance for cut and
uncut produce, which declares that fresh, uncut produce “can be dis-
played in the open air” but that “[a]ll food products, with the excep-
tion of uncut produce, require protection while on display.”” Because
NCOF put the lettuce in a bag, the city may have considered the lettuce
to be cut produce and, therefore, a processed food.

The implications of whether a food is or is not “processed” can carry

tremendous weight. Fresh fruits and vegetables are not processed foods,
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which are generally understood—as the Massachusetts rules state—to
be foods such as pies, jams, and candy. As a general rule, if a food is
“made,” then it’s processed. If it’s merely grown or raised, then it’s not
processed. But the state’s current “interpretation” of what constitutes
fruits and vegetables is that they be “uncut.” Does that make lettuce
sold without the stalk “processed”? Does removing the inedible part of
a plant—a stalk or roots or a disfavored part, like carrot tops—make a
food “processed”? If so, then state laws would require that sellers of all
these “processed” fruits and vegetables at a farmers market comply with
a host of additional rules, including additional licensing and inspection
requirements.

Ultimately, NCOF opted out of selling lettuce—or anything else—
at farmers markets. They chose instead to sell through their own CSA
service—selling directly to subscribers. Although it wasn’t the let-
tuce rule specifically that drove NCOF away, the CSA was just easier,
Umbrell told me.”® Given that Newton is just one of more than 300 cit-
ies and towns in Massachusetts, it’s easy to see why many farmers prefer
the CSA route. “Each town regulates its own farmers markets,” Simkins
said of the state of farmers market rules in Massachusetts. The state
established its own model rules for farmers markets—which Newton’s
rules mostly reflect—but whether cities and towns follow them is up to
those cities and towns. Whereas Newton focused far too much attention
on lettuce, other cities across the state may have their own predilections.
A farmer wanting to sell in more than one city or town has to learn the
intricacies of each new set of rules. Because the way rules are applied
often appears arbitrary and might not be reflected in the actual rules on
the books—for example, a farmer would have no idea that rules might
treat lettuce and celery and carrots so differently—it can be far easier for
a small farm like NCOF to forego farmers markets altogether.

Who benefits when farmers are too overwhelmed by rules to take

part in a market meant to benefit them and consumers? Do farmers
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and consumers benefit from food-safety rules that treat fresh produce as
a processed food? Unfortunately, Newton’s quirky rules for its farmers
markets are hardly unique. Other cities around the country have similar
rules for their farmers markets that make it difficult for small farmers
and others to sell their products to eager consumers.

In 2011, New York State’s agriculture department banned cheese
vendors from slicing cheeses—for everything from customer sampling
to weighing out desired portions—at all farmers markets in the state.”
As in Massachusetts, the threat of “processed food” was to blame. In
New York, the ban arose when the agriculture department applied an
existing permit law to cheese slicing.”® “Slicing cheese at a farmers’ mar-
ket, under [New York’s] way of thinking, is food processing,” said Jona-
than White, of New Jersey’s Bobolink Dairy, which produces a variety
of artisanal cheeses from its grass-fed herds.”” Just like in Massachu-
setts, because the state suddenly viewed slicing cheese as “processing”
it, cheese sellers would need a separate food-processing license. That
license requires a separate on-site building with a sink and water heater.
One artisanal cheesemaker was fined $600 for failing to comply with
the law. As I noted in an article I wrote at the time, the mission of
New York State’s agriculture department “is to foster a more competitive
food and agriculture industry in New York State that benefits produc-
ers and consumers alike.”'% It was difficult to see how this rule, which
by all accounts hurt producers and consumers alike, was achieving the
agency’s mission. Others agreed, and the state faced a tremendous back-
lash before reversing course and exempting cheese from the onerous
rules.'”!

Still, New York’s cheese-sampling laws arent unique. Minnesota
lifted a statewide ban on sampling cheese only in 2014.' One farmer
I spoke with in California during the course of writing this book said
the state appears to be tightening its rules for sampling cheese. Crush-

ing and unnecessary food-safety rules such as these that target farmers
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markets spurred me, in 2011, to work with Harvard Law School’s Food
Law and Policy Clinic on the report—which I discussed briefly in the
introduction to this book—examining whether farmers market regula-
tions in this country are needlessly strict. The need for the report, as I
noted in the introduction—was spurred by concerns I was hearing in
Pennsylvania that a new state law could wreak havoc with the state’s
popular farmers markets.

“A Pennsylvania law that went into effect in January places new restric-
tions on farmers’ market vendors, mandating licenses and inspections,
detailed package labeling, and cleaning equipment including, in some
cases, portable sinks,” the Philadelphia Inquirer reported in 2011.' The
Inquirer noted that farmers and market managers throughout the state
were frustrated by the new rules, and that some farmers were choosing
to scale back their offerings instead of attempting to comply with the
new rules. Compliance costs were one major hurdle. Portable sinks can
cost up to $1,500. Even worse, some markets were requiring farmers to
use high-priced motorized cooling equipment such as generators and
refrigerated trucks—rather than ice chests, which are equally effective
and cost just a few dollars—to keep food chilled. These barriers were
insurmountable for many small farmers.

The Harvard clinic’s report, issued in 2012, was far-reaching. It
examined not just Pennsylvania’s new law, but also farmers market laws
in nine other U.S. states—California, Illinois, Massachusetts, Michi-
gan, New Jersey, New York, Ohio, Oregon, and Vermont. It was the first
such report to compare farmers market regulations in a cross-section of
states around the country. Report coauthors Nathan Rosenberg, then
a law student, and Prof. Emily Broad Leib, who directs the law clinic,

looked at Pennsylvania’s rules from top to bottom.'**

They spoke with
farmers market managers, farmers, state officials, and other stakeholders
throughout Pennsylvania and across the country. The report contained

a great deal of good news. By the time it was issued in 2012, public
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outcry over Pennsylvania’s rules had forced the state to clarify and soften
its stance in several key areas. For example, Pennsylvania was one of a
handful of states studied that prohibits local governments from enact-
ing their own, stricter requirements for farmers markets. Newton’s let-
tuce rule, for example, would likely be barred if the city were located in
Pennsylvania. And that state, like every state studied, opted to permit
vendors to use lower-cost alternatives to commercial sinks (such as hand
sanitizers) and mechanized refrigeration (such as ice chests). This meant
Pennsylvania’s rules were, in most cases, no stricter than those in other
states.

But the report also cautioned that there was much work to be done
to avoid imposing crushing burdens on small farmers. The report noted
“many sustainable agriculture and local food system proponents agree
that . . . overbearing food safety regulations [can] have the negative
impact of suppressing the direct sales market.”'® To foster an environ-
ment in which that market can thrive, the report recommended easing
local health department burdens on farmers markets, working closely
with organizations that represent small farmers when governments draft
any new rules for farmers markets, and auditing existing state rules that
apply to farmers markets to ensure they’re as lean as they can be while
still promoting food safety.

Most importantly, the report recommended replacing rules that man-
date specific processes with ones that mandate specific ouzcomes (what the
report refers to as “results”). What does that mean? Mandating processes
refers, for example, to rules that tell a farmer she must use a generator or
a refrigerated vehicle to keep her beef and pork chilled below 40 degrees
Fahrenheit. That’s the temperature food scientists generally recognize as
the maximum safe temperature for inhibiting the growth of bacteria and
preventing foodborne illness linked to such growth.'®® Mandating good

outcomes, on the other hand, refers to rules that simply tell a farmer she

must useageneratororarefrigerated-vehicleto keep her beef and pork
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chilled at or below 40°F. The results—the outcomes—are the same. A
farmer can choose to keep her food below the 40°F “danger zone” by
any reasonable method at her disposal, including use of a generator,
refrigerated vehicle, water ice, dry ice, or, on very cold days, the ambi-
ent temperature. The farmer is free to choose the method that’s right
for her. A larger farmer with more food to chill, more area to cool, and
more income will probably choose mechanized methods. That’s great. A
smaller farmer with less food to chill, less area to cool, and less income
will probably choose one of the less expensive options. That’s also great.
The law can and should ensure—regardless of process—that the farmer
keeps food below 40°F. Each process is right for the farmer who uses
it so long as it achieves that desired outcome. “States should look for
places to refashion process-driven food safety laws and regulations into
results-driven ones,” the Harvard report concluded, “benefiting both
the public and small farmers.”'"”

You may notice that this isn't the first time I've called for a food-safety
regulatory system that’s based on good outcomes rather than narrowly
defined processes. For example, I wrote earlier that if USDA inspec-
tors had found harmful bacteria in Il Mondo Vecchio’s meats, then the
agency would have been justified in shutting down the company until
it cleaned up its act. The government’s food-safety authority rightly
includes the power to demand good outcomes. But the USDA simply
determined that even though Il Mondo Vecchio achieved the outcome
the agency wanted 100 percent of the time, the agency would no longer
approve of the process they used to achieve those perfect results. That
makes no sense. Whether the issue is ripening cheese on wooden planks,
sending spent grains to farmers, selling heads of lettuce at a farmers
market, or keeping meats properly chilled, smaller, sustainable produc-
ers can coexist with larger competitors only if lawmakers and regulators
acknowledge that there are different paths to safe food, that rules for

large food producers might not work for small ones (and vice versa), and
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that the rules they make and enforce must ensure the viability of large
and small producers alike.

Unfortunately, many food-safety regulators and advocates oppose
the outcome-dependent approach to food safety I've just described.
They also tend to be the ones who propose, support, make, and enforce
the rules. In Mississippi, for example, process-dependent agriculture
department rules mean that anyone selling meat, poultry, or other ani-
mal products at a farmers market or other venue must use a refrigerated
truck to chill the food. Ice is out of the question. Even a portable gen-
erator isn't sufficient.

The Mississippi rules, implemented in 2002, state the desired out-
come (keeping food outside of the temperature danger zone). They also
dictate a very specific—and, for many, prohibitively expensive—process.
The rules mandate that the sale of meat and poultry at farmers markets
and all other temporary spaces “must be from a refrigerated vehicle and
have a workable continuous mechanical refrigeration system or cold
plate system approved by the department as the refrigeration source.”
The rules also define a refrigerated vehicle as “an insulated vehicle (truck
or trailer) equipped and used as a refrigerator to transport fresh perish-
able or frozen products.”'”® A clever farmer or lawyer might see some
daylight in that language. But Mississippi isn’t having it. In recent years,
the agriculture department clarified that meat and poultry “must be
sold from a refrigerated vehicle and not from a cooler contained in the
vehicle.”!” A refrigerated truck can cost upwards of $80,000.

But it gets worse. The rules also apply to those who want to sell
virtually any animal products at a farmers market in the state. The
agriculture department requires eggs to be chilled “under mechanical
refrigeration” at farmers markets. The rules even apply to cheeses, as
rules posted by the Square Market in Batesville, located in Mississippi’s
impoverished Delta Region, make clear.’ That market operates just

one day each week, for just four hours. It’s hard to imagine that a small
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farmer could justify leasing—never mind buying—a refrigerated vehicle
for a few hours of selling cheese. Even if a farmer could justify the cost
of leasing a refrigerated truck, the state also requires that the farmer first
physically deliver the truck to have it inspected by the state and then to
display the farm’s name, address, and telephone number on the side of a
rented truck. What's more, most farmers markets in the state, including
the Batesville market, require a seller at a market both to reside locally
and to raise or produce the foods they sell locally. Hence, a farmer must
sell only her own foods, and resale of foods is not permitted. Although
this sounds great in theory, in practice it means that opportunities for a
farmer to partner with a butcher or other business owner who has access
to a refrigerated truck, for example, are limited at best.

If these rules strike you as uncommonly harsh and burdensome,
you're right. In fact, they don’t exist in other states. Mississippi is the
only warm-weather state—and likely the only state anywhere in the
country—that requires someone bringing food such as meat to a farm-
er’s market to use a refrigerated truck or trailer to chill the food. Odder
still, the rules were adopted just three years after another Mississippi law
was adopted that permitted the use of “ice or mechanical refrigeration”
to chill meat, poultry, and other foods sold on roadsides.'"!

Not surprisingly, the state’s rules have had a tremendously negative
impact on the ability of smaller farmers to sell meat, poultry, and other
animal products at farmers markets in the state. “If you go to Missis-
sippi’s farmers markets, grocery stores, or food co-ops, you're not going
to see much, if any, local meat,” said Nathan Rosenberg, the Harvard
Law School student who coauthored the farmers market report, and
who later spent a year working on local-food issues in Mississippi after
earning his law degree. But Rosenberg, now a fellow with the nonprofit
Natural Resources Defense Council, told me the lack of locally raised
meat is not due to any dearth of willing suppliers. In Mississippi, maybe

“dealers” is the better term. “Buying local meat in Mississippi is akin to
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buying drugs—you know someone that knows someone and they hook
you up,” he said.'"?

The fact that state rules force local poultry, beef, and pork sellers to
act like methamphetamine dealers to succeed is such a concern that the
issue dominated a 2013 Mississippi Food Policy Council meeting that
centered on the state’s refrigeration requirements. The meeting revealed
that, as of 2013, only one refrigerated truck in the entire state had been
issued the necessary permits to transport and sell products such as meat
at farmers markets.'”® That’s as shocking as it is absurd.

During the meeting, a state representative said that the agriculture
department believes that a cooler filled with ice is inappropriate for
chilling food because it “will not maintain a constant temperature” in
the hot Mississippi summer. Although one attendee noted that the FDA
suggests ice as one way to keep eggs safely chilled, Mississippi agricul-
tural officials believe that “mechanical refrigeration is the safest way”—

14 But mechanical refrigeration is hardly

ergo, the only way—to do so.
foolproof. Reports out of several states, including Ohio and Indiana,
indicate—pardon the pun—chilling flaws in the food-safety record of
the refrigerated-food-transportation industry.'”® In 2014, Senator Sher-
rod Brown (D-OH) called for increased “monitoring of refrigerated
food transportation” over concerns about deliveries of “spoiled food.”!'¢
That doesnt mean that refrigerated food transportation is unsafe or
ineffective. It just means that high-tech methods dont always trump
low-tech ones.

“When I was researching the law,” Rosenberg told me, of Missis-
sippi’s requirement, “I asked a food safety scientist if there was any
advantage to a refrigerated truck over a cooler with ice or cold packs. 1
was surprised when he said that not only were refrigerated trucks not
any better than coolers, but that they were actually less reliable: unlike

coolers, refrigerated trucks suffer mechanical failures.” The scientist
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touted cheaper means. “Coolers are cheap and reliable,” Rosenberg said.
“Refrigerated trucks are expensive and susceptible to mechanical failure.
Yet Mississippi only allows the latter. It makes no sense.”"”

Mississippi is home to at least eighty-three farmers markets, accord-
ing to USDA data.""® The state has close to 3 million residents, 18,000
farms that raise cattle,!® and about 12,000 total small farms.'?® Both
supply and demand exist in the state. But the state’s refrigeration rules
don’t permit the former to fulfill the latter. “Farmers market managers
reporta huge, largely unmet interest in local meat products,” reads a blog
post on the refrigeration rule by Delta Directions, a nonprofit consor-
tium that promotes health and economic renewal in the Delta Region.
But the rules mean that local meat producers are “almost entirely absent

from farmers markets within Mississippi.”'*!

Taking the Canadian Out of Canadian Bacon

From Colorado to Vermont, New York to California, Massachusetts to
Mississippi, at the FDA and USDA, and in the halls of Congress, sense-
less food-safety rules have erected often-insurmountable obstacles for
sustainable food producers. In most cases, they have done so without
making Americans and the food we eat any safer. Unfortunately, the
United States has not cornered the market on lousy food-safety rules
such as these. Our neighbor to the north, Canada, has its own tangled
web of inane, often-contradictory rules. Perhaps no story better illus-
trates Canada’s abysmal view of sustainable food production than the
saga of Clinton and Pamela Cavers of Harborside Farms. The couple’s
farm, which they've owned for nearly 30 years, is located about two
hours southwest of Winnipeg, the capital of Manitoba, and about a
fifteen-minute drive from Canada’s border with North Dakota. Harbor-
side Farms raises hormone- and antibiotic-free pigs, cattle, lamb, and

goats on about 200 acres and produces and markets a variety of sau-
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sages, prosciutto, and other all-natural meat products. It raises Mulefoot
and Berkshire pigs, both of which are better able to endure pasturing in
Manitoba’s colder weather.'?

“Clinton and Pamela are committed to the principles of small, sus-
tainable farming and have incorporated these principles into their farm
production systems and their lifestyle,” reads a laudatory 2011 Cana-
dian government profile of Harborside Farms.'** A Canadian Broadcast
Corporation profile of Harborside called it a “poster child for the free-
range movement, with ducks, chickens, goats, lambs and grass-fed cows
doing their thing; the whole place operating under a chorus of clucks,
grunts, snorts and moos.”'** The Cavers’s meats and charcuterie were
served in a growing number of Winnipeg’s top restaurants. Then, in
spring 2013, Harborside won the Great Manitoba Food Fight, a compe-
tition sponsored annually by the provincial government, for their pro-
sciutto. The award came with $10,000 in prizes.'®

“There are no walls when you walk into our meat shop so you can
see exactly what we are doing and that is the way that we have the
farm as well,” Pamela Cavers proudly told the CBC.'** By August 2013,
though, Cavers might have wished for a wall. Late that month, inspec-
tors from the same Manitoba government that had heaped praise on
Harborside Farms arrived at its shop one day—accompanied by a Royal
Canadian Mounted Police officer—and seized the farm’s cured meats,
condemning them as “unfit for human consumption.” Inspectors seized
all 350 pounds of Harborside’s charcuterie—worth about $8,000—and
fined the couple $1,200.'

The Manitoba Co-operator referred to the Cavers’s plight as a “bureau-
cratic and regulatory maze” the couple had been forced to navigate. But
for what reason? What pathogens had inspectors found? None what-
soever. “The meat products were not found to contain any foodborne,
illness-causing pathogen,” the Co-operator reported. “Rather, they were

told they must comply with certain procedures and processes, as well
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as upgrade their facilities to ensure no such pathogens have a chance to
develop.”'?

Clinton Cavers countered that he was using old-world methods, that
the food wasn’t found to be unsafe, and that he knew provincial inspec-
tors were aware of his meat processing practices—which they now criti-
cized—because hed detailed those practices to those same inspectors.
But the couple’s requests for more information from the province fell on
deaf ears. “They said they had no idea what to compare it to,” Pamela
Cavers told the Winnipeg Free Press, speaking about the couple’s award-
winning, old-world methods for making charcuterie, and officials’
views on the topic. “They didn't even know what charcuterie was.”'?
A chef who spoke to the Free Press characterized the plight of Harbor-
side as representing something greater, namely of “artisanal production
facilities [that] struggle to adapt to an ever-changing set of regulations
intended for large factories.” The charges against the Cavers—along
with the $1,200 fine—were dropped in 2014 due to a technical prob-
lem with the ticket given to the couple on the day their shop was raided.
“But new obstacles have arisen,” the Free Press reported. “The province
insists the Cavers must use nitrates in their charcuteries.” But Pamela
Cavers said Harborside won't use nitrates. “That goes against our whole
ethic,” she said.'?°

“When small-scale producers have been sanctioned or impeded in
developing new products by provincial health departments, the issue
of ‘food safety’ is used to justify the actions of the regulators,” wrote
Sheldon Birnie, editor of the Manitoba Eco-Journal, in a 2015 article
in Briarpatch Magazine that focused in part on the plight of the Cavers
family. “However, you'd be hard-pressed to find a small-scale producer
who doesn’t value food safety as highly, or more high[ly] than industrial
producers.”"?!

If the outrageous experience of Harborside Farms sounds to you just

like that of Mark DeNittis and Il Mondo Vecchio, and similar to those
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of every other process-stung sustainable food producer whose mindful
production methods and safe outcomes seem to matter little to those
who make and enforce many food-safety rules, then you're not alone.
For sustainable food producers and consumers, this is a rallying cry.
But many food-safety advocates seem relatively unconcerned about
the plight of Il Mondo Vecchio and sustainable farmers, cheesemakers,
farmers, brewers, farmers markets, and others affected by the tangled
web of food-safety rules.

When asked in 2009 about “the push back from small and sustain-
able agriculture folks” against stricter food-safety regulations, Prof.
Marion Nestle, a leading food-safety advocate, responded that rules
are rules. “As for small farmers: I think everyone producing food—no
exceptions—should be using science-based food safety procedures with
testing,” she told Food Safety News."* In a 2013 column—attempting
to refute many of my criticisms of FSMA in a Food Safety News column
I'd written—a pair of writers from the Center for Science in the Pub-
lic Interest (CSPI), a nonprofit that helped usher in the law’s passage,
argued that “farmers and food producers of all sizes [should] celebrate
passage of” the law. The CSPI authors argued that the “conscientious
farmers and food producers Linnekin mentions [are] on the side of
wanting regulation.”'* I believe each and every sustainable food pro-
ducer, advocate, supporter, and consumer I've described in this chapter
is exceedingly conscientious. I believe each cares about food safety. And
I believe the great majority—me included—support some food-safety
regulations. But they’re not celebrating FSMA—or rules that require
them to buy a refrigerated truck in order to sell a few steaks at a farm-
ers market—and other senselessly strict food-safety rules. They’re not
celebrating rules that could force them out of business, all while making
us and the food we eat no safer.

Science can and should be used to identify real food-safety problems.

Like Prof. Nestle, I agree that mandatory testing is important. And using
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a particular, science-based process may make sense for many producers.
But another process may be based on science that’s just as good—or
better—than a mandated process. In many cases—as you've seen with
rules that require chefs to wear gloves while preparing food or propose
to require cheesemakers to ripen cheese on stainless steel—there’s good
evidence that the mandated solutions are far less safe than existing prac-
tices. When rules aren’t based on good science, and they outlaw existing
safe practices, these rules can actually cause foodborne illness.

That’s a real cost of bad rules. Another such cost is that bad rules such
as these so often serve to hurt small, sustainably minded food businesses.
As we've seen in this chapter, perpetual calls to ramp up food safety tie
up sustainable food producers in a vicious cycle. Many of those food
producers simply can’t comply with rules written with large producers
in mind. That means smaller food producers disappear, and bigger ones
get bigger as a result. That consolidation, in turn, is often used to justify
the need for more stringent regulations. The cycle loops back to where it
began with calls for stricter regulations, which leads to more consolida-
tion, which leads to calls for stricter regulations. It’s a death spiral that is
crushing small, local food producers.

The ugly truth is, in many cases, that may be the very point of food
rules. Shortly after Congress passed FSMA in 2010, the Wall Street Jour-
nal editors noted the law was “not the first time big business has lever-
aged government to weigh down smaller competitors.”'** As you'll learn
in the following chapter, government rules often promote big producers
at the expense of smaller ones. And, as you've seen with the food-safety
rules described in this chapter, the rules tend to trample sustainable food

producers in the process.
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CHAPTER 2

“Big Food” Bigger Thanks to
“Big Government”

W hEN 1T coMES TO CONSUMERS’ food-buying decisions today, per-
haps no single symbol is more powerful and influential than a seal con-
firming a food meets the USDA’s definition of “organic.” To consumers,
the symbol means an assurance that an agricultural product such as beef
or celery has been produced using only naturally occurring fertilizers,
pesticides, and other inputs.! To producers, the USDA organic seal
means higher costs, but also the opportunity to charge consumers more
for that beef or celery.

USDA involvement in organic food is a recent development. Organic
certification programs began in the early 1970s, when small producers
using natural and sustainable farming methods in states such as Oregon
and California banded together to establish minimum standards for
themselves and their peers. Certifiers and the small farmers worked with
states to pass laws supporting the standards.

Accusations of fraud surrounding organic foods led Congress to scru-
tinize the certification process. That led to passage, in 1990, of a law

intended to set national organic standards. But rules that would enforce
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the law failed to materialize. In 1995, five years after the law’s passage, a
class-action lawsuit targeted alleged fraud by two organic food produc-
ers.” It wasn’t until 2000 that the USDA ultimately began regulating
organic food. But if the USDA’s involvement in organic certification
was intended to prevent fraud, its success has been a mixed bag.

Criticism of the USDA organic label has been particularly fierce from
small and sustainable farmers, many of whom have argued that the
agency has used its congressional mandate to water down the meaning of
the term “organic” to the benefit of large agricultural producers—and to
the detriment of the consumers and small farmers the law was intended
to benefit. Meetings of the USDA’s National Organic Standards Board,
which establishes limits for which foods may earn the USDA organic
seal, have become a “semi-annual ritual of controversy,” the Washington
Post reported in a 2015 article that focused on the possible addition of
synthetic pesticides and additives to the list of substances that would be
permissible to use while still earning the agency’s organic label.?

Sure enough, controversies over the USDA organic label have flour-
ished. In 2005, for example, a battle erupted over language in the
USDA rules meant to shine a little sunlight on livestock. “A collection
of organic dairy farmers have been taking aim at larger farms that also
market their product as organic,” ABC News reported. “The contention
is that the larger farms have been taking advantage of vague wording in
the U.S. Department of Agriculture’s organic food guidelines and are
housing cows in industrial-like facilities while selling their brand with
the certified organic label.” The controversy hinged on language in the
USDA organic rules that required dairy cows to have “access to pas-
ture” for their milk to be certified as organic. Cows kept inside a CAFO
might have “access” to a small pasture through, say, a single door. But
the smaller farms argued that the CAFO cows spent nearly all of their

time confined inside and rarely, if ever, actually accessed that pasture.
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The organic rules have been the source of other controversies. In
2009, USDA employees urged the agency to ban some synthetic addi-
tives from organic baby formula. But they were overruled, reported the
Washington Post, “after a USDA program manager was lobbied by the
formula makers and overruled her staff.” The report said the issue went
to the heart of “the integrity of the federal organic label.” In 2013,
access to pasture was again at issue, now thanks to proposed FDA rules
that could force organic chickens to have limited or no access to pasture.
Such a rule would “significantly and permanently weaken the integrity
of the organic standards,” said Mark Kastel of the Cornucopia Institute,
a nonprofit that promotes “the ecological principles and economic wis-
dom underlying sustainable and organic agriculture.”

The Cornucopia Institute is one of the nation’s strongest supporters
of organic farming. But it’s also been one of the leading critics of USDA
organic standards, which the group argues have weakened small organic
producers and caused dramatic consolidation within the organic food
industry. “In 1995 there were 81 independent organic processing com-
panies in the United States,” the group wrote in 2014. “A decade later,
Big Food had gobbled up all but 15 of them.”” Today, the Cornucopia
Institute is just one of many supporters of organically raised food that
finds itself harshly criticizing the USDA’s National Organic Program.
Prof. Marion Nestle, author of the book Food Politics, is “a big fan of
organics.” She contrasts her support of organic food with the USDA’s
position, which, she says, reveals an agency that “do[es]n’t like organics
much.”®

Recall that the USDA, during President Franklin Roosevelt’s time,
was “skeptical of amateur farmers.” Today, the same agency feels the
same way about organic food—or, at least, the food grown and raised by
small organic farmers. So just what—and who—does the USDA /ike?

To figure that out, we need look no further than the agency’s actions.
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“Big Government” (to use a term popular on the right) likes “Big Food”
(to use a term popular on the left). When we do look further into the
USDA’s actions—first by investigating the issue of farm subsidies—it’s
difficult not to see that sustainable farmers and food producers rate
somewhere between an annoyance and an adversary. Later on in this
chapter, we'll also see that the USDA isn’t alone in favoring large food
producers over smaller, sustainable ones. State governments are also in

on the act.

What’s Wrong with Farm Subsidies?

Farm subsidies are a key part of the U.S. Farm Bill, a law typically
renewed by Congress every five years. The purpose of farm subsidies is
to “help farmers manage the risk inherent in farming,” says the federal
governments nonpartisan Government Accountability Office.” These
subsidies have often taken the form of direct cash payments to farmers.
In practice, farm subsidies have served to encourage many farmers to
plant a few types of crops—particularly monocultures of corn and soy—
and to plant more of those crops than consumers would otherwise pur-
chase. Subsidies encourage these decisions largely without regard to land
conservation, water pollution, or the types of food ingredients—such as
high fructose corn syrup, the now-ubiquitous caloric sweetener—that
those subsidies promote. With bipartisan support in Congress, subsi-
dies require the USDA, which administers the various farm-subsidy
programs created by lawmakers, to direct taxpayer funds to agricultural
producers. Typically, subsidies have benefited wealthy, larger farmers
who farm just a handful of crops and who should not—and, flatly, do
not—need them to succeed.

History is not on the side of farm subsidies, which were the brain-
child of Henry Wallace, while he served as President Franklin Roose-
velts USDA secretary. During the height of the Great Depression in
the 1930s, Secretary Wallace pitched farm subsidies as “a temporary
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solution to deal with an emergency.” That emergency—long since
ended—was the Great Depression.' What's more, recall that this was
the same USDA that was openly skeptical of amateur (read: small)
farmers.

That farm subsidies were intended to be “temporary” has been lost on
the farmers—and even nonfarmers—who have come to rely upon them
in record amounts. In 2012, for example, America’s farmers earned a
record profit.'" That same year, farm subsidies were at their second-
highest level in history, just eclipsing 2011’s total.'? This gives a hollow
ring to claims by some that subsidies are all that stands between the
success of America’s farmers, on the one hand, and financial ruin and
food shortages on the other. In 2006, for example, an Arkansas farmer
defended farm subsidies because, he said, they “keep American farms
operating and provide a steady supply of food that is relatively inex-
pensive and wholesome.”"® His contention, therefore, is that without
farm subsidies, America’s farms would not be “operating,” and that the
nation’s food supply would be something other than “steady.”

Many large-scale farmers, farm-state politicians from both major
political parties, and the USDA are the biggest proponents of farm sub-
sidies. If the farmers who receive the cash, members of Congress, and
the USDA support farm subsidies, it’s also true that many outside of
this powerful bloc—on both the left and right—oppose farm subsidies.
In 2002, for example, left-leaning Nobel Prize-winning economist and
New York Times columnist Paul Krugman referred to farm subsidies and
the Farm Bill as a “grotesque” exercise.'* The right-leaning Heritage
Foundation agrees, calling farm subsidies “so poorly designed that they
actually worsen the conditions they claim to solve.”"

One key problem Krugman, the Heritage Foundation, and others
note—and it’s a big one—is that the farmers who receive subsidies don’t
need them. Consider, for example, that recipients often aren’t even farm-

ers. In recent years, recipients of farm subsidies have included a veritable
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who’s who of celebrities, millionaires, and even billionaires, including
Microsoft cofounder Paul Allen, investment guru Charles Schwab, and
S. Truett Cathy, the late owner of Chick-Fil-A.'* Multimillionaire New
Jersey rockers Jon Bon Jovi and Bruce Springsteen both received farm
subsidies in recent years.'” Although he’s known for leading the NBA in
steals and earning millions of dollars in salary as Michael Jordan’s cham-
pionship sidekick, Hall of Famer Scottie Pippen has also deftly pulled
in farm subsidies."

Politicians from both major political parties have also benefited from
farm subsidies—even while serving in Congress. And they know better
than most how to game the system. This includes Democrats such as
Rep. Robert Marion Berry (D-AR) and Sen. Blanche Lincoln (D-AR)
and Republicans such as Rep. Michele Bachmann (R-MN). Rep. Bach-
mann “received $251,000 in farm payments between 1995 and 2006,”
reported Politico, while railing against the excesses of government pro-
grams."” Rep. Berry, the Arkansas Leader reported in 2006, received
“more than $800,000 in subsidies for his family’s farming operation
over a nine-year period while he was in Washington and unable to over-
see it.” How did Rep. Berry receive subsidies while sitting in Congress,
a thousand miles from his farm? “Berry is accused of signing over 25
percent of the stocks in his farm corporation to his son Mitchell Berry
and 25 percent to Danny Sloate, the farm manager, to meet a federal
requirement that 50 percent of the ownership of the farm corporation
must be actively involved in the operation to be eligible for subsidies,”
the paper reported.”’

The Environmental Working Group (EWG) is a Washington, D.C.-
based nonprofit that has done yeoman’s work on farm subsidies for
years, providing the media and the public with resources for tracking
the dramatic costs and recipients of farm subsidies. EWG’s thorough
analysis of USDA farm-subsidy data presents a powerful argument
against the continued existence of those subsidies. For example, EWG

noted that the USDA paid farmers a stunning amount—nearly $300
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billion—in crop subsidies between 1995 and 2012. Nearly one-third of
farmers in America—typically small and sustainable farmers—received
no farm subsidies during that period. According to EWG, 10 percent of
America’s farmers collected 75 percent of all farm subsidies—a stagger-
ing $175 billion—from 1995 to 2012. The top 10 percent of farmers
averaged more than $30,000 in subsidies annually, while the bottom 80
percent received $600 per year.”!

Criticism of farm subsidies has reached a crescendo in recent years. In
2012, for example, the editorial board of the Minneapolis Star-Tribune
called subsidized crop insurance a “boondoggle” that “throw[s] money
at farmers, whether they need it or not.”* National Public Radio (NPR)
reported in 2013 that farm-subsidy programs give “money to farm-
ers and land owners regardless of need or loss.”” Ironically, one vocal
critic of farm subsidies in recent years has been the Roosevelt Institute,
which is dedicated to celebrating and carrying on the legacy of President
Franklin Roosevelt—a legacy that includes establishing those same farm
subsidies. “Those that qualify for these [subsidy] payments are mostly
big commodity firms that grow such crops as corn, wheat, soy, and cot-
ton, and they are paid regardless of crop prices,” a Roosevelt Institute
fellow wrote in 2012.%* “A majority of these firms are large enough that
with the recent rise in commodity prices and without a regulatory limit
on how much they can produce, much of the government subsidy gets
banked as extra profits.”

The confounding economic costs of farm subsidies are readily appar-
ent. But the environmental costs and other unintended consequences
of farm subsidies, while not as obvious, are just as widespread. Partly as
a result, Congress in recent years has changed the fundamental struc-
ture of farm subsidies, moving away from direct payments to farm-
ers and instead focusing its dollars on subsidizing farmers’ purchases
of crop insurance, which insures farmers against loss.” The subsidies
work by paying for approximately two-thirds of a farmer’s insurance

premiums. On its face, this seems like a sensible reform. But many—me
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included—predicted the shift to crop insurance was at best cosmetic
and, at worst, would have a host of negative unintended consequences.
Those outcomes were predicted to include ballooning costs for taxpay-
ers, a lack of transparency, and potential environmental consequences.
Unfortunately, each of those criticisms has been borne out by Congress’s
so-called “reforms.”

During the most recent debates over passage of a Farm Bill, Sen.
Thad Cochran (R-MS) urged support for crop insurance, which he
referred to as a set of “important risk management tools for farmers and
ranchers nationwide” that “can help reduce costs.”* Sen. Debbie Stabe-
now (D-MI), who chaired the Senate Agriculture Committee, of which
Sen. Cochran is also a member, lauded the Farm Bill as “an opportunity
to cut spending.”” That’s not how it’s worked out. Rather, costs have
skyrocketed under the new Farm Bill thanks to crop insurance subsidies.
In 2011, before crop insurance supplanted direct subsidies, I noted in
a Baltimore Sun op-ed that farm subsidies cost taxpayers approximately
$15 billion per year.® With crop insurance subsidies now having gained
favor over direct subsidies, the latest EWG estimates show farm-subsidy
payments could reach $30 billion annually by 2018.% All of this was
predictable. As I wrote in 2014, “the bill taxpayers may foot for crop
insurance subsidies . . . may outweigh what taxpayers would have con-
tributed in direct subsidies.” So much for reducing costs.

In addition to their staggering cost, farm subsidies have also helped
promote consolidation and upsizing of farms in American agriculture.
“Cropland [has] shifted to larger farms in most States and for most
crops,” a report by USDA official James McDonald noted in 2013.
“The increases were persistent over time, and they were substantial.”!
An earlier report by McDonald reached similar conclusions. “Agricul-
tural production continues to shift to larger farms in the U.S.,” he wrote
in 22011 USDA report. The latter report noted that this shift has come

“at the expense of small commercial farms.”* A variety of factors is caus-
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ing this shift. But subsidies certainly play a key role. As Ferd Hoefner of
the National Sustainable Agriculture Coalition wrote in 2014, subsidies
have served “as a stimulant to farm consolidation and the growth of
mega farms.”?

Although Americans may have a good sense of the unbelievable finan-
cial cost of farm subsidies, they may know less about just who’s receiving
those subsidies. It used to be that individual recipients of farm subsi-
dies could catch heat from a watchful public—mostly thanks to EWG’s
excellent database. The most recent Farm Bill, though, eliminated virtu-
ally any transparency in farm-subsidy programs. The Center for Public
Integrity, a watchdog group, reported in 2010 that in the wake of the
2008 Farm Bill, the USDA “is no longer centralizing the data that made
it easier to pinpoint individuals who receive farm payments through their
afhliation in farming corporations, co-ops and other types of business
partnerships.”* The 2014 Farm Bill neutered transparency even further,
“deliberately keeping recipients of [farm] subsidies secret,” reported the
Sunlight Foundation, another watchdog, in 2014.%° “Indeed, the final
version of the law even dropped a bipartisan provision that would have
at least required members of Congress and Cabinet officials to disclose
such benefits.” Jon Bon Jovi and Michele Bachmann might rest a little
easier, but the farm-subsidy nightmares plaguing American taxpayers
are only sure to grow.

If farm subsidies are a growing nightmare for America’s taxpayers,
their environmental costs are also staggering. Because crop insurance
rewards farmers for maximizing their yields, regardless of consumer
demand, it’s a recipe for environmental degradation. A 2001 paper by
University of California-Berkeley economist Jeffrey LaFrance (now at
Montana State) and two colleagues concluded that “crop insurance poli-
cies may adversely affect the environment, in that any increase in overall
acreage results in further contributions to sedimentation and siltation,

oxygen depletion, [and] toxic and pathogenic pollution.”®® The expan-
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sion in crop acreage also tends to occur in marginal lands, which the
report noted “may also require greater fertilizer, pesticide, and insecti-
cide applications.” Prof. LaFrance and his colleagues were hardly alone
in reaching these conclusions. A 2006 USDA research report noted that
“[a]lmost all studies on crop insurance subsidies have noted the poten-
tial for environmental damage due to expanded crop production.”
What's more, that expansion typically means a farmer might grow a
crop in a monoculture, a vast agricultural expanse featuring only one
crop. It’s no coincidence highly subsidized crops like corn and soy are
most often grown in vast monocultures. And it’s not just the subsidies
that differentiate these monocultures from sustainable agriculture. A
1999 article on the role of biodiversity in agriculture, published in the
journal Agriculture, Ecosystems & Environment, warns that the monocul-
tures typical in “modern agricultural systems have become productive
but only by being highly dependent on external inputs.”

Alongside this discussion of large farms and monocultures, it’s impor-
tant to note here that there’s nothing about large farms that is inherently
unsustainable, at least not any more so than there is anything about
small farms that is inherently sustainable. As it applies to farming, the
term “sustainability” refers to a set of practices and goals, not to the size
of the property on which those practices take place (or don’t) and where
such goals are (or are not) aspired to. As the Environmental Defense
Fund’s Suzy Friedman wrote, “big’ does not equate to ‘bad,” and ‘small’
doesn’t necessarily mean ‘good’ when it comes to sustainable farming.”*
Subsidies are environmentally unsound at least in part because they
promote unsustainable practices on increasingly larger farms. Theyd
be environmentally unsound if they promoted these same practices on
small farms, too.

Encouraging the growth of monocultures is just one specific farm-
ing practice that farm subsidies promote and that should alarm sustain-
ability advocates. They also incentivize farmers, wrote a trio of food

and environmental law faculty, “to grow large quantities of commodity
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crops regardless of whether a market exists for these crops.” And the
food crops the USDA directs taxpayer subsidies toward is telling. Corn
subsidies lead the way, at nearly $85 billion from 1995 to 2012, accord-
ing to EWG data, followed by wheat, soybeans, rice, and sorghum.*' It’s
no coincidence one rarely sees these crops raised in any significant way
by sustainable farmers.

Furthermore, corn and soy subsidies also serve as an indirect sub-
sidy for the animal agriculture industry. As films like King Corn and
countless critics have noted, most subsidized corn never makes it into
the mouth of a human eater. At least not directly. Instead, roughly half
of that corn—according to a 2005 Tufts University study—is used as
feed.”” We eat the animals and animal products produced using sub-
sidized feed. The nonprofit National Family Farm Coalition said corn
subsidies helped save “factory farms in the hog, poultry, egg, dairy and
cattle sectors” more than $7 billion a year.® That’s why corn subsidies—
along with other subsidized crops like sorghum, much of which is also
turned into animal feed—act as a discreet subsidy to livestock farmers.

What's more, subsidies don't just affect what farmers grow; they also
help determine what farmers don’t grow. The incentives created by corn
“subsidies keep farmers from growing vegetables and fruit and from
growing diversified crops, a very important part of sustainable agricul-
ture,” argued the Sustainable Table.* In 2012, Joel Salatin, the “beyond
organic” farmer celebrated by Michael Pollan in his book 7he Omni-
vores Dilemma, told me the push away from direct subsidies and toward
subsidized crop insurance was a hollow promise “because it masks the
true cost of tillage, annuals, and cropping. . . . As a result, it artificially
stimulates the profits for those crops to the prejudice of competitors
and other products. It continues to push American agriculture toward
a simplistic, non-diversified handful of genetics and products, rather
than the cornucopia nature enjoys.”® As he often is on the topic of food
policy, Salatin was right.

Subsidies also act as a boon to companies that grow genetically modi-
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fied (GMO) crops. According to USDA data, nine out of ten corn plants
grown in America is genetically modified. Nearly all of the country’s
soybeans, also subsidized and used in animal feed, are also produced
through genetic engineering.* Subsidizing GMO crops that supporters
claim are technologically superior to natural versions of the same crops
is downright bizarre. If theyre superior, let them—Iike most non-GMO
crops—stand on their own without taxpayer subsidies.

Finally, there’s the very real cost of farm subsidies to human health.
The cost of corn subsidies in particular has been reflected in the Ameri-
can diet—and may also be reflected in our growing waistlines. A 2013
study by the nonprofit Public Interest Research Group found that nearly
$20 billion in farm subsidies have been directed to the production of
high fructose corn syrup and other corn-based sugars, which are used to
sweeten packaged foods like cookies, crackers, cereal, and soda, over the
past two decades.”” “The government is subsidizing the obesity epidemic,”
said Pollan, in the Katie Couric-produced documentary Fed Up.

Even in the face of current and proposed reforms to farm-subsidy
programs, the situation is still dire. Critics, Salatin included,”® note
that USDA funding still tilts massively in the direction of large agricul-
tural producers.”” The National Sustainable Agriculture Coalition, for
example, noted in 2015 that modifications to farm subsidies would still
mean that “mega-farms . . . continue to collect millions in federal sub-
sidy payments.”® Farm subsidies were created in the 1930s as a tempo-
rary scheme to help lift the nation out of the Great Depression. Along
the way, they transformed into a permanent scheme to help farmers
manage risk. In recent years, their costs have ballooned. Their negative
unintended consequences for consumers, sustainable farmers, and the
environment are staggering.

Record taxpayer subsidies to help farmers manage risk at a time of
record profits recalls the great Seinfeld episode in which a second-rate

hack comedian, Kenny Bania, thanks star Jerry Seinfeld for mistakenly
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providing him with a folder of information about risk management—
Seinfeld buddy George Costanza ended up with the information
intended for Bania, a lame bit about the drink Ovaltine—for a comedy
routine. “That risk management stuff you wrote for me?” Bania says,
excitedly. “It’s killer!” Jerry responds, clueless to what Bania is talking
about. “Aw,” Bania says, “it’s gold, Jerry! Gold!” The joke, of course,
is that only an idiot like Bania would see risk-management material as
comedy gold. But farm subsidies are risk-management gold—a gilded
parachute for many farmers and other agricultural producers. In fact,
farm subsidies are perhaps the most flagrant example of a government
program that is openly intended to benefit large agricultural producers
and that, consequently, serves to hurt smaller competitors.

Is there an alternative to farm subsidies? Indeed, there is. And it’s a
dramatic one. Congress should eliminate them all. Immediately. “Agri-
cultural subsidies cost taxpayers more than $15 billion each year, and
until those subsidies are eliminated, farming in America will never be
sustainable,” I wrote in my 2011 op-ed in the Baltimore Sun, during
a contentious debate in Congress over their renewal. “Killing off agri-
cultural subsidies can help ensure a sustainable future for farming in
America.”' Many supporters of sustainable agriculture already oppose
farm subsidies. If you didn’t count yourself among them before this
chapter began—maybe you believed, like the Arkansas farmer I quoted
earlier in this chapter, that farm subsidies are a necessary contribution to
American farmers that helps keep food cheap and healthy—I hope you
see now that they’re a bad deal for the environment, sustainable farmers,

and American consumers and taxpayers alike.

Other USDA Supply and Demand Games
In addition to farm subsidies, there are several other ways the USDA
stacks the deck against small, sustainable agricultural producers. One

such example exists in a decades-old set of USDA programs known as
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“marketing orders,” which exist for a variety of foods, including every-
thing from dairy products to raisins. One key purpose of these market-
ing orders is to restrict the supply of a designated agricultural product
in order to make that product more expensive. Supporters claim this
rewards producers and marketers by guaranteeing income, promoting
the agricultural products to potential consumers, and fostering order in
the marketplace.

USDA raisin marketing orders, for example, have been in place since
the 1940s. Since that time, all raisin growers and handlers in Califor-
nia have been required by the USDA to take part in the program.>
The USDA’s raisin marketing orders are overseen by the agency’s Rai-
sin Administrative Committee (RAC). Each year, the committee and
its staff of more than a dozen employees determine how much of the
raisin crop they will order to be seized by the agency, kept off the open
market to limit the raisin supply and raise prices. That amount varies
from year to year. But it can be staggeringly high. In 2003, for example,
the RAC determined that the percentage of raisins it would seize was
47 percent—or nearly half the total crop.”® Sometimes the RAC pays
for a percentage of the raisins it takes. In 2003, the RAC paid nothing
for the raisins it seized. Once it obtains the raisins, the federal govern-
ment can—and does—do virtually anything it wants with them. It can
sell them abroad. It can pass them along as cattle feed. Surplus raisins
often make their way into the USDA’s National School Lunch Program.
Or the raisins can simply be thrown out or left to rot. If you think
that sounds wacky and needlessly convoluted, you're not alone. In 2006
the USDA itself referred to its own raisin marketing order program as
“somewhat complex.”>

In return for handing over their raisins, those who produce and
market raisins enjoy the fruits of the RAC’s marketing wizardry. Most
famously, RAC marketing dollars created the “Heard it Through the

Grapevine” series of advertisements in the 1980s, which featured a
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claymation band, the “California Raisins,” in a send-up of the classic
Motown song by the Temptations.”

You may love claymation raisins, but not everyone involved in the
raisin business is happy with the RAC. One chief concern is that partici-
pation in the RAC is mandatory. If you are a California raisin producer
or handler, youve had no choice other than to be governed by RAC
rules.

After the RAC’s 2003 marketing order mandated the seizure of
nearly half of the raisin crop, one raisin handler—the USDA term for
a middleman—decided he'd had enough. That year, the RAC ordered
Marvin Horne, a sixty-something handler from California, to turn over
47 percent of his raisins (or their cash equivalent). This amounted to
either giving the RAC more than 1 million pounds of raisins or writing
them a check for more than $600,000. Horne soon filed suit against the
USDA. To Horne, the USDA’s actions were simply unconstitutional.
“They took our raisins and didn’t pay us for them,” he said.”® The Fifth
Amendment’s Takings Clause requires the government to compensate a
property owner when it seizes his property. Clearly, as Horne described,
the USDA and the RAC had not done this.

One good way to judge a law that’s been taken up by the Supreme
Court is to see which companies, businesses, advocacy groups, and oth-
ers support or oppose the law. I wrote a brief opposing the RAC and
supporting Marvin Horne, for example. Together, my arguments (and
those of others who supported Horne) included that the RAC promotes
uncertainty for all but the largest producers and handlers, those who can
better tailor their production to fit into the government’s scheme. This
uncertainty no doubt prevents smaller entrants from getting into the
market, which stifles competition. It takes agricultural production deci-
sion making out of the hands of the people who know best—individual
farmers and handlers—and puts it in the hands of government commis-

sioners and their staff. It puts taxpayers on the hook to fund the RAC,
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and forces consumers to pay higher prices for raisins as a result. It creates
food waste by needlessly disposing of raisins. And it’s unconstitutional.

One of the few parties to write a brief in support of the USDA in the
case was raisin giant Sun-Maid, a cooperative of more than 600 raisin
growers that bills itself as “the largest single marketer of raisins in the
world.” Theyre not kidding. California raisins make up a staggering 99
percent of all raisins on the American market.”” Sun-Maid growers pro-
duce more than 60 percent of those raisins, and more than one of every
eight raisins worldwide.”® It would be unfair to paint Sun-Maid as some
enemy of sustainability. Many of its members are sustainable farmers
and producers who, for example, use nothing more than natural sun-
light to dry their grapes.”” So why would Sun-Maid support the USDA
and the RAC? The company’s brief to the Supreme Court argued, as the
USDA did in defending the RAC, that the program “benefits the entire
raisin industry” by stabilizing prices and supply. And they claimed that
Horne was acting as a free rider—taking advantage of the higher prices
guaranteed by the RAC’s actions but not contributing to the pool of
seized raisins.®

That may have been true. But Sun-Maid’s defense of the RAC turned
out to be half-hearted at best. In 2014, as the Horne case was pend-
ing, Sun-Maid revealed in its Supreme Court brief that it had written
to the USDA to “express its concerns” about the RAC and explained
to the agency “why volume restrictions are no longer necessary for the
raisin industry.”®" Whether this turnabout was the result of an earnest
belief that the sixty-five-year old RAC had outlived whatever use it may
have had or whether the company simply saw the writing on the wall is
unknown. What was clear was that the RAC no longer benefited Sun-
Maid’s growers as it had in years past. During these years, though,
Sun-Maid’s hundreds of growers could afford to bear the cost of comply-
ing with the program. Marvin Horne, though, along with other smaller

competitors, simply could not. And for every smaller competitor such
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as Horne who faced hardship because of the program, Sun-Maid only
grew stronger. Sun-Maid’s support for the RAC may come down to
little more than protecting its own market share.

That’s what happens in many cases where rules benefit big producers.
Rules that squeeze—or squeeze out—smaller competitors benefit larger
producers not necessarily by helping them financially but by hurting
smaller producers who are less able to cope under the rules. Even if those
larger producers are hurt by the rules, too, their massive size and market
share means they’re better able to withstand that injury. And their abil-
ity to do so only makes them stronger when smaller competitors falter
under the rules.

The RAC is a classic example of how sometimes large food compa-
nies, working with government, stifle competition and harm consum-
ers. “In short, the economic arrangements for raisins are an example of
what so often happens when economic policy is set by a combination of
government and existing firms: the focus tends to be on profits for those
existing firms, backed up either by government regulations that func-
tion like implicit subsidies or by explicit subsidies,” wrote economist
Timothy Taylor.®* The RAC, he wrote, “lacks any meaningful represen-
tation from consumers, or other firms in related industries, or the public
more broadly, or those who might wish to enter the market for raisins.”

In June 2015, the Supreme Court ruled in favor of Marvin Horne,
declaring the RAC to be unconstitutional.®® Although that’s great news,
the win isnt a total victory for those whod like to see decisions about
growing crops left to farmers—and an end to USDA programs that
promote large producers to the detriment of smaller ones. Victory is
incomplete because the Supreme Court made clear that the USDA
could have met its goals simply by establishing production quotas, for
example. Indeed, quotas are key to many other marketing orders, which
include orders governing almonds, apricots, avocados, cherries, Flor-

ida and Texas citrus, cranberries, dates, grapes, hazelnuts, kiwis, olives,
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many onions and pears, pistachios, California plums and prunes, many
potatoes, spearmint oil, tomatoes, and walnuts.

Consider the USDA’s spearmint marketing order, which is intended
to “maintain orderly marketing conditions in the Far West spearmint
oil market.” Anyone who's ever grown spearmint knows that while it’s
great in a mojito or a julep, it’s also a vigorous weed. Spearmint’s quickly
spreading roots will do everything they can to take over an entire garden.
No gardener has ever complained about not being able to grow enough
spearmint. Doing so would be akin to complaining about a dearth of
dandelions in a flowerbed. And yet, to the powers that be at the RAC-
like Far West Spearmint Oil Administrative Committee, doing away
with its USDA program would be tantamount to a spearmint apoca-
lypse. “If our industry didn’t have the marketing order we would have
one person raising spearmint,” said spearmint committee chair Kim
Mills, in an effort to distinguish her industry’s quotas and protectionism
from that evident in the Horne case, shortly before the Supreme Court
announced its decision in the case.” “The market would be a monop-
oly and the small family farmers would no longer be participating and
no one knows what the price of spearmint oil would be.” But thats
just wrong. Without the Far West spearmint oil marketing order, there
would likely be more spearmint producers, and spearmint would likely
cost taxpaying consumers Jess money. That's no good for the current
crop of spearmint producers who, the same piece noted, are currently
“protected and secure” under the current spearmint marketing order.

Marketing orders aren’t the only way the USDA props up large agri-
cultural producers. USDA “checkoft” programs, which exist for beef,
pork, poultry, and other foods, play a similar role. How do these pro-
grams work? “Today, when you buy a Big Mac or a T-bone, a portion of
the cost is a tax on beef, the proceeds from which the government hands
over to a private trade group called the National Cattlemen’s Beef Asso-
ciation (NCBA),” read a 2014 Washington Monthly piece skewering the
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beef checkoff program.® “The NCBA in turn uses this public money to
buy ads encouraging you to eat more beef.” Youve no doubt seen these
ads that were paid for with your tax dollars. “Beef. It’s what’s for dinner.”
Pork producers long had their own ads: “Pork. The other white meat.”
Meanwhile, large dairy producers are so entangled with the USDA that
they capitalize on both marketing orders and checkoff programs. USDA
dairy marketing orders set minimum dairy prices, while the checkoff
program takes money from dairy farmers to promote milk and other
dairy products. Taxpayers have the dairy checkoff program to thank, for
example, for the ubiquitous “milk mustache” advertising campaign. If
there are any benefits to be had from either program, they aren't likely to
be enjoyed by you or your local farmer, creamery, or dairy.

In addition to its marketing orders and checkoff programs—and,
don't forget, farm subsidies—the USDA finds still more ways to shift
millions of taxpayer dollars to large food producers. In 2011, for exam-
ple, the USDA purchased $40 million of excess poultry in an effort to
aid large poultry producers.” Two years earlier, the agency bought up
a similar amount of pork “to boost America’s hog farmers.”*® And mil-
lions of dollars in dairy checkoff funds were recently used by Domino’s
to develop pizzas that contain more cheese and to urge Americans to
eat more of those pizzas.”” In fact, the USDA regularly spends millions
of dollars each year to prop up animal agriculture producers. In 2009,
according to the Physicians Committee for Responsible Medicine, a
pro-vegan group, the USDA spent more than $1.7 billion to buy sur-
plus dairy, beef, eggs, pork, and poultry.”® Paul Shapiro, vice president
for farm animal welfare with the Humane Society of the United States,
told me those industries often try to keep government at arm’s length,
but when they “suffer from lack of demand, their clamor for govern-
ment aid is stark.””! Using taxpayer money to redirect billions of dol-
lars to large food producers no doubt helps those businesses. But it’s a

raw deal for the competing smaller, sustainable producers, as well as for
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American taxpayers and consumers. “Relying so heavily on federal sub-
sidies, handouts, and bailouts isn't a strategy for sustainability,” Shapiro
told me.

Government buy-ups like these from large producers don’t just harm
sustainable food producers by senselessly propping up large, wealthy
competitors. “The checkoff partnerships undermine USDA’s standing
as a credible voice in promoting dietary guidance for Americans, and
they must be a terrible embarrassment for the many people at USDA
who seek to promote healthful eating,” noted Tufts University nutri-
tion professor Parke Wilde.”” These checkoff programs also reinforce
the agricultural status quo put in place by the USDA and Congress. For
example, a recent outbreak of avian influenza at large poultry farms and
egg-laying facilities in at least fifteen states, including Iowa, Wiscon-
sin, and Minnesota, resulted in the death of nearly 50 million chickens
and other birds.”® Sunrise Farms in lowa, for example, lost 3.8 million
hens. The government reimbursed many farms for their losses.” Critics,
including many food-safety, animal-welfare, and sustainability advo-
cates, argued the massive size of the facilities and the cramped living
quarters the poultry live in—typical CAFOs, where birds are stacked
high and wide in cages—was responsible for the scope of the outbreak.
Don Carr, a food and agriculture writer for Grist and other publica-
tions, told me that the USDA’s decision to pay farmers for their losses
has a direct, negative impact on efforts to promote a more sustainable
food system.” In this way, the USDA is propping up large farms. That’s

the very definition of an unsustainable system.

Special Treatment for GMO Farmers
Although USDA programs such as farm subsidies, marketing orders,
checkoff programs, and other ad hoc payments to large food produc-

ers are some of the better-known ways that the agency promotes large
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producers of some agricultural products to the detriment of smaller
ones, they’re by no means the only examples of such practices. A patch-
work of other laws that govern the agency’s actions are also noteworthy
examples of such practices. Outside of the regular outcry against farm
subsidies by sustainable food producers and their supporters, perhaps
no law in recent memory was as widely derided for so baldly protect-
ing one class of agricultural interests as was a provision inserted into a
2012 appropriations bill in Congress.”® The law, dubbed the “Farmer
Assurance Provision” by sponsors, so openly safeguarded the interests
of farmers who grow genetically modified crops (commonly referred
to as “GMOs”) that critics nicknamed it the “Monsanto Protection
Act.” The law requires that, in the event a federal court was to overturn
USDA approval of a particular GMO crop, the USDA effectively ignore
the court ruling so as to guarantee “that growers or other users are able
to move, plant, cultivate, introduce into commerce and carry out other
authorized activities” for an indefinite period.”

GMOs are a hot-button issue. Supporters and detractors—and 1
know many people on either side of the debate—are equally fervent in
their beliefs about GMOs. Before continuing on to discuss the Mon-
santo Protection Act, it's compulsory that I situate myself within this
heated debate. I tend to characterize my position on GMOs as some-
where between disinterested and neutral. I neither support nor oppose
them. That’s no cop out. It doesn’t mean I hold 7o views on GMOs.
Hardly. In fact, I have strong opinions in two key areas pertaining to
GMO agriculture. First, I believe farmers should be free to raise what-
ever types of crops they wish, whether those crops are of the conven-
tional, organic, or GMO variety. Second, I believe that if a farmer who
is not raising GMO crops finds evidence that genetically modified crops
have cross-pollenated with his crops, that farmer should have recourse

in the courts. I believe this because the presence of genetically modified
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crops in an organic farmer’s fields could damage or destroy the value of
his crops, thanks to USDA regulations that ban the presence of all but
minute traces of GMO materials in organic crops.

Owing to its application to farmers (rather than to seed companies
such as Monsanto), the name “Farmer Assurance Provision” is probably
a more accurate term than is the “Monsanto Protection Act,” although
I’ve also used the latter, better-known moniker to refer to the measure.
Although Monsanto supported the Farmer Assurance Provision, the
language in the law protected farmers who raised GMO crops, rather
than those who sold GMO seeds to the farmers.”® It’s for that reason
that GMO soybean growers, for example, also supported the measure.”

Conveniently, supporters of the law were pigeonholed as GMO
advocates, while detractors were pegged as anti-GMO activists. To some
extent, this was true. But my neutrality over GMOs didn’t stop me from
inveighing strongly against what I saw as a law intended to protect one
type of farmers (those who raise GMO crops) to the potential detriment
of those who grow conventional or organic crops. Not only that, but the
law did so in a troubling and manifestly unconstitutional manner. As I
noted earlier, the terms of the law directed the USDA secretary to ignore
any court ruling that invalidates USDA approval of a particular GMO
crop.® In other words, America’s legislative branch, Congress, passed a
law that ordered an executive agency to ignore any ruling by the judicial
branch (which includes the U.S. Supreme Court). In our American sys-
tem of checks and balances, that sort of law has been unconstitutional
at least since an 1803 Supreme Court case, Marbury v. Madison, one
of this country’s most important court rulings.®" Worse still, the law
appeared to controvert a 2010 Supreme Court decision pertaining to
GMOs, which held that a plaintiff, such as a farmer, could sue if they
were harmed by a USDA action that “arguably [ran] afoul of” agency
rules.®? Even USDA Secretary Tom Vilsack—the very person empow-

ered by the law—appeared to see it as an unconstitutional power grab.
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Vilsack expressed concern that the law “appears to preempt judicial
review of a[n] action, which may make the provision unenforceable.”

The good news is that the Monsanto Protection Act was allowed to
expire the same year it became law. The bad news is that Congress estab-
lished a precedent—further precedent, if you consider, for example, the
extent to which farm subsidies promote GMO agriculture in this coun-
try—for protecting GMO farmers at the expense of others in general,

and organic farmers specifically.

Identity Crisis

The Monsanto Protection Act was as awful as it was unconstitutional.
But it was limited in scope and came with a small silver lining, in that
it expired after six months. Another area of lousy food rules, though,
is so pervasive that it has affected generations of American eaters. And,
as you'll see, it’s particularly hard on many of the country’s sustain-
able food producers. Those bad rules pertain to a food’s “standard of
identity,” which establishes specific rules for what foods may be labeled
under a given name.*

For a food to be labeled as a “hot dog,” for example, the food’s ingre-
dients must comply with specific USDA rules dictating exactly what a
hot dog must, may, and must not contain. The standard of identity for
hot dogs requires that any food labeled as a “hot dog”—technically, the
USDA standard oddly combines the two words into one: “hotdog”™—
must contain “raw skeletal muscle meat.” It may (but need not) contain
“poultry skin” and pig lips. It may not contain more than 30 percent fat.
If a company fails to meet the exact standard of identity for a specific
food—if, for example, its hot dogs meet all other standards but contain
31 percent fat—then in most cases the USDA can force that food off
the market.®

Various federal and state agencies also have food standards of iden-

tity in place. The definitions they use to establish what is or isn’t a hot
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dog—or countless other foods—can be confusing or even surprising.
That’s because “[n]ames for foods are not based on common vernacular
or a definition in a dictionary,” the National Milk Producers Federation
explained. “Names for foods are determined by the FDA” or the USDA,
or any number of state agencies.*

Supporters claim standards of identity establish uniformity, boost
consumer confidence, and prevent fraud. Indeed, the impetus for creat-
ing these standards was the prevalence, in the early part of the twentieth
century, of fraudulent food labeling claims. Since then, hundreds of
food standards of identity have been established. The USDA, for exam-
ple, has established countless standards of identity for a virtual grocery
list of foods. Many read like recipes from bygone days. For example,
USDA rules say a product may be labeled as “au gratin potatoes and
bacon” only if it contains no less than 8 percent fully cooked bacon.
Similarly, the USDA's standard of identity for meat patties (such as fro-
zen ground burgers) prohibits the addition of paprika. The rules require
any product labeled as “egg foo young with poultry” to contain at least
3 percent “poultry meat,” though a product labeled as “egg roll with
poultry” need contain only at least 2 percent poultry (with no mention
of “meat”).¥” The FDA has its own lengthy list of standards of identity.
The one for white chocolate defines it as “the solid or semiplastic food
prepared by mixing and grinding cocoa butter with one or more of the
optional dairy ingredients . . . and one or more optional nutritive car-
bohydrate sweeteners.” The standard also requires that white chocolate
consist of no less than 20 percent cocoa butter, 14 percent milk solids,
and 3.5 percent milkfat, and no more than 55 percent sugar.*®

One of the main criticisms of standards of identity is that they are
frozen in time. Detractors contend, for example, that they fail to take
into account the fact that popular foods such as soy milk and soy burg-
ers could be barred from using the terms “milk” or “burger” because

they fail to meet rigid standards of identity. But it’s not just new foods
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that are stifled by standards of identity. These rules are actually enemies
of two diametrically opposite attitudes that often play out in the food
sphere and that supporters of a more sustainable food system often sup-
port: tradition and innovation. Food innovation often happens in some
of the least likely of places. Take boring mayonnaise, the off-white, con-
gealed sandwich spread that often accompanies an American’s lunch of a
tuna fish (never just “tuna”) sandwich. Unilever’s Hellmann’s brand is the
nation’s best-selling mayonnaise. A leading competitor, Kraft’s Miracle
Whip brand, was innovative when it first appeared on the market in the
1930s. Miracle Whip isn’t mayonnaise but is instead a “salad dressing”
—even if few people dress a salad in Miracle Whip. (My mom’s Waldorf
salad dressing is one exception.) The reason for the distinction is that
although the FDAs respective standards of identity for “mayonnaise”
and “salad dressing” contain similar language—including reference
to vegetable oils, eggs, and salte—Miracle Whip contains less of some
mandatory ingredients by weight than the FDA’s mayonnaise standard
requires. Other innovators have since followed Miracle Whip. Veg-
enaise, an imitation, vegan-friendly, egg-free mayonnaise that’s made
with soy, is touted neither as mayonnaise nor salad dressing but as “bet-
ter than mayo.”

And then there’s Just Mayo, the most recent entrant on the market.
Like Vegenaise, Just Mayo dispenses with eggs, opting instead to get its
protein from peas. The company that produces Just Mayo, Hampton
Creek, has quickly gone from a tiny San Francisco start-up to a staple
at grocers from Whole Foods to Walmart, thanks in part to financial
backing from heavyweights like billionaire Bill Gates. It’s also become a
darling of sustainability advocates, who claim Just Mayo is far more sus-
tainable than mayonnaise. That’s largely because sustainability is at the
core of Hampton Creek’s mission. “Our approach is to use plants that
are much more sustainable—less greenhouse gas emissions, less water,

no animal involved and a whole lot more affordable—to create a better

87



88

BITING THE HANDS THAT FEED US

food system,” company founder Josh Tetrick said in 2013, right after
Just Mayo launched.® Two years later, Hampton Creek’s mission is still
clear. “We care deeply about many of the challenges facing society today,
sustainability being one of the biggest ones,” Tetrick told me.” “And
that is why we are so passionate about making products that are mark-
edly more sustainable than the status quo.”

What makes Just Mayo different? For one, Tetrick told me the com-
pany searched until they “found a varietal of the Canadian Yellow Pea
that can be used in mayo just like a chicken egg and actually saves a
whole bathtub worth of water with every jar.” Saving egg-laying hens
from living out their days in cages is also something that matters to Tet-
rick. But Hampton Creek’s decision to use the term “mayo” in its prod-
uct name—so suggestive of mayonnaise, as it is—caused Unilever, the
Hellmann’s manufacturer, to sue Hampton Creek in 2014. Unilever’s
suit claimed that Hampton Creek’s use of the word “mayo” in the Just
Mayo product name violated the FDA’s standard of identity for may-
onnaise.”’ Tetrick and others pinned blame for the lawsuit squarely on
FDA regulations. “We're living in 2015 with laws written for food . . .
over 60 years ago—and that’s not okay,” Tetrick told me. “We need to
update our regulations to fit a modern world with modern problems
... and some of the solutions that are being used to fix them. Especially
in food.”

The executive director of the Plant Based Foods Association, Michele
Simon, an attorney who's followed Just Mayo’s case closely, said it was
the result of innovation simply outpacing dated regulations. “I admire
Hampton Creek’s mission to make healthier, more sustainable, and
cruelty-free foods that are affordable and appeal to the mainstream con-
sumer, all of which should be encouraged and not threatened with legal
action,” Simon told me.”?

Still, Unilever is hardly a boogeyman to supporters of sustainabil-

ity. In fact, sustainability advocates have long recognized Unilever as a
g g
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leader—particularly for a corporation of its size. In 2014, the twentieth-
annual survey of corporate sustainability efforts by consultancy Globe-
Scan ranked Unilever tops in the world for sustainability. It’s a familiar
spot for the company. “For the fourth year in a row, and by the larg-
est margin yet, Unilever is regarded as the number-one corporate sus-
tainability leader, with 33 percent of expert respondents identifying the
company (up 8 points from 2013) as a ‘leader in integrating sustainabil-
ity into its business strategy,” the report concluded.” One of those who
sings Unilever’s praises, in fact, is Hampton Creek CEO Josh Tetrick.
“If you look at what Paul Polman, their C.E.O., says about sustainabil-
ity requiring radical transformation and entirely new business models,”
Tetrick told the New York Times in the wake of the lawsuit, “I do think
Unilever is on the front lines of getting it.”*

Unilever no doubt “gets” bad press, too. Shortly after Simon pointed
out that several Hellmann’s mayonnaise products themselves didn’t
appear to fit the FDA’s standard of identity for mayonnaise—a point
I and others later expanded on—Unilever backed down. In dropping
its lawsuit, Unilever had nice things to say about Hampton Creek in
the process. “We share a vision with Hampton Creek of a more sustain-
able world,” Unilever announced. But Unilever’s statement also left the
door open for the FDA to take its own punitive action, suggesting that
Hampton Creek may need to work with the “appropriate regulatory
authorities” on its label.” Sure enough, the FDA soon sent a letter to
Hampton Creek, warning the company that its label was misleading.”
Hampton Creek vowed to fight to clear—and keep—its Just Mayo
name. Ultimately, in December 2015, the FDA forced the company to
make changes to its label—including adding reference to the Miracle
Whip-like salad dressing—but let it keep its product name intact.””

Governments and consumers can and should fight fraudulent labels.
As I explain later in this chapter, it’s courts and consumers—rather than

lawmakers and regulators—that are our most effective defense against
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fraud. Standards of identity aren’t the answer. We won't be able to inno-
vate our way to the “more sustainable world” Unilever, Hampton Creek,
and many others want until food standards of identity are relegated to
the scrap heap. For more proof of that fact, we need to travel across the
country, from Hampton Creek’s base in San Francisco to the even hip-
per confines of the Williamsburg neighborhood in Brooklyn, New York,
home to another innovative food that stood accused of running afoul of
yet another standard of identity.

Early in 2012, Julie Van Ullen and her husband Greg launched
OMilk, a high-end dairy alternative that's made from nuts, including
organic almonds and cashews. They first sold their nut milks at the
Brooklyn Flea Market. Although drinks like almond milk have been
on the U.S. market for years, two key factors distinguish OMilk from
many of its competitors. First, unlike many other nut milks, OMilk
doesnt contain any stabilizers, powders, or preservatives. Its almond
milk, for example, contains just four ingredients: filtered water, raw
organic almonds, raw organic agave nectar, and sea salt. By compari-
son, stabilizers and preservatives in many competitors’ products means a
typical almond milk can contain at least ten ingredients. Second, OMilk
is cold-pasteurized using a high-pressure method that—though more
costly than heat pasteurization—keeps intact more of the milk’s natural
nut flavor. For more than two-and-a-half years, the Van Ullens mar-
keted OMilk to a constantly growing number of customers. Ultimately,
as demand outstripped supply—and Whole Foods outlets in New York
City came calling—they were forced to give up their quaint practice of
delivering OMilk to customers” homes.

OMilk had secured all the proper permits and licenses from New
York State’s agriculture department and had passed department inspec-
tions on several occasions over a period of two years. That all changed in
August 2014, when an agricultural inspector informed the Van Ullens

that OMilK’s nut milks were no longer nut milks but were instead clas-
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sified by New York State regulators as something called “melloream.”
What the heck is melloream? New York State’s standard of identity
for melloream defines it as any food “which contains vegetable fats or
oils and proteins derived from animal or vegetable sources, and whose
appearance, odor and taste is similar to cream, half and half, milk or a
mixture of milk and cream, to the point of rendering these products
difficult to differentiate from each other.”® According to a 1970 New
York Times article, melloream was introduced in the 1960s as a cheaper
alternative to cream, particularly to add to hot coffee.” The melloream
law, on the books since the 1960s, was clearly intended to protect the
state’s powerful dairy producers from lower cost imitators. A 1968 news
article reports the Eastern Milk Producers Association, a dairy lobby,
had urged state regulators “to protect the dairy industry” by cracking
down on melloream sellers.'”

What did their new status as melloream sellers mean for OMilk? It
meant a lot of things—none of them good. That’s because New York
State law also contains draconian rules for melloream producers. First,
the law states the word “milk” cannot be used on a melloream label,
so the clear, honest descriptive term OMilk had used to describe its
almond milk—“almond milk”—was no longer legally viable. The term
“cashew milk” was out for its cashew milk, too. The law would also
require that large lettering on OMilk containers identify the milks by
one of a handful of others names, including “melloream” or “a vegetable
oil product.” Worse still, New York State law makes clear that a mel-
loream producer is required to be “licensed as a milk dealer” and regu-
lated not by the state’s agriculture department, but by its milk and dairy
department, a department whose scrutiny comes with a host of height-
ened rules—including mandatory hear pasteurization.'” I spoke with
Greg Van Ullen about the impact of a possible melloream designation
for his nut milk. “[B]eing considered a melloream would have meant we

needed to follow dairy regulations which would have made our kitchen
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unusable, forced us to pasteurize our product (eliminating much of our
market advantage), and added tons of additional regulations for us to

102 “Tt either would have forced us out of

needlessly follow,” he told me.
state or to close.”

OMilk had distinguished itself from dairy milk and from other nut
milk competitors—literally and figuratively—and built up a loyal cus-
tomer base thanks to the fact its nut milks contain just a handful of
natural and organic ingredients and because its costly cold pasteuriza-
tion gave OMilK’s product line a fresher and nuttier taste. Now New
York State was telling the company that cold pasteurization was no lon-
ger legal, and that accurate descriptive terms like “almond milk” and
“cashew milk” would have to be swapped out for terms like “a vegetable
oil product” or “melloream”—terms that gave the company little chance
of appealing to consumers who wanted to purchase an all-natural nut
milk like OMilK’s. (The melloream aisle at Whole Foods isn’t just small,
it’s nonexistent.)

After the state agriculture department informed the Van Ullens that
OMilk’s departmental license was no longer valid, and that they would
have to reapply for a license as a melloream producer, the company
sought out the Food Law Firm, a small law firm located in New York
State that specializes in helping small food entrepreneurs around the
country navigate the complicated food-regulatory process. Jason Fos-
colo founded the Food Law Firm in 2011. Clients seek out the firm’s
advice for a host of reasons, including commercial agreements, licensing
and inspection, compliance with food regulations, and, Foscolo told
me, “often to respond to potentially adverse action from food indus-
try regulators.”’® Many of the Food Law Firm’s clients are start-up
ventures. Foscolo loves helping small food entrepreneurs like OMilk
grow their businesses. “The company’s mission is really simple—just
produce a great product that their customers can believe in,” he told

me of OMilk. “There are lots of things that make the company special,
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but my favorite has to be their origin story. Food enthusiasts idealize
the humble origins of a food start-up, and OMilk embodies that. They
started small, just one or two founders in a very modest facility. They
focused intensively on just a few product lines and built a successful,
growing business out of it.”

Foscolo knows as much about how food laws affect small food entre-
preneurs as does any practicing attorney. Like me, he’s a graduate of
the Agricultural and Food Law Program at the University of Arkansas
Law School. Like me, he'd never heard the term “melloream” even once.
“That one left us scratching our heads when we first saw it,” Foscolo
said. Even today, after being forced to become somewhat of an expert
on melloream, Foscolo is left with some lingering questions. “I still don’t
know how to actually pronounce the word,” he admitted. “Is it ‘mellow-
reem,’ or is it ‘melor-ee-ahm?’ No clue.”

Despite that confusion—which I share—the Food Law Firm was
able to point out several key facts about the case to the state, includ-
ing, namely, that OMilK’s nut milks do not fit the definition contained
within the state’s standard of identity for melloream. First—and their
argument really could have ended here—they tackled the definition’s
requirement that melloream must consist of “vegetable fats or oils
and proteins derived from animal or vegetable sources.” They kindly
pointed out that that nuts are not vegetables, and that none of OMilK’s
vegan ingredients are derived from animals. Second, they noted that the
“odor and taste” of almond milk and cashew milk is very different from
that of dairy milk, making the drinks simple “to differentiate from each
other.” They also noted that at least one U.S. court has already ruled
that reasonable consumers dont mistake milk made from nuts or soy
from dairy milk.

Given these arguments, the state was forced to back down. But New
YorK’s decision to target OMilk nevertheless raises the specter of future

standard of identity—related actions against a host of other food pro-
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ducers. That’s because although it’s clear that nut milks don’t fit the
definition of melloream because nuts aren’t vegetables, makers of soy
milk—made from soybeans—might not be so lucky.'™ What's more,
OMilK’s attorneys at the Food Law Firm say that the state regulates non-
dairy ice cream made from nuts—including almond milk ice cream—
under its milk laws. In other words, the overwhelming victory for OMilk
hasn’t resulted in any new thinking about standards of identity among
New York State regulators. It’s a win for a couple of innovators—the
Van Ullens—but not for innovation. Not yet, at least.

As I mentioned earlier, standards of identity aren’t just bad for inno-
vative food producers. It may surprise you to learn that the negative
impact of standards of identity on innovative foods like Just Mayo
and OMilk is similar to their effect on many traditional foods. Don’t
standards of identity simply reflect time-tested definitions of food? In
a word: no. Recall that the National Milk Producers Federation noted
that the standard of identity of a food isn’t based on the “common ver-
nacular or a definition in a dictionary.” In other words, the standard of
identity for a food needn’t even resemble what every American thinks of
when they think of that food. That can be true even if the vernacular has
embraced the use of the term—as in the case of “almond milk,” which
also happens to comport with the dictionary definition of “milk”—or
even, astonishingly, as you're about to learn, in cases where a food’s defi-
nition has been unchanged for centuries.'”

Although many standards of identity for various types of dairy foods
exist at the federal level, it’s also true that many states have their own
standards for dairy products that are obtained and sold only in each
respective state. New York State’s melloream rules are one example. To
learn just how standards of identity can wreak senseless havoc on a tra-
ditional, sustainable food producer, it’s informative to look at the story
of a small creamery’s unwanted fight against Florida’s backward stan-

dard of identity for skim milk. Ocheesee Creamery is a small, family-
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run creamery in Florida’s Panhandle. The creamery’s owners, Mary Lou
Wesselhoeft and her husband Paul, started Ocheesee in 2007. A 2013
Tallahassee Democrat profile of Ocheesee noted that the creamery caters
to “health-conscious milk drinkers—people who demand an all-natural
product with nothing added—no preservatives, no nutrients that don’t
come straight from the cow.” Ocheesee uses traditional pasteurization
techniques, which heat the milk to lower temperatures for a longer
period of time to preserve flavor while still ensuring safety, and sells the
milk in returnable and reusable glass bottles.!®

Today, Ocheesee has three employees. The creamery sells its milk
from the farm, at various farmers markets, and at markets like New Leaf
Market co-op, an organic grocer in Tallahassee that profiled Ocheesee in
a 2012 newsletter. New Leaf lauded Ocheesee’s “commitment to natu-
ral, humane and environmentally sound methods of farming.” Those
methods include “grass-feeding their dairy cows and supplementing the
grass diet with high-quality feed, vitamins, minerals, sea salt licks, and
fermented hay (made right there on the farm).”'”” The Wesselhoefts
raise a herd of about 200 grass-fed Jersey cows—rather than the more
common Holstein breed—because the smaller Jersey cows require less
tending to and are better adapted to thrive in Florida’s hot climate. The
farm also collects and composts all of its manure, which it reuses as fer-
tilizer. In short, Ocheesee is a model of sustainability.

The creamery’s problems began in fall 2012, when a Florida state
agriculture department inspector suddenly ordered Ocheesee to stop
selling its skim milk. The inspector hadn’t found any food-safety prob-
lems at the creamery. Instead, he determined that the issue with Ochee-
see’s additive-free skim milk was not what it contained but what it
didn’t contain—mandatory additives. Ocheesee’s skim milk was just 700
natural.

It turns out that Florida’s standard of identity for skim milk requires

that creameries and dairies add vitamin A to their skim milk. (Notably,
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the FDA standard of identity also requires the addition of vitamin A,
but because Ocheesee sells its milk only in Florida, the FDA rules don’t
apply.) The inspector wrote on his stop-sale order, which effectively
rendered Ocheesee’s skim milk as contraband, the sole reason for his
determination: “FAILURE TO ADD VITAMIN A.” Ocheesee, which
earned its many devoted customers in large part because of its dedi-
cation to all-natural milk and opposition to introducing any additives
in its milk, was caught off guard. The Wesselhoefts had been selling
their pasteurized skim milk as “pasteurized skim milk” for several years
without any complaints from state inspectors or customers. Surely, the
couple thought, this was some sort of mistake, and some compromise
could be reached. Ocheesee offered to label its skim milk as “Pasteur-
ized Skim Milk, No Vitamin A Added.” The state balked, telling the
company it must add vitamin A to its milk.

Ocheesee could add vitamin A to its skim milk. There was no physical
or economic barrier preventing them from doing so. But the creamery
built its reputation and its customer base on selling only all-natural milk
that adhered to time-honored traditions. Many Ocheesee customers
have since confirmed they wouldn’t buy the creamery’s products if they
contained additives. “They didn’t add vitamin A back in the 1800s,”
Wesselhoeft told the Tallahassee newspaper. She’s right. One reason for
that, as author Kendra Smith-Howard described in her book Pure ¢
Modern Milk, is that skim milk was traditionally used as “hog slop”—
pig feed—or went to waste. It was only during the last century that
people began to consume skim milk.'”® Many people in this country
also once suffered from vitamin A deficiencies. Mandating the addition
of vitamin A to skim milk was at least theoretically defensible in the early
1900s. But there are also reasonable questions about the efficacy and
advisability of adding vitamin A to skim milk. In fact, doing so may be
a very bad idea, for a variety of reasons.

Because vitamin A is fat-soluble, the benefits of ingesting vitamin A
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in fat-free milk are questionable at best. Without fat in milk to which
to bind, the vitamin may just pass through a skim milk drinker’s body
without conveying any benefits. Vitamin A also degrades quickly when
it is exposed to light—as it is in many milk containers, including many
plastic containers and Ocheesee’s reusable glass bottles. What's more,
although vitamin A is an important nutrient, most evidence shows
Americans already get enough vitamin A in their diets. If there’s any-
thing we know about consuming vitamin A, it’s that there’s a very real
danger—particularly to children—from consuming o0 much of it. In
fact, a Florida nutritionist cautioned state residents in 2013 against
ingesting “too much vitamin A, because your body can store it and cause
damage to the liver.”'®”

Despite all this evidence, Ocheesee appeared to be out of options.
But the state soon offered one. The creamery could continue to market
its skim milk, but it would have to adopt a new standard of identity for
the milk. No longer would Ocheesee skim milk be called “skim milk.”
Instead, the state told Ocheesee it could sell its skim milk without add-
ing vitamin A only if it labeled the skim milk as “Non-Grade ‘A" Milk
Product, Natural Milk Vitamins Removed.” There could be no mention
of “skim milk” on the label.

As descriptive phrases go, the expression “Non-Grade ‘A" Milk Prod-
uct, Natural Milk Vitamins Removed” doesn’t exactly roll off the tongue.
It also suffers from a variety of fatal defects. For one, it paints entirely
natural skim milk as a milk product that no reasonable consumer would
believe consisted solely of one ingredient: skim milk. The state’s stan-
dard is misleading, too, in that it doesn’t even allude to the very reason
people buy skim milk in the first place—the fact that it contains no fat.
It’s also deceptive because it infers that @// of the milk’s natural vitamins
have been removed, when in fact many natural milk vitamins remain
in the skim milk. (This is the case because vitamin A binds naturally to

fat, and removing cream from milk also necessarily removes a fat-soluble
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vitamin with the fat.) Perhaps most importantly, Florida’s standard of
identity for skim milk takes a food that’s been defined and understood
by the public to mean one thing and one thing only for centuries—skim
milk has been defined as “milk with the cream removed” for well over
200 years—and redefines it in a way that makes the traditional and
natural seem processed and unnatural.

Ocheesee proudly sold the very definition of skim milk, not some
eight-word imitation “milk product.” It was no surprise, then, that the
prospect of using Florida’s bizarre and misleading standard of identity to
refer to their all-natural skim milk was unacceptable to the Wesselhoefts.
In late 2014, after nearly two years of selling no skim milk—which cost
Ocheesee thousands of dollars each week—the creamery sued the state
of Florida in federal court, arguing that the state’s decision to bar the
creamery from honestly labeling its skim milk as “skim milk” violated
the First Amendment. “Businesses have the right to tell the truth, and
the government does not have the power to change the dictionary,”
Ocheesee’s lead attorney, Justin Pearson, who heads the Florida offices
of the Arlington, Virginia-based Institute for Justice, told me.'*

I've been honored to serve as an expert witness in support of Ochee-
see and its customers. In that capacity, I spent several hours testifying in
a deposition administered by the state of Florida’s lawyers. I also drafted
a report describing how Florida’s mandated standard of identity does
not serve the interests of consumers in the state and tends to mislead
consumers. In my report, I concluded that Ocheesee’s skim milk, which
contains only skim milk, is skim milk. I also concluded that labeling
skim milk that contains only skim milk as “skim milk” does not mislead
consumers.

In the course of working on behalf of the creamery, I've seen firsthand
just how tortured arguments in favor of standards of identity can be.
For example, Florida and its own expert witness admitted that Ochee-

see’s skim milk contains only one ingredient—skim milk. Yet the state



"BIG FOOD" BIGGER THANKS TO “BIG GOVERNMENT"

went out of its way for more than a year to deny that Ocheesee’s single-
ingredient skim milk is “all natural.” State agents ultimately admitted
that Ocheesee’s milk is, in fact, all natural. Sdll, at trial, lawyers for
Florida’s agriculture department argued that Ocheesee’s all-natural skim
milk should be labeled as “imitation skim milk.” Finally, the same state
expert witness who opined on the necessity of adding vitamin A to skim
milk, ironically, is also the person quoted in the aforementioned 2013
newspaper article cautioning Floridians against ingesting roo much vita-
min A because doing so can cause liver damage.

In March 2016, a federal judge ruled that because Ocheesee doesn’t
add vitamin A to its skim milk, Florida may prohibit the creamery from
labeling its skim milk as “skim milk.”""" The Wesselhoefts are fighting
on. “Mary Lou refuses to mislead her customers, so she will continue to
dump this perfectly safe, legal, pure skim milk until the courts vindicate
her right to tell the truth,” Institute for Justice attorney Justin Pearson
told me in the wake of the U.S. District Court decision."? “We look
forward to continuing this fight at the Court of Appeals.”

When the federal governmentand state governments can use Orwellian
logic to redefine the meaning of traditional foods such as skim milk—
when they can mandate that “up” means “down”—and use standards of
identity to disparage a 100-percent natural food such as skim milk as
“Non-Grade ‘A Milk Product, Natural Milk Vitamins Removed,” then
standards of identity have failed to prevent food labels from misleading
us. Instead, they serve to promote deception. Who benefits from this
deception? Certainly not sustainable producers, their customers, or the
buying public. Instead, it’s large producers who benefit from these rules.
It’s perhaps no surprise, then, that the National Milk Producers Federa-
tion has urged the FDA to use its standards of identity to bar foods such
as almond milk, soy milk, and other plant-based drinks from using the
term “milk” to describe their non-dairy milk.""® Consumers benefit from

literal meanings—when food makers call almond milk “almond milk”
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and skim milk “skim milk.” Instead, standards of identity often make
the foods consumers buy subject to politicized meanings determined by
politicians, food industry lobbyists, and regulators.

The standards of identity are the problem. It’s not that some standards
of identity are outdated. The very idea of standards of identity is, itself,
outdated. Food labels should be open to any and all statements about a
food that aren’t demonstrably false. Such rules would certainly protect
Just Mayo and producers of almond milks made from almonds and
skim milks made from, well, skim milk. What they wouldn’t protect
would be the producer who wanted to market an almond milk that
wasn’t made from almonds, or use of just the term “milk” to describe,
say, colored water. Federal and state agencies would be right to step in
and prevent the use of the term “almond milk” and “milk” in those
examples, just as consumers who bought the product thinking it con-
tained almonds or who bought the colored water thinking it was milk
would be justified in suing the company that sold the product. The
Supreme Court also recently ruled—in a case that pitted pomegran-
ate juice maker POM against fellow beverage maker Coca-Cola—that
companies such as POM can sue competitors such as Coke when, as was
the case, POM argued that the latter’s Minute Maid pomegranate blue-
berry juice, which contained barely even trace amounts of pomegranate
or blueberry, was deceptive.'

Attorney Michele Simon, who supported Just Mayo in its fight
against Hellman’s, agrees with me in part, but thinks we still need stan-
dards of identity to prevent deceptive food marketing—or marketing
that falls just below the threshold of fraud. As an example, Simon cited
the so-called “jelly bean rule,”'" by which the FDA effectively bars the
addition of vitamins to candies and other similar treats because, Simon
said, doing so “would deceive the consumer into thinking the prod-
uct is healthy when it isnt.” I don’t agree with Simon that a vitamin-
enriched Snickers bar, for example, would fool anyone into confusing

it for an apple. What's more, foods very similar to the Snickers bar are
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exempt from the jelly bean rule, meaning they’re perfectly free today
to add vitamins and other nutrients and to tout their healthfulness. A
68-gram chocolate-chip Clif bar, for example, touts the fact it contains
“23 vitamins and minerals,” is a good source of protein and fiber, and
is “nutrition for sustained energy.”''® The Clif bar’s nutritional profile
indicates it contains 5 grams of fat, 150 milligrams of sodium, 44 grams
of carbohydrates, 22 grams of sugar, and 10 grams of protein. Now take
a 53-gram Snickers candy bar. It contains 12 grams of fat, 120 milli-
grams of sodium, 33 grams of carbohydrates, 27 grams of sugar, and 4
grams of protein.'” These profiles are very similar. Yet the Snickers bar
is just the sort of food that’s prohibited from touting any added vitamins
under the jelly bean rule. Setting aside the question of whether consum-
ers are better off eating a Clif bar than eating a Snickers bar, is a person
eating the Snickers bar somehow better off because it doesn't contain the
added vitamins found in the Clif bar?

From Just Mayo to OMilk to Ocheesee Creamery and beyond, food
standards of identity often restrict sustainable food producers of all sorts
from sharing important, honest information about their foods with the
buying public. These standards of identity favor large, incumbent food
producers over smaller ones. But some food laws don’t just govern food
makers. They apply to everyone, including you. As youre about to see,
these laws prohibit members of the public from sharing information
about food with each other and with the general public—often under
threat of arrest. As you'll learn, the sole purpose of these laws is to pro-
tect large animal agricultural operations from seeing their reputations
damaged and their customers flee to smaller, often-more-sustainable

agricultural producers.

The Battle Over Ag-Gag
In 2012, an animal-rights group called Compassion Over Killing
(COK), a nonprofit that “exposes cruelty to farmed animals and pro-

motes vegetarian eating,” posted a video online that it had obtained
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from an allied activist working undercover at Central Valley Meat, a
California slaughterhouse. I watched and wrote about the video shortly
after it was posted. It’s gruesome and disgusting. In the video, which
runs about four minutes, slaughterhouse workers appear to use bolt
guns to daze cattle before the cows were sent—alive, terrified, bleeding,
and in pain—to be tethered in the air by one leg on the way to being
slaughtered. One cow appears to be suffocated.'® The practices depicted
in the videos aren’t just animal slaughter. They’re animal cruelty.

Central Valley Meat is a USDA-inspected slaughterhouse that’s sup-
plied meat across the country, including to the USDA’s own National
School Lunch Program, and to big chains such as In-N-Out Burger,
Costco, and McDonald’s. USDA purchases from Central Valley Meat
were enormous—on the order of tens of millions of pounds of meat.
After the video surfaced, the USDA rightly punished Central Valley,
though it closed the slaughterhouse for only a few days. Perhaps more
importantly, the tape’s existence and the resulting public outcry pres-
sured In-N-Out Burger, Costco, and McDonald’s to stop buying beef
from Central Valley Meat.'”? I don’t know who shot the COK video. But
whoever did so is a courageous whistleblower, responsible for providing
vital information to businesses, regulators, consumers, and the public.

In response to incidents like the one captured by COK, change is
coming to farms and slaughterhouses in a growing number of states. But
the change might not be the change youd want or expect. Rather than
pushing to incentivize or train employees better, for example, or inviting
more openness and public scrutiny to help reassure the public that the
nation’s big farms and slaughterhouses can do what they’re supposed to
do—raise and slaughter animals for food without abusing them—the
real “change” has often been much the opposite.

In a growing number of states, in fact, the act of capturing video such
as that obtained by COK has been made illegal. These states—Mon-
tana, Idaho, Colorado, North Carolina, North Dakota, lowa, Missouri,



"BIG FOOD" BIGGER THANKS TO “BIG GOVERNMENT"

and Kansas—have decided that the problem with videos document-
ing livestock abuse is not the abuse but the documenting of that abuse.
The language of the laws differs from state to state. lowa’s law prohibits
“agricultural production facility fraud,” targeting those who gain access
to livestock facilities under false pretenses.'*’ Kansas outlaws “enter[ing]
an animal facility to take pictures” without consent from the facil-
ity’s owner.'”" Some states force whistleblowers to turn over tapes to
authorities immediately. In most cases, violators can face jail time and
thousands of dollars in fines. But although the language used in these
so-called “ag-gag” laws might differ, their intent is always the same: to
hide abuse and the bad press that results when such abuse comes to
light, and to stifle political speech that is protected by the Constitution’s
First Amendment.

Randy Parker of the Utah Farm Bureau, which supported its state’s
ag-gag law, said videotaping by groups like COK “is politically moti-
vated for their anti-meat agenda.”'*? Yes, it is. Parker is absolutely right.
Chances are pretty good that a livestock whistleblower is a vegan, an
animal-rights activist, or both. Groups such as People for the Ethi-
cal Treatment of Animals (PETA) and COK work with undercover
investigators, invariably, to expose animal abuse, to raise money and
awareness, and to turn people off the idea of eating meat and onto the
idea of eating a plant-based diet. But Parker misses the point that the
ag-gag laws he supports are politically motivated for his group’s pro-
meat agenda. The First Amendment protects pro-meat, anti-meat, and
meat-ambivalent statements equally. With ag-gag laws, the only differ-
ence is that those who videotape livestock abuse are exercising their First
Amendment rights, while ag-gag supporters are attempting to use the
law to szifle others’ free speech.

For supporters of a more sustainable food system, including even
the most die-hard meat eater, it should take little thought to figure out
whether to support ag-gag laws. Although they theoretically “protect” all
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farmers equally, many—if not most—sustainable farms typically invite
consumers onto their properties. They greet you at the farmers mar-
ket. They urge consumers to make on-farm purchases. They encourage
questions and even welcome photography. They conduct farm tours.
Their livestock often have names. These are just some of the reasons
why some farm groups have opposed ag-gag laws. For example, the
National Young Farmers Coalition wrote in 2013, on the topic of ag-gag
laws, that “we know who they’re looking out for, and it isn’t the small
farmer, the beginning farmer, or the sustainable farmer.”'*

Besides moral arguments, there’s also a solid legal argument against
ag-gag laws, on which courts are being asked to rule. In 2014, a coalition
of animal-rights groups, the American Civil Liberties Union (ACLU),
and others sued the state of Idaho over its ag-gag law. A federal judge
rightly struck down the law in 2015."* Idaho soon appealed the ruling.
And just as this book was going to press, I organized a group of nearly
twenty food law and policy faculty around the country to work with
Minnesota appellate attorney Mahesha Subbaraman on an amicus curiae
brief in support of the free-speech rights of the animal-rights groups,
ACLU, and others in the case.

Interestingly, the Idaho lawsuit followed the nation’s first ag-gag
arrests, in Utah. That state quickly dropped those charges. But it also
followed up with trespassing charges. Trespassing laws are already on
the books in all fifty states, and they represent another great argument
against ag-gag laws. Farmers deserve to be protected—just like any other
property owner—from the presence of unwanted persons on their prop-
erty. Trespassing laws already do just that.

Undaunted by the growth of ag-gag laws, COK—Ilike other groups—
continues to launch undercover investigations. “This job requires 100%
travel for extended periods of time and the ability to work long hours

while performing heavy manual labor in filthy conditions,” read one
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COK job announcement posted at the Idealist website. It sounds like
backbreaking—and heartbreaking, and important—work.

Ag-gag laws are perhaps the best counterweight to those who might
argue with the premise of this book. If we simply need more food rules,
then ag-gag laws are one logical outgrowth of that belief. That doesn’t
mean we need 7o laws, though. In chapter 5, I give credit where credit
is due, highlighting some good food laws and examining what makes
them effective. But first, we're going to explore more of the bad ones.
In the next chapter, you'll learn about a host of federal, state, and local

rules that promote incalculable tons of food waste.
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CHAPTER 3

Wasting Your Money
Wasting Food

In JuLy 2015, a series of new composting and recycling services debuted
in Oakland, California. City officials touted the new program, part of
their “Oakland Recycles” initiative, as “a huge step” forward in Oak-
land’s goal to produce zero waste."! Although the new services were
intended to make Oakland more sustainable, the details of the program
show its early impact has been just the opposite. The leading criticism
of the rules is that they effectively force restaurants to throw away tons
of food that might otherwise be recycled as compost. Somehow, a new
service intended to reduce waste has instead promoted the wasting of
food.

That problem of food waste—which a recent paper by the Organisa-
tion for Economic Co-operation and Development (OECD) defines
as “food that completes the food supply chain up to a final product, of
good quality and fit for consumption, but still does not get consumed
because it is discarded, whether or not after it is left to spoil”—is an
enormous one not just in Oakland but around the country and the

world.? T'll focus on other examples shortly, but let’s stay in Oakland
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for a moment to see why and how the city’s new municipal waste rules
went astray.

One of the city’s key missteps was creating perverse financial incen-
tives. The East Bay Express reported that “restaurants that generate a lot
of food waste can save a substantial amount of money by throwing the
waste away rather than by composting it.”® For some restaurateurs, the
cost of composting has doubled under the new rules, making it more
expensive to send food to compost than to the landfill. Gail Lillian,
owner of an Oakland falafel shop, tells /nside Bay Area that she’ll spend
$3,000 more each year in composting fees under the city’s new con-
tract.* And an Oakland bar owner estimates she'd have to spend $8,000
more than she did in previous years for exactly the same composting
services. The bar owner, Maria Alderete, said she’ll throw away most
of what she otherwise would have composted because of the sky-high
costs. For years, Alderete and other restaurateurs in the city had used
Recology, a San Francisco company, for their composting needs.” But
Oakland’s new contract and rules mean Alderete and others must use
the city’s costly, lone, new, approved compost and waste contractor.

Lillian, Alderete, and other outraged restaurateurs have protested the
new fees, which are clearly out of whack. For example, one restaurateur
with a handful of locations in the Bay Area said he pays nearly seven
times as much for composting for his Oakland restaurant as he does for
his San Francisco restaurant. “The sticker shock of the new compost fees
could all but kill efforts to establish a citywide no-waste plan,” wrote
the San Francisco Chronicles Chris Johnson, “not to mention wreak-
ing havoc with the restaurant community that has helped re-establish
downtown Oakland as a place to go for Bay Area residents.”® East Bay
Express editor Robert Gammon called Oakland’s new composting rules
a “mind-numbingly dumb” waste solution.” In 2014, the Chronicle’s
Johnson actually supported the contract with the waste disposal com-
pany, Waste Management, which has been managing much of Oak-

land’s waste for more than 100 years.®
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How did an Oakland program intended to reduce or eliminate waste
end up creating mountains of food waste instead? The city signed a
garbage contract that made it easier and cheaper for people who wanted
to cut down on food waste to throw that food away instead. This was
probably a case of shortsightedness rather than any willful attempt to
create more food waste. It was merely an unintended consequence of the
new Oakland services.

If rules promoting food waste were merely confined to Oakland, the
problem might be a small one that lends itself to a quick fix. But the
truth is that the problem of food waste is immense. It stretches across
the country and, as you'll see, is a problem in many other countries.
As you'll also see, rules that promote food waste arent just confined
to land. Some of the worst laws I'll discuss in this chapter promote
food waste—sometimes on a massive scale—in oceans surrounding the
United States and elsewhere. You'll learn that food waste piles up from
good intentions just as easily as it does from lesser motivations. You'll
also see time and time again in this chapter that rules that promote food
waste usually arise from a combination of poor foresight and backward
incentives—as in Oakland—and also from economic protectionism or
outright ignorance. Even if the causes differ, the result is the same.

New research pointing out the incomprehensible extent of food waste
is being published, it seems, almost monthly. Any way you look at the
numbers, the sheer breadth of food waste is overwhelming. Generally,
research indicates that nearly 40 percent of all food goes to waste.” The
Food Waste Reduction Alliance, a coalition of large national grocers
and restaurateurs that was formed in 2011, says a staggering 40 million
tons of food waste end up in America’s landfills every year.'” A 2014
USDA report found that Americans wasted 133 billion pounds of food
in 2010." The leading foods wasted were dairy products and vegetables,
at 25 billion pounds each. An earlier report by two USDA staffers found
that the dollar value of retail and consumer food waste—food wasted

by businesses and individuals in the United States—totaled more than
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$165 billion each year."” Forty-one percent of that loss comes from
meat, poultry, and fish. Ultimately, 10 percent of the money Americans
spend on food goes to waste.

That’s what’s wasted. But the problem of food waste is not just about
what’s lost. It’s also about the persistent negative impact of what’s lost on
the environment. Ninety-seven percent of food waste ends up in land-
fills. There, it breaks down into various components, the most harmful
of which is methane, a powerful greenhouse gas. One group estimates
that every ton of food waste generates about 3.8 tons of greenhouse
gases.'? Food waste is so pervasive, and methane so damaging—it’s more
than twenty times as potent a greenhouse gas as carbon dioxide—that a
2013 United Nations report identified food waste as the world’s third-
leading contributor of atmospheric greenhouse gases, pumping 3.3
gigatons (or 3.3 billion tons) into the atmosphere each year." Food waste
trails only two whole countries—China and the United States—in that
category.

Food waste causes other, less obvious problems. That’s because food
waste doesn’t just concern what we don’t eat. Its impact also includes
the resources we expend to produce food we don't eat. Consider that
food that goes to waste still used all of the resources needed to pro-
duce the food—including any combination of water and fertilizer (to
grow crops), pesticides (to keep them free of pests), farmland (often
converted from wild lands and tilled, both of which release stored car-
bon), and oil (to power plows and harvesters). Those resources are all
used up whether a food is eaten or is left to rot in a field or landfill.
The United Nations report concluded that producing food that is then
wasted each year uses enough water to empty Europe’s Lake Geneva—
which is forty-five miles long, fourteen miles wide, and more than 1,000
feet deep in places—three times."” The report also notes that food that is
produced but uneaten “vainly occupies” nearly 30 percent of the world’s

agricultural land, or 3.5 billion acres of land. Thats about 50 percent



WASTING YOUR MONEY WASTING FOOD

more land than you'll find in all of the United States.'® And there are
other costs, even if they don't lend themselves to such ready compari-
sons. “While it is difficult to estimate impacts on biodiversity at a global
level, food wastage unduly compounds the negative externalities that
monocropping and agriculture expansion into wild areas create on bio-
diversity loss, including mammals, birds, fish and amphibians,” the UN
report states."’

Given these figures, youd think governments at all levels would be
working to minimize the causes and effects of such waste. Instead, as in
Oakland, many rules promote, rather than combat, food waste. You've
already seen some of these rules. In chapter 1, you learned about food-
safety rules that promote food waste, including the FDA’s campaign
against the use of spent grains as animal feed, which threatened to cre-
ate millions of tons of food waste. The California law that required
chefs and bartenders to don disposable gloves while preparing foods also
promoted waste (in the form of gloves rather than food). In chapter 2,
you learned about a Florida law that left Ocheesee Creamery with little
choice but to throw out its all-natural skim milk. In this chapter, you'll
learn about unconscionable rules that cause food waste on even greater

scales.

School Lunch is a Big Waste

The USDA’s National School Lunch Program is one of the best exam-
ples anywhere of a program that promotes food waste on a massive scale.
But before we learn more about the program and how it promotes food
waste, it's important to step back and address a few of the heated argu-
ments one typically hears about the school lunch program—a program
that has equally passionate supporters and detractors. That passion
means the rhetoric around school lunches is often so heated that it can
be difficult to separate facts from fiction. It means people tend to yell

past one another instead of discussing real problems and looking for real
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solutions. I'm not particularly interested in personal attacks or bombas-
tic rhetoric on this or any other issue. So instead, let’s start with some
key facts about school lunches that will allow for a discussion that’s
grounded in facts and norms.

First, many schoolkids in America depend on free- or reduced-price
school lunches to eat lunch at school. Second, the USDA National
School Lunch Program spends most of its school lunch budget not
on food but, instead, on reimbursing schools for overhead costs. That
means only about $1 of every $3 the USDA reimburses a school for
serving a student a free lunch goes to buy food." The rest goes to wages,
equipment, food storage, and other costs. Third, the food served as part
of USDA-funded school lunches has been and still is closely tied to
excessive food production spurred by USDA subsidies. The USDA’s
2010 budget, for example, requested more than $1.4 billion to buy
“surplus commodities from the marketplace for distribution to Federal
nutrition assistance programs such as the National School Lunch Pro-
gram.”"” Fourth, this practice is nothing new. In 2003, for example, a
Mother Jones writer criticized the program as one “designed to subsi-
dize agribusiness.” Fifth, peer-reviewed research has shown that the
USDA National School Lunch Program promotes food waste. More on
that—lots more—shortly. Sixth, food waste is a long-standing problem
within the USDA National School Lunch Program. It was a problem
before First Lady Michelle Obama ever began lobbying for passage of
the Healthy, Hunger-Free Kids Act (HHFKA) of 2010 in an attempt to
improve the quality of food that kids eat as part of the program. Seventh,
the First Lady’s school lunch reforms may have improved the quality of
food choices slightly, but they also increased food waste. I say “slightly”
because school lunch menus have changed little, even after the HHFKA
reforms. Eighth, the plan favored by many Republicans in Congress—
to gut the First Lady’s reforms and return the USDA National School

Lunch Program to where it was five or six years ago—may worsen the
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quality of food choices slightly, but would probably decrease food waste.
Lastly, recent fights over the USDA National School Lunch Program
have made for some strange bedfellows. House Republicans, school
lunchroom employees, liberal-leaning newspapers, and opponents of
food waste have found themselves opposing congressional Democrats,
the First Lady, and nutrition advocates on the issue of school lunches.

Those are the facts, bereft of the politicization that often accompa-
nies school lunch—related attacks on the First Lady, House Republicans,
and others. So just what is the USDA National School Lunch Program,
and how does it contribute to the nation’s food-waste problems? The
purpose of the program, as Congress stated in establishing it in 1946,
is “to safeguard the health and well-being of the Nation’s children and
to encourage the domestic consumption of nutritious agricultural com-
modities and other food.” The origins of the program lay in federal gov-
ernment efforts in the 1930s “to encourage the domestic consumption
of certain agricultural commodities (usually those in surplus supply).”*!
That’s why chef Ann Cooper, a noted school-lunch reformer, calls the
school lunch program “an agricultural commodity program.”

The 2010 reforms, championed by the First Lady in the form of
the Healthy, Hunger-Free Kids Act, included several key changes to the
USDA program. The new rules, which debuted in 2012, were intended
to address “critical nutrition and hunger safety [issues] for millions of
children.”” The changes increased the cost of school lunches, though
only by a few cents per meal. Among those key changes—including caps
on salt, fat, and calories per meal—the rules increased the amount of
fruits and vegetables given to schoolkids by mandating that a substan-
tive piece of produce be part of every meal. Specifically, under the previ-
ous rules, lunches had to contain between one-half and three-quarters of
a cup of fruits and vegetables combined. Under the new rules, lunches
must offer students between three-quarters and one cup of vegetables

and one-half to one cup of fruit. That’s an increase of between three-
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quarters and one-and-one-quarter cups of produce in each meal. What's
more, for a school to be reimbursed for providing a lunch under the new
rules, every student who receives a school lunch must take at least one-
half cup of fruits or vegetables (up from the previous requirement of
one-eighth of a cup). So long as the student takes the minimum fruit or
vegetable portion, the federal government will reimburse the school for
providing the student with a meal. If the student does not take at least
the half-cup of fruits or vegetables, the rules require the federal govern-
ment not to reimburse the school for providing the meal.?* Whether the
student eats the fruit or vegetable or throws it away doesn’t factor into
the equation.

In addition to the First Lady’s backing, these rules have many sup-
porters, particularly among nutrition-policy activists. Margo Wootan,
of the Center for Science in the Public Interest, for example, dubbed
the new rules the “best ever.”” Prof. Marion Nestle praised the rules as
“a major step forward.”*

The goals of the new rules are formidable and, oftentimes, appear
contradictory.”” Meals must both help fight obesity and ensure all stu-
dents get sufficient calories. They must contain foods kids want to eat,
but also must be healthy. Meals must be so generalized that they cater
to the food preferences of all of America’s millions of public-school stu-
dents while also ensuring that they appeal to students who practice all
sorts of diets—from vegans to pescatarians to Paleo dieters, students
with nut allergies, student with seafood allergies, gluten-free eaters, and
students who don't like green vegetables, beans, peanut butter, veggie
burgers, meat, cheese, or any one of thousands of foods. In short, it’s
near impossible to please everyone.

That difficulty may be why, in many cases, foods served at schools
after the HHFKA reforms look very much like the foods they replaced.
In February 2014, I looked at the lunches offered in Montgomery
County, an affluent Maryland suburb just outside Washington, D.C.
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The lunches offered by the school system that month included a whole
grain chicken patty sandwich with tater tots, whole grain cheese or
pepperoni pizza, hot dog with tater tots, French toast sticks with sau-
sage, mac ‘n cheese with whole grain chicken bites, and whole grain
chicken nuggets with blueberry bread.”® Remember, these are the new
and healthier lunches federal government regulators spent years dream-
ing up. These are some of the foods HHFKA defenders are fighting for.

Despite the fact today’s chicken-nugget lunches look a lot like yes-
terday’s chicken-nugget lunches, many students don't love the taste of
the reformulated food. Since the reforms have taken hold, there’s been
a notable downward shift in the rates of students eating school lunches.
Students are voting with their mouths. According to federal govern-
ment data, the USDA School Lunch Program served 258 million fewer
lunches in 2014 than it did at its high point, in 2010.” The number of
students paying full price for school lunches today—now 8.8 million—
is at its lowest point in recorded history. That’s a drop of more than 50
percent in full-price lunch sales since 1970. Considering the growth of
America’s population in general during this time period—more than
100 million people—and of its school-age population specifically, this
drop-off in school lunch participation is even more dramatic.’® Kids
receiving free- or reduced-priced lunches now make up nearly three
of every four students served a meal.’® That’s an increase of 17 per-
cent since just 2008. In short, schoolkids are fleeing the program. Kids
whose families can afford for them to eat something other than USDA
school lunches are doing just that. Increasingly, only kids who must eat
school lunches do so.

The new rules have proven so controversial that they prompted
student-led boycotts across the country.”* Seventy percent of students
at one Wisconsin high school boycotted their school’s lunches. In Con-
necticut, a student-led petition forced the school district to give up on

the new rules after “only a few days.”® It’s not just students and families
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that are outraged with the school lunch program. Whole school districts
are fleeing the program, too. Data from 2014 showed that more than
1,400 school districts had opted out of the USDA School Lunch Pro-
gram since 2010.%

Opposition to the new school lunch rules from many families, stu-
dents, and school administrators was one thing. But it was the increase
in food waste caused by the new rules—confirmed by independent
reports and research around the country—that really made the media
and the public take notice that the HHFKA was a deeply flawed set
of reforms. The Los Angeles Times, for example, reported in 2014 that
more than $18 million worth of food goes to waste in the city’s pub-
lic schools each year.”> A few days later, the editors of the Los Angeles
Times blasted the HHFKA’s “rigid, overreaching regulations that defy
common sense” and claimed they've “practically guarantee[d] that an
enormous amount of fruits and vegetables will go to waste.”* Similar
stories appeared in cities and states around the country. For example, an
investigation by consumer reporters at WEWS, Cleveland’s ABC afhili-
ate, found that “millions of dollars’ worth of fresh fruits and vegetables
are being thrown in the trash in school lunchrooms in Ohio and across
the country.””

These news reports were backed up by research. A 2014 study by the
School Nutrition Association (SNA), which represents school lunch-
room administrators and employees and which has opposed the First
Lady’s school lunch reforms, found that food waste increased in more
than four out of five schools nationwide after HHFKA implementa-
tion.”® Other research touted by the SNA revealed that more than 45
percent of all food served to a cohort of five classes studied in one Mary-
land school over a one-week study period ended up as food waste.”
The study found more than 96 percent of all salad and 94 percent of all
unflavored milk served in the school ended up in the garbage.

Other studies somehow painted an even bleaker picture. “Our results
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suggest that across all these children the cost of providing the additional
fruit and vegetable items will cost an additional $5.5 million each day,
with roughly $4.9 million worth of these fruits and vegetables being
discarded by students into the trash,” concluded a study by Cornell
University and Brigham Young University researchers.”” Put in starker
terms, the study concluded that 89 percent of the fruits and vegetables
mandated under the HHFKA school lunch reforms—nearly $5 mil-
lion worth of fruits and vegetables each day—ends up as food waste.
Similarly, a 2014 study by the federal government’s own nonpartisan
General Accountability Office revealed that 96 percent of states—48
out of 50—reported they “faced challenges” from food waste under the
new rules.!

Again, it’s important to remember that the HHFKA did not cre-
ate the problem of food waste in schools. It simply made an already
bad problem worse. A 2013 study of food waste in Boston, Massachu-
setts, public schools, conducted by Harvard School of Public Health
nutritionist Juliana Cohen and a team of colleagues, found that middle-
school students in the city discarded more than $430,000 worth of food
each year.*? That represents more than one-quarter of the system’s entire
middle-school food budget. Disturbingly, the researchers estimated,
through extrapolating the Boston data, that the amount of food waste
generated by the USDA National School Lunch Program each year
may mean that more than $1.23 billion worth of food is thrown out
in the nation’s public schools each year. Astonishingly, Cohen’s study
was based on data collected before the HHFKA rules took effect. And
reports around the country, as you've seen, indicate the problem has
only worsened.

The nutrition community was so sensitive to charges that USDA
school lunch reforms had caused a dramatic uptick in food waste
that they were relieved when Harvard’s Cohen released another study

in 2014 indicating that food waste had not risen since the passage of
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HHFKA.® In fact, the new study suggested HHFKA was behind some
positive trends. “With the healthier school meal standards, students
are consuming significantly more fruits, vegetables, and whole grains,”
Cohen told me.*

But the study contains serious limitations. Food waste may not have
risen in the four schools Cohen studied not because students are eat-
ing more of the fruits and vegetables they’re taking but because they’re
simply taking roughly the same amount of fruits and vegetables in the
first place. How is that possible under the new rules? It turns out the
HHFKA rules contain an escape clause that doesnt mean students are
actually given more fruits and vegetables. The catch, known as “offer
versus serve,” means that students need not take any more fruits and
vegetables than they did under the previous rules.” Instead, they need
only be offered the amount described under the HHFKA rules and need
only rake the amount offered under the previous rules. Schools can
choose whether students are required to be served all that they’re offered
or a lesser amount. In schools where students aren’t necessarily taking
more fruits and vegetables, it's no surprise that waste would remain
constant. In schools that don't follow the “offer versus serve” protocol,
we can expect waste to be higher.

Have the changes under HHFKA caused an increase in food waste?
Cohen’s not sure. “The limited research conducted has found mixed
results as to whether or not schools have experienced increases in food
waste,” she told me, “and it is currently unknown if this varies by region
and/or school sociodemographic factors.”* Based on data I've seen from
around the country—including data I've discussed from the federal
governments General Accountability Office, the Los Angeles Unified
School District, and from the Cornell University and Brigham Young
University researchers—I believe the HHFKA rules did increase food
waste, likely because the rules force many kids who wanted to eat fruits

and vegetables and kids who didn’t want to eat them alike to take those
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fruits and vegetables, regardless of personal preferences. Even eating
comparatively more of a larger portion size can still mean more waste.
For example, under the old rules, let’s say a student might choose two
grapes, eat half of them, and throw away the other half. That would
result in one grape’s worth of food waste. Under the new rules, a student
might have to choose eight grapes. If they eat five, that means they've
eaten a higher percentage of fruit. But they've also tripled the amount
of food wasted.

Some nutrition experts have even gone so far as to defend this sort of
food waste as a necessary evil. They claim that merely being exposed to
fruits and vegetables can lead kids to eat them eventually. University of
California, Los Angeles Prof. William J. McCarthy, for example, told
the Los Angeles Times that food waste caused by the USDA National
School Lunch Program is “a small investment” in building healthy eat-
ing habits.”” “Today’s food waste is the forerunner to tomorrow’s healthy
eating and therefore is a worthwhile investment,” said McCarthy.*® But
the data linking exposure to consumption seem far from conclusive,
and are often focused on infants who are being weaned. What's more,
McCarthy admits the “exposure” must involve not just throwing away
the food, but actual eating. McCarthy explains how that approach can
work in the real world. “We did a study this summer that showed that
African American children, who initially disliked jicama, just two weeks
and 10 exposures later, loved the jicama,” he told me by email.* “Food
service directors who make single attempts to introduce a new fruit or
vegetable will only succeed in generating more food waste if they are not
willing to prolong their experiment for 8—14 meals.”

I like jicama. But not everyone does—regardless of how many times
they’re exposed to it. Everyone’s palate differs. And the fruits and veg-
etables that students are exposed to in schools are often the same ones
they've tried and disliked for years under both old and new school lunch
rules. Now, though, they’re often getting bigger servings of many of
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those same fruits and vegetables. And that’s creating more food waste.

Those waste figures could balloon even higher, as other school lunch
supporters urge expanding the USDA program. Author and USDA
school lunch advocate Janet Poppendieck argued in her book Free for
All that all students in public schools should be required to eat the same
USDA-funded free school lunches.® Poppendieck said this is necessary
to reduce what she calls the “stigma” kids of low-income families face
because they are the only ones who have no choice but to eat USDA
school lunches. Like Prof. McCarthy’s suggestion that food waste is a
necessary and acceptable consequence of school lunches, I believe Pop-
pendieck’s solution is no solution at all. It, too, would only increase
food waste. And what of students with food allergies, students who
keep kosher, students who are vegan, students who like to prepare their
own food, and families who want to make lunch for their kids? I think
Poppendieck, however well meaning, ignores their very real wants and
needs. Like Poppendieck’s proposed reforms, even if Prof. McCarthy’s
beliefs about produce consumption are ironclad, is it worth growing
and wasting tons of fruits and vegetables to prove that point? We know
the environmental problems that food waste causes. Isn’t there a better
way to get kids to eat good food without creating more than $1 billion
of food waste every year? Thinking outside the box, is there any way
school lunches could even help reduce food waste?

Everyone wants “healthy, nutritious meals for all students,” wrote
chef Ann Cooper, the noted school-lunch advocate who supports the
changes implemented by the Obama administration.”® “Where we dis-
agree is how to get there.” [ agree with Cooper, who I appeared alongside
on a Minnesota public radio segment focused on school lunch reform in
2012. But how to get there is the key. Cooper thinks a combination of
the HHFKA and increased food education in schools is the answer to
improving school food and reducing food waste in schools. But is more

education really the only way—or even the best way—to get healthy
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nutritious lunches nd help fight the food waste monster? I know it’s not
the only answer, or even the best answer. For a real solution, we need to
look far beyond Washington, D.C. We must look instead to kitchens
in every community in America. No, not school lunchroom kitchens.
Instead, I'm talking about your kitchen. Your neighbor’s kitchen. Local
restaurant kitchens. The commercial kitchen at your local grocer and
caterer. What do all of these kitchens have in common? They all prepare
food that you and people just like you in your community eat every
day. Each one prepares food. And each one—home kitchens, restaurant
kitchens, and grocery kitchens alike—generates food waste.

A 2004 study by a University of Arizona researcher estimated that
restaurants, grocers, and convenience stores generate more than 147
million pounds of food waste.”” More recently, a U.S. Environmental
Protection Agency official said in 2012 that 15 percent of food in land-
fills comes from restaurants.”® And while fast-food restaurants make up
the bulk of that total, nearly 40 percent of the waste comes from full-
service restaurants and grocers. The problem of food waste is national
in scope. But, at its heart, it’s also a local problem. Food waste happens
in restaurants, grocers, caterers, and home kitchens in every commu-
nity. School lunches, similarly, are a national issue that plays out locally.
School lunches are prepared and served locally. Food waste and school
lunches are, then, local problems that, if tackled in every community—
yours included—can have an overwhelmingly positive impact nation-
ally both in terms of what foods kids eat and what foods we all waste.

The solution to these national issues starts in your kitchen. Every par-
ent who can afford to make and pack a sandwich or other food leftovers
for their schoolchild should do so. Every school day. Even better, every
parent should teach their children to make their own lunches. Every
school day. Every dollar a parent gives a child to buy a USDA school
lunch contributes to our country’s food waste problem. Every bit of

food from their own kitchen a parent sends to school with their child—
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from leftover meatloaf and green beans to a peanut butter sandwich and
an apple and everything in between—helps end the cycle of food waste
at home and at school. What, though, of students who receive free- and
reduced-priced school lunches? As I noted earlier in this chapter, many
schoolkids in America depend on low-cost and no-cost food to be able
to eat lunch at school. Does urging kids who can afford to brown-bag it
mean the kids in greatest need would be forgotten? Absolutely not. The
answer may start in your kitchen, but the campaign to improve school
food and reduce food waste works only if it also continues in countless
kitchens across the country.

The reform I propose is relatively simple. First, families should take
back control of what their kids are eating by preparing a simple brown-
bag lunch for each child, every school day. This will reduce food waste
at home and at schools. Second, communities should find solutions for
kids whose families may not be able to afford to send them to school
with a lunch every day. Restaurateurs, caterers, and grocers that throw
away tons of tasty food that’s good enough to bring home and serve to
their own families the next day as leftovers can help end the senseless
and needless food waste by donating that food to families in need. Kids
with special dietary needs—such as vegans or students with food aller-
gies—can bring foods from home that meet those needs. Alternately,
families, schools, and restaurants, working in partnership at the local
level, can ensure that a specific number of gluten-free meals, for exam-
ple, are prepared each day.

Supporters of the USDA National School Lunch Program and the
HHFKA might chafe at an alternative to the program. But they might
not. The stigma that concerned Poppendieck would not exist. In many
cases, kids eating restaurant food would likely eat better-quality food
than those who eat leftovers and sandwiches from home. And Prof.
Marion Nestle, who supported the HHFKA, called my proposal “a

really interesting idea” when we appeared alongside one another on
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California public radio in 2012.* We need to work together to solve
the problems of school lunches and food waste. In schools, I see these
as one problem with a shared solution. Having families pack brown-
bag lunches, and having local restaurants, caterers, and grocers provide
high-quality packaged lunches to students in need 7s a solution to the
problems of what to serve kids and to the tons of food waste generated
by those restaurants, caterers, and grocers. Everyone from Congress to
nutrition advocates, food waste opponents, and families should recog-
nize that there is no rational explanation why feeding kids requires the
USDA to pay schools to hire staff to cook and prepare food. Not when
a better, cheaper, waste-eliminating, common-sense alternative exists.
Any school lunch program should strive to reduce food waste or, at
worst, not to contribute to food waste. A reformulated school lunch
program could be—and should be—one that actually fights against
food waste. Each state can and should require every local school sys-
tem to develop a school lunch program that does just this. In addi-
tion to giving control over what goes into lunches back to families and
reducing or eliminating much food waste, the move away from USDA
school lunches would have many other benefits. The program could
help improve childhood nutrition, reduce childhood obesity, let schools
focus on what should be their core mission of educating students, con-
trol federal spending, reduce state and local overhead and costs, and
even put a dent in USDA farm subsidies. Making changes to promote
better food and reduce food waste won't be easy. Those changes won't
happen overnight. But the need for real changes is one idea whose time

has come.

Rules Waste Tasty, Ugly Fruit
If the USDA National School Lunch Program is directly responsible for
promoting food waste on a massive scale, the impact of another set of

rules is far more subtle in its impact. But the consequences of these rules,
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which help decide indirectly which foods make it to your local grocer
and which are thrown away or left to rot in fields, are no less insidious.
These rules pertain to USDA grading of fruits, vegetables, and other
foods. You've probably seen “Grade A” eggs and “Choice” beef at your
grocer. Before we learn how grading promotes food waste, let’s look at
the purpose of these standards and see what they really mean.

The earliest USDA produce grades date back nearly a century, when
okra and blackberries were classified by the agency.” Today, graded
produce includes apples, artichokes, blueberries, broccoli, cabbage,
eggplant, garlic, kale, limes, mushrooms, onions, parsley, pears, pota-
toes, sweet potatoes, strawberries, tomatoes, and watermelons. These
standards are surprisingly pervasive. In fact, the agency has at least 150
standards in place for fruits and vegetables alone.

Most produce and meat is graded. Typically, growers pay fees to the
USDA to have their foods graded. Most USDA grades are voluntary,
though some USDA marketing order programs mandate that all pro-
duce subject to the standards meet the grading requirements. Even if
produce or meat is graded, rules typically do not require that a grade
must be displayed on food for sale. Still, many grocers and other com-
panies sell only graded produce and meat that displays the grading score
prominently. For example, Rogers Orchards in Connecticut, a mail-
order supplier of fruits, “ship[s] only our USDA Fancy grade apples and
pears.”® And some states, including North Carolina, have their own
grading requirements.”” This sort of devotion to USDA grading stan-
dards is common. “The three supermarket chains we contacted about
the standards they adhered to cited the USDA guidelines as their own
guidelines for purchasing,” reported Bon Appetit magazine in an excel-
lent 2014 piece on USDA grading standards.’®

The USDA grading scheme, while pervasive, is far from uniform.
Grades for some foods use designated terms like “fancy” or “choice,”
while others use number (“No. 2”) or letter (“Grade A”) grades to indi-
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cate the USDA rating. If that seems perplexing, that’s because it is. A
1977 report by the federal government’s Office of Technology Assess-
ment, Perspectives on Federal Retail Food Grading, criticized this “confus-
ing nomenclature,” saying it fails to convey any meaningful information
to consumers.” “Present Federal food grades impart little informa-
tion to the consumer,” the report concluded. Yet the grading system has
changed little since the report was written in the 1970s. And problems
persist. The USDA admits, for example, that all graded foods are edible
—regardless of grade—and that higher grades merely reflect a greater
amount of subjectively “desirable characteristics.”® The agency even
admits that a fruit or vegetable that doesn’t achieve the highest grade
will likely “taste exactly the same” as one that does.®!

How does that apple grading play out in the marketplace? Grocery
stores typically buy only apples that are graded as “fancy,” which means
an apple must have at least 40 percent red coverage, wrote Natural
Resources Defense Council (NRDC) food scientist Dana Gunders.®
Interestingly, fast-food restaurant chains are some of the biggest buy-
ers of produce that might otherwise end up as food waste. As Gunders
noted, many of the perfectly edible apples that won’t cut it as “fancy”
end up as snacks in McDonald’s Happy Meals.

For further evidence of the subjectivity of the grading system, one
need look no further than the USDA system for grading beef. The
agency awards its highest grade for beef, “Prime,” when a particular cut
boasts “abundant marbling,” or a high amount of fat within lean meat.®®
The singular value USDA puts on fat marbling means that grass-fed
beef, which is typically leaner than beef from cattle that are fed grain, is
less likely to earn a “Prime” grade.®

As the USDA explains, the agency grades foods based on “quality
standards” it developed with the “interest and support” of the food
industry.® The standards “are based on measurable attributes that
describe the value and utility of the product.”® The ability of large food
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businesses to determine what “measurable” characteristics determine
“value” and “utility” means industry wields enormous power over the
marketplace. An apple with a higher USDA grade, for example, has—in
the USDA’s opinion—greater “value” and “utility” than an apple with
a lesser grade.

The USDA grading standards for bunched carrots are informative.®’
The standards, established in 1954 and not updated since, identify two
grades of carrots: “U.S. No. 17 and “U.S. Commercial.” A third cat-
egory, “Unclassified,” includes carrots that are not graded by the USDA.
Some of the grading characteristics do pertain to objective standards of
quality. U.S. No. 1 carrots must be free from rot and insect damage, for
example. But many of the traits are qualitative and appear to be entirely
subjective. U.S. No. 1 carrots, as defined by the rules, are those “of simi-
lar varietal characteristics the roots of which are firm, fairly clean, fairly
well colored, fairly smooth, well-formed and . . . the diameter of each
carrot shall be not less than three-fourths inch.” U.S. Commercial-grade
carrots, on the other hand, include irregularly shaped carrots, such as
those whose roots are smaller or larger than the specified diameter. The
unevenly shaped purple, yellow, and orange carrots I recently picked up
at my local farmers market in Garrett Park, Maryland, were perfectly
crunchy, sweet, and earthy. But neither a USDA grader nor your local
grocer would know what to do with these ungraded carrots. Instead,
virtually every grocer sells one- and five-pound bags of “U.S. No. 17 car-
rots that display the requisite “similar varietal characteristics’—they’re
uniformly orange, about the same length, and certainly (heaven forbid)
not less than three-fourths of an inch in diameter.

If oddball shapes, sizes, and colors of carrots are sold at many farmers
markets, those same nonconformist root vegetables might go to waste
on a farm that supplies carrots to larger, commercial food sellers. That
means most farms, most grocers, and most restaurants. Ninety-eight

percent of produce is purchased at groceries and restaurants—which
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typically buy graded foods and which often market those foods as having
earned a specific USDA grade—versus just 2 percent that’s purchased
at farmers markets. The small farmer can earn a premium by selling at
the farmers market, but USDA grading largely cuts him off from selling
his oddly shaped foods to the grocer. Which carrots fetch the higher
price at the grocery? Simply put, the higher the grade, the higher the
price a farmer can fetch. The difference in price paid to a grower can be
significant. In an excellent segment on food waste on the popular HBO
show Last Week Tonight, host John Oliver noted that a USDA grade of
“No. 27 rather than “No. 1” can mean a farmer loses two-thirds of the
value of his crop.®® It’s this economic component where grading agricul-
tural products such as fruits, vegetables, and meat truly helps promote
tons of food waste.

Little about the rules prohibirs misshapen carrots, peaches, or apples
from reaching consumers in the market. But the USDA rules make
these edible foods that much tougher to sell and, consequently, that
much easier to waste. If profit margins are thin, it’s often easier to plow
under or throw away the crop than to pay for labor to harvest a crop
you might not be able to sell at a profit. The NRDC has noted that
harvesting crews are trained to pick produce based on grading specifica-
tions, and not to pick produce that fails, in their estimation, to make
the grade. The group estimates this happens with up to one-third of all
fruits and vegetables.®

The attributes of graded foods may be measurable, but do those char-
acteristics really establish objective quality? The USDA says the grading
system is good for consumers and producers alike, but there’s good rea-
son to be skeptical. Recall that in chapter 1, for example, Lynda Sim-
kins, of Natick Community Organic Farm in Massachusetts, described
how NCOF doesn't sell graded maple syrup because, in her words, the
USDA’s maple syrup grading system is a joke. She noted that the USDA’s

voluntary maple syrup grading system is based on color, not flavor. And
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the color of maple syrup has nothing to do with its quality. “It’s all just
a marketing tool,” Simkins told me by phone.” “It’s not reflective of the
quality of the product.” So if NCOF doesn't grade the maple syrup it
sells, how do customers know which syrup they want to buy? Simkins
told me that NCOF bottles all of its syrup in clear glass bottles and
lets customers choose whichever color syrup they want. Imagine that.
(Notably, the USDA relaxed its standards in March 2015 to allow more
syrups to earn top marks even if their color may have prevented them
from doing so in the past.)”!

Certainly, many consumers have come to expect produce, eggs, and
other foods to look similar to others of their kind. Why do all of the
tomatoes at your grocer look and taste the same? Why are the peaches
you find at your farmers market sometimes misshapen, and boast differ-
ent flavors? This is largely due to USDA grades for peaches, tomatoes,
and carrots, but it’s also thanks to a combination of grocers meeting
consumer expectations. In short, we are all complicit in making fami-
lies of fruits, vegetables, and other agricultural products look and taste
uniformly.

Even if the USDA is just part of the problem when it comes to grad-
ing and food waste—a lamentable role it shares with America’s fin-
icky consumers and its bottom-dollar-focused food industry—agency
rules for grading agricultural products like produce and meat play an
enormous role in promoting food waste. The agency has been loath
to acknowledge its role. “Consumers naturally tend to choose only the
shiniest looking apple and freshest milk at the store,” the agency notes
at its website.”” “So what happens to ‘ugly,” misshapen, or slightly out
of proportion fruits and vegetables that might have looked similar to
the ones in your garden?” The USDA doesn’t answer its own question.
Still, even if the agency won’t openly admit the role its grading rules
play in food waste, it has spoken of their impact in the past. A 1997
report by four USDA employees, Estimating and Addressing America’s
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Food Losses, cited “minimum quality standards for fresh produce set by
State and Federal marketing orders” as one of the leading causes of food
waste emanating from the nation’s farms.”” The agency’s authors noted
that these “requirements” often force farmers not to harvest “small, mis-
shapen, or otherwise blemished produce” at all.

But if the USDA seems unwilling to change, others are taking notice
of the role that grading plays in promoting food waste. And they're
starting to fight back. In fact, there’s a growing movement that’s not
just questioning how grading feeds into food waste, it's working to find
solutions to the problem. The NRDC, for example, has described sales
that happen outside the traditional USDA grading system as “breaking
the grade barrier.””* One of those who's breaking that barrier is Cali-
fornia organic farmer and author David Masumoto. “If we picked our
friends the way we selectively picked and culled our produce, we'd be
very lonely,” Masumoto wrote in an excellent 2012 op-ed on produce
grading. “No two peaches are nor should they be exactly alike. Natural
variation is natural.” Masumoto said the quest for perfect produce is
“expensive, it’s unproductive and it’s unrealistic.””

Like Masumoto, a growing number of people and groups around the
country—and around the world—are combating food waste. I came
across the work of one such group, Fruta Feia, in summer 2014. I'd
read a fantastic New York Times profile of Fruta Feia, a recently formed
Lisbon-based food co-op, that was fighting food waste in Portugal.”®
In his profile, 7imes reporter Raphael Minder called Fruta Feia “a kind
of countercultural movement.” He noted it had become popular with
budget-conscious Portuguese consumers and opponents of food waste,
and also “provided a backhanded slap to overweening European Union
rule makers.” Europe, it turns out, has rules in place that are very similar
to those the USDA uses to grade produce, meats, and other foods. In
fact, some of Europe’s rules, dictated by the European Union (EU), are

just as bad as our own.
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The rules, published a decade ago, set up what the EU calls a “general
marketing standard” that establishes grading benchmarks for a host of
produce, and “specific marketing standards” for a number of others.””
For example, the rules for apples, which are governed by specific stan-
dards that take up fourteen pages, establish three classes of the fruit:
“Extra,” “Class I,” and “Class I1I.” The rules declare that Extra-class
apples, the premium classification, must be “characteristic of the vari-
ety,” of “superior quality,” and free from cosmetic “defects,” including
in “shape, size and colouring.” Class I permits “slight defects” in size
or coloring that are generally no more than two centimeters in length,
while Class IT defects can be generally no larger than four centimeters.
The rules also establish minimum sizes for apples in all classes.

When I first reached out to Fruta Feia, I heard back from staffer
Maria Canelhas.”® I met with Canelhas when I traveled to Lisbon in
July 2014, about ten months after Fruta Feias launch. By that time,
the group—whose name literally translates as “ugly fruit”—had already
helped prevent more than thirty-five rons of food waste.”” When I con-
tacted Canelhas ten months later, that number had ballooned to 130
tons.® Canelhas told me Fruta Feia is now preventing three tons of food
from being wasted each week in Portugal.

I met Canelhas at an outdoor cafe in Lisbon around the corner from
Fruta Feia’s Intendente Square offices. Canelhas gave me a bunch of
irregularly sized grapes and two undersized melons, examples of the type
of produce that would be flagged for its size and shape by regulators and,
consequently, which may previously have gone to waste. Notably, these
small, irregularly shaped fruits were easily the freshest and best fruit
I enjoyed during my trip through parts of Portugal and Spain. Then
again, the EU rules—Ilike the American ones for grading food—make
no reference to taste. I asked Canelhas how exactly the EU rules pro-
mote food waste. The rules, she said, push consumers looking for good

produce to use the EU’s subjective grading system as an arbiter of qual-
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ity. That has a ripple effect. “When noticing this trend, distributors and
supermarkets started to buy from the farmers those classes only, leaving
the others out,” she said in a subsequent email, referring to those fruits
and vegetables not meeting government standards.®' “This explains the
difficulty that farmers are facing trying to sell these fruits and vegetables,
resulting in a huge amount of food waste. Nowadays, distributors and
supermarkets aren’t buying the less appreciated classes, so consumers
don’t have the choice to buy them, because this food isn’t even arriving
on the market.” It’s a vicious cycle. And it’s one promoted by the EU
rules. Notably, the New York Times report said Fruta Feia founder Isabel
Soares believes these EU rules are “a striking example of misplaced regu-
latory intervention.”®

“These rules lead people to think that category A or B is better qual-
ity than the rest of the categories,” Canelhas told me.* “The higher you
go on categories, the bigger and more perfect the food has to be. And
the names of the categories also lead people to think it’s a matter of
quality when it’s not. We're here to show people that even the [nonstan-
dardized] fruit and misshaped vegetables can be of excellent quality,”
she said, echoing NCOF head Lynda Simkins’s comments on the lack of
any relationship between a maple syrup’s grade and its quality.

Soares, Canelhas’s colleague, launched Fruta Feia when she was liv-
ing in Barcelona and working on renewable energy issues. There, Soares
became interested in the problem of food waste, Canelhas told me, and
spoke with an uncle of hers who farms. He told Soares he was often
forced to throw away a large amount of edible produce because of a
combination of EU rules and grocer and consumer preferences. Soares
eventually decided to do something about the problem, and secured
funds to launch Fruta Feia by entering and placing second in a Portu-
guese contest seeking groundbreaking ideas in social entrepreneurship.

Fruta Feia pays farmers who sell ugly fruit about half what theyd

expect to receive from a grocer for produce that meets EU standards.
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That’s income a farmer wouldn’t otherwise have. The group passes its
savings along to members. People pay about seven dollars to join the
co-op, then pay another five dollars each week for about eight pounds
of produce that’s available at a pickup point. The model is similar to an
American CSA. It’s just that consumers can expect to receive oddball
shapes and sizes they'd never see in a grocery store. Those consumers
come from all walks of life. “We have college students, foreigners living
in Portugal, families with kids, and old couples,” Canelhas told me.*
“But they all have a few characteristics in common: they’re people who
are aware of this social and environmental problem and who feel like
they can and want to do something about it. They’re also unsettled by
these EU rules and they want to help farmers sell their ‘ugly fruit’ because
they know and understand that it’s the same quality as the ‘pretty food.”
Also, they want to consume food that’s produced locally and sold at a
price that’s fair both to farmers and to themselves as consumers.

“Fruta Feia’s main goal is to fight food waste, although we also intend
to raise awareness and to question the cause and impact of these rules
to farmers, to the environment and to the consumer,” said Canelhas.®’
“We intend to help changing the consumption patterns that are causing
this food waste problem and help educating people that the ‘ugly fruit’
is the same quality as the pretty one.” The group’s outreach is work-
ing. As Fruta Feia’s successes have grown, so too has the organization.
In addition to Soares and Canelhas, Fruta Feia recently hired a third
employee. The group also hosts eighty volunteers. Fruta Feia now has a
trio of pickup points, Canelhas told me, and has widened its distribu-
tion network to include three-dozen partner farmers. Most are small- or
medium-sized farmers, she said, but the group also works with a small
number of large producers. Impressively, Fruta Feia was serving 800
consumers in summer 2015—nearly double those it served when I first
heard about the group in summer 2014.%

The tons of food waste avoided and farmers and consumers served
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shows that the work Canelhas, Soares, and Fruta Feia are doing to pre-
vent food waste is incredibly valuable and important. But there’s much
more to the story. In a country such as Portugal that’s been hit hard in
recent years by an economic downturn, where nearly one in four Portu-
guese may be unemployed, Fruta Feia’s work is vital.¥” The group is not
just preventing food waste and helping society reap all the benefits from
doing so, it’s helping struggling farmers make money and struggling
consumers buy healthier food at a lower cost. Not surprisingly, Fruta
Feia has won numerous awards for its work, including ones from the
Yves Rocher Foundation, Anténio Sérgio Foundation, Crédito Agricola,
and, notably, the Calouste Gulbenkian Foundation, which helped fund
the group’s launch.®® The group’s attention-grabbing motto, “beautiful
people eat ugly fruit,” has garnered plenty of press. British newspaper
The Guardian recently ranked Fruta Feia in sixteenth place on its list of
the fifty hottest international food trends.® It also just won new fund-
ing from an EU environmental body, which Canelhas told me will allow
Fruta Feia to expand throughout Portugal over the next few years.”

So far, Canelhas said, Fruta Feia’s work has focused on changing con-
sumers buying habits, rather than on changing EU rules. But those
rules have inched in a better direction in recent years anyway. Unlike the
United States, for example, the EU has actually scaled back its grading
standards in recent years, Canelhas told me, from thirty-six to ten, for
“specific marketing standards.” Just like in the United States, though,
the EU rules exist thanks to pressure from large agricultural produc-
ers and sellers. “The E.U. has set standards and follows an agricultural
policy that is focused on what the big players in the food supply chain
want, even if that means an incredible amount of waste,” Joao Barroso,
an environmental scientist, told the New York Times's Raphael Minder.”!
Rules supported by large industries are difficult to change. Perhaps Fruta
Feia’s focus on changing palates, rather than laws, is sound.

Interestingly, the undersized produce favored by Fruta Feia and its

133



134

BITING THE HANDS THAT FEED US

customer base—the same fruits and vegetables deemed déclassé by EU
and USDA regulations—may turn out not just to be particularly tasty.
It may also have environmental benefits beyond the fact Fruta Feia has
saved it from the landfill. That’s because growing smaller produce may
actually help water conservation efforts. David Masumoto—the Cali-
fornia author and farmer—has been growing smaller peaches by using
less water, dictated not by flavor but by California’s ongoing drought.
Masumoto told Civil Eats that he got his inspiration from campaigners
for ugly fruits.”” Others have, too. Across the country, in Boston, a new
market that’s being billed as “America’s most local food market” opened
in summer 2015, in the heart of the city.”” The mission of the Boston
Public Market is to sell only local produce, meats, seafood, and other
goods—Tlike cheese—that are made locally, using local ingredients. The
market has asked vendors to keep prices low, so the foods sold there
can be more affordable for everyone, including low-income consumers.
That means ugly fruit. “For most farmers,” the Boston Globe reported,
“it means selling ‘seconds,” or produce slightly bruised or oddly shaped,
at a lower price.” Although lower-priced items and seconds were hard
to find on my first visit to the market, in October 2015, I'm optimistic
such items might appear as the market grows.

Although most readers can picture what a misshapen carrot or a
slightly bruised tomato looks like, it may be more difficult to figure
out what the “seconds” of seafood sold at the Boston Public Market
might mean. The idea of eating fish that’s somehow imperfect seems less
than appetizing and, perhaps, less than smart. As you're about to learn,
though, fighting waste in our seas and oceans doesn’t means eating rot-
ten fish. Rather, it means embracing ideas such as trash fish, which,

despite the name, means fresh and tasty seafood.

Throwback Rules
No discussion of rules that promote food waste would be complete with-

out focusing on federal, state, and international rules that, together, pro-
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mote the wanton devastation of countless fish and other marine life in
the world’s oceans and seas. Bycatch, the term used to describe much of
this senseless waste, is the harvesting of nontarget fish and other marine
animals. Bycatch is often what happens when fishermen literally cast a
wide net, trawl the bottom of the ocean indiscriminately, or use other
unsustainable fishing practices in the quest to catch a certain species—
tuna or shrimp, for example—and end up also catching turtles, sharks,
dolphins, salmon, and other species the fishermen did not intend to
catch. The Safina Center at New York’s Stony Brook University says
most bycatch is “already dead when it hits the” boat. But bycatch also
includes fish that are alive but are “the wrong size, poor quality, low mar-
ket value, or [keeping them is] prohibited for conservation reasons.”*

The data on bycatch are as stunning and depressing as any on food
waste caused by school lunches policies, fruit and vegetable grading, or
other food-waste sources. The Monterey Bay Aquarium reports that up
to six pounds of other species die for every pound of shrimp hauled to
shore.” A 2014 report on bycatch by the group Oceana, a nonprofit
dedicated to protecting the world’s oceans, noted that up to 40 percent
of fish caught worldwide—or 63 billion pounds of fish, marine mam-
mals, and other ocean dwellers—is bycatch.” The figures in the United
States are slightly better, the group reported, with bycatch representing
about one-fifth of the domestic catch.

Efforts to promote sustainable fishing, the Pew Charitable Trusts
noted in 2015, focus on the dual goals of “reduc[ing] bycatch while
allowing fishing to continue.”” The leading law regulating U.S. fisheries
is the Magnuson-Stevens Fishery Conservation and Management Act
(MSA).”® This law, adopted in 1976, established eight regional coun-
cils that support and protect fish stocks within their respective regions
through various quotas, limits, and other policies. Much of the conver-
sation about limiting waste and bycatch typically revolves around the
need to strengthen or expand the MSA. There’s indeed some truth to

the need for strong laws. For example, in chapter 5—which focuses on
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good food laws—you’ll learn about why the federal government’s exist-
ing ban on the practice of shark finning is an important law that’s worth
supporting. But stronger new rules aren’t always the answer. Stronger
rules, as you've seen in this book, aren’t even offen the answer. Just as
you've seen with the other examples in this chapter of laws that promote
food waste, there are plenty of ways that existing rules for fisheries pro-
mote waste.

For example, Gib Brogan, of Oceana, told NPR shortly after the
group issued its 2014 report on bycatch that “fishing regulations are
partly to blame for wasted seafood . . . because fishermen who have
permits to catch certain species must throw back other valuable species
they accidentally catch—even if the fish are dead.” Brogan went on
to explain that Alaska trawlers seeking fish that live on the ocean bot-
tom, such as flounder and sole, also catch millions of pounds of hali-
but and cod. But the rules bar fishermen from taking the halibut and
cod to shore and selling them—even if the fish are edible and dying or
dead. Consequently, fishermen often discard living and dead bycatch at
sea. This sort of indiscriminant waste has drawn criticism from many
quarters. The United Nations Food and Agriculture Organization noted
“fishery regulations may promote discards or do little to minimize or
eliminate them.”'® In testimony before a U.S. Senate committee on the
MSA in 2013, Brian Rothschild, president of the Center for Sustainable
Fisheries, a group that promotes conservation and economic develop-
ment, said that the nation’s “fisheries management . . . system gener-
ates considerable waste.”'" In 2011, Rothschild described how rules
approved by Congress cause 100,000 tons of fish to be wasted each year.
That fish, Rothschild said, is valued at $300 million “at the dock” and
four times that amount—$1.2 billion—on the open market.'*

The practice of trawling, which I noted above, has itself drawn
fire from many environmental advocates. Trawling involves dragging

a weighted fishing net along the ocean floor, often to catch so-called
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groundfish. Although this practice may cause little or no lasting dam-
age in some areas, it can also destroy marine habitat, promote bycatch,
and damage fragile ecosystems such as coral reefs. Some restrictions on
the practice rightly exist today. Others may be needed. But groups such
as The Nature Conservancy are also finding creative alternatives to the
practice of trawling. The group’s novel Central Coast Groundfish Proj-
ect in California is promoting sustainable fisheries management prac-
tices there.'™ As part of the project, the group has bought up trawling
permits and, in turn, leased them to fishermen who agree to follow
certain conservation practices (such as seining, instead of trawling) in
exchange for using the permits. A 2011 New York Times report called
this a “collaborative model for sustainable fishing.”'* An approach like
this one that involves conservation groups playing a leading role in fish-
eries management may provide fishermen, consumers, fish stocks, and
the marine environment with the greatest shared benefits.

Nonprofit environmental groups aren’t the only ones taking the lead
in this area. During the course of researching this book, I learned about
the work of Sea to Table, a business that helps fight ocean food waste
by partnering with small-scale, sustainable fishermen to open up new
markets for their catch. I spoke with Sean Dimin, one of the founders,
about Sea to Table’s work. “Sea to Table works with independent fisher-
men and commercial docks around the country each day shipping their
catch directly to restaurant chefs and more recently university dining
halls and home delivery companies,” Dimin told me.'” “We work to
build better choices within our food system and provide greater value
back to the men and women responsible for the harvest.”

Although Dimin praised wild fisheries in the United States as “some
of the best managed in the world”—and noted that they continue to
improve—he also pointed out that Sea to Table’s work with individual
fishermen around the country leads him and others to “often hear dis-

content and sometimes bewilderment at the laws and regulations that
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govern U.S. seafood policy.” Dimin shared a disheartening YouTube
link with me that shows what appears to be thousands of striped bass
floating dead in waters off North Carolina.'® Sadly, federal laws help
promote this sort of waste. Under the Lacey Act, a federal law, it is illegal
for anyone to transport or sell fish that were taken in violation of any
federal rules.'” That means a fisherman who catches a fish that turns out
not to be legal—if, for example, a fish isn’t the right size, if the fisherman
doesn’t have a permit to catch that species, or even if he has a permit to
catch the species but the permit doesn’t allow him to catch the species in
the place where he caught it—must throw the fish back whether it’s alive
or dead. The Lacey Act is serious business. The U.S. Justice Department
is presently prosecuting more than a dozen fishermen for taking striped
bass in federal waters, which is currently illegal.'”® The men claim they
took the bass legally in North Carolina state waters, which extend to
three nautical miles from the Tar Heel State’s seashore.

The line between what's legal and what’s not, as in the North Caro-
lina case, which concerns 90,000 pounds of striped bass, can be nebu-
lous.'” But that fuzzy line can be the difference between throwing away
thousands of fish and keeping and selling them. It can be the difference
between earning a profit or a huge fine. Dimin shared with me a story
that helps illustrate this issue. Summer flounder, also known as fluke, is
a species managed jointly in federal and state waters by three different
federal agencies. States up and down the Eastern Seaboard, from Maine
to the Carolinas, also manage fluke fishing within their respective state
coastal waters. States set quotas, Dimin said, to comply with a federal
maximum fishing target, “with each state allowed to set limits and sea-
sons as long as the overall conservation goal is achieved.”''* Dimin said
it’s common for fishermen to “hold quota®—or, to be licensed to take a
fish, such as fluke—in several states. But because states are allowed to set
limits and establish open and closed fishing seasons, complications can

arise. And those complications have resulted in enormous waste.
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“One vessel we know out of Montauk, New York, traveled southwest
to New Jersey to fish quota as the New York season was closed,” Dimin
told me. “At the end of a productive day a storm began to brew threat-
ening the vessel’s safety. The captain had to make a decision; either ride
into the storm to offload his catch legally in [New Jersey] or dump the
fish and hightail back to his home port in [New York]. Had he carried
his fish back to [New York] during a closed season he would have been
subject to heavy fines for possessing an illegal catch. This all happens on
bordering states with bordering waterlines. Needless to say, the captain
chose the safety of his vessel and crew, dumping the fish overboard and
heading home to port.”!"

Forcing fishermen to throw away edible fish that may not be “legal”
for reasons such as these—to force edible catch to become wasted
bycatch—is a bizarre conservation strategy. It’s similar in effect to the
destruction of ivory seized from poachers, something the federal gov-
ernment and African governments have done in recent years. Although
poaching ivory is rightly illegal, the destruction of seized ivory only
serves to restrict the supply, which in turn drives up the price for ivory,
which in turn makes ivory poaching more profitable, a vicious cycle that
the late Brookings Institute senior fellow Mwangi S. Kimenyi discussed
in 2015.""% A better solution to the ivory problem would be to seize
the ivory, flood the market with it, and use the proceeds to protect ele-
phants, rhinoceroses, and other animals, which would serve to depress
ivory prices and make poaching less profitable and more difficult.

Similarly, rules that would allow fishermen to sell fish they’ve caught—
but don’t have permission to sell—and that are dead or dying but edible
is simply smart policy. There’s no saving a dead fish. But allowing that
fish to be sold means less fish of that and other species will die. That dead
fish cant be saved, but its sale can help save its living cousins. The New
York Times article on The Nature Conservancy’s efforts showed how that

group’s conservation efforts embrace this approach.'® For example, the
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report noted, one fisherman working with the group caught hundreds
of a threatened rockfish species that’s protected under federal fisheries
rules. Instead of throwing the catch back, though, the fisherman used
an iPad to document and report the catch to others in the area (so they
could avoid making the same mistake he had), brought the catch back
to shore, and sold it. The catch counted against his annual quota.

“The conservancy’s model is designed to take advantage of radical
new changes in government regulation that allow fishermen in the
region both more control and more responsibility for their operating
choices,” reported the New York Times. “The new rules have led to bet-
ter conservation practices across all fleets, government monitors say.”

Just as with food waste caused by the USDA National School Lunch
Program and by domestic produce grading and EU produce standards,
changing the rules is a key step to reducing food waste. Governments
can—and should—impose some limits on the quantity of fish that can
be taken, on the length or time of seasons for harvesting various fish,
and on some methods of fishing. But these rules should not compel
waste. Still, it would be a mistake to simply blame bad rules for the
problem of overfishing and ocean waste. Although rules and practices at
sea must change, so too must sales, marketing, and consumer behavior.

In addition to Sea to Table, other advocates for sustainable seafood are
making waves in this area by suggesting a variety of solutions. I first met
Ben Sargent, the seafood-obsessed author of the cookbook 7he Catch
and host of the television show Hook, Line, and Dinner, several years
ago while writing a profile of his colorful, avant-garde, underground-
lobster-roll salesman alter-ego, Dr. Klaw.'"* Sargent has seawater run-
ning through his veins. His grandfather, father, sister, brother, and
brother-in-law have all been deeply involved in fishing and related envi-
ronmental and regulatory issues. He’s passionate about sustainable fish-
ing and outraged by waste.

“The most disgusting thing we are doing is targeting fish and throw-
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ing bycatch into the ocean,” Sargent told me by email.'"> “It’s so repul-
sive I can’t even believe it’s still happening. That to me is about the worst
thing out there.” Sargent is so angered by overfishing that he’s skeptical
about the future of all fishing. “At this point,” he told me, “sustainable
fishing means no fishing at all.” But that skepticism quickly changes to
potty-mouthed glee when you ask Sargent about invasive species. “We
can eat the shit out of those because they eat everything in their path
and it’s a real problem,” he said. Sargent pointed out that many invasive
species taste great. (That many wasted foods taste great is a popular
refrain I've heard many times when it comes to strategies for prevent-
ing food waste.) Sargent noted that snakehead fish, an invasive species
in the mid-Atlantic states, and one I've eaten and enjoyed thoroughly,
tastes fantastic. Sargent told me we should “fish the crap out of” the
snakehead. But, he said, we'll need to relax rules to make it easier to
serve invasive species. “Bend the laws a little about serving fresh water
fish or give people a license to be able to sell them to the local fish and
chips joint,” he told me, referring to many existing laws that restrict the
sale of freshwater fish."'® That’s still more rules that need bending.
Others have committed to turning bycatch into dinner. Houston,
Texas chef PJ Stoops took it upon himself to popularize eating all sorts
of fish that previously had gone to waste. Stoops is a giant in the “trash
fish world,” a term Sea to Table’s Travis Riggs used to describe to me
a world I didn’t even know existed.""” Trash fish, a term for unpopu-
lar species of bycatch, is—like invasive species—slowly becoming an
increasingly popular menu option. A 2012 article in Bon Appetir maga-
zine said Stoops had helped make trash fish hip.""® He did so first by
creating a market for the bycatch with fishermen, urging them to sell
him what theyd otherwise throw away. Then he put bycatch on his
restaurant menus, and also sold it to fellow chefs and other consumers.
“Stoops citels] sustainability as the biggest impact of bringing bycatch

to the mainstream,” the piece noted. Stoops helped create a market out
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of waste, and helped ease the burden faced by overfished species in the
process.

Innovators like Stoops, Sea to Table, Sargent, and Fruta Feia are help-
ing to reduce food waste by creating new markets for food that might
otherwise be squandered. Government rules are too often the cause of
this waste, and eliminating them is an important step in ensuring a more
sustainable food future. From disincentives for restaurants to compost
to ineffective school lunch programs to the marginalization of edible
fruits and vegetables, these rules are vast in scope and number. They
also stretch across borders. EU produce standards are but one example.

But remember, it’s not just the waste itself that’s the problem. It’s
also the problems that waste causes, including the fact that wasted
food ends up belching methane in landfills. That’s why sustainabil-
ity—“sustentabilidade” in Portuguese, as Fruta Feia’s Maria Canelhas
explained—is a term that applies not just to preventing waste but also to
eradicating its secondary impacts. The campaign to promote ugly fruit
helps put to good use the resources that were used to grow the food. It
helps reduce pesticide use, Canelhas noted, by selling fruits and veg-
etables that weren't economically valuable enough to spray. And smaller
fruits, as David Masumoto noted, require less water.

Yes, the rules must change for sustainable food to supplant food
waste. But so must we all. Changing consumer behavior—like Fruta
Feia, David Masumoto, Sea to Table, and others are doing—is another
important step for reducing food waste. But it takes will. With school
lunches, we've got to show a willingness to save, prepare, and eat left-
overs. With fruits and vegetables, we must be willing to eat so-called
ugly fruit. With seafood, we must be willing to choose the so-called
trash fish.

We need to change. But what about consumers who are ahead of the
curve, who've already changed? What about those who are so certain

of their food choices and so committed to obtaining their own food
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that, in some or even most cases, they don't even want to be consumers?
By that I don’t mean people who don’t want to eat but, rather, people
who want to grow, raise, produce, share, or obtain food for themselves
and their families—firsthand. Surely no rules would interfere with a
person’s ability to grow their own fruits and vegetables—ugly or not—
right? What about the farmer who sells some wheat but keeps some for
his family? Certainly that’s well within the law. What about the person
who wants to forage for wild berries or mushrooms? What of charitable
people who volunteer to share food with those in need, including the
homeless and less fortunate? There’s no way rules would outlaw these
practices, right? In fact, a web of different rules prohibits these and other
traditional and sustainable food practices. Such rules exist at all levels of
government. As you're about to see, they may constitute the most outra-

geous and indefensible sort of food rules imaginable.
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CHAPTER 4

| Say “Tomato,” You Say “No”

I THE INTRODUCTION TO THIS BOOK, you learned about Ohio farmer
Roscoe Filburn, who in 1941 challenged a USDA rule that barred him
from keeping a quantity of wheat for his own family’s use. The lore
around the case has Filburn claiming he and his family were using the
surplus wheat to make bread. That may not tell the whole story. “To
consume the 239 excess bushels at issue in the July 1941 wheat harvest,”
wrote law professor Jim Chen, in a definitive Emory Law Journal article
on the case’s legacy, “the Filburns would have had to consume nearly
forty-four one-pound loaves of bread each day for the following year.”"
As 1 noted in this book’s introduction, Filburn and his family sold the
amount of wheat the USDA said they could and kept the rest to make
bread—yes—and also to feed to the family’s livestock and to save some for
seed. Farmers have been doing exactly this since the dawn of farming—
selling (or trading) some of the food they produce, using another por-
tion of the food to feed themselves and their family, saving some for
next year’s planting, and using the rest to feed their pigs, chickens, goats,

and cattle. Still, the Supreme Court ruled against Filburn, saying the
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USDA had the power to order him not to keep any of the wheat he grew
to make bread, to feed livestock, or for any other reason.

This was an unfair and incorrect decision in 1941. It still rings that
way today. And while Roscoe Filburn’s case has remained an impor-
tant one for courts and legal scholars interested in the constitutional
questions underlying the case—including the boundaries of the Con-
stitution’s Commerce Clause—what this case says about sustainability
and peoples’ rights to feed themselves, their families, and others has
largely been ignored. To me, the case says much—too much, perhaps—
about the ways governments and courts view such rights. There’s noth-
ing more notionally sustainable about eating than when people choose
to feed themselves—and their family, friends, and others—with food
they grew, raised, hunted, fished, foraged, found, shared, or otherwise
obtained all by themselves.

In The Omnivores Dilemma, for example, author Michael Pollan
wrote that “the perfect meal” is the one he obtains solely of his own
accord.” His first rule for such a meal, Pollan wrote, is that every single
menu item “must have been hunted, gathered, or grown by me.” Pol-
lan went on to point out that for most, eating this way regularly is as
“unsustainable” as is eating fast-food regularly. He’s right. Most of us
have jobs or other responsibilities that prevent us from farming, hunt-
ing, gathering, and fishing to the extent that it can provide all the food
we need. But in each case—be it the perfect meal or the fast-food meal
Pollan posited as its opposite—there are those who o make this choice.
Whether it’s eating only what you've hunted, gathered, and grown or
eating only what a fast-food chain has pieced together for you, a few
facts hold true. Many people choose to eat this way sometimes. Some
people choose to eat this way often. And a few people—very few—
choose to eat this way always.

Pollan has Ais rules for a perfect meal. They require him to hunt,

gather, and grow everything he puts on his dinner table. In his perfect
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meal, he hunts the pig, forages for the mushrooms, and grows the veg-
etables. Then he cooks the dinner. But federal, state, and local govern-
ments have their rules, too. What if government rules like those that
barred Roscoe Filburn from using his own wheat to prepare dinner also
prevented Pollan from obtaining his perfect meal? In fact, this happens
all the time; if not to Pollan himself, then to millions of other Ameri-
cans. Federal, state, and local governments can—and do—tell people
all the time that they can’t grow, can't raise, can't forage, and can’t share
food. As you're about to see, some rules even prevent people from using
water from their own wells. If the federal government of the 1940s was
“skeptical of amateur farmers”—as I noted in this book’s introduction
that 77me magazine had reported at the time—today’s federal, state, and
local governments are skeptical of gardeners, foragers, good Samaritans,
and others who make, obtain, and provide food outside the commercial
mainstream.

If sustainability starts at home, then so too do rules that determine
just how sustainable you can be in your home life. Farmers can rely on
their own crops and livestock for food, compost, clothing, and a host of
other solutions. Gardens can be a great place for homeowners to help
feed a family and use composted waste. Even other less obvious home-
based pursuits can feed into sustainability efforts.

For example, brewing beer—whether from ingredients grown at
home or obtained at a farm or store—can help reduce packaging and
transport costs, help out local farmers keen to receive spent grains, and
give homebrewers the ultimate control over what theyre drinking. The
explosion of homebrewing in America in recent decades is a great exam-
ple of how federal rules can affect your home. Before 1978, it was illegal
for Americans to brew beer at home. That year, President Jimmy Carter
signed into law a bill that allowed Americans to make beer (and wine)
at home, so long as they didn’t sell it.’ In addition to letting Ameri-

cans brew beer at home for the first time since Prohibition, the law is
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credited with helping to set in motion the explosion of craft brewing in
this country, as many of yesterday’s homebrewers went on to become
today’s commercial craft brewers. Although the ban on homebrewing
is one of the best known examples of a prohibition on producing one’s
own food at home, many arguably more sustainable food practices—
ones far more mundane than brewing beer—are banned at home by a
tangled web of local rules.

Growing food in home gardens is among the easiest, most popular,
and most personal ways to promote and consume sustainable food. It’s
also a practice that’s exploded in popularity in recent years. A 2009
report by the National Gardening Association found that nearly one-
third of American households raises some combination of fruits and
vegetables at home.* A 2014 report by the same group found that the
number of edible gardens had grown since the earlier report by 17 per-
cent.” A 2012 report by the New York Times noted that home food gar-
dens are a byproduct of the “growing interest in sustainability.”

Despite the mushrooming popularity of raising food at home, gar-
deners around the country have faced a dizzying number of bewildering
restrictions in recent years. “Jason Helvenston was at work on his second
crop, spreading compost to fertilize the carrots, bok choy, kale and doz-
ens of other vegetables he grows organically on his property in Orlando,
Fla., when the trouble began,” reads the lede of that same New York
Times article, which focuses on municipal battles over home gardens.” A
neighbor’s landlord had complained that Helvenston’s neat little garden
made his house look “like a farm.” Helvenston, a sustainability consul-
tant, squared off against city officials intent on forcing him to rip up the
garden in his front yard. The city backed down in 2013, and Helven-
ston was able to keep his garden. But others haven't been so lucky.

In some cases, local governments have gone so far as to rip food-
bearing plants from the yards of residents. Denise Morrison of Tulsa,

Oklahoma is one such victim. In 2012, Tulsa code enforcement officers
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walked into Morrison’s front yard without her permission and uprooted
her edible garden. Morrison, who was unemployed at the time, was
using the foods she grew to sustain herself during a difficult period.
Code officers, on the other hand, were enforcing a city ordinance that
said plants cannot be higher than twelve inches “unless they’re used for
human consumption.” Morrison’s garden contained “lemon, stevia,
garlic chives, grapes, strawberries, apple mint, spearmint, peppermint,”
fruit trees, and other foods that would have been used for her con-
sumption had the code enforcers not cut some down and ripped others
right out of the ground.® The city claimed Morrison’s “yard did not con-
tain any organic garden, but had large amounts of untended, dead and
decaying vegetation; unhealthy trees; dead tree limbs; and rotting tires.”™
Morrison—who had taken photos of her edible garden and shared them
with the city—fought back, filing a civil rights lawsuit against the city.
Amazingly, two successive federal courts dismissed her lawsuit. They
determined Tulsa officials had provided Morrison with adequate notice
before taking action.'

Although Morrison’s case may seem extreme, others have even faced
jail time for nothing more than growing food in their own yard. In 2011,
an Oak Park, Michigan, woman was threatened with more than three
months in jail for keeping a beautiful, well-manicured, edible garden in
her front yard."" City officials charged Julie Bass with a misdemeanor,
arguing that Bass’s basil, cabbage, carrots, cucumbers, tomatoes, and
other edible produce were not “suitable live plant material.” The city
has its own definition of what “suitable” means. “If you look at the dic-
tionary, suitable means common,” city planner Kevin Rulkowski told
local station WXYZ. Rulkowski is wrong not just about Bass’s garden
but about the meaning of the word “suitable.” It means—among other
terms that do not include the word “common”—“similar,” “matching,”
“adapted to a use or purpose,” or “proper,” according to Websters Dic-

tionary."* In fact, “common” isn’t even a synonym for “suitable.” For
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these reasons, perhaps, the city eventually dropped the charges against
Bass."?

Other examples of cities and towns cracking down on residents’ veg-
etable gardens are less extreme, if no less ridiculous and maddening in
nature. In 2012, for example, Newton, Massachusetts officials ordered
a town resident to remove his hanging tomato garden from his front
yard." Officials said the hanging garden violated a city ordinance pro-
hibiting the construction of “swing sets, swimming pools, or sheds” in
a front yard. Newton resident Eli Katzoff was forced to move his plants
to the grounds of Andover Newton Theological School, a nearby semi-
nary. The seminary was happy to take in the tomatoes, but its leader
was perplexed by the town’s behavior. “Who can be against tomatoes?”
wondered then-seminary president Nick Carter."

Tomatoes—a fruit—are probably fine in Miami Shores, Florida. But
vegetables are not. The city code was amended to prohibit growing veg-
etables in a front yard in 2013. Hermine Ricketts and her husband Tom
Carroll had been raising vegetables in their front yard in the city for
more than fifteen years. The couple had a host of vegetables growing
there—including arugula, cabbage, kale, and onions—when the city
changed the code. Days later, a city code enforcement officer showed
up at their home and ordered them to rip up their garden or face fines
of $50 per day. “I politely asked the Village to leave me in peace and
let me do my gardening,” Rickets told her local CBS afhliate, “but they
refused to do that.”'® The couple, devastated, was forced to uproot the
garden. “When our garden was in full production, we had no need to
shop for produce,” Rickets told the station. “At least 80 percent of our
meals were harvested fresh from our garden. This law crushes our free-
dom to grow our own healthy food. No one should have to expend time
and energy dealing with such nonsense.” The couple fought back, suing
the city in 2013.

Prohibitions on gardens such as those in Orlando, Tulsa, Newton,
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Miami Shores, and elsewhere arise largely out of zoning regulations.
Zoning, supporters contend, is intended to prevent conflicts and nui-
sances from arising. There’s probably some truth to that argument. But
sometimes, as in the case of the prohibitions on edible gardens detailed
in this chapter, zoning itself becomes the nuisance and the source of
conflict. In Orlando, for example, where Jason Helvenston raised his
garden, the city admitted its zoning rules were too vague to charge Hel-
venston with violating the city code. But the specifics the city proposed
as a fix to that code—including a rule that would confine annual crops
to no more than 25 percent of a front yard—simply replaced untenable
vagueness with indefensible arbitrariness. “We think 25 percent is more
than sufficient to provide for kitchen gardening in the front-yard area,”
chief city planner Jason Burton said at a contentious hearing attended
by what the Orlando Sentinel characterized as “[d]ozens of garden lov-
ers.”"
In the end, the real purpose of zoning is to protect property values.
Because many owners and buyers prefer the look of a manicured lawn
to that of an edible garden—just like USDA rules prefer the look of a
perfectly symmetrical tomato to that of an “ugly” one—zoning rules
tend to reflect those wishes. As the examples in this chapter suggest,
change to those rules has been slow to come. But change is coming,.
In 2007, Sacramento, California, revised its zoning code to eliminate
a ban on front-yard gardens.'® In nearby Berkeley, the Ecology Center
reported in 2010, city government laid plans to encourage residents to
raise edible gardens.'” That same year, Seattle lawmakers eased restric-
tions on a host of home-based agricultural practices.® But in cities such
as Miami Shores, where Hermine Ricketts and her husband Tom Car-
roll have to deal with the “nonsense” underlying the city’s ban, a court
will decide the matter.

The alternative typically proffered by opponents of front-yard edible

gardens—Ilimiting your garden to your backyard only—ignores two
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very real issues. First, backyards can be imperfect—or even nonexistent.
Those that do exist may be tiny, rocky, wooded, or otherwise unsuitable
for gardening. Some people don’t get enough sun in their backyards to
grow fruits and vegetables, which require ample light to flourish. That
was the problem faced by Helvenston and by Ricketts and Carroll. Sec-
ond, lawns—the conventional choice for yard vegetation—typically use
more water than do edible gardens. Estimates of water savings vary, but
most sources agree that fruit and vegetable gardens use less water than
would a lawn in a comparable space.”’ Those who want to live more
sustainably often choose to grow some of their own food and find ways
both to reduce their reliance on commercially bought food and lower
their water use. Swapping out a lawn for an edible garden can help

achieve both goals.

NIMB(OF)Y [Not in My Back (Or Front) Yard]

If zoning rules can pose serious challenges for those like Helvenston and
Ricketts and others who want to raise edible gardens in their own yards,
these challenges often pale when compared to those faced by people
who want to raise yet another form of sustenance in their yards: live-
stock. Chickens—or, more specifically, egg-laying hens—have become
the face of backyard livestock. Supporters of keeping backyard chickens
note the birds are a prized addition to any yard, providing a regular
source for fresh eggs and fertilizer and a natural means of controlling
pests such as grubs.

Data show chicken ownership is growing. A 2013 USDA report,
Urban Chicken Ownership in Four U.S. Cities, looked at the “growing
phenomenon” of chicken ownership in Denver, Los Angeles, Miami,
and New York City and their surrounding areas.”” The report found that
more than 4 percent of single-family homes in those cities with at least
an acre of land raised chickens, and that another 4 percent of all house-

holds without chickens planned to begin raising them within the next
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five years. A 2010 report submitted to a Georgia town’s planning com-
mission, which was considering new rules to permit raising backyard
chickens, declared that “the raising of backyard chickens yields several
bona fide and scientifically demonstrable ways to open the eyes of the
average citizen to the world of sustainable behaviors as it provides for
a safe source of eating.”” In 2014, the website BackyardChickens.com
claimed to have more than 280,000 active users.** Chicken-ownership
magazines such as Backyard Poultry and Chickens appear to be thriving.

Salt Lake City relaxed its rules for keeping backyard chickens in
2010, as part of its SLC Green initiative. The city appears pleased with
the results. “Residential chickens benefit our community in a variety of
ways while providing a sustainable, healthy and fun source of food,” the
city reported.”

Despite what the 2013 USDA report called a “growing acceptance
of urban farming” in places like Salt Lake City, Seattle, and elsewhere,
detractors lob a host of charges against chickens: they’re unclean, smelly,
and noisy.” Those charges don't stick. For example, cities and towns that
permit the keeping of quiet egg-laying hens invariably—and rightly—
prohibit raising noisy roosters, and have other rules in place to prohibit
nuisances from disturbing neighbors.

Still, while the number of cities and towns that permit keeping chick-
ens has expanded alongside growing demand, opponents still represent
a formidable challenge to backyard chicken advocates. In Omaha, for
example, backyard chickens have pitted neighbor against neighbor in
a heated courtroom drama. “After a hearing Thursday in which one
neighbor asked a judge to order the removal of the other neighbor’s
chickens from the woman’s yard, attorneys for both neighbors refused
to let their clients answer any questions,” the Omaha World-Herald
reported, somewhat incredulously. “About chickens.”*” Opposition isn’t
confined to metropolitan areas such as Omaha. Consider that in August

2015 alone, South Lyon, Michigan, a Detroit suburb, upheld its poultry
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ban, a Springfield Township, Pennsylvania family was fined for keep-
ing chickens on their property, and the Waukegan, Illinois city council
voted against an ordinance that would permit keeping chickens in the
Chicago suburb.”® These examples are just a sample of losses supporters
of raising chickens sustained during that one summer month.

In 2012, a woman in Pekin, Illinois, a three-hour drive down I-55
from Waukegan, was forced to fight county officials who wouldn't
permit her to raise livestock on her land because it was zoned as resi-
dential property.”” The zoning rules stated that only homes of greater
than twenty acres were permitted to raise so much as one chicken. As
I described in a 2012 article, Kelli Otting’s wish to raise chickens and
goats at her one-acre home—located in a rural, unincorporated part
of downstate Illinois—met strenuous opposition from the county land
commission.”® “I don’t understand why a county would put restrictions
so severe in place that homeowners couldn’t use their property for a
sustainable food supply,” Otting said.’!

Although egg-laying hens have become the face of the backyard live-
stock movement—bees get a good deal of buzz, too—people like Otting
who wish to raise goats likely represent the next wave of possibilities for
sustainability and local-food advocates seeking to raise more of their
own food. The Nigerian Dwarf goat, a breed that grows no larger than
two feet tall, is the most popular type of goat to raise at home.”> A 2005
USDA report on emerging issues pertaining to goats noted the “poten-
tial” of Nigerian Dwarf goats as both dairy animals—they’re “prolific
milkers” and can produce four pounds of milk each day—and as pets.
The agency was right. When that report was issued, according to subse-
quent USDA data, there were only about 1,000 Nigerian Dwarf goats
born annually in the United States. As of 2012, that number had grown
to nearly 7,000 births per year, and more than 37,000 purebred Nige-
rian Dwarf goats were calling the United States home.*

Some cities have responded to the growing demand for keeping goats
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by writing reasonably relaxed rules—permitting goats and often sug-
gesting or even requiring that residents who want to raise goats choose
dwarf varieties. San Diego’s rules for keeping goats, adopted in 2012,
list some of the benefits of keeping dwarf goats, the only type of goats
the city allows to be raised.* In addition to San Diego, larger cities such
as Berkeley, Cleveland, Fort Worth, Oakland, Pasadena, San Francisco,
St. Louis, and St. Paul now allow residents to raise dwarf goats.”> But—
as with edible gardens and chickens—many cities and towns still pro-
hibit raising goats. Some cities that have permitted backyard chickens,
including Harlem, Georgia, still prohibit keeping goats.?® Others take a
less sanguine view of all livestock.

Visalia, California, zoning enforcement officials recently forced
resident Gingi Freeman to send her Nigerian Dwarf goats, Idee and
Eos, back to the breeder who had sold them to her. After a neighbor
complained about Freeman’s goats, the city moved swiftly to evict Idee
and Eos. The city had threatened Freeman with a fine of up to $1,000
per day if she didn’t comply with their order. The city’s demand was
based on a 1978 Visalia law that prohibits keeping livestock—including
chickens, cows, and goats—in the city.”’

Freeman had bought the goats to gain access to their milk, which
she used to help feed her two young children. Freeman would feed her
children with her own breast milk if she could, but she’s unable to do so
because of corrective surgery she had as a teenager. She could buy milk
or formula, but the former is expensive—she chooses to eat only organic
food—and the latter contains manmade ingredients she opposes. “If
you have unlimited finances, or a good lactating friend who is an over-
producer, sure,” said Susan Walsh, a Visalia resident and advocate for
goat legalization who reached out to me in spring 2015, after I asked
her about why various alternatives won’t work for Freeman and others.*®
“But with breast milk donations being hard to come by, and [with] raw

organic goat milk costing [more than $30] per gallon in California, the
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steadiest and most affordable option is to raise your own food supply,
where quality, cleanliness and sanitation [are] all in your own hands,”
Walsh told me. She explains why Freeman chose to raise and milk her
own goats. “In the absence of breast milk, the only options for a mother
[who is] unable to lactate [are] infant formula or goat milk,” she said.
“More than 90% of infant formulas sold in the United States use GMO
based ingredients. . . . At the moment, the only goat milk available
for purchase in Visalia, California is ultra pasteurized non-organic goat
milk from big box stores like Walmart.”

Goat milk seemed like the perfect solution for Freeman. It’s nutri-
tious and it doesn’t contain additives and ingredients she doesn’t want
in her children’s food. One irony is that if Freeman lived in a big city
such as Seattle or San Diego, large cities that aren’t known as agricultural
hubs but which allow residents to raise goats in their yards, Idee and
Eos wouldn’t be an issue. But Freeman lives in the storied agricultural
city of Visalia, which lies in California’s fertile San Joaquin Valley. It’s a
region that’s been called “the most productive agricultural region in the
world.”® Livestock are common in the area. Cattle, hay, and milk—
livestock, livestock inputs, and livestock outputs, respectively—make
up nearly one-quarter of the San Joaquin Valley area’s enormous agri-
cultural output. Visalia itself is home to a museum of agriculture.®’ The
museum is shaped like a barn and even painted red to resemble one.
The city has been touted as “the city that represents agriculture world-
wide.”*! Yet a pair of tiny goats aren’t welcome here?

Freeman found a host of allies in Visalia, and together they’re fighting
to legalize dwarf goats (and chickens) in the city. Supporters launched
a website, ImProGoat.com, to make their case. And they’ve pushed for
change before the city council. “We want to see . . . Freeman’s goats
returned, and for the City of Visalia to amend [its] outdated ordinances
against small, useful and eco-friendly animals within city limits,” Susan

Walsh told me. “With thousands of supporters in Visalia, and thousands
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more nationwide, we have a fair chance of success provided citizens step
up and speak out and demand change.”*

On the issue of whether goats constitute a nuisance, pro-goat forces
argue that female goats—the ones that produce milk, and the ones Free-
man kept—don’t smell. But they also point out that there’s no need to
ban goats, because existing laws can address any problems that might
arise. “If a neighbor complains about an animal’s odor—whether that
animal is a dog, a cat, a rabbit or a miniature goat—the neighbor can
appeal to the cit[y’]s preexisting health and nuisance ordinances to have
the issue resolved,” Walsh told me.*?

But that’s not enough for the city or for Jerrold Jensen, a particu-
larly outspoken opponent of backyard livestock in Visalia. Jensen high-
lighted—in a fist-shaking op-ed in the city newspaper—the growing
tension in the city caused by what he calls “the illegal goat crisis.”* Jen-
sen appealed to fellow residents to uphold the city’s “conservative fam-
ily values” against the existential threat posed by goats, which he said
would somehow remake Visalia to “look more like politically liberal San
Francisco.” But the pro-goat forces hardly sound like they’re trying to
overturn the values Jensen claims to uphold in Visalia. “[E]veryone has
the inherent right to plant, reap and eat foods of their choosing on their
private property,” Walsh told me, echoing a traditional defense of prop-
erty rights that should appeal to conservatives like Jensen.” And while
Jensen’s correct that San Francisco allows residents to raise goats, as do
fellow liberal enclaves such as Berkeley and Seattle, voters in San Diego
and Pasadena—which, remember, also permit raising goats—may be as
staunch in their support of “conservative family values” as is Jensen. Put
simply, issues of goats and gardening aren’t about left or right. They’re
about right and wrong. Here and elsewhere in this book, you've seen
evidence that a growing number of people who agree on very little when
it comes to politics find common ground when it comes to people’s

rights around food.
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After impassioned debate, the Visalia city council voted 3-2 against
a measure that would have allowed residents to raise backyard chickens,
and tabled any future discussion of allowing goats.“ That’s forced Free-
man, Walsh, and their allies to gather signatures to push for a ballot
measure that could allow city residents to raise livestock.”

So maybe you don't have a right to grow your own vegetables or to
keep chickens or goats on your property. Those sustainable food prac-
tices can be banned. As you've seen, they often are. But what about the
right to obtain milk from a cow you legally own? Surely #hars always
legal. According to a 2011 court ruling, it’s not.”® The ruling, issued by
a Wisconsin state court, centered largely on the question of whether a
farm in the state was operating as an unlicensed dairy. The farm, owned
by Mark and Petra Zinniker, was providing unpasteurized (raw) milk to
customers in the state. Wisconsin law prohibits all but “incidental” sale
of raw milk anywhere in the state. But the farm wasn’t selling raw milk.
Rather, Zinniker Farm had implemented a herd share agreement with
customers.*’

Under a herd share agreement—or its close cousin, the cow share—a
consumer buys an ownership stake in a farmer’s cattle herd that grants
the customer, as part owner of the cows, to obtain some of its milk. A
2009 New York Times piece on herd sharing noted the growing popular-
ity of the practice.”® According to the Farm-to-Consumer Legal Defense
Fund (FTCLDEF), a nonprofit group that advocates and litigates for the
rights of small farmers and their customers, often in cases pertaining to
raw milk, herd share agreements are legal in eight states.”’

Despite the state ban, support for legalizing raw milk in Wisconsin is
strong. The state legislature passed a law that would do so in 2010, but
then-Governor Jim Doyle vetoed the bill.”* With Wisconsin’s governor
siding against raw milk, Zinniker Farm was forced into a catch-22. It
could apply for a license to operate as a dairy and to sell raw milk, but

the state never would approve any application for a dairy that sells raw
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milk. And applying for a license would put the farm on the radar of state
regulators, who don’t look kindly on efforts to dance around the edges
of state law.

Wisconsin’s law is indeed vague. For example, the question of what
constitutes “incidental” sales of raw milk under state law is very much at
issue. Although the FTCLDF says sales are legal on the farm, the state
has a very different take. “No,” wrote the state agriculture department
in response to a question it posted about whether a dairy farmer may
sell raw milk legally in Wisconsin.”> “The sale or distribution of raw
or unpasteurized milk is illegal. The law exempts the ‘incidental sale’
of raw milk directly to a consumer at the dairy farm where the milk is
produced, for consumption by that consumer (or the consumer’s family
or nonpaying guests). But those sales are also illegal if done as a regular
business, or if they involve advertising of any kind.”** Where is the line
between incidental and regular sales? It's dangerously unclear for the
state’s farmers.

The Zinnikers' certified-organic farm, in business since 1943, is a
model of sustainability. The owners claim it’s the longest continuously
operating biodynamic farm in the country. “Most of our land is used to
grow pasture and hay, but a few acres are planted in corn, oats, barley,
peas, and wheat to sustain the poultry and pigs,” Zinniker Farm proudly
proclaims.® “Our land enjoys a wide biodiversity of clovers, grasses,
dandelions and specialty herbs, some of which the grazing animals eat
directly and some that supply the organic plant material for our bio-
dynamic preparations.”

None of that mattered much to the Wisconsin state court, which
ruled in August 2011 that herd share agreements were void in the state,
and that the Zinnikers effectively had been operating a dairy without a
required state permit.”® That might have been the end of the case. If it
had been, then the case might have had little to say about the subject of

this chapter—rules that prohibit growing, raising, obtaining, and shar-
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ing sustainable food close to home. After all, Zinniker Farm is a farm
business, and not just a home. But in light of the ruling by Wisconsin
state judge Patrick ]. Fiedler, the FTCLDF and the Zinnikers wanted
more clarity. The FTCLDF had argued in its court filings that individu-
als like the Zinnikers and those involved in their herd share have a right
to obtain milk from their own cow. Judge Fiedler hadn’t addressed that
issue in his August ruling. So the FTCLDF filed a motion asking the
judge to issue a subsequent ruling on that question.””

Weeks later, Judge Fiedler issued an order to “clarify any confusion”
that may have arisen in the wake of his original decision.’® Although that
earlier decision raised few eyebrows, his terse clarification—not even
five pages long—caused outrage nationwide. Judge Fiedler explained,
rather infamously, that a person does “not have a fundamental right to
own and use a dairy cow.” They “do not have a fundamental right to
consume the milk from their own cow.” They “do not have a funda-

mental right to produce and consume the foods of their own choice.”

The FTCLDF had gotten clarity on the issue. And so had the people of
Wisconsin and many others around the country who had learned about

the case.

The Forager’s Dilemma

Remember that “perfect meal” Michael Pollan prepared in 7he Omni-
vores Dilemma? One of the key ingredients was foraged mushrooms.
As he explains in the book, Pollan gathered his chanterelles in Eldo-
rado National Forest, which is located about 150 miles northeast of San
Francisco, along the border between California and Nevada. Eldorado
offers a limited number of seasonal permits to gather mushrooms, at
$20 each.®® But most other parks in California—along with many oth-
ers around the country—take a far more dubious view of foragers. In
fact, the mere act of plucking a few berries from a perennial bush can
result in a big fine.® Call it the forager’s dilemma.

I'm neither a good nor a frequent forager. But I've been foraging
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badly, occasionally, for decades. My partner still teases me about the
“strawberry” I picked, put in my mouth, bit into, and then spit out
around the corner from our Washington, D.C., apartment in the mid-
1990s. It resembled a strawberry, to be sure, but I knew strawberries
weren’t supposed to make my mouth tingle. Long before that incident,
Roxanne had sworn off eating any food I picked up in a park or on the
street. Maybe 'm more careful since, too. But I'll still take any opportu-
nity to pick a handful of berries, fruits, herbs, chives, figs, mushrooms—
or at least the hen of the woods variety my friend Anthony showed me
how to identify, pick, clean, and sauté several years ago—and pretty
much anything else I can eat on the spot or use in that night’s dinner. I
picked and ate as much as I could of the wild blueberries and rose hips
I saw in Maine and the Canadian Maritime provinces during a recent
summer trip with Roxanne and our friend Michael. I love visiting my
barber in a busy part of Washington, D.C., during the summer because
I know I can also pluck a few ripe figs from a mature tree growing in the
alley around the corner from his shop (located adjacent to a nail salon
and across from a 7-Eleven).

Such was the case in late June 2015, when, as Roxanne and I walked
through a park near our suburban Maryland apartment, I happened
upon a thicket of raspberries by the side of the road. We'd grown rasp-
berries and blackberries in our Washington, D.C., victory garden years
before, and had just bought some from our local farmers market, so
identification wasn’t an issue. Still, she was wary. But I dove right in,
happily devouring a few of the ripest I saw—perfectly plump, sweet,
and sour—before continuing our walk. I'd have forgotten all about my
berry picking were it not for a Twitter search the next day. In my feed, I
came across a tweet from a man who claimed to have been issued a $50
ticket for foraging berries in a park a mile or so from the site of my own
foraging. Clearly, this had to be a mistake. Was my foraging somehow
lawless? It turns out it was.

I reached out to the man who'd been fined, Greg Visscher, and asked
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to see a copy of his ticket. Sure enough, as the image Visscher sent
me revealed, he'd received a $50 ticket for “destroying/interfering with
plants to wit: berries. Without a permit on park property.” Visscher told
me he was picking raspberries in a public park—which he’s been doing
with his family for years—when an officer approached him.*? Two more
officers soon appeared. “They were friendly fellows but it was still pretty
amazing to me that I was picking berries one minute and then sur-
rounded by 3 cops the next,” said Visscher. All this seemed like overkill
for having picked a quart of berries.

Visscher told me he’s been foraging since he was a boy in Michi-
gan. “Foraging is just something people in the Midwest and Northwest
just do,” he said. “I never even thought of it as foraging—it was just a
fun outing to go find some wild fruits to harvest because nobody else
did and we knew the land would provide for us.” He said his parents
instilled in him a love of foraging and respect for nature. “My mother
is from Iran—they don’t have a concept of ‘foraging’ necessarily . . . it is
just, go out into the mountains or wilderness and bring back what you
can to make a meal with.”®

Visscher listed the foods—mostly fruits, he said—that he and his
family favor. They include blackberries, raspberries, wine berries, crab
apples, wild peaches, and wild cherries. “But lately, I've also learned a
lot of about edible plants like broad leaf plantain and ‘poke salad,” he
told me. Visscher’s family ate the fruits raw and also cooked with their
harvest—{rom his mom’s pies to her mom’s jams and fruit breads. “It
was always better this way—the fruit tasted remarkable,” he said. With
his wife, he’s now carrying on the tradition. “My wife’s family, who have
lineage in Maryland and Washington, D.C., going back 200+ years,
they will forage for poke salad and boil it and eat it just like boiled kale,”
Visscher told me. “Or they will get blackberries and make preserves and
jam out of it.”*

The fact that Visscher’s wife’s family has been foraging in the area for
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centuries makes his ticket all the more bizarre. The rationale behind the
ticket is also inexplicable. “Essentially, they are lumping in the ‘picking
of berries’ with destruction or removal of park property,” Visscher said.
“It is ludicrous.” He said the police made reference to a need to obtain
a nebulous “permit” for harvesting berries, a permit that appears not
to exist. “There is no sign anywhere saying that berries cannot be har-
vested,” said Visscher. “To my knowledge, there is nothing in the park
that even highlights this.”® Maryland law does say, though, that any
such prohibition must be posted conspicuously at park offices. I visited
the park where Visscher received his ticket and found no such posting,
nor any park employee who could explain whether foraging in the park
is permitted. Lt. Rick Pelicano, of the county park police, informed
me that it was indeed a punishable offense to pick even one berry in
a public park in Montgomery County, thanks to the aforementioned
prohibition on “destroy[ing] or interfer[ing] in any way with any . . .
plants” on public property.®® Lt. Pelicano told me such fines are rare. In
2014, Pelicano told me, the park service issued only two fines like the
one Visscher received.

Rare or not, as interest in foraging has grown, efforts to rein in the
practice are also on the rise. In 2013, a Chicago Tribune columnist
detailed the story of “an old man barely making it on Social Security”
who was ticketed $75 for picking dandelion greens in a Chicago park.®”
The man punished for voluntarily weeding in the park, John Taris, had
picked the greens to make a salad for himself and his wife. New York
City cracked down on foraging in Central Park in 2011 amid concerns
the park couldn’t sustain the growing number of people making off with
ginger, mushrooms, and even fish.*® Unlike the cases of Visscher and
Taris, this latter example appears reasonable. Ginger and mushrooms
are fragile, and a relatively small park in the midst of more than ten
million people is far less likely to be resilient in the face of foraging

than is an expansive suburban or rural park space. Another example
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of unsustainable and damaging foraging has arisen in California’s Salt
Point State Park, which—along with Michael Pollan’s Eldorado—is one
of two public lands in the state that permits foraging. There, reports
NPR, “mushroom hunters sometimes carve new trails into the forest,
trample small plants, and illegally use rakes and shovels to turn over the
forest floor in search of young, budding mushrooms, according to [park
ranger Todd] Farcau. Some, he adds, leave trash piles by the road and
toilet paper in the woods.”®

Although there may be some gray areas, it’s not terribly difficult to
distinguish between sustainable foraging, in which an individual such as
Taris, Visscher, or Pollan harvests berries, nuts, fruits, seaweed, greens,
or some other renewable resource for their personal consumption, and
foraging that involves real destruction of flora, fauna, or public prop-
erty. These latter practices should be banned. But the former should be
encouraged. Blackberry bushes are practically begging passersby to pick
their berries. Mushrooms don’t mind a bit if you to pick them so long
as you don’t drag a rake around and destroy their habitat in the process.

In his fascinating book Crimes Against Nature, Columbia University
historian Prof. Karl Jacoby explores the ways that traditional practices
such as foraging have been criminalized in our nation’s parks.”” He
describes, for example, how foraging for ginseng, berries, herbs, and
other wild plants—along with hunting—helped form the basis of the
economy and food stores of many of those living in the Adirondack
region of New York in the nineteenth century. The push to protect the
land came not from those living sustainably in the region but from out-
siders. The move to restrict hunting and foraging in the region, embod-
ied in the creation in the 1890s of the Adirondack Park, wrote Prof.
Jacoby, came about in large part of “a distrust of the inhabitants of the
countryside, particularly the small-scale farmers who made up the bulk
of the residents in places like the Adirondacks.” Elitist outsiders saw
these residents, wrote Jacoby, as “lacking the foresight and expertise nec-

essary to be wise stewards of the natural world.””!
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I spoke about foraging laws, including Visscher’s case, with Iso Rabins
in San Francisco, a leading forager I've known for several years. You may
recall Rabins from chapter 1, where he starred in helping lead the suc-
cessful fight against a California law that required chefs and bartenders
to wear disposable latex gloves. Rabins’s activism carries over to his day
job. He runs Forage SE where he organizes foraging tours for abalone,
mushrooms, seaweed, and other wild foods and sponsors dinners where
these foraged foods are served. Rabins told me that it’s “usually illegal to
pick anything in a park unless specifically permitted. Often berries are
permitted, but again, [it] varies.””?

Rabins has been foraging for years. “I forage because I like it,” he told

me.”?

I like the way it connects me with the place I live, and gets me out
into the wilderness (or at least into the city parks), and that’s why I try
to introduce it to other people too. When you start to forage you begin
to have a better relationship with the natural world around you, some-
thing I think we could all use a bit of.” Rabins forages in plenty of idyllic
spots. He told me he dives for abalone and spearfishes in Sonoma. He
gathers morel mushrooms in the same Sierra Nevada mountains where
Pollan foraged for chanterelles. Rabins gathers edible flowers nearer the
Bay Area. And he grabs seaweed anywhere it drifts along the coast. Some
of his foraging spots are far less scenic. Rabins told me he’s also foraged
under bridges, along roadsides, and behind convenience stores.

Despite his concern for and close relationship with the natural world,
early on Rabins drew the ire of some environmentalists, who opposed
any commercial foraging. But as Rabins’s work and belief system have
become better known, those concerns seem to have faded. In 2010,
the San Francisco Bay Guardian called Rabins a “local hero” thanks to
“his ability to communicate his vision of feeding communities without
the agro-industrial machine—by recognizing the soil-generated bounty
available to all of us if we know where to look.”* A 2012 profile of
Rabins by the Sierra Club touted his work as both “eco-friendly” and

“gourmet.””
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If many environmentalists and others today view Rabins as a gal-
lant sustainable forager, many regulators view him as an outlaw. Rabins
isn’t immune to facing fines like those Visscher received. And if Rabins’s
name sounds familiar, that may be because he made news when his
beloved Underground Market was shut down by local and state reg-
ulators in 2011.7¢ The New York Times called him “charismatic” and
“scruffy.””” He’s both. And Rabins is seemingly as resilient as the foods
he obtains from the wild, as I learned when we first met that year.

A San Francisco Weekly profile of Rabins in 2009 said his dogged pur-
suit of the foods in our midst raised no less than the existential ques-
tion of how foraging, “one of humans’ most elemental and ancient
activities—finding and eating food in the places we inhabit,” had become
so problematic.”® Rabins told me the same is still true. “Currently forag-
ing is pretty much illegal across the board,” he said, noting that forag-
ing tends to be banned unless expressly permitted. That doesn’t prevent
foraging, though. Rather, it simply drives it underground—sometimes,
he said, with disastrous consequences. “What this does is encourage
people to forage illegally, to hoard spots and when they find a spot to
take as much as they can,” he said. “These policies are of course in place
because the parks service imagines if they legalized it all the plants would
be gone. I personally think this is ridiculous, and that open, legal, well-
educated foraging only adds to the stewardship and use of our parks.””

Sustainable foraging, of the sort practiced by Michael Pollan, Greg
Visscher, Rabins, and even—from time to time—me, should be encour-
aged. “Foraging sustainably for me is knowing what I can take and
where without adversely [a]ffecting the future of the resource,” Rabins
told me. “So in one spot that might mean filling up a bag with seaweed,
and in another it might mean just taking a handful. Being familiar with
the places you forage, as well as the techniques for collecting individual
species,] is the most important thing. With that said I think the fears of
city parks being picked bare by hipster foragers are a bit overblown. Peo-
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ple who forage are by nature more concerned/aware of the natural world
than most, and have the most interest in preserving the resource.”® It’s
interesting to note that Rabins, a self-described independent Democrat,
and Visscher, a Republican, agree about the parameters of sustainable
foraging. “We always take care of the plants we harvest from—we want
the resource to return the next year and the year after that,” Visscher
told me. “We aren’t interested in just pillaging the plant one time or tak-
ing everything in one sitting. It is a sustainable harvest. And of course,
we realize it is on potentially ‘public’ grounds and that someone else
might beat us to it! That’s part of the fun!”®

Sensible limits do exist in some parks, such as those that issue permits
and limit them by number or season, including Eldorado. Others have
instituted lottery systems.® These restrictions make sense when demand
outstrips supply. Visscher agrees. “I would support some intelligent lim-
its on foraging for fruit or a quickly-replenished plant/mushroom or
food source only where the data clearly shows that people are harvesting
too much and the ecosystem and plant life is being destroyed,” Visscher
said. “I do not think it should be legal to chop down a tree for fire-
wood—that tree might take 20, 30 years to grow. But a berry is going
to come back, hopefully, year after year. As long as that berry bush or
mushroom spot isn’t being completely pillaged and stripped of every-
thing, I see no reason why the public can’t enjoy it.”*

Although I've had the misfortune to see trees chopped down for fire-
wood while on hiking and camping trips along the C&O Canal National
Park in Maryland, much foraging in the state, where Visscher was tick-
eted, hasn’t reached the level of pillaging and stripping, according to a
2009 National Park Service report on mushroom foraging.’* Although
the state imposed smart restrictions on ginseng harvesting after wild
populations of the root plummeted, berries arent threatened.® In fact,
the report indicates that Visscher’s berry foraging—and my own—

would likely have been allowed in other area parks. The National Park
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Service report focuses on discrepancies such as this. The C&O Canal
Park, which stretches from Washington, D.C., for more than 180 miles
into far-western Maryland, for example, has the most liberal policies
of the three parks discussed in the report. “Edible fruits, nuts, berries,
and mushrooms may be gathered by hand for personal use or consump-
tion,” the report states. “Commercial use is prohibited. Removal of
fruits, nuts, berries, and mushrooms cannot disturb the remainder of
the plant.” Catoctin Mountain Park in Maryland, a fantastic hiking area
that borders the presidential retreat at Camp David, is slightly more
fickle. In 2006, the report indicated, the park allowed visitors to remove
“small amounts” of berries or mushrooms. That nebulous limit changed
to “less than one gallon” the next year, and changed again in 2008, when
the rules changed to “less than one gallon” of berries but no more than
one-half gallon of mushrooms. But Rock Creek Park—which stretches
from the heart of Washington, D.C.,, to its northernmost center, right
along the District’s border with Maryland—bars visitors from taking
any “fruits, nuts, berries, seeds, [and] mushrooms . . . for personal or
business use or consumption.”®

These parks are nearby one another. And yet the rules change from
park to park, and even from year to year within the same park. Indeed,
rules seem to vary almost haphazardly, something the report noted.
“This confusion generates resentment and causes some local residents
to avoid the parks altogether,” it stated.¥” Visscher echoes the National
Park Service. “I'm actually of the mindset that underutilized park land
should be put to good use: namely sustainable food production!” he
said. “These berry bushes bring people out to the park. I thought that
was the whole point!” Visscher’s right. Thankfully, around the time I
was completing this book, a judge dismissed Visscher’s ticket after the
county was unable to support its claim that picking berries in a county
park requires a permit.*®

Although public parks can, should, and sometimes do promote
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responsible foraging, another relatively untapped area for foraging on
public lands is subject to a host of restrictions. This type of foraging is
also far more likely to raise the so-called “ick factor”: harvesting road-
kill. Roadkill is a widespread problem.* Millions of animals are killed
on America’s roads every week. For some, foraging roadkill is seen as
a way to eat sustainably. The Ecologist, a British environmental jour-
nal, reported in 2012 that a growing number of Brits were turning to
roadkill as an alternative to eating animals that were raised for food.”
“Aficionados claim that roadkill is a cheap and ecologically sustainable
source of fresh meat, both nutritious and, if you can swallow it, deli-
cious too,” wrote Ecologist blogger Ben Martin. Even PETA, the animal
rights group, urges people who want to eat meat to choose roadkill.”!

Journalist Jane Eastoe’s excellent book Wild Food, which centers on
responsible foraging and preparation of foraged foods, devotes an entire
chapter to roadkill.”? Eastoe called the “highway supermarket . . . a real
test of our commitment to eating wild food.” Recognizing that a deer,
boar, or squirrel found lifeless along a roadway could sicken the human
who chooses to eat it, Eastoe suggested several visual and olfactory cues
for weeding out dangerous carrion. She also provided helpful cooking
tips for pheasant, pigeon, and rabbit. Eating roadkill has even caught
the eye of scholars. In a 2004 article on roadkill as food, author Mike
Michaels said eating roadkill “mediates contradictions and ironies in
American identities concerned with hunting, technology, and relation-
ships to nature.””

Those American ironies also include prohibitions on foraging road-
kill. A 2012 Associated Press report indicated that at least fourteen
states have some laws permitting the harvesting of roadkill.”* Many of
the three-dozen remaining states either don’t have rules or have laws
that ban the practice. Nevada, one such state, has threatened to lob
poaching charges at anyone foraging for roadkill.” Texas also bans har-

vesting roadkill.”® California is another such state, as writer Catherine
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Price recounted in a 2011 article in Slaze that focused on the events that
transpired after she hit and killed a rabbit with her car. “This rabbit was
wild, grass-fed, and presumably antibiotic- and artificial hormone-free,”
wrote Price.”” “Except for the car that had hit it, no food miles had been
accrued delivering it to us. So why not bring it home for dinner?” And
so she did.

Movement to allow foraging for roadkill has grown in recent years.
Montana lifted its ban on harvesting roadkill in 2013. The law requires
residents to obtain a free permit to harvest any roadkill. Residents must
take the whole animal—both to remove it as a potential obstacle for
other drivers and to keep other animals that might eat it (and them-
selves fall prey to traffic) out of the roadway. The law has been a tre-
mendous success. In the first year after the ban, Montanans harvested
more than 700 dead deer, 100 elk, 30 moose, and 5 antelope from state
roadsides. “It really exceeded my expectations,” said Montana state Rep.
Steve Lavin, who sponsored the bill, in comments to 7he Daily Inter
Lake.”® “People seemed to really take advantage of the bill, and it is cool
to see that it helped a lot of people.” A few states have followed suit.
Michigan relaxed its roadkill laws, also in 2014.” Wisconsin did the
same in 2015.'° Colorado, Florida, Illinois, West Virginia, and Georgia
also have laws permitting the harvesting of roadkill.'!

But if roadkill laws are slowly moving in the right direction, another
set of laws—those that govern sharing food with people in need—is
moving in exactly the opposite direction. These laws may be the cruelest

and worst rules you'll see anywhere in this book.

Shackling the Food Samaritans

Sometimes, food donated to those in need is food that would otherwise
go to waste. But even if it wouldn’t go to waste, there may be no better
(or more sustainable, in the literal sense of the word) use for food than to

share it with those in need. Beginning in the mid-2000s, though, many
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cities around the country began to crack down on good Samaritans—
let’s call them “food Samaritans’—who provide food to the homeless
and less fortunate. In one of the first such cases, Nevada’s American
Civil Liberties Union (ACLU) chapter sued the city of Las Vegas over
that city’s ban on sharing food with the homeless.'” That ban imposed
steep penalties—including a $1,000 fine and up to six months in jail—
for anyone caught giving away food in public to more than a handful of
people without a permit. “When the ACLU of Nevada took issue with
this interpretation of permit laws, the City took a more direct approach:
it explicitly outlawed the sharing of food with anyone who looked poor,”
the group reported in announcing a pending settlement with the city
in 2010, after years of litigation.'”® Orlando also banned sharing food
with the homeless in 2006.'° A lawsuit there failed, and the city has
since arrested activists who've practiced civil disobedience and contin-
ued their charitable work. Dallas’s ban, passed in 2005, was challenged
by a lawsuit soon after.'® The law was overturned seven years later.
What kind of a city—what kind of a human being—would tell oth-
ers that they couldn’t share food with those in need? Unfortunately,
today many cities across the country—including many of the nation’s
largest cities—have followed the lead of Las Vegas, Orlando, and Dal-
las, wrongly believing they have both the need and the authority to
prevent food Samaritans from aiding those in need. Houston passed a
ban in 2012."¢ New York City, under then-mayor Michael Bloomberg,
banned many food donations to the homeless there in 2012 “because
the city can’t assess their salt, fat and fiber content”—as if grams of
fiber is a chief concern of hungry people.'”” Philadelphia passed its own
ban that same year. In 2014, Birmingham, Alabama barred a local pas-
tor from sharing food with the homeless from a church-owned vehicle
because he didn’t have a food truck permit.'® A chef in San Antonio
was fined in 2015 for sharing restaurant-quality food with the homeless

there without a permit.'"”
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I spoke with Jay Hamburger, who's been feeding hundreds of people
in Houston every week for more than twenty-five years, about his work
and about his city’s terrible policies toward sharing food with those
in need. Like many people, Hamburger occasionally donated food to
those in need over the years. He moved to Thanksgiving feasts, he told
me, and eventually “committed to a weekly feast on the streets, quickly
growing to cooking for and serving about 200.”''® Today, volunteers
drop the food off at Hamburger’s home, and he takes it to the streets to
those in need.

Hamburger is known on those streets as the “Eggman,” a nickname
he earned decades ago after he started serving fifteen-dozen hard-boiled
eggs each week. In a 2007 profile in the Houston Chronicle, Hamburger
describes how—for him—sharing food with those in need is about
much more than just handing out eggs. “Some people think, it’s just an
egg,” he told the paper.'!! “But to Hamburger it’s about the intent, the
idea that humans understand the love and care behind a token of affec-
tion, the idea that give-and-take is more about the connection forged
between two humans than it is about the physical exchange.”

Houston’s crackdown on sharing food with those in need dates to
spring 2012, when Mayor Annise Parker pushed through what Ham-
burger said was billed as an emergency measure to protect the homeless.
Hamburger told me the real emergency was plans “to ‘erase’ the home-
less from civilized areas” at a time when the city was trying to gentrify
parts of downtown and open a new soccer stadium."? The ordinance,
which comes with the prospect of a $2,000 fine and jail time, has had
a measurable impact. “There is less food available,” he said, “and the
homeless suffer increasingly.”

Hamburger said he believes he has a legal and ethical duty to continue
his work. “No government has a right to interfere with or intercede in
my otherwise legal right to express myself through my generosity,” he

told me. But he’s also sensitive to arguments that sharing food with
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those in need causes litter to be concentrated in a particular area, such
as a public park. “I have no defense of littering,” he said, “that is unless
the government fails to provide proper waste containers and materials
where people are expected to gather. This is no different from the area
where an outdoor concert is given for the affluent. Humans are wont
to litter and the homeless should not be held to a higher standard than
we expect of the Inside People,” his term for those of us with roofs over
our heads.'”

Hamburger isn't just fighting the city policy on the streets. He’s push-
ing back politically, too. He gathered and submitted 10,000 signatures
in 2013 in support of his efforts. When the city balked at taking action,
he redoubled his efforts and collected 70,000 new signatures, which he
submitted in summer 2015, in an effort to force the city to put the issue
before voters. Among his supporters, Hamburger told me, he counts a
leading civil rights attorney, a handful of city councilors, members of
Food Not Bombs—the group whose members have been arrested for
sharing food in Orlando—and a coalition of faith-based organizations
and nonprofits. Hamburger also has powerful enemies. Those who sup-
port the ban include the mayor and most of the city council, developers,
and many groups that also serve the homeless. Hamburger said, disap-
pointedly, that these ban supporters “know that we serve the tattered
ends of the population which they fail to reach.”'

As this chapter has made clear, the broader lesson from Wickard v. Fil-
burn—that Americans do not have an inalienable right to grow, make,
procure, use, or share their own food—has been repeated and strength-
ened in the decades since the decision, time and again. Although the
Filburn case centered on wheat, subsequent rules and court decisions
have made clear that the rule holds for all foods you might grow, raise,
forage, share, or obtain from the land—including everything from milk
to berries to tomatoes. Even water.

A 2013 report by the National Conference of State Legislatures
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found only a dozen states had laws that allowed residents to harvest
rainwater on their own property.'"> One of those states, Colorado, had
banned the practice until 2009. A New York Times piece on the new
law highlighted Tom Bartels of southwestern Colorado, who, the paper
reported, had “been illegally watering his vegetables and fruit trees from
tanks attached to his gutters.”!!¢

Ultimately, if a person has the interest and passion to seek a more sus-
tainable lifestyle—to opt out of many commercial transactions and to
grow, raise, produce, or otherwise obtain food with their own hands, on
their own terms—rules still exist that can make that difficult or impos-
sible. If the earlier chapters of this book showed the hardships sustain-
able producers and consumers face on a daily basis while engaging in
food commerce, the present chapter has demonstrated that those who
go it on their own often fare even worse. If food-safety rules prevent
you from buying raw milk in the marketplace, for example, you're just
as likely to find that another set of rules doesn’t permit you to raise your
own milking goat at home.

Whether at home or in the marketplace, the situation may appear
bleak for supporters of sustainable food. But all is not lost. In fact, while
there are many terrible food rules on the books, as you've seen, there are
also some excellent ones. We need more of them. In the next chapter,
you'll learn more about these good food rules—what they do, who they
affect, and how they came to be—and see how their bipartisan appeal

and recent spread bodes well for the future of food and sustainability

alike.



CHAPTER 5

There Are Good Food Rules

ARe THERE GOOD FOOD RULES, as the title of this chapter suggests?
Indeed, such rules do exist. For example, early on in this book I endorsed
food-safety rules that punish those whose food sickens or kills people. I
also endorsed some inspections and testing—to make sure food doesn’t
do that in the first place. In addition to inspection and testing by agen-
cies such as the FDA and USDA—of the sort, for example, that salumi
crafted by Mark DeNittis and Il Mondo Vecchio were subjected to (and
passed)—smart rules require employee hand washing. They mandate
that food sellers keep potentially hazardous foods—such as raw meat—
at temperatures below 40°FE They require warning labels on foods that
are more likely to sicken consumers—from raw meat to sprouts to raw
milk. Concerns over sustainability play little or no role in such rules.
And they shouldn’t. Food-safety rules shouldn't care one bit whether or
not the guilty party was a sustainable food producer. Leading food-safety
lawyer Bill Marler, whom you met in chapter 1, is an equal-opportunity
litigator, suing violators of all types and sizes. “To me it is very straight-

forward,” he told me, of every food company’s responsibility, regardless
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of size, to “do everything you can do to produce food that will not kill
your customer.”! [—and readers of this book, I suspect—agree with that
statement.

Beyond the importance of rules that prohibit making and selling
food that kills people, there’s room for rules—good ones—that do
take into account and even embrace sustainable food practices. Other
good rules, as I describe later in this chapter, prohibit practices that are
wholly unsustainable. First, though, let’s consider the smart food rules
that embrace sustainability. Oftentimes, they are newer ones that permit
sustainable practices that were previously banned. Consider rules, such
as those in Seattle and San Diego—discussed in chapter 4—that permit
residents to keep chickens and goats in their yards. Or federal rules—
such as those discussed in chapter 1—that allow brewers to donate or
sell spent grains to farmers. What these rules and others like them share
is that they are designed to facilitate sustainable practices that people
are already engaging in, or are very much inclined to engage in. The
rules—as they should—Ilet people choose to live more sustainably. One
distinguishing characteristic of these rules, as you'll see in this chapter, is
that they frequently enjoy bipartisan support.

Often, these rules seek to rectify many of the issues raised by the bad
rules you've read about in this book. In chapter 1, you learned about
food-safety rules that needlessly harm sustainable food producers and
their customers. In chapter 2, you read about rules that encourage less
sustainable food practices, and discourage more sustainable ones. Chap-
ter 3 discussed a host of different rules that promote food waste. And
chapter 4 focused on rules that prevent people from using traditional
practices to make, obtain, and provide food outside the commercial
mainstream.

Examples of food rules that cast an eye to sustainability exist in each
of these areas. First, let’s look at food safety. In recent years, three dif-
ferent bipartisan efforts around the country—one local, one statewide,

and one federal—have sought to push back against decades of increas-
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ingly strict food-safety rules that have hit sustainable food producers
particularly hard. The first of these rules to pass, part of a movement
dubbed “food sovereignty,” is now on the books in more than fifteen
small towns in Maine.”> One reason for the growing number of such
laws in the state, as NPR reported in 2013, is that a state exemption for
poultry producers who sell less than $1,000 per year of chicken con-
tained a host of food-safety requirements that “would cost a poultry
farmer some $30,000 to $40,000 to implement.”® Show me a farmer
who spends $30,000 to sell $1,000 worth of food and I'll show you a
farmer who'’s out of business. Food sovereignty ordinances sought to
address the absurdities of laws like these.

“We recognize that family farms, sustainable agriculture practices,
and food processing by individuals, families and noncorporate entities
offers stability to our rural way of life by enhancing the economic, envi-
ronmental and social wealth of our community,” reads the first such law,
passed in 2011 in Sedgwick, population 1,196.% Food sovereignty laws
such as these seek to let farmers sell foods they produced—including
raw milk, pasta, and poultry—directly to consumers without subject-
ing farmers to the usual tangle of federal and state food-safety laws.
Although I've argued in support of these laws, I've also recognized that
they’re more aspirational—akin to when Key West “seceded” from the
United States in the early 1980s to form the Conch Republic—than
they are binding. Either the FDA or a state such as Maine at any time
is free to punish anyone who opts out of any food-safety rules. That
happened in 2014, in fact, when Maine’s Supreme Court ruled that
one town’s food-sovereignty ordinance did not protect resident dairy
farmer Dan Brown against complying with Maine’s food-safety laws.’
Food sovereignty laws haven’t spelled the end of overly burdensome
state or FDA food-safety rules. But the visionary Maine rules and their
supporters have succeeded in capturing and giving voice to the frustra-
tion inherent in many farming communities around the state and the

country over draconian food-safety rules.
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That voice has resonated across the country. In 2015, Wyoming law-
makers passed the nation’s first Food Freedom Act. The new law, which
is intended “to encourage the expansion of agricultural sales by farmers
markets, ranches, farms” and others, passed with bipartisan support.®
The law does what Maine’s local food-sovereignty ordinances could not:
change a state law and legalize many heretofore illegal sustainable food
production and sales. Those straight-from-the-farm raw milk, pasta,
and poultry sales that are still illegal in Maine, even in the wake of food
sovereignty rules, are now legal in Wyoming. That’s quite a change in
the state. Before the law, Wyoming’s local food economy had been one
of the most tightly regulated in the nation, reported Wyoming PBS in
the wake of passage of the new law.”

Wyoming State Rep. Tyler Lindholm (R), who cosponsored the bill
with a Democratic colleague, said the Food Freedom Act is meant to
foster many goals, including nutrition, support for local foods, and
individual freedom. “This legislation is literally a game changer for
Agriculture in Wyoming,” he told me in 2015.% Lindholm and his wife
raise beef cattle on their ranch. Thanks to draconian USDA rules for
cattle slaughter and beef processing that I discussed in chapter 1 of this
book, though, Wyoming’s Food Freedom Act doesn’t have the power to
turn over the regulation of cattle slaughter and processing to the state.
That’s because, under the U.S. system of government, federal rules usu-
ally trump conflicting state rules, just like state rules generally trump
conflicting local rules—as you saw in the case of Maine’s local food-
sovereignty rules failing to survive a challenge from the state. But Lind-
holm and his Wyoming colleagues still hope to see change soon. “The
sale of processed meat, except poultry, is not allowed under the Food
Freedom Act,” Lindholm told me. “We have to find a workable solution
to this issue and you can expect to see legislation in the future dealing
with this issue so that ranchers and farmers can also sell beef and pork

directly to consumers also. This is just the beginning.”
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Though Lindholm probably didn’t know it at the time, he was right.
Food freedom legislation has been introduced in other states, including
Utah and Colorado." And just months after Wyoming’s Food Freedom
Act took effect, bipartisan efforts to rein in the USDA’s stranglehold
on local meat production began in another legislative body clear across
the country. This time, the U.S. Congress has taken up the issue. The
Processing Revival and Intrastate Meat Exemption Act, or PRIME Act,
would allow states to make their own rules for processing meat that’s
sold entirely within state borders." The bipartisan bill was introduced
by Rep. Thomas Massie (R-KY) and Rep. Chellie Pingree (D-ME) and
cosponsored by Reps. Justin Amash (R-MI), John Garamendi (D-CA),
Scott Garrett (R-NJ), Jared Huffman (D-CA), and Jared Polis (D-CO).
Sen. Rand Paul (R-KY) and Sen. Angus King (I-ME) have introduced a
companion bill in the Senate.'?

Local meat processing used to be the norm. Congress granted the
USDA jurisdiction over commercial meat slaughter and processing only
in 1967. Since that time, a dramatic consolidation in slaughter and pro-
cessing has taken place nationwide. “Consolidation toward larger plants
led to sharply increased concentration in cattle slaughter and persistent
concerns over the future of competition in that industry,” reads a USDA
report released in 2000." As chapter 1 of this book describes, a shortage
of USDA-approved processing facilities and the USDA rule that says
only meat processed at USDA-approved slaughterhouses may be sold
commercially anywhere in the United States have served to strangle the
supply of meat from small farmers at a time when demand for sustain-
ably raised meats has risen dramatically. “USDA regulations effectively
force consumers who want to support small-scale, local farmers to buy
meat that’s been processed in the same large slaughterhouses that larger
competitors use,” I wrote in 2014." “Consequently, consumers who
don’t want to support large-scale agriculture have few, if any, ways to opt

out of that USDA-supported system.” The bill cosponsored by Reps.
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Massie, Pingree, Polis, and others in Congress would help states like
Wyoming, Maine, Colorado, Kentucky, and others around the country
permit their farmers—and you—to opt out. Passage of this law would
improve the fabric of America’s meat landscape dramatically.

Another set of rules has opened up new markets for sustainable food
producers to respond to growing consumer demand in other areas.
These rules address the imbalance detailed in chapter 2 of this book, in
which food rules tend to favor the largest producers over the smallest
ones, and to prevent embryonic food startups from flourishing. This
new set of good food rules has begun to level the playing field for many
very small food entrepreneurs around the country. These new rules per-
mit home-based food startups to make and sell foods that pose few—if
any—food-safety risks to the buying public. Known as “cottage food”
laws, they are now found in nearly every state.

Some of the main obstacles faced by food startups are zoning rules,
the time and costs of obtaining licenses and permits, and the costs and
difficulty of complying with the near-universal requirement that any
food prepared for sale must be made in a commercial kitchen. Cot-
tage food laws eliminate the need for commercial kitchen space and
reduce some or all of the other barriers. They permit home-based food
entrepreneurs to sell low-risk foods such as many baked goods, spice
mixtures, teas, and jams. Although state laws vary, states may permit
sales from the home, at farmers markets, online, and even to restaurants.
Most establish a cap on the dollar amount a seller may make in a given
year.” Predictably, there are no cottage food giants.

Denver, Colorado recently changed its zoning rules to allow the sale
not just of cottage foods but also homegrown produce. “Among the
expected benefits of the new regulations are expanded access to afford-
able foods, particularly in those communities considered ‘food deserts,’
and community-building through increased neighbor-to-neighbor

interactions,” read a city 2014 announcement on the new rules.'® “The
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change will also help meet the city’s sustainability goals by reducing
the distance that food travels from farm to table, and will help to cre-
ate supplemental income opportunities for families seeking greater eco-
nomic self-sufficiency.” Although some cottage food laws are still too
strict—for example, setting a cap on the amount of money a seller may
earn so low as to discourage their participation in the marketplace—as a
whole these rules give sustainably minded food entrepreneurs new ways
to provide like-minded consumers with more of the foods they want.

While chapter 2 detailed ways that food rules often favor large pro-
ducers, in chapter 3 you learned that restaurants, grocers, and conve-
nience stores of all sizes generate nearly 75,000 tons of food waste every
year at a time when many Americans are hungry. Offering incentives to
restaurants, farms, and others to help feed hungry Americans while also
reducing food waste—an approach I proposed to help improve school
lunches—seems like a great idea that could earn bipartisan support. In
fact, that’s just what happened in 2015. A bill in the U.S. Senate, the
Good Samaritan Hunger Relief Act of 2015, was cosponsored by Sen.
Patrick Leahy (D-VT), Sen. Bob Casey (D-PA), Sen. Thad Cochran
(R-MS), Sen. John McCain (R-AZ), Sen. Debbie Stabenow (D-MI),
and Sen. Roy Blunt (R-KS). “This bipartisan bill would benefit food
banks and hunger charities around the nation,” said Sen. McCain, in
a statement touting the bill."” “At its core, the bill would provide tax
incentives for small and medium business who donate food or resources
to food banks. This means restaurants, farms, and other food provid-
ers can do even more in their local communities to help fight hunger.”
Many Republican House members also supported a similar bill in that
chamber."®

Organic Authority lauded what it called a “progressive food waste
bill.”"” Feeding America, the nation’s largest anti-hunger group, threw
its support behind the bill, which would make permanent some tempo-

rary, existing tax breaks for food donation.” “Because of the uncertainty
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surrounding the current food-donation tax deduction, some potential
donors destroy or dump food, or use it as animal feed, instead of giving
it to their local food bank” said Bob Aiken, CEO of Feeding America,
in announcing his group’s support for the measure. “This is a waste of
the nutrient value of the food, as well as the environmental resources
invested in its production.” Aiken knows of what he speaks. In 2014,
Feeding America recovered and used more than two billion pounds of
edible food that would have otherwise ended up in landfills or plowed
under in fields.

Despite bipartisan support in the Senate, Republican support in
the House, and support from anti-hunger and food-waste opponents,
Democrats in the House opposed the measure. Rep Jim McGovern
(D-MA) said he opposed the bill because it wasn't part of a larger strat-
egy around hunger and because it would add millions to the federal
deficit.” The White House threatened to veto the bill, issuing a state-
ment that said the Obama administration “strongly opposes” the bill on
budgetary grounds.” A similar bill had failed to pass the previous year.
In fact, this latest attempt represented the fif#h time in recent years that a
similar measure had failed to pass.”* It’s not for a lack of support outside
of Washington, D.C. In 2014, for example, more than 850 nonprofit
organizations of all ideological stripes wrote to Congress urging passage
of the law.” “Without an incentive in place and assured, many of the
gifts the charitable incentives were intended to promote will simply not
take place,” the groups wrote.”

The bad news is that the Good Samaritan Hunger Relief Act of 2015
never became law. The great news is that another bill—the PATH Act—
did become law in 2015.* And that bill, which President Obama signed
into law in December, effectively did what the Good Samaritan Act was
intended to do. After years of failing to encourage food donations and
reduce food waste while passing other costly measures that promote food

waste, Congress finally made the right decision.
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Indeed, sometimes Congress does get it right. While chapter 3 focused
on rules that promote food waste in the commercial sphere, chapter 4
focused on rules that prevent people from making, obtaining, and pro-
viding food outside the commercial realm. There, you learned about
awful rules that prohibit people from sharing food with those in need.
Although terrible local bans on the practice do exist, one excellent fed-
eral law stands out for facilitating the efforts of many who wish to share
food with those in need. The Bill Emerson Good Samaritan Act, signed
into law by President Bill Clinton in 1996, is a bipartisan law that pro-
tects charitable individuals against liability for most food donations.?®
The law is named after the late Rep. Bill Emerson (R-MO), a lead-
ing anti-hunger advocate in Congress until his death in 1996, shortly
before the law’s passage.”” The Emerson Act protects charitable persons,
including gleaners—those who take unwanted produce from farms and
provide it to those in need—from liability for any illness that donated
food might cause. The law rightly protects food donors so long as they
were not grossly negligent or did not commit a crime in the process
(such as by intentionally tainting food).

Like the PATH Act and the other good food laws discussed so far in
this chapter, the Bill Emerson Good Samaritan Act is a smart, bipartisan
set of rules that facilitates sustainable food practices that might other-
wise be illegal (or needlessly disincentivized) without such laws. All of
these good food rules leave people free to engage in more sustainable
food practices.

Although concerns over sustainability are at the heart of many of
these rules, sometimes good food rules help minimize the environmen-
tal impact of food production and sales without any concern for sustain-
ability. Take the example of loosening the regulatory burden on food
trucks, as Washington, D.C. has done in recent years. In the nation’s
capital, long-standing rules required most food trucks to be in constant

motion. The particular rule was so antiquated that it was known as the

183



184

BITING THE HANDS THAT FEED US

“ice cream truck rule,” a reference to the roving ice cream trucks that
play jingles as they approach public parks to catch the ear of children
in search of a cold Pavlovian treat. The rule stated that trucks could not
stop until a line of customers had formed.”” That may have been fine
for ice cream trucks—with their jingles and their frozen treats and their
captive audience of park-going kids—but it worked far less well for the
new generation of roving food trucks that served high-end lobster rolls
and Korean fusion tacos to adults in business suits in the city’s down-
town. As good as a lobster roll is, it’s unlikely that a jingle would attract
sufficient numbers of office workers running in suits and dresses to flag
down a food truck. What's more—and more important for the purposes
of this book—the ice cream truck rule forced many food trucks to drive
around aimlessly, wasting fuel while searching for a line of customers.

The problem of the ice cream truck rule found two fixes. The first
was technological, as social media helped trucks overcome the ice cream
truck rule by telling eager customers to queue at a particular place and
time. The second fix was regulatory. The District could not defend the
continued existence of the ice cream truck rule, and so—after much
wrangling—the rule was repealed. Food truck owners and customers
alike were happy. Fuel was saved. Food service was made more sustain-
able. Everyone was better off, the saying goes, and no one was worse off.
In other words, sometimes good food rules can promote sustainability,
even if that’s not their aim.

Sometimes, a situation calls for rules that prohibit a practice that is
wholly unsustainable. I've already endorsed rules barring the destruction
of parkland in the name of foraging, rules that prohibit littering while
sharing food with the homeless and less fortunate, and rules that restrict
some fishing boats from trawling the ocean floor. Other good rules like
these exist—both on land and at sea. Take the federal government’s cur-
rent approach to managing shark populations, which appears to be one

of the best examples of smart rules that balance consumer demand with



THERE ARE GOOD FOOD RULES

necessary sustainability efforts.”’ Both those efforts and that demand are
best expressed in this figure: humans kill 100 million sharks each year.”
Many shark populations are severely threatened as a result. Even those
that have rebounded in recent years, such as great white sharks, are still
vulnerable. Although some of the shark catch is the result of sportfishing
and bycatch, much of it is centered on obtaining shark fins, which are a
valuable delicacy in parts of Asia. Often, shark fins are obtained by fin-
ning, the practice of catching a shark, cutting off one or more valuable
fins while still at sea, and dumping the shark’s still-living body back into
the ocean.

When a shark is finned, a fisherman keeps just 5 percent of the shark
and disposes of the other 95 percent. That means a given boat can
hold roughly twenty times as many fins as it can whole sharks. From
a sustainability perspective, the practice of shark finning allows certain
fishing vessels to seize the valuable part of the shark—its fin—and con-
sequently leave the ocean littered with shark carcasses.

In 2010, recognizing these issues, President Obama signed the Shark
Conservation Act (SCA) into law.** The SCA bans finning and requires
all sharks to reach land with all of their fins attached. The purpose of
the SCA is stated very clearly in the law: “to improve the conservation of
sharks.” Notably, the SCA does 7oz ban buying, selling, or eating shark
fins. Rather, it simply requires that any shark taken must be brought
whole to the shore. This not only ensures that more of the shark must
be used—and demand exists for meat and other byproducts, even if
they bring a fisherman a smaller return than do fins—it also limits the
total catch by making sure ships are full of whole sharks and not just
their much smaller fins. The SCA “reflects a balance between addressing
the wasteful practice of shark finning and preserving opportunities to
land and sell sharks,” wrote Alan D. Risenhoover, director of the federal
government’s Office of Sustainable Fisheries.** Bravo.

The benefits of the federal ban on finning are threatened, though, by
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a new set of state rules that could undermine the federal rules. These
laws have alarmed federal officials, including Risenhoover. “Depending
on how they are interpreted and implemented, these statutes have the
potential to undermine significantly conservation and management of
federal shark fisheries,” he wrote.?> One reason is that these conservation-
minded state laws actually require any shark that’s caught and is to be
taken back to shore to be finned first.

In 2012, California was the first state to ban the possession, purchase,
or sale of any shark fin.*® What this means in practice is that sharks
caught off California and intended to be brought back to shore must
first be finned—Ilest a fisherman be found in possession of a fin and
fined. Here it’s the shark fins, rather than the rest of the shark, that is
thrown back into the ocean. Like the example of the futility of punish-
ing ivory poachers and smugglers by destroying ivory—which you read
about in chapter 3—laws like that in California reduce the supply of
shark fins, drive up their cost, and incentivize the killing of still more
sharks for their fins. Thankfully, because the smart federal law requires
a fisherman to bring the whole intact shark back to shore, the finning-
in-reverse resulting from California law is in direct conflict with federal
law. A group of shark-fin sellers in California, working with the Asian
American Rights Committee of California, sued the state in 2012 to
overturn the ban on those grounds.” The U.S. Justice Department filed
a motion in support of the California fin sellers, rightly arguing that
the state’s law conflicts with federal law. Still, a federal court upheld the
shark-fin ban in 2015.% That decision is being appealed.

The court’s decision is bad news for sharks. And so is the spread of
laws such as California’s. Texas, where some sharks are landed, is the lat-
est state to pass such a law.” Even states with no shark trade are passing
shark-fin bans. Maryland, which passed a law in 2013, doesn’t appear
to have had a single shark fin pass through the Port of Baltimore in

years.” These state laws contravene an excellent federal ban on finning
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and—consequently—violate the Constitution. From the standpoint of
sustainability, they also promote shark finning under the guise of pre-
venting it, all to ensure that the 5 percent of the shark most in demand—
the fin—will go to waste. That creates more food waste, drives up prices
for shark fins, and consequently incentivizes more people to kill more
sharks. That’s unacceptable—and unsustainable—lawmaking,.

I've spent much of this book detailing rules that encourage food waste
and other unsustainable practices. You've learned about rules that restrict
sustainable and safe food practices under the guise of food safety, such
as barring brewers from sharing spent grains with farmers. I've discussed
rules that favor large producers over smaller ones, such as standards of
identity that sought to force an innovative mayonnaise substitute from
calling itself Just Mayo. And you've learned about rules—like bans on
gardening—that prohibit people from providing food for themselves
and others. In this chapter, I detailed some good food rules. In terms of
sustainability, if there are bad food rules and good food rules, what are
some guiding principles that can help us distinguish between them? I
teased that question in the introduction to this book. In the following
chapter, you'll learn the answer to that question and be reminded of
some of the people and groups around the country who are turning the

answer into action.
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CONCLUSION

More Sustainability,
Fewer Food Rules

I Fesruary 2015, the federal government’s Dietary Guidelines Advi-
sory Committee (DGAC), a rotating group of appointed academics that
meets every five years to recommend food policies that will promote
health, prevent chronic disease, and help people reach and maintain a
healthy weight, issued its latest report. Since its inception in 1980, the
DGAC has “serve[d] as the cornerstone of all Federal nutrition educa-
tion and program activities” in the five years after the committee meets.
DGAC recommendations are used to set the food policies of many fed-
eral agencies, including the FDA and USDA.' Those policies include
everything from food labeling to the USDA’s National School Lunch
Program.

For the first time ever, the DGAC addressed the issue of sustainabil-
ity. Put another way, the cornerstone of all federal nutrition education
and programs had never before considered sustainability. The DGAC’s
sustainability recommendations in the new report included “decreas-
ing meat consumption, choosing seafood from non-threatened stocks,

eating more plants and plant-based products, reducing energy intake,

Baylen J. Linnekin, Biting the Hands that Feed Us: How Fewer, Smarter Laws Would
Make Our Food System More Sustainable,
DOI 10.5822/ 978-1-61091-676-9_7, © 2016 Baylen J. Linnekin.

189



190

BITING THE HANDS THAT FEED US

and reducing waste.”” After completing its work, the DGAC concluded
“that environmental sustainability adds further dimensions to dietary
guidance; not just what we eat but where and how food production,
processing, and transportation are managed, and waste is decreased.”

Although these recommendations have been controversial for several
reasons, some were critical of the committee’s nod to sustainability. They
argued that sustainability fell outside the DGAC’s narrow mission to
help every American choose a healthy diet they can abide by. “Sustain-
able food systems and environmental protection may be important,”
wrote Jeff Stier of the National Center for Public Policy Research, a
conservative think tank, in a Des Moines Register op-ed, “but these issues
don’t belong in discussions of healthy eating.” Critics such as Stier were
joined by USDA secretary Tom Vilsack, who, the Wall Street Journal
noted, believes “sustainability issues fall outside the scope of the dietary
guidelines.” Vilsack hinted he'd disregard the committee’s sustainability
recommendations.

Both Stier and Secretary Vilsack are correct that sustainability is not
part of the DGAC’s stated mission. Vilsack’s comments to the Wal/
Street Journal that the USDA would steer clear of adopting the DGAC’s
sustainability recommendations signaled that other federal agencies
would, too. Indeed, the word “sustainability” does not appear in the
federal dietary guidelines that were issued in January 2016.° There’s no
mention of threatened fish stocks. Neither is there any reference to food
waste.

If you've made it this far into this book, then you know the absence of
sustainability language in the dietary guidelines is hardly #he thing that’s
keeping the USDA from embracing sustainability. The same agency
that prohibits the production of safe and sustainable salumi such as that
crafted by Mark DeNittis and Il Mondo Vecchio, that bars the humane
local slaughter and sale of sustainably raised meat, that promotes food

waste with its rigid standards of identity and its National School Lunch
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Program, and that rewards farmers with fat subsidies for raising mono-
cultures of GMO corn that’s used invariably to feed livestock and to
make high fructose corn syrup is not going to become a model of sus-
tainability simply by glad-handing the DGAC’s recommendations.
Although sustainability wasn't part of the DGAC’s mission and still
hasn’t made an appearance in the dietary guidelines, two key questions
(beyond why not?) emerge from the controversy over its inclusion in the
DGAC report. First, whether or not the USDA and other federal agen-
cies will listen, were the DGAC’s sustainability recommendations any
good? Should the USDA and others have listened? Second, what if gov-
ernment did incorporate sustainability goals into rules moving forward?
Where and how might they do it, and do so in a way that’s meaningful?
With regard to the first question—whether the DGAC sustainability
recommendations are worth their salt—a close look finds them to be
woefully lacking. Consider the DGAC'’s advice to choose seafood from
nonthreatened stocks. Although the recommendation is valuable on its
face, it rings hollow given that it fails to address the fact that federal rules
promote overfishing and cause the loss of thousands of tons of bycatch.
The DGAC recommendation ignores a key underlying problem—
discussed in chapter 3 of this book—namely, that existing federal rules
contribute to the problem the DGAC sought to address. The DGAC rec-
ommendations fail similarly in other areas. For example, even before the
DGAC issued its recommendations, the USDA had already put more
plants and plant-based foods into school lunches thanks to the Healthy,
Hunger-Free Kids Act, which increased not just vegetables but which
also promotes plant-based meat substitutes (such as tofu).® As you also
learned in chapter 3, food waste—already a problem within the school
lunch program before the Healthy, Hunger-Free Kids Act—has only
increased since the USDA began enforcing the law. Offering schoolkids
more plant-based foods and less meat, as the DGAC recommends, may

or may not be more intrinsically sustainable. Recent research by fac-
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ulty at Carnegie Mellon University has cast some doubt on the long-
held belief that fruits and vegetables are inherently more sustainable
than meat.” Regardless, school lunches are demonstrably less sustainable
when schoolkids throw away more of the food served in those lunches.
Changing the diets of schoolkids so that they simply throw away greater
quantities of sustainably raised food is policymaking defeatism at its
Worst.

Other problems with the DGAC’s sustainability recommendations
are glaring. The 571-page report, for example, does not mention farm
subsidies—a key enemy of sustainability that you learned about in
chapter 2—not even once. And while the report refers to the prob-
lem of food waste a mere handful of times, it offers no suggestions for
how to combat it. In fact, the DGAC’s discussion of food waste is so
meager that the Environmental Working Group said food waste is “not
addressed by the DGAC” report.®

These shortcomings point to a key flaw inherent in the DGAC’s sus-
tainability recommendations: they suggest the need to achieve differ-
ent results without addressing the causes and roots of most problems.
Tinkering with one element of a deeply flawed system and expecting
sustainability to result is absurd. Often, the very premise underlying a
program that you've learned about in this book—rather than one partic-
ular element of it—is the problem. Consider the FDA’s proposed rules
for spent grains and the USDA’s commodity and marketing programs.
These are both rotten to the core. Spraying a little sustainability per-
fume on them won't eliminate their stench.

With regard to the second question I posed above—how government
might incorporate meaningful sustainability goals into rules moving
forward—it’s worth considering once more what sustainability really
means. In 1987, a United Nations agency issued what became known
as the Brundtland Commission report.” It defined sustainable devel-

opment—and has come to define sustainability itself—as growth that
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meets present needs but ensures “the ability of future generations to
meet their own needs.” The commission’s definition speaks of present
development activities meeting present needs. But in speaking of fuzure
needs, the commission’s definition is clear that whatever present devel-
opment is taking place in the present, we must ensure that future gen-
erations can “meet their own needs.” A key purpose of development in
the present, the commission is rightly saying, is to ensure people in the
future are better able to meet their own needs.

My own definition of sustainability, which I offered in the introduc-
tion to this book, dovetails nicely with that of the Brundtland Commis-
sion. There, I defined sustainability in the food realm as describing foods
grown or produced using a set of practices that aspires to maximize the
benefits of the food system while minimizing its negative impacts. I've
also noted that the benefits of sustainability must contain an inherent
economic component. “The practices of sustainable farmers must be
able in turn to sustain the farmers,” I wrote ina 2011 op-ed.'’ The same
holds true for the sustainable fishermen, gardeners, almond milk mak-
ers, brewers, foragers, food-waste opponents, and all of the farmers and
nonfarmers I've described in this book.

During the course of writing this book, I asked many of the people I
spoke with for my research and quoted here to share their own defini-
tions of sustainability. Many very smart people had far more than a few
words to say about the term. Christophe Hille, chief financial officer at
Fleisher’s Craft Butchery, played up the economic component of the
term, stating, in part, that to him it embodies “growing a sustainable
and fruitful financial relationship . . . by way of responsibly produced
food.”"" Iso Rabins, the expert forager and a leader of the successful
repeal of California’s so-called glove law, defined sustainability in terms
of his own activities, in a way that echoes the Brundtland report’s deter-
mination that sustainability is at once both personal and societal, and is

largely centered on the future. “Foraging sustainably for me is knowing
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what I can take and where without adversely [a]ffecting the future of the
resource,” Rabins told me." Sustainable food reflects what “the ecosys-
tem is set up to produce,” said Greg Van Ullen, founder of OMilk, the
almond milk New York State regulators tried to kill off by redefining
it as “melloream.”™ Van Ullen’s attorney, Jason Foscolo, whose Food
Law Firm successfully represented OMilk in that case, offered—no sur-
prises—a more lawyerly view of what sustainability means. “I'm natu-
rally skeptical of product claims of any kind,” Foscolo told me, “so when
I know I cannot trust a word or descriptor or marketing claim, I seek
information.”"* He said online research is invaluable, but so is a healthy
dose of skepticism. And not just for lawyers. “If they are going to use
the word ‘sustainable,” personally—as a consumer, now—I am going to
expect them to prove to me they are not bullshitting me,” Foscolo said.

Interestingly, these definitions—Ilike the Brundtland Commission’s
and my own—are not contingent upon the piling up of more rules.
Although Hille, Rabins, Van Ullen, Foscolo, and I all support some
rules, likely to varying degrees, none of us defines sustainability as an
inherent outgrowth of rules. That doesnt mean rules can’t help foster
sustainability. They can and should, as I've described throughout this
book. And rules can and should prevent some unsustainable food prac-
tices.

The common thread that runs through this book, then, is that—in
innumerable instances—the continued growth of the nation’s food rules
has not made for a more sustainable food system. Food-safety rules have
pushed sustainable food entrepreneurs out of business, weakened oth-
ers, and discouraged still others from entering the market. In their place,
larger food makers have thrived—a lesson that holds with other food
rules (such as farm subsidies) that don’t pertain to food safety. Rules
encourage food waste. And they prohibit people from growing, raising,
obtaining, and sharing their own food. By now, I hope you agree that

simply piling on more rules is not the answer.
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Some rules I've identified—such as basic food-safety rules, fishing
quotas, restrictions on trawling, the federal ban on shark finning, and
prohibitions on unsustainable foraging—are absolutely necessary. But
so many are counterproductive. How do we distinguish between the
two—and get to a place in which fewer and better rules promote a more
sustainable food system? How we can best identify and foster “good”
rules and eliminate “bad” ones? More importantly—returning to the
second question I asked above—from this point forward, what are the
principles we can use to guide food policy in that direction?

As the introduction to this book identified, there are two simple
guiding principles. First, federal, state, and local rules that promote
unsustainable food system outcomes (such as food waste) should be jet-
tisoned whenever possible. Second, rules that prohibit sustainable food
system practices (such as those that put Mark DeNittis out of business)
should also be eliminated whenever possible. These rules fit nicely into
one short proclamation: rules should neither promote unsustainable
practices nor prohibit sustainable practices. It’s also true—as I've dis-
cussed throughout the book—that new and existing rules should stress
the importance of achieving good outcomes, rather than adhering to a
particular process.

What does that look like in practice? As you learned in chapter 1,
food-safety rules are important. But their growing focus on adhering
to a rigid process, rather than on achieving good owutcomes—requiring
costly motorized equipment when inexpensive ice cools at least as well,
for example—is leaving many artisanal and sustainable food produc-
ers behind. And it’s not making our food any safer. In contrast, food-
safety rules that focus squarely on the goal of protecting consumers can
help food producers of all sizes and types enter and succeed in the mar-
ket. Requiring good outcomes rather than rigid processes works well
in other areas that don’t pertain directly to food safety. For example,

rules that prohibit raising noisy roosters in urban and suburban yards
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but permit raising more taciturn hens ensures good outcomes: omelets,
rather than noise. Mandating that lunches served in schools contain
good food that’s tailored to individual student preferences and helps to
fight food waste—both good outcomes—requires getting communities
involved in school lunchrooms as much as it requires the USDA to get
out of those same lunchrooms.

A few other principles must guide food policy going forward. As
you learned, rules often favor large producers over small ones. But they
should never favor a producer of one size over a producer of another.
Receiving government funds to farm, for example, is not a sustainable
practice, whether one is growing vegetables on an acre or on thousands
of acres. As I described in the introduction to this book, sustainability
in the food realm means minimizing environmental impact while maxi-
mizing economic returns. If larger food producers are inherently more
efficient and competitive because of their large size, good for them.
They certainly don’t need government help to succeed. Small, sustain-
able producers, too, must be able to succeed economically to be truly
sustainable. Ending farm subsidies and other federal, state, and local
rules that favor big food producers over smaller ones means sustainable
food producers need fewer rules—not more—to succeed.

Ending farm subsidies is a start. Other rules that promote bad out-
comes—such as those that promote food waste—are also suspect. But
some of these rules—very few—are ones we must live with. For example,
rules that keep cancer-stricken beef out of the food supply, that target
dangerous levels of arsenic or lead in foods, or that order the destruc-
tion of a packaged food that contains a potentially deadly bacteria or
unlabeled allergen do indeed cause some food waste. But their benefits
to society are obvious, and easy alternatives to wasting such food are dif-
ficult to envision. But good rules such as these that cause food waste are
the exception. Oakland’s garbage-collection contract, recall, practically
forces restaurants in the city to waste food. The USDA National School
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Lunch Program forces schools to waste tons of food. And rules for grad-
ing fruits, vegetables, meats, and other agricultural products force farm-
ers to waste food. In each case, alternatives exist that would eliminate
much of this waste. Oakland restaurateurs would prefer to turn their
food waste into compost. They'd continue to do so if the city’s garbage
contract didn’t impede the practice. Families, restaurants, and caterers
could reduce their own food waste by turning leftover food into healthy
bagged lunches for all schoolchildren, while gradually eliminating all of
the tons of school food waste caused by the National School Lunch Pro-
gram. And, as groups like Fruta Feia are demonstrating, there is a grow-
ing market for so-called “ugly” fruits and vegetables that are often kept
from the market thanks to grading standards in the European Union
and the United States alike. In cases such as these, where alternatives can
reduce or eliminate food waste, embracing the status quo is no longer
palatable.

Sometimes, as you've learned, rules restrict individuals from making
sustainable food choices outside the commercial realm. I spoke with
Madeleine Redfern, a Canadian Inuit lawyer who clerked for Canada’s
Supreme Court before serving as mayor of Iqaluit, Nunavut, where she
still lives. Redfern champions the culinary, cultural, environmental, and
socioeconomic rights and traditions of her fellow Inuit. She often speaks
out against restrictions on hunting. To outsiders, some of the animals
she defends eating are controversial. But to her and many in her com-
munity, they’re the epitome of sustainability. “Our wild foods are seals,
fish, walrus, caribou, polar bears, whales, birds, eggs, seaweed, berries,
etc.,” she told me.” Redfern said a local diet necessarily looks far dif-
ferent for her and those around her than it does for many who live in,
near, or even within a day’s drive of a major city. I asked Redfern who
should decide what she and others in her community eat. “Each person
in my community should decide what they wish to eat, as elsewhere in

the world,” she responded. She rattled off a long list of cosmopolitan
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cities—Berlin, Brussels, Hong Kong, London, Los Angeles, Paris,
Rome, and Toronto—and asked why the freedom to choose to eat sus-
tainable foods should be any different for people living in those cities
than for her and her fellow Inuit. It shouldn’, of course. We should all
enjoy the same rights to feed our families and ourselves and to live as
sustainably as we want and can. For those who feed themselves and oth-
ers, that necessarily means protecting the choice to grow, raise, forage,
hunt, scavenge, and eat a wide variety of different foods—whether or
not everyone finds such foods palatable.

Truth be told, there are good food rules. What most of these rules
have in common is that they all allow people to make more sustain-
able food choices. That, in a nutshell, is the ultimate goal of this book.
Getting there means taking the time to look at existing rules and ones
proposed in the future, and seeing if they make sustainable food choices
the default option when possible. Conceptually, here’s how that looks.
If a rule promotes unsustainable food practices, it's best to ask whether
the rule also truly protects food safety or promotes one of a handful of
other absolutely mandatory societal goals. If it does, then ask whether
there is another way to achieve the same outcomes without promoting
those unsustainable food practices. If there’s a way to achieve the same
goal without this negative unintended consequence, then we should
simply abolish the rule. The same line of inquiry holds true for rules
that prohibit sustainable food practices. If there’s a way to protect food
safety or promote some other absolutely mandatory societal goal with-
out restricting sustainable food practices, then we must abolish the rule.

Notably, not one rule that promotes unsustainable food practices or
prohibits sustainable food practices that I describe in this book sur-
vives this level of scrutiny. There are alternatives—many of which I've
described—to all of these problematic rules. Some rules fail almost
immediately, like farm subsidies. They promote a host of unsustainable

food practices and, likely, obesity and other problems. They’re patently
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indefensible. Eliminate them. Other rules fail because—as in the case
of supplanting the USDA National School Lunch Program with my
proposal to turn school lunches into a tool for eliminating (rather than
promoting) food waste—far better alternatives exist.

But what of the people I alluded to—the legislators and regulators,
the public and others—who are needed to make our food system more
sustainable? Who are they? Where are they? In fact, you've already read
about many of them in this book. Sean Dimin and his colleagues at Sea
to Table are fighting the scourge of bycatch and waste in the world’s
oceans. Jay Hamburger is demonstrating and defending the dignity
of sharing food with those in need in Houston. Members of Congress
from within and without both major parties, including Rep. Thomas
Massie, Rep. Chellie Pingree, Rep. Jared Polis, Sen. Rand Paul, and Sen.
Angus King are fighting to allow sustainable beef and dairy farmers to
slaughter and sell their products locally. Jason Foscolo and his Food
Law Firm—along with nonprofit groups like the Farm-to-Consumer
Legal Defense Fund and the Institute for Justice—use the law to help
small food entrepreneurs overcome misguided rules, often ones that
favor larger food companies. Many of those larger companies aren't the
enemy but are, rather, part of the solution. Booming startups such as
Hampton Creek and even larger companies such as Unilever, an award-
winner for its sustainability efforts, and MillerCoors, the brewery giant
that’s eliminated its waste from spent grains, are very much a part of the
solution. These people and companies, and groups allied with them, are
today’s and tomorrow’s agents of change.

They're helping to build a more sustainable food future. And so are
you. If there’s a lesson to be learned from many of the rules featured
throughout this book, it’s that public pressure has sometimes resulted in
the defeat of those bad rules. The FDA felt the sting of public outrage
over its proposed rules for spent grains and ripening cheese on wooden

boards. But other rules remain entrenched. We've piled rules on top of
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rules for decades—often with disastrous consequences. In some ways—
due to rules that erect senseless food-safety barriers for many sustain-
able producers, promote larger and less sustainable food producers at
the expense of smaller competitors, encourage food waste, and trample
on a person’s right to feed themselves and others—we're further from a
sustainable food system than we've ever been. It will take renewed and
vocal public indignation to overturn older rules such as USDA farm
subsidies and the agency’s school lunch programs, and newer ones, such
as the problematic elements of the FDA’s food-safety rules under FSMA.
Whether an existing rule is promoting unsustainable food practices or
preventing sustainable ones, it’s past time that we abolish it. Impor-
tantly, we must also stop passing bad new rules. That means lawmakers
and their staff members must consult with experts who understand how
food, law, and sustainability can either work together or be at odds, lest
they draft new food rules that promote predictably harmful unintended
consequences.

We deserve a better food system. It is within reach. If we stop biting
the hands that feed us, we will ensure a more sustainable food future for

all Americans.
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Advance praise for Biting the Hands that Feed Us

“Equal parts tragedy and comedy, Biting the Hands that Feed Us exposes many absurdities in
current food law, while celebrating ethical entrepreneurs. This witty, incisive book will outrage

and ultimately inspire you.”

—dJOHN MACKEY, co-founder and co-CEQ, Whole Foods Market

“A well-researched, fascinating investigation into how misguided government rules hinder our
dreams for a future of sustainable, local food in America. From the unintended consequences
of well-meaning rules to the sheer manipulation of the system by Big Food, Linnekin shows
again and again how small farms and family businesses lose out. For anyone interested in the

farm-to-table movement, this book is a must-read.”

—NINA TEICHOLZ, author of the New York Times bestseller The Big Fat Surprise

“As Biting the Hands that Feed Us explains in an accessible and entertaining way, too often
our legal system not only fails to protect us, but even undermines our best efforts. While I
don’t always agree with Baylen Linnekin, I appreciate his willingness to challenge assumptions

about food regulations. His book is an important contribution to the food policy discourse.”

—MICHELE SIMON, author of Appetite for Profit and executive director, Plant Based

Foods Association

“If you ever wondered why local, sustainable, innovative food is either expensive or difficult
to find, Linnekin lays out the reason brilliantly: a plethora of antagonistic government rules.

A must-read for all who desire the ultimate personal liberty: the right to choose our food.”

—JOEL SALATIN, third generation farmer, Polyface, Inc. and author of Folks, This
Ain’t Noymal
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