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Introduction xvii

Introduction

Over the past 40 years, the federal government has enacted over
90 laws and regulations covering whistleblowers, yet no single uniform
national whistleblower law exists. Consequently, whistleblowers who
seek protection under federal law must navigate a maze of often obscure
rules and regulations governing their conduct. The scope of federal
protections afforded under these various laws are extremely diverse and
depend on the following general factors:

1. Who is the employer?
2. What is the substance of the whistleblower disclosure?
3. Where is the allegation filed?

The different level of protection afforded employees under
various federal laws can be extremely significant. For example, some
federal laws have short statutes of limitation (thirty days), while others
permit a whistleblower six years to file a claim. Likewise, some laws
only provide for reinstatement and back pay, while others permit the
employee to obtain a host of remedies, such as compensatory and
punitive damages. Although most of the federal whistleblower laws
protect private sector employees, some are limited to covering federal
and/or public sector employees.

To assist employees or their counsel in identifying federal
statutes and regulations which may apply to a whistleblower disclosure,
this book compiles, for the first time, a copy of all federal statutes and
regulations applicable to whistleblowers. This compilation of laws and
regulations is intended to be read together with the treatises Concepts
and Procedures in Whistleblower Law (Greenwood Press, 2001) and
Whistleblower Law: A Guide to Legal Protections for Corporate
Employees (Praeger, 2004), which set forth a comprehensive legal
analysis of these statutory and regulatory provisions.

NOTES

1. Many states also have laws or “public polices” protecting
whistleblowers. Often, state laws are stronger than their federal counterparts, and
many states protect whistleblower disclosures for which there are no federal
protections. For a description of state whistleblower protections please refer to
Concepts and Procedures in Whistleblower Law, pp. 21-77.



SECTION 1
CONSTITUTIONAL PROTECTION/
FREEDOM OF SPEECH

First Amendment, U.S. Constitution

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people peaceably to assemble, and to
petition the government for a redress of grievances.

Fourteenth Amendment, U.S. Constitution

Section 1. All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States and of
the state wherein they reside. No state shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United
States; nor shall any state deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its jurisdiction
the equal protection of the laws.

Civil Rights Act of 1871, Section 1

42 U.S.C. § 1983

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in equity, or other proper
proceeding for redress, except that in any action brought against a judicial
officer for an act or omission taken in such officer’s judicial capacity,
injunctive relief shall not be granted unless a declaratory decree was
violated or declaratory relief was unavailable. For the purposes of this
section, any Act of Congress applicable exclusively to the District of
Columbia shall be considered to be a statute of the District of Columbia.



1.2 Whistleblower Statues and Regulations

Civil Rights Act of 1871, Sections 2 and 3
42 U.S.C. § 1985 (2) and (3)
(2) Obstructing justice; intimidating party, witness, or juror. If two or more
persons in any State or Territory conspire to deter, by force, intimidation, or
threat, any party or witness in any court of the United States from attending
such court, or from testifying to any matter pending therein, freely, fully,
and truthfully, or to injure such party or witness in his person or property on
account of his having so attended or testified

* * *
(3) * * * in any case of conspiracy set forth in this section, if one or more
persons engaged therein do, or cause to be done, any act in furtherance of
the object of such conspiracy, whereby another is injured in his person or
property, or deprived of having and exercising any right or privilege of a
citizen of the United States, the party so injured or deprived may have an
action for the recovery of damages occasioned by such injury or
deprivation, against any one or more of the conspirators.

Civil Rights Attorney’s Fee Act

42 U.S.C. §1988(b) and (c)

(b) In any action or proceeding to enforce a provision of sections 1981,
19814, 1982, 1983, 1985, and 1986 of this title, title 1X of Public Law
92-318 (20 U.S.C. 1681 et seq.), the Religious Freedom Restoration Act
of 1993 (42 U.S.C. 2000bb et seq.), title VI of the Civil Rights Act of
1964 (42 U.S.C. 2000d et seq.), or section 13981 of this title, the court,
in its discretion, may allow the prevailing party, other than the United
States, a reasonable attorney’s fee as part of the costs, except that in any
action brought against a judicial officer for an act or omission taken in
such officer's judicial capacity such officer shall not be held liable for
any costs, including attorney’s fees, unless such action was clearly in
excess of such officer’s jurisdiction.

(c) Expert fees. In awarding an attorney’s fee under subsection (b) of this
section in any action or proceeding to enforce a provision of section
1981 or 1981a of this title, the court, in its discretion, may include expert
fees as part of the attorney’s fee.



SECTION 2
CORPORATE/FINANCIAL
WHISTLEBLOWER PROTECTIONS

Corporate and Criminal Fraud Accountability Act

Sec. 806, Sarbanes-Oxley Act of 2002

Protection for employees of publicly traded companies who provide
evidence of fraud.

18 U.S.C. § 1514A

(@ WHISTLEBLOWER PROTECTION FOR EMPLOYEES OF
PUBLICLY TRADED COMPANIES- No company with a class of
securities registered under section 12 of the Securities Exchange Act of
1934 (15 U.S.C. 78l), or that is required to file reports under section 15(d)
of the Securities Exchange Act of 1934 (15 U.S.C. 780(d)), or any officer,
employee, contractor, subcontractor, or agent of such company, may
discharge, demote, suspend, threaten, harass, or in any other manner
discriminate against an employee in the terms and conditions of
employment because of any lawful act done by the employee--

(1) to provide information, cause information to be provided, or
otherwise assist in an investigation regarding any conduct which the
employee reasonably believes constitutes a violation of section 1341,
1343, 1344, or 1348, any rule or regulation of the Securities and
Exchange Commission, or any provision of Federal law relating to fraud
against shareholders, when the information or assistance is provided to or
the investigation is conducted by--(A) a Federal regulatory or law
enforcement agency;(B) any Member of Congress or any committee of
Congress; or (C) a person with supervisory authority over the employee
(or such other person working for the employer who has the authority to
investigate, discover, or terminate misconduct); or

(2) to file, cause to be filed, testify, participate in, or otherwise assist in a
proceeding filed or about to be filed (with any knowledge of the
employer) relating to an alleged violation of section 1341, 1343, 1344, or
1348, any rule or regulation of the Securities and Exchange Commission,
or any provision of Federal law relating to fraud against shareholders.(b)
ENFORCEMENT ACTION-(1) IN GENERAL- A person who alleges
discharge or other discrimination by any person in violation of
subsection (a) may seek relief under subsection (c), by--(A) filing a
complaint with the Secretary of Labor; or(B) if the Secretary has not
issued a final decision within 180 days of the filing of the complaint and
there is no showing that such delay is due to the bad faith of the claimant,
bringing an action at law or equity for de novo review in the appropriate
district court of the United States, which shall have jurisdiction over such
an action without regard to the amount in controversy.(2) PROCEDURE
(A) IN GENERAL- An action under paragraph (1)(A) shall be governed
under the rules and procedures set forth in section 42121(b) of title 49,
United States Code.

(B) EXCEPTION- Notification made under section 42121(b)(1) of title
49, United States Code, shall be made to the person named in the
complaint and to the employer.



2.2 Whistleblower Laws and Regulations

(C) BURDENS OF PROOF- An action brought under paragraph (1)(B)
shall be governed by the legal burdens of proof set forth in section
42121(b) of title 49, United States Code.

(D) STATUTE OF LIMITATIONS- An action under paragraph (1) shall
be commenced not later than 90 days after the date on which the
violation occurs.(c) REMEDIES-(1) IN GENERAL- An employee
prevailing in any action under subsection (b)(1) shall be entitled to all
relief necessary to make the employee whole.(2) COMPENSATORY
DAMAGES- Relief for any action under paragraph (1) shall include--(A)
reinstatement with the same seniority status that the employee would
have had, but for the discrimination;

(B) the amount of back pay, with interest; and(C) compensation for any
special damages sustained as a result of the discrimination, including
litigation costs, expert witness fees, and reasonable attorney fees.(d)
RIGHTS RETAINED BY EMPLOYEE- Nothing in this section shall be
deemed to diminish the rights, privileges, or remedies of any employee
under any Federal or State law, or under any collective bargaining
agreement.

Corporate Responsibility

Sec. 301, Sarbanes-Oxley Act of 2002
Audit Committee

15 U.S.C. § 78f(m)(4)

(4) COMPLAINTS- Each audit committee shall establish procedures for-
(A) the receipt, retention, and treatment of complaints received by the
issuer regarding accounting, internal accounting controls, or auditing
matters; and

(B) the confidential, anonymous submission by employees of the issuer
of concerns regarding questionable accounting or auditing matters.

Sec. 3(b)(1) of Sarbanes-Oxley*

Enforcement

15 U.S.C. § 7202(b)(1)

(b)(1) A violation by any person of this Act [the Sarbanes-Oxley Act],
any rule or regulation of the Commission issued under this Act, or any
rule of the Board shall be treated for all purposes in the same manner as a
violation of the Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.)
or the rules and regulations issued there under, consistent with the
provisions of this Act, and any such person shall be subject to the same
penalties, and to the same extent, as for a violation of that Act or such
rules or regulations.



Corporate/Financial Whistleblower Protections 2.3

Corporate Responsiblity

Sec. 307, Sarbanes-Oxley Act of 2002

Rules of Professional Responsiblity for Attorneys
15U.S.C. § 7245

Not later than 180 days after the date of enactment of this Act, the
Commission shall issue rules, in the public interest and for the protection
of investors, setting forth minimum standards of professional conduct for
attorneys appearing and practicing before the Commission in any way in
the representation of issuers, including a rule--(1) requiring an attorney
to report evidence of a material violation of securities law or breach of
fiduciary duty or similar violation by the company or any agent thereof,
to the chief legal counsel or the chief executive officer of the company
(or the equivalent thereof); and (2) if the counsel or officer does not
appropriately respond to the evidence (adopting, as necessary,
appropriate remedial measures or sanctions with respect to the violation),
requiring the attorney to report the evidence to the audit committee of the
board of directors of the issuer or to another committee of the board of
directors comprised solely of directors not employed directly or
indirectly by the issuer, or to the board of directors.

Standards Relating To Listed Audit Committees
Securities And Exchange Commission

Final Rule

68 Federal Register 18788-01

*k*k
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I. Background and Overview of the New Rule and Amendments

In this release, we implement Section 10A(m)(1) of the Exchange Act, as
added by Section 301 of the Sarbanes-Oxley Act of 2002 (the "Sarbanes-
Oxley Act"), which requires us to direct, by rule, the national securities
exchanges and national securities associations(or "SROs") to prohibit the
listing of any security of an issuer that is not in compliance with several
enumerated standards regarding issuer audit committees. We received
over 185 comments in response to our release proposing to implement
the directive in Section 10A(m) of the Exchange Act. The final rule and
form amendments we adopt today have been revised, as discussed in this
release, to incorporate a number of changes recommended by commenter.
Accurate and reliable financial reporting lies at the heart of our
disclosure-based system for securities regulation, and is critical to the
integrity of the U.S. securities markets. Investors need accurate and
reliable financial information to make informed investment decisions.
Investor confidence in the reliability of corporate financial information is
fundamental to the liquidity and vibrancy of our markets.

Effective oversight of the financial reporting process is fundamental to
preserving the integrity of our markets. The board of directors, elected by
and accountable to shareholders, is the focal point of the corporate
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governance system. The audit committee, composed of members of the
board of directors, plays a critical role in providing oversight over and
serving as a check and balance on a company's financial reporting system.
The audit committee provides independent review and oversight of a
company's financial reporting processes, internal controls and
independent auditors. It provides a forum separate from management in
which auditors and other interested parties can candidly discuss concerns.
By effectively carrying out its functions and responsibilities, the audit
committee helps to ensure that management properly develops and
adheres to a sound system of internal controls, that procedures are in
place to objectively assess management's practices and internal controls,
and that the outside auditors, through their own review, objectively
assess the company's financial reporting practices.

Since the early 1940s, the Commission, along with the auditing and
corporate communities, has had a continuing interest in promoting
effective and independent audit committees.18 It was largely with the
Commission's encouragement, for instance, that the SROs first adopted
audit committee requirements in the 1970s.Over the years, others have
expressed support for strong, independent audit committees, including
the National Commission on Fraudulent Financial Reporting, also known
as the Treadway Commission, and the General Accounting Office.

In 1998, the NYSE and the NASD sponsored a committee to study the
effectiveness of audit committees. This committee became known as the
Blue Ribbon Committee on Improving the Effectiveness of Corporate
Audit Committees (the "Blue Ribbon Committee”). In its 1999 report,
the Blue Ribbon Committee recognized the importance of audit
committees and issued ten recommendations to improve their
effectiveness. In response to these recommendations, the NYSE and the
NASD, among others, revised their listing standards relating to audit
committees, and we adopted new rules requiring disclosure relating to
the functioning, governance and independence of corporate audit
committees. Beginning last year, at the Commission's request, the NYSE
and the NASD again reviewed their corporate governance standards,
including their audit committee rules, in light of several high-profile
corporate failures, and have proposed changes to their rules to provide
more demanding standards for audit committees.

Recent events involving alleged misdeeds by corporate executives and
independent auditors have damaged investor confidence in the financial
markets. They have highlighted the need for strong, competent and
vigilant audit committees with real authority. In response to the threat to
the U.S. financial markets posed by these events, Congress passed, and
the President signed into law on July 30, 2002, the Sarbanes-Oxley Act.
The Sarbanes-Oxley Act mandates sweeping corporate disclosure and
financial reporting reform to improve the responsibility of public
companies for their financial disclosures. This release is the most recent
of several that we have issued to implement provisions of the Sarbanes-
Oxley Act.

Under new Exchange Act Rule 10A-3, SROs will be prohibited from
listing any security of an issuer that is not in compliance with the
following standards, as discussed in more detail in this release:
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1) Each member of the audit committee of the issuer must be
independent according to specified criteria;

2 The audit committee of each issuer must be directly responsible
for the appointment, compensation, retention and oversight of the work
of any registered public accounting firm engaged for the purpose of
preparing or issuing an audit report or performing other audit, review or
attest services for the issuer, and each such registered public accounting
firm must report directly to the audit committee;

3 Each audit committee must establish procedures for the receipt,
retention and treatment of complaints regarding accounting, internal
accounting controls or auditing matters, including procedures for the
confidential, anonymous submission by employees of the issuer of
concerns regarding questionable accounting or auditing matters;

(@) Each audit committee must have the authority to engage
independent counsel and other advisors, as it determines necessary to
carry out its duties; and

(5) Each issuer must provide appropriate funding for the audit
committee

*k*k

Federal Register pg. 18798

Procedures for Handling Complaints

The audit committee must place some reliance on management for
information about the company's financial reporting process. Since the
audit committee is dependent to a degree on the information provided to
it by management and internal and outside auditors, it is imperative for
the committee to cultivate open and effective channels of information.
Management may not have the appropriate incentives to self-report all
questionable practices. A company employee or other individual may be
reticent to report concerns regarding questionable accounting or other
matters for fear of management reprisal. The establishment of formal
procedures for receiving and handling complaints should serve to
facilitate disclosures, encourage proper individual conduct and alert the
audit committee to potential problems before they have serious
consequences.

Accordingly, under the listing standards called for by our final rules,
each audit committee must establish procedures for:

1) The receipt, retention and treatment of complaints received by
the issuer regarding accounting, internal accounting controls or auditing
matters, and

2 The confidential, anonymous submission by employees of the
issuer of concerns regarding questionable accounting or auditing matters.
As proposed, we are not mandating specific procedures that the audit
committee must establish. Commenters were split over whether specific
procedures should be mandated. The minority, representing primarily
consultants and other third-party providers of such services, as well as
several commenters representing investors, believed the Commission
should mandate specific procedures, and many advocated a national
"one-size-fits-all" approach. A substantial number of commenters,
however, supported the Commission's approach of not mandating
specific procedures, instead preferring to leave flexibility to the audit
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committee to develop appropriate procedures in light of a company's
individual circumstances, so long as the required parameters are met.

Given the variety of listed issuers in the U.S. capital markets, we believe
audit committees should be provided with flexibility to develop and
utilize procedures appropriate for their circumstances. The procedures
that will be most effective to meet the requirements for a very small
listed issuer with few employees could be very different from the
processes and systems that would need to be in place for large, multi-
national corporations with thousands of employees in many different
jurisdictions. We do not believe that in this instance a "one-size-fits-all"
approach would be appropriate. As noted in the Proposing Release, we
expect each audit committee to develop procedures that work best
consistent with its company's individual circumstances to meet the
requirements in the final rule. Similarly, we are not adopting the
suggestion of a few commenters that, despite the statutory language, the
requirement should be limited to only employees in the financial
reporting area.
While the scope of the requirements generally includes complaints
received by a listed issuer regardless of source, Exchange Act Section
10A(m)(4)(B) and the relevant portion of the rules referring to
confidential, anonymous submission of concerns are directed to
employees of the issuer. One commenter noted that investment
companies rarely have direct employees. The commenter suggested that,
for investment companies, the confidential, anonymous submission
requirements should extend to employees of entities engaged by an
investment company to prepare or assist in preparing its financial
statements. We encourage the SROs to consider the appropriate scope of
the requirement with regard to investment companies, taking account of
the fact that most services are rendered to an investment company by
employees of third parties, such as the investment adviser, rather than by
employees of the investment company.

* * %
15 U.S.C. 78j-1(m)(1).
Pub. L. 107-204, 116 Stat. 745 (2002).
A "national securities exchange" is an exchange registered as such under
Section 6 of the Exchange Act [15 U.S.C. 78f]. There are currently nine
national securities exchanges registered under Section 6(a) of the
Exchange Act: American Stock Exchange (AMEX), Boston Stock
Exchange, Chicago Board Options Exchange (CBOE), Chicago Stock
Exchange, Cincinnati Stock Exchange, International Securities Exchange,
New York Stock Exchange (NYSE), Philadelphia Stock Exchange and
Pacific Exchange. In addition, an exchange that lists or trades security
futures products (as defined in Exchange Act Section 3(a)(56) [15 U.S.C.
78c(56)]) may register as a national securities exchange under Section
6(g) of the Exchange Act solely for the purpose of trading security
futures products. Regarding security futures products, see Section
I1.F.2.b.

A "national securities association" is an association of brokers and
dealers registered as such under Section 15A of the Exchange Act [15
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U.S.C. 780-3]. The National Association of Securities Dealers (NASD)
is the only national securities association registered with the Commission
under Section 15A(a) of the Exchange Act. The NASD partially owns
and operates The Nasdaq Stock Market (Nasdag). Nasdaqg has filed an
application with the Commission to register as a national securities
exchange. In addition, Section 15A(k) of the Exchange Act [15 U.S.C.
780-3(k)] provides that a futures association registered under Section 17
of the Commodity Exchange Act [7 U.S.C. 21] shall be registered as a
national securities association for the limited purpose of regulating the
activities of members who are registered as broker-dealers in security
futures products pursuant to Section 15(b)(11) of the Exchange Act [15
U.S.C. 780(b)(11)]. Regarding security futures products, see Section
I1.F.2.b.

Release No. 33-8173 (Jan. 8, 2003) [68 FR 2638] ("Proposing Release").
The public comments we received, and a summary of the comments
prepared by our staff (the "Comment Summary"), can be viewed in our
Public Reference Room at 450 Fifth Street, NW, Washington, DC 20549,
in File No. S7-02-03. Public comments submitted by electronic mail and
the Comment Summary also are available on our website, www.sec.gov.
In 1940, the Commission investigated the auditing practices of
McKesson & Robbins, Inc., and the Commission's ensuing report
prompted action on auditing procedures by the auditing community. In
the Matter of McKesson & Robbins, Accounting Series Release (ASR)
No. 19, Exchange Act Release No. 2707 (Dec. 5, 1940).

For example, in 1972, the Commission recommended that companies
establish audit committees composed of outside directors. See ASR No.
123 (Mar. 23, 1972). In 1974 and 1978, the Commission adopted rules
requiring disclosures about audit committees. See Release No. 34-11147
(Dec. 20, 1974) and Release No. 34-15384 (Dec. 6, 1978).

See, e.g., Preliminary Report of the American Bar Association Task
Force on Corporate Responsibility (July 16, 2002). The report is
available on the American Bar Association's website at
www.abanet.org/buslaw/.

The Treadway Commission was sponsored by the American Institute of
Certified Public Accountants, the American Accounting Association, the
Financial Executives Institute (now Financial Executives International),
the Institute of Internal Auditors and the National Association of
Accountants. Collectively, these groups were known as the Committee of
Sponsoring Organizations, or COSO. The Treadway Commission's
report, the Report of the National Commission on Fraudulent Financial
Reporting (October 1987), is available at www.c0s0.0rg

GAO, "CPA Audit Quality: Status of Actions Taken to Improve Auditing
and Financial Reporting of Public Companies,” at 5 (GAO/AFMD-89-38,
March 1989).

See Report and Recommendations of the Blue Ribbon Committee on
Improving the Effectiveness of Corporate Audit Committees (February
1999). The Blue Ribbon Committee Report is available at
WWW.nyse.com.

See, for example, Exchange Act Release No. 42231 (Dec. 14, 1999) [64
FR 71523] (Nasdaq rules) and Exchange Act Release No. 42233 (Dec.
14, 1999) (NYSE rules) [64 FR 71529]. See also Exchange Act Release
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No. 42232 (Dec. 14, 1999) [64 FR 71518] (American Stock Exchange
rules) and Release No. 34-43941 (Feb. 7, 2001) [66 FR 10545] (Pacific
Exchange rules).

See Exchange Act Release No. 42266 (Dec. 22, 1999) [64 FR 73389].
See Press Release No. 2002-23 (Feb. 13, 2002).

See File Nos. SR-NASD-2002-141 and SR-NYSE-2002-33 (pending
before the Commission).

See, for example, John Waggoner and Thomas A. Fogarty, "Scandals
Shred Investors' Faith: Because of Enron, Andersen and Rising Gas
Prices, the Public is More Wary Than Ever of Corporate America,” USA
Today, May 2, 2002; and Louis Aguilar, "Scandals Jolting Faith of
Investors," Denver Post, June 27, 2002.

See, for example, John Good, "After Enron, Beef Up Those Audit
Committees,” The Commercial Appeal, Apr. 26, 2002; and "FT
Comment After Enron: Giving Meaning to the Codes of Best Practice:
Corporate Governance: Companies Need Truly Independent Directors,
Strong Audit Committees, an Outlet for Whistleblowers and Tight
Controls on Share Options,” The Financial Times, Feb. 19, 2002.

For example, see Release No. 34-46421 (Aug. 27, 2002) [67 FR 56462]
(Ownership reports and trading by officers, directors and principal
security holders); Release No. 33-8124 (Aug. 28, 2002) [67 FR 57276]
(Certification of disclosure in companies' quarterly and annual reports);
Release No. 33-46685 (Oct. 18, 2002) [67 FR 65325] (Proposals
regarding improper influence on conduct of audits); Release No. 33-8138
(Oct. 22, 2002) [67 FR 66208] (Proposals regarding internal control
reports); Release No. 33-8170 (Dec. 20, 2002) [67 FR 79466] (Proposals
regarding mandated electronic filing and website posting for Forms 3, 4
and 5); Release No. 33-8176 (Jan. 22, 2003) [68 FR 4820] (Conditions
for use of non-GAAP financial information); Release No. 34-47225 (Jan.
22, 2003) [68 FR 4338] (Insider trades during pension plan blackout
periods); Release No. 33-8177 (Jan. 23, 2003) [68 FR 5110] (Disclosure
regarding audit committee financial experts and company codes of
ethics); Release No. 33-8180 (Jan. 24, 2003) [68 FR 4862] (Retention of
records relevant to audits and reviews); Release No. 34-47262 (Jan. 27,
2003) [68 FR 5348] (Adoption of Form N-CSR); Release No. 33-8182
(Jan. 28, 2003) [68 FR 5982] (Disclosure about off-balance sheet
arrangements); Release No. 33-8183 (Jan. 28, 2003) [68 FR 6006]
(Strengthening the Commission's requirements regarding auditor
independence); Release Nos. 33-8185 (Jan. 29, 2003) [68 FR 6296] and
33-8186 (Jan. 29, 2003) [68 FR 6324] (Implementation of standards of
professional conduct for attorneys); and Release No. 33-8212 (Mar. 21,
2003) [68 FR 15600] (Certification of disclosure in certain Exchange Act
reports).

The Sarbanes-Oxley Act provides additional protections for employees
who provide evidence of fraud. See, for example, Section 806 of the
Sarbanes-Oxley Act.

Exchange Act Rule 10A-3 is not intended to preempt or supersede any
other federal or state requirements relating to receipt and retention of
records.
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See, e.¢., the Letters of AuditConcerns, Inc.; CalPERS; Michael Chenkin;
Confidential Communications Services, LLC; David Gold; The HR
Hotline, Inc.; SWIB; Teamsters.

See, e.g., the Letters of ABA; AICPA; American Bankers Association;
Cleary; CSC; Deloitte; Edison Electric Institute; E&Y; FEI; ICI; Nasdag;
The Network, Inc.; NYCBA; NYSBA; PSEG; PwC; Ralph S. Saul; State
Street Corporation.

See, e.g., the Letter of S&C.

See the Letter of PwC.

Compare Release No. 33-8185 (Jan. 29, 2003) (attorney employed by an
investment adviser who prepares, or assists in preparing, materials for a
registered investment company to be submitted to or filed with the
Commission by or on behalf of the investment company is appearing and
practicing before the Commission); Release No. 34-47262 (Jan. 27, 2003)
(disclosure required of code of ethics applicable to the principal
executive officer and financial officer of a registered management
investment company, or persons performing similar functions, regardless
of whether they are employees of the investment company or a third

party).

Credit Union,
Employee Protection Provision
12 U.S.C. § 1790b

(@) In general.

(1) Employees of credit unions. No insured credit union may discharge
or otherwise discriminate against any employee with respect to
compensation, terms, conditions, or privileges of employment because
the employee (or any person acting pursuant to the request of the
employee) provided information to the Board or the Attorney General
regarding any possible violation of any law or regulation by the credit
union or any director, officer, or employee of the credit union.

(2) Employees of the Administration. The Administration may not
discharge or otherwise discriminate against any employee (including any
employee of the National Credit Union Central Liquidity Facility) with
respect to compensation, terms, conditions, or privileges of employment
because the employee (or any person acting pursuant to the request of the
employee) provided information to the Administration or the Attorney
General regarding any possible violation of any law or regulation byC
(A) any credit union or the Administration; (B) any director, officer,
committee member, or employee of any credit union; or (C) any officer
or employee of the Administration.(b) Enforcement. Any employee or
former employee who believes he has been discharged or discriminated
against in violation of subsection (a) of this section may file a civil action
in the appropriate United States district court before the close of the 2-
year period beginning on the date of such discharge or discrimination.
The complainant shall also file a copy of the complaint initiating such
action with the Board.(c) Remedies. If the district court determines that a
violation of subsection
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(a) of this section has occurred, it may order the credit union or the
Administration which committed the violationC (1) to reinstate the
employee to his former position, (2) to pay compensatory damages, or

(3) take other appropriate actions to remedy any past discrimination

(d) Limitations. The protections of this section shall not apply to any
employee who (1) deliberately causes or participates in the alleged
violation of law or regulation, or(2) knowingly or recklessly provides
substantially false information to such an agency or the Attorney General.

FDIC,
Depository institution employee protection remedy
12 U.S.C. § 1831j

(@) In general. (1) Employees of depository institutions. No insured
depository institution may discharge or otherwise discriminate against
any employee with respect to compensation, terms, conditions, or
privileges of employment because the employee (or any person acting
pursuant to the request of the employee) provided information to any
Federal banking agency or to the Attorney General regardingC(A) a
possible violation of any law or regulation; or(B) gross mismanagement,
a gross waste of funds, an abuse of authority, or a substantial and specific
danger to public health or safety; by the depository institution or any
director, officer, or employee of the institution.

(2) Employees of banking agencies. No Federal banking agency, Federal
home loan bank, Federal reserve bank, or any person who is performing,
directly or indirectly, any function or service on behalf of the
Corporation may discharge or otherwise discriminate against any
employee with respect to compensation, terms, conditions, or privileges
of employment because the employee (or any person acting pursuant to
the request of the employee) provided information to any such agency or
bank or to the Attorney General regarding any possible violation of any
law or regulation, gross mismanagement, a gross waste of funds, an
abuse of authority, or a substantial and specific danger to public health or
safety byC(A) any depository institution or any such bank or agency;(B)
any director, officer, or employee of any depository institution or any
such bank;(C) any officer or employee of the agency which employs
such employee; or (D) the person, or any officer or employee of the
person, who employs such employee.

(b) Enforcement. Any employee or former employee who believes he has
been discharged or discriminated against in violation of subsection (a) of
this section may file a civil action in the appropriate United States district
court before the close of the 2-year period beginning on the date of such
discharge or discrimination. The complainant shall also file a copy of the
complaint initiating such action with the appropriate Federal banking
agency.

(c) Remedies. If the district court determines that a violation of
subsection

(a) of this section has occurred, it may order the depository institution,
Federal home loan bank, Federal Reserve bank, or Federal banking
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agency which committed the violationC(1) to reinstate the employee to
his former position; (2) to pay compensatory damages; or (3) take other
appropriate actions to remedy any past discrimination.

(d) Limitation. The protections of this section shall not apply to any
employee whoC(1) deliberately causes or participates in the alleged
violation of law or regulation; or(2) knowingly or recklessly provides
substantially false information to such an agency or the Attorney General.
(e) AFederal banking agency@ definedC

For purposes of subsections (a) and (c) of this section, the term AFederal
banking agency@ means the Corporation, the Board of Governors of the
Federal Reserve System, the Federal Housing Finance Board, the
Comptroller of the Currency, and the Director of the Office of Thrift
Supervision.

(f) Burdens of proof. The legal burdens of proof that prevail under
subchapter 111 of chapter 12 of title 5 shall govern adjudication of
protected activities under this section.

Monetary Transactions, Whistleblower
Protection Provision (amended version)
31U.S.C. §5328

(a) Prohibition against discrimination. No financial institution or
nonfinancial trade or business may discharge or otherwise discriminate
against any employee with respect to compensation, terms, conditions, or
privileges of employment because the employee (or any person acting
pursuant to the request of the employee) provided information to the
Secretary of the Treasury, the Attorney General, or any Federal
supervisory agency regarding a possible violation of any provision of this
subchapter or section 1956, 1957, or 1960 of title 18, or any regulation
under any such provision, by the financial institution or nonfinancial
trade or business or any director, officer, or employee of the financial
institution or nonfinancial trade or business.

(b) Enforcement. Any employee or former employee who believes that
such employee has been discharged or discriminated against in violation
of subsection (a) may file a civil action in the appropriate United States
district court before the end of the 2 year period beginning on the date of
such discharge or discrimination.

(c) Remedies. If the district court determines that a violation has
occurred, the court may order the financial institution or nonfinancial
trade or business which committed the violation to (1) reinstate the
employee to the employee's former position;(2) pay compensatory
damages; or (3) take other appropriate actions to remedy any past
discrimination.

(d) Limitation. The protections of this section shall not apply to any
employee who (1) deliberately causes or participates in the alleged
violation of law or regulation; or (2) knowingly or recklessly provides
substantially false information to the Secretary, the Attorney General, or
any Federal supervisory agency.

(e) Coordination with other provisions of law. This section shall not
apply with respect to any financial institution or nonfinancial trade or
business which is subject to section 33 of the Federal Deposit Insurance



2.12 Whistleblower Laws and Regulations

Act, section 213 of the Federal Credit Union Act, or section 21A(q) of
the Home Owners' Loan Act (as added by section 251(c) of the Federal
Deposit Insurance Corporation Improvement Act of 1991).

Corporate and Criminal Fraud Accountability Act
Sec. 806, Sarbanes-Oxley Act of 2002

Final Rule

29 CFR Part 1980

U.S. Department of Labor

Vol. 69 Federal Register 52104 (August 24, 2004)

PART 1980 -- PROCEDURES FOR THE HANDLING OF
DISCRIMINATION COMPLAINTS UNDER SECTION 806 OF THE
CORPORATE AND CRIMINAL FRAUD ACCOUNTABILITY ACT
OF 2002, TITLE VIII OF THE SARBANES-OXLEY ACT OF 2002

Subpart ACComplaints, Investigations, Findings and Preliminary Orders
Sec.

1980.100 Purpose and scope.

1980.101 Definitions.

1980.102 Obligations and prohibited acts.

1980.103 Filing of discrimination complaint.

1980.104 Investigation.

1980.105 Issuance of findings and preliminary orders.

Subpart BCLitigation

1980.106 Objections to the findings and the preliminary order and
request for a hearing.

1980.107 Hearings.

1980.108 Role of Federal agencies.

1980.109 Decision and orders of the administrative law judge.

1980.110 Decision and orders of the Administrative Review Board.
Subpart CCMuiscellaneous Provisions

1980.111 Withdrawal of complaints, objections, and findings; settlement.
1980.112 Judicial review.

1980.113 Judicial enforcement.

1980.114 District Court jurisdiction of discrimination complaints.
1980.115 Special circumstances; waiver of rules.

Subpart ACComplaints, Investigations, Findings and Preliminary
Orders*

8 1980.100 Purpose and scope.

(a) This part implements procedures under section 806 of the Corporate
and Criminal Fraud Accountability Act of 2002, Title VIII of the
Sarbanes Oxley Act of 2002 (>>Sarbanes Oxley’” or >>Act’’), enacted
into law July 30, 2002.Sarbanes Oxley provides for employee protection
from discrimination by companies and representatives of companies
because the employee has engaged in protected activity pertaining to a
violation or alleged violation of 18 U.S.C. 1341, 1343, 1344, or 1348, or
any rule or regulation of the Securities and Exchange Commission, or
any provision of Federal law relating to fraud against shareholders.
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(b) This part establishes procedures pursuant to Sarbanes Oxley for the
expeditious handling of discrimination complaints made by employees,
or by persons acting on their behalf. These rules, together with those
rules codified at 29 CFR part 18, set forth the procedures for submission
of complaints under Sarbanes Oxley, investigations, issuance of findings
and preliminary orders, objections to findings and orders, litigation
before administrative law judges, post hearing administrative review, and
withdrawals and settlements.

§ 1980.101 Definitions.

Act means section 806 of the Corporate and Criminal Fraud
Accountability Act of 2002, Title VIII of the Sarbanes Oxley Act of
2002, Public Law No0.107B204, July 30, 2002, codified at 18 U.S.C.
1514A.

Assistant Secretary means the Assistant Secretary of Labor for
Occupational Safety and Health or the person or persons to whom he or
she delegates authority under the Act.

Company means any company with a class of securities registered under
section 12 of the Securities Exchange Act of 1934 (15 U.S.C. 78l) and
any company required to file reports under section 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 780(d)).

Company representative means any officer, employee, contractor,
subcontractor, or agent of a company.

Complainant means the employee who filed a complaint under the Act or
on whose behalf a complaint was filed.

Employee means an individual presently or formerly working for a
company or company representative, an individual applying to work for
a company or company representative, or an individual whose
employment could be affected by a company or company representative.
Named person means the employer and/or the company or company
representative named in the complaint who is alleged to have violated the
Act.

OSHA means the Occupational Safety and Health Administration of the
United States Department of Labor.

Person means one or more individuals, partnerships, associations,
corporations, business trusts, legal representatives or any group of
persons. Secretary means the Secretary of Labor or persons to whom
authority under the Act has been delegated.

§ 1980.102 Obligations and prohibited acts.

() No company or company representative may discharge, demote,
suspend, threaten, harass or in any other manner discriminate against any
employee with respect to the employee’s compensation, terms,
conditions, or privileges of employment because the employee, or any
person acting pursuant to the employee’s request, has engaged in any of
the activities specified in paragraphs (b)(1) and (2) of this section.

(b) An employee is protected against discrimination (as described in
paragraph (a) of this section) by a company or company representative
for any lawful act:
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(1) To provide information, cause information to be provided, or
otherwise assist in an investigation regarding any conduct which the
employee reasonably believes constitutes a violation of 18 U.S.C. 1341,
1343, 1344, or 1348, any rule or regulation of the Securities and
Exchange Commission, or any provision of Federal law relating to fraud
against shareholders, when the information or assistance is provided to or
the investigation is conducted byC

(i) A Federal regulatory or law enforcement agency;

(if) Any Member of Congress or any committee of Congress; or

(iii) A person with supervisory authority over the employee (or such
other person working for the employer who has the authority to
investigate, discover, or terminate misconduct); or

(2) To file, cause to be filed, testify, participate in, or otherwise assist in
a proceeding filed or about to be filed (with any knowledge of the
employer) relating to an alleged violation of 18 U.S.C. 1341, 1343, 1344,
or 1348, any rule or regulation of the Securities and Exchange
Commission, or any provision of Federal law relating to fraud against
shareholders.

§ 1980.103 Filing of discrimination complaint.

(@) Who may file. An employee who believes that he or she has been
discriminated against by a company or company representative in
violation of the Act may file, or have filed by any person on the
employee’s behalf, a complaint alleging such discrimination.

(b) Nature of filing. No particular form of complaint is required, except
that a complaint must be in writing and should include a full statement of
the acts and omissions, with pertinent dates, which are believed to
constitute the violations.

(c) Place of filing. The complaint should be filed with the OSHA Area
Director responsible for enforcement activities in the geographical area
where the employee resides or was employed, but may be filed with any
OSHA officer or employee. Addresses and telephone numbers for these
officials are set forth in local directories and at the following Internet
address: http://www.osha.gov.

(d) Time for filing. Within 90 days after an alleged violation of the Act
occurs (i.e., when the discriminatory decision has been both made and
communicated to the complainant), an employee who believes that he or
she has been discriminated against in violation of the Act may file, or
have filed by any person on the employee’s behalf, a complaint alleging
such discrimination. The date of the postmark, facsimile transmittal, or
email communication will be considered to be the date of filing; if the
complaint is filed in person, by hand delivery or other means, the
complaint is filed upon receipt.

§ 1980.104 Investigation.

(a) Upon receipt of a complaint in the investigating office, the Assistant
Secretary will notify the named person (or named persons) of the filing
of the complaint, of the allegations contained in the complaint, and of the
substance of the evidence supporting the complaint (redacted to protect
the identity of any confidential informants). The Assistant Secretary also
will notify the named person of its right under paragraphs (b) and (c) of
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this section and paragraph (e) of ' 1980.110. A copy of the notice to the
named person will also be provided to the Securities and Exchange
Commission.

(b) A complaint of alleged violation shall be dismissed unless the
complainant has made a prima facie showing that protected behavior or
conduct was a contributing factor in the unfavorable personnel action
alleged in the complaint.

(1) The complaint, supplemented as appropriate by interviews of the
complainant, must allege the existence of facts and evidence to make a
prima facie showing as follows:

(i) The employee engaged in a protected activity or conduct;

(if) The named person knew or suspected, actually or constructively, that
the employee engaged in the protected activity;

(iii) The employee suffered an unfavorable personnel action; and

(iv) The circumstances were sufficient to raise the inference that the
protected activity was a contributing factor in the unfavorable action.

(2) For purposes of determining whether to investigate, the complainant
will be considered to have met the required burden if the complaint on its
face, supplemented as appropriate through interviews of the complainant,
alleges the existence of facts and either direct or circumstantial evidence
to meet the required showing, i.e., to give rise to an inference that the
named person knew or suspected that the employee engaged in protected
activity and that the protected activity was a contributing factor in the
unfavorable personnel action. Normally the burden is satisfied, for
example, if the complaint shows that the adverse personnel action took
place shortly after the protected activity, giving rise to the inference that
it was a factor in the adverse action. If the required showing has not been
made, the complainant will be so advised and the investigation will not
commence.

(c) Notwithstanding a finding that a complainant has made a prima facie
showing, as required by this section, an investigation of the complaint
shall not be conducted if the named person, pursuant to the procedures
provided in this paragraph, demonstrates by clear and convincing
evidence that it would have taken the same unfavorable personnel action
in the absence of the complainant’s protected behavior or conduct.
Within 20 days of receipt of the notice of the filing of the complaint, the
named person may submit to the Assistant Secretary a written statement
and any affidavits or documents substantiating its position. Within the
same 20 days, the named person may request a meeting with the
Assistant Secretary to present its position.

(d) If the named person fails to demonstrate by clear and convincing
evidence that it would have taken the same unfavorable personnel action
in the absence of the behavior protected by the Act, the Assistant
Secretary will conduct an investigation. Investigations will be conducted
in a manner that protects the confidentiality of any person who provides
information on a confidential basis, other than the complainant, in
accordance with part 70 of this title.

(e) Prior to the issuance of findings and a preliminary order as provided
for in ' 1980.105, if the Assistant Secretary has reasonable cause, on the
basis of information gathered under the procedures of this part, to believe
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that the named person has violated the Act and that preliminary
reinstatement is warranted, the Assistant Secretary will again contact the
named person to give notice of the substance of the relevant evidence
supporting the complainant’s allegations as developed during the

course of the investigation. This evidence includes any witness
statements, which will be redacted to protect the identity of confidential
informants where statements were given in confidence; if the statements
cannot be redacted without revealing the identity of confidential
informants, summaries of their contents will be provided. The named
person will be given the opportunity to submit a written response, to
meet with the investigators to present statements from witnesses in
support of its position, and to present legal and factual arguments. The
named person will present this evidence within 10 business days of the
Assistant Secretary’s notification pursuant to this paragraph, or as soon
afterwards as the Assistant Secretary and the named person can agree, if
the interests of justice so require.

8§ 1980.105 Issuance of findings and preliminary orders.

(a) After considering all the relevant information collected during the
investigation, the Assistant Secretary shall issue, within 60 days of filing
of the complaint, written findings as to whether or not there is reasonable
cause to believe that the named person has discriminated against the
complainant in violation of the Act.

(1) If the Assistant Secretary concludes that there is reasonable cause to
believe that a violation has occurred, he or she shall accompany the
findings with a preliminary order providing relief to the complainant.
The preliminary order shall include all relief necessary to make the
employee whole, including, where appropriate: reinstatement with the
same seniority status that the employee would have had but for the
discrimination; back pay with interest; and compensation for any special
damages sustained as a result of the discrimination, including litigation
costs, expert witness fees, and reasonable attorney’s fees. Where the
named person establishes that the complainant is a security risk (whether
or not the information is obtained after the complainant’s discharge), a
preliminary order of reinstatement would not be appropriate.

(2) If the Assistant Secretary concludes that a violation has not occurred,
the Assistant Secretary will notify the parties of that finding.

(b) The findings and the preliminary order will be sent by certified mail,
return receipt requested, to all parties of record. The letter accompanying
the findings and order will inform the parties of their right to file
objections and to request a hearing, and of the right of the named person
to request attorney’s fees from the ALJ, regardless of whether the named
person has filed objections, if the named person alleges that the
complaint was frivolous or brought in bad faith. The letter also will give
the address of the Chief Administrative Law Judge. At the same time, the
Assistant Secretary will file with the Chief Administrative Law Judge,
U.S. Department of Labor, a copy of the original complaint and a copy of
the findings and order.

(c) The findings and preliminary order will be effective 30 days after
receipt by the named person pursuant to paragraph (b) of this section,
unless an objection and a request for a hearing has been filed as provided
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at ' 1980.106. However, the portion of any preliminary order requiring
reinstatement will be effective immediately upon receipt of the findings
and preliminary order.

Subpart BCL.itigation

§ 1980.106 Objections to the findings and the preliminary order and
request for a hearing.

(@) Any party who desires review, including judicial review, of the
findings and preliminary order, or a named person alleging that the
complaint was frivolous or brought in bad faith who seeks an award of
attorney’s fees, must file any objections and/or a request for a hearing on
the record within 30 days of receipt of the findings and preliminary order
pursuant to paragraph (b) of * 1980.105. The objection or request for
attorney’s fees and request for a hearing must be in writing and state
whether the objection is to the findings, the preliminary order, and/or
whether there should be an award of attorney’s fees. The date of the
postmark, facsimile transmittal, or email communication will be
considered to be the date of filing; if the objection is filed in person, by
hand delivery or other means, the objection is filed upon receipt.
Objections must be filed with the Chief Administrative Law Judge, U.S.
Department of Labor, Washington, DC 20001, and copies of the
objections must be mailed at the same time to the other parties of record,
the OSHA official who issued the findings and order, and the Associate
Solicitor, Division of Fair Labor Standards, U.S. Department of Labor,
Washington, DC 20210.

(b)(1) If a timely objection is filed, all provisions of the preliminary
order will be stayed, except for the portion requiring preliminary
reinstatement, which shall not be automatically stayed. The portion of the
preliminary order requiring reinstatement will be effective immediately
upon the named person’s receipt of the findings and preliminary order,
regardless of any objections to the order. The named person may file a
motion with the Office of Administrative Law Judges for a stay of the
Assistant Secretary’s preliminary order of reinstatement.

(2) If no timely objection is filed with respect to either the findings or the
preliminary order, the findings or preliminary order, as the case may be,
shall become the final decision of the Secretary, not subject to judicial
review.

§1980.107 Hearings.

(a) Except as provided in this part, proceedings will be conducted in
accordance with the rules of practice and procedure for administrative
hearings before the Office of Administrative Law Judges, codified at
subpart A, part 18 of title 29 of the Code of Federal Regulations.

(b) Upon receipt of an objection and request for hearing, the Chief
Administrative Law Judge will promptly assign the case to a judge who
will notify the parties, by certified mail, of the day, time, and place of
hearing. The hearing is to commence expeditiously, except upon a
showing of good cause or unless otherwise agreed to by the parties.
Hearings will be conducted de novo, on the record. Administrative law
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judges have broad discretion to limit discovery in order to expedite the
hearing.

(c) If both the complainant and the named person object to the findings
and/or order, the objections will be consolidated and a single hearing will
be conducted.

(d) Formal rules of evidence will not apply, but rules or principles
designed to assure production of the most probative evidence will be
applied. The administrative law judge may exclude evidence that is
immaterial, irrelevant, or unduly repetitious.

8 1980.108 Role of Federal agencies.

(a)(1) The complainant and the named person will be parties in every
proceeding. At the Assistant Secretary’s discretion, the Assistant
Secretary may participate as a party or as amicus curiae at any time at
any stage of the proceedings. This right to participate includes, but is not
limited to, the right to petition for review of a decision of an
administrative law judge, including a decision approving or rejecting a
settlement agreement between the complainant and the named person.

(2) Copies of pleadings in all cases, whether or not the Assistant
Secretary is participating in the proceeding, must be sent to the Assistant
Secretary, Occupational Safety and Health Administration, and to the
Associate Solicitor, Division of Fair Labor Standards, U.S. Department
of Labor, Washington, DC 20210.

(b) The Securities and Exchange Commission may participate as amicus
curiae at any time in the proceedings, at the Commission’s discretion. At
the request of the Securities and Exchange Commission, copies of all
pleadings in a case must be sent to the Commission, whether or not the
Commission is participating in the proceeding.

8§ 1980.109 Decision and orders of the administrative law judge.

(a) The decision of the administrative law judge will contain appropriate
findings, conclusions, and an order pertaining to the remedies provided
in paragraph (b) of this section, as appropriate. A determination that a
violation has occurred may only be made if the complainant has
demonstrated that protected behavior or conduct was a contributing
factor in the unfavorable personnel action alleged in the complaint.
Relief may not be ordered if the named person demonstrates by clear and
convincing evidence that it would have taken the same unfavorable
personnel action in the absence of any protected behavior. Neither the
Assistant Secretary’s determination to dismiss a complaint without
completing an investigation pursuant to ' 1980.104(b) nor the Assistant
Secretary’s determination to proceed with an investigation is subject to
review by the administrative law judge, and a complaint may not be
remanded for the completion of an investigation or for additional
findings on the basis that a determination to dismiss was made in error.
Rather, if there otherwise is jurisdiction, the administrative law judge
will hear the case on the merits.

(b) If the administrative law judge concludes that the party charged has
violated the law, the order will provide all relief necessary to make the
employee whole, including reinstatement of the complainant to that
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person’s former position with the seniority status that the complainant
would have had but for the discrimination, back pay with interest, and
compensation for any special damages sustained as a result of the
discrimination, including litigation costs, expert witness fees, and
reasonable attorney’s fees. If, upon the request of the named person, the
administrative law judge determines that a complaint was frivolous or
was brought in bad faith, the judge may award to the named person a
reasonable attorney’s fee, not exceeding $1,000.

(c) The decision will be served upon all parties to the proceeding. Any
administrative law judge’s decision requiring reinstatement or lifting an
order of reinstatement by the Assistant Secretary will be effective
immediately upon receipt of the decision by the named person, and will
not be stayed. All other portions of the judges order will be effective 10
business days after the date of the decision unless a timely petition for
review has been filed with the Administrative Review Board.

§ 1980.110 Decision and orders of the Administrative Review Board.
(@) Any party desiring to seek review, including judicial review, of a
decision of the administrative law judge, or a named person alleging that
the complaint was frivolous or brought in bad faith who seeks an award
of attorney’s fees, must file a written petition for review with the
Administrative Review Board (the Board), which has been delegated the
authority to act for the Secretary and issue final decisions under this part.
The decision of the administrative law judge will become the final order
of the Secretary unless, pursuant to this section, a petition for review is
timely filed with the Board. The petition for review must specifically
identify the findings, conclusions or orders to which exception is taken.
Any exception not specifically urged ordinarily will be deemed to have
been waived by the parties. To be effective, a petition must be filed
within 10 business days of the date of the decision of the administrative
law judge. The date of the postmark, facsimile transmittal, or email
communication will be considered to be the date of filing; if the petition
is filed in person, by hand delivery or other means, the petition is
considered filed upon receipt. The petition must be served on all parties
and on the Chief Administrative Law Judge at the time it is filed with the
Board. Copies of the petition for review and all briefs must be served on
the Assistant Secretary, Occupational Safety and Health Administration,
and on the Associate Solicitor, Division of Fair Labor Standards, U.S.
Department of Labor, Washington, DC 20210.

(b) If a timely petition for review is filed pursuant to paragraph (a) of this
section, the decision of the administrative law judge will become the
final order of the Secretary unless the Board, within 30 days of the filing
of the petition, issues an order notifying the parties that the case has been
accepted for review. If a case is accepted for review, the decision of the
administrative law judge will be inoperative unless and until the Board
issues an order adopting the decision, except that a preliminary order of
reinstatement will be effective while review is conducted by the Board,
unless the Board grants a motion to stay the order. The Board will
specify the terms under which any briefs are to be filed. The Board will
review the factual determinations of the administrative law judge under
the substantial evidence standard.
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(c) The final decision of the Board shall be issued within 120 days of the
conclusion of the hearing, which will be deemed to be the conclusion of
all proceedings before the administrative law judgeCi.e., 10 business
days after the date of the decision of the administrative law judge unless
a motion for reconsideration has been filed with the administrative law
judge in the interim. The decision will be served upon all parties and the
Chief Administrative Law Judge by mail to the last known address. The
final decision will also be served on the Assistant Secretary,
Occupational Safety and Health Administration, and on the Associate
Solicitor, Division of Fair Labor Standards, U.S. Department of Labor,
Washington, DC 20210, even if the Assistant Secretary is not a party.

(d) If the Board concludes that the party charged has violated the law,
the final order will order the party charged to provide all relief necessary
to make the employee whole, including reinstatement of the complainant
to that person’s former position with the seniority status that the
complainant would have had but for the discrimination, back pay with
interest, and compensation for any special damages sustained as a result
of the discrimination, including litigation costs, expert witness fees, and
reasonable attorney’s fees.

(e) If the Board determines that the named person has not violated the
law, an order will be issued denying the complaint. If, upon the request
of the named person, the Board determines that a complaint was
frivolous or was brought in bad faith, the Board may award to the named
person a reasonable attorney’s fee, not exceeding $1,000.

Subpart Miscellaneous Provisions

§ 1980.111 Withdrawal of complaints, objections, and findings;
settlement.

(a) At any time prior to the filing of objections to the findings or
preliminary order, a complainant may withdraw his or her complaint
under the Act by filing a written withdrawal with the Assistant Secretary.
The Assistant Secretary will then determine whether to approve the
withdrawal. The Assistant Secretary will notify the named person of the
approval of any withdrawal. If the complaint is withdrawn because of
settlement, the settlement will be approved in accordance with paragraph
(d) of this section.

(b) The Assistant Secretary may withdraw his or her findings or a
preliminary order at any time before the expiration of the 30 day
objection period described in ' 1980.106, provided that no objection has
yet been filed, and substitute new findings or preliminary order. The date
of the receipt of the substituted findings or order will begin a new 30 day
objection period.

(c) At any time before the findings or order become final, a party may
withdraw his or her objections to the findings or order by filing a written
withdrawal with the administrative law judge or, if the case is on review,
with the Board. The judge or the Board, as the case may be, will
determine whether to approve the withdrawal. If the objections are
withdrawn because of settlement, the settlement will be approved in
accordance with paragraph (d) of this section.
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(d)(1) Investigative settlements. At any time after the filing of a
complaint, and before the findings and/or order are objected to or
become a final order by operation of law, the case may be settled if the
Assistant Secretary, the complainant and the named person agree to a
settlement.

(2) Adjudicatory settlements. At any time after the filing of objections to
the Assistant Secretary’s findings and/or order, the case may be settled if
the participating parties agree to a settlement and the settlement is
approved by the administrative law judge if the case is before the judge,
or by the Board if a timely petition for review has been filed with the
Board. A copy of the settlement will be filed with the administrative law
judge or the Board, as the case may be.

(e) Any settlement approved by the Assistant Secretary, the
administrative law judge, or the Board, will constitute the final order of
the Secretary and may be enforced pursuant to '1980.113.

§ 1980.112 Judicial review.

(a) Within 60 days after the issuance of a final order by the Board
(Secretary) under ' 1980.110, any person adversely affected or aggrieved
by the order may file a petition for review of the order in the United
States Court of Appeals for the circuit in which the violation allegedly
occurred or the circuit in which the complainant resided on the date of
the violation. A final order of the Board is not subject to judicial review
in any criminal or other civil proceeding.

(b) If a timely petition for review is filed, the record of a case, including
the record of proceedings before the administrative law judge, will be
transmitted by the Board to the appropriate court pursuant to the rules of
the court.

§1980.113 Judicial enforcement.

Whenever any person has failed to comply with a preliminary order of
reinstatement or a final order or the terms of a settlement agreement, the
Secretary or a person on whose behalf the order was issued may file a
civil action seeking enforcement of the order in the United States district
court for the district in which the violation was found to have occurred.

§ 1980.114 District Court jurisdiction of discrimination complaints.
() If the Board has not issued a final decision within 180 days of the
filing of the complaint, and there is no showing that there has been delay
due to the bad faith of the complainant, the complainant may bring an
action at law or equity for de novo review in the appropriate district court
of the United States, which will have jurisdiction over such an action
without regard to the amount in controversy.

(b) Fifteen days in advance of filing a complaint in federal court, a
complainant must file with the administrative law judge or the Board,
depending upon where the proceeding is pending, a notice of his or her
intention to file such a complaint. The notice must be served upon all
parties to the proceeding. If the Assistant Secretary is not a party, a copy
of the notice must be served on the Assistant Secretary, Occupational
Safety and Health Administration, and on the Associate Solicitor,
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Division of Fair Labor Standards, U.S. Department of Labor,
Washington, DC 20210.

§ 1980.115 Special circumstances; waiver of rules.

In special circumstances not contemplated by the provisions of this

part, or for good cause shown, the administrative law judge or the Board
on review may, upon application, after three days notice to all parties and
interveners, waive any rule or issue any orders that justice or the
administration of the Act requires.

Standards of Professional Conduct for Attorneys*
Securities and Exchange Commission
17 C.F.R. Part 205

§ 205.1 Purpose and scope.

This part sets forth minimum standards of professional conduct for
attorneys appearing and practicing before the Commission in the
representation of an issuer. These standards supplement applicable
standards of any jurisdiction where an attorney is admitted or practices
and are not intended to limit the ability of any jurisdiction to impose
additional obligations on an attorney not inconsistent with the application
of this part. Where the standards of a state or other United States
jurisdiction where an attorney is admitted or practices conflict with this
part, this part shall govern.

§ 205.2 Definitions.

For purposes of this part, the following definitions apply:(a) Appearing
and practicing before the Commission:(1) Means:(i) Transacting any
business with the Commission, including communications in any form;(ii)
Representing an issuer in a Commission administrative proceeding or in
connection with any Commission investigation, inquiry, information
request, or subpoena;(iii) Providing advice in respect of the United States
securities laws or the Commission's rules or regulations there under
regarding any document that the attorney has notice will be filed with or
submitted to, or incorporated into any document that will be filed with or
submitted to, the Commission, including the provision of such advice in
the context of preparing, or participating in the preparation of, any such
document; or(iv) Advising an issuer as to whether information or a
statement, opinion, or other writing is required under the United States
securities laws or the Commission's rules or regulations there under to be
filed with or submitted to, or incorporated into any document that will be
filed with or submitted to, the Commission; but(2) Does not include an
attorney who:(i) Conducts the activities in paragraphs (a)(1)(i) through
(@)(1)(iv) of this section other than in the context of providing legal
services to an issuer with whom the attorney has an attorney-client
relationship; or(ii) Is a non-appearing foreign attorney.(b) Appropriate
response means a response to an attorney regarding reported evidence of
a material violation as a result of which the attorney reasonably
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believes:(1) That no material violation, as defined in paragraph (i) of this
section, has occurred, is ongoing, or is about to occur;(2) That the issuer
has, as necessary, adopted appropriate remedial measures, including
appropriate steps or sanctions to stop any material violations that are
ongoing, to prevent any material violation that has yet to occur, and to
remedy or otherwise appropriately address any material violation that has
already occurred and to minimize the likelihood of its recurrence; or(3)
That the issuer, with the consent of the issuer's board of directors, a
committee thereof to whom a report could be made pursuant to '
205.3(b)(3), or a qualified legal compliance committee, has retained or
directed an attorney to review the reported evidence of a material
violation and either:(i) Has substantially implemented any remedial
recommendations made by such attorney after a reasonable investigation
and evaluation of the reported evidence; or(ii) Has been advised that
such attorney may, consistent with his or her professional obligations,
assert a colorable defense on behalf of the issuer (or the issuer's officer,
director, employee, or agent, as the case may be) in any investigation or
judicial or administrative proceeding relating to the reported evidence of
a material violation.(c) Attorney means any person who is admitted,
licensed, or otherwise qualified to practice law in any jurisdiction,
domestic or foreign, or who holds himself or herself out as admitted,
licensed, or otherwise qualified to practice law.(d) Breach of fiduciary
duty refers to any breach of fiduciary or similar duty to the issuer
recognized under an applicable Federal or State statute or at common law,
including but not limited to misfeasance, nonfeasance, abdication of duty,
abuse of trust, and approval of unlawful transactions.(e) Evidence of a
material violation means credible evidence, based upon which it would
be unreasonable, under the circumstances, for a prudent and competent
attorney not to conclude that it is reasonably likely that a material
violation has occurred, is ongoing, or is about to occur.(f) Foreign
government issuer means a foreign issuer as defined in 17 CFR 230.405
eligible to register securities on Schedule B of the Securities Act of 1933
(15 U.S.C. 77a et seq., Schedule B).(g) In the representation of an issuer
means providing legal services as an attorney for an issuer, regardless of
whether the attorney is employed or retained by the issuer.(h) Issuer
means an issuer (as defined in section 3 of the Securities Exchange Act
of 1934 (15 U.S.C. 78c)), the securities of which are registered under
section 12 of that Act (15 U.S.C. 78l), or that is required to file reports
under section 15(d) of that Act (15 U.S.C. 780(d)), or that files or has
filed a registration statement that has not yet become effective under the
Securities Act of 1933 (15 U.S.C. 77a et seq.), and that it has not
withdrawn, but does not include a foreign government issuer. For
purposes of paragraphs (a) and (g) of this section, the term "issuer"”
includes any person controlled by an issuer, where an attorney provides
legal services to such person on behalf of, or at the behest, or for the
benefit of the issuer, regardless of whether the attorney is employed or
retained by the issuer.(i) Material violation means a material violation of
an applicable United States federal or state securities law, a material
breach of fiduciary duty arising under United States federal or state law,
or a similar material violation of any United States federal or state law.(j)
Non-appearing foreign attorney means an attorney:(1) Who is admitted
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to practice law in a jurisdiction outside the United States;(2) Who does
not hold himself or herself out as practicing, and does not give legal
advice regarding, United States federal or state securities or other laws
(except as provided in paragraph (j)(3)(ii) of this section); and(3) Who:(i)
Conducts activities that would constitute appearing and practicing before
the Commission only incidentally to, and in the ordinary course of, the
practice of law in a jurisdiction outside the United States; or(ii) Is
appearing and practicing before the Commission only in consultation
with counsel, other than a non-appearing foreign attorney, admitted or
licensed to practice in a state or other United States jurisdiction.(k)
Qualified legal compliance committee means a committee of an issuer
(which also may be an audit or other committee of the issuer) that:(1)
Consists of at least one member of the issuer's audit committee (or, if the
issuer has no audit committee, one member from an equivalent
committee of independent directors) and two or more members of the
issuer's board of directors who are not employed, directly or indirectly,
by the issuer and who are not, in the case of a registered investment
company, “interested persons” as defined in section 2(a)(19) of the
Investment Company Act of 1940 (15 U.S.C. 80a-2(a)(19));(2) Has
adopted written procedures for the confidential receipt, retention, and
consideration of any report of evidence of a material violation under '
205.3;(3) Has been duly established by the issuer's board of directors,
with the authority and responsibility:(i) To inform the issuer's chief legal
officer and chief executive officer (or the equivalents thereof) of any
report of evidence of a material violation (except in the circumstances
described in ' 205.3(b)(4));(ii) To determine whether an investigation is
necessary regarding any report of evidence of a material violation by the
issuer, its officers, directors, employees or agents and, if it determines an
investigation is necessary or appropriate, to:(A) Notify the audit
committee or the full board of directors;(B) Initiate an investigation,
which may be conducted either by the chief legal officer (or the
equivalent thereof) or by outside attorneys; and(C) Retain such
additional expert personnel as the committee deems necessary; and(iii)
At the conclusion of any such investigation, to:(A) Recommend, by
majority vote, that the issuer implement an appropriate response to
evidence of a material violation; and(B) Inform the chief legal officer
and the chief executive officer (or the equivalents thereof) and the board
of directors of the results of any such investigation under this section and
the appropriate remedial measures to be adopted; and(4) Has the
authority and responsibility, acting by majority vote, to take all other
appropriate action, including the authority to notify the Commission in
the event that the issuer fails in any material respect to implement an
appropriate response that the qualified legal compliance committee has
recommended the issuer to take.(l) Reasonable or reasonably denotes,
with respect to the actions of an attorney, conduct that would not be
unreasonable for a prudent and competent attorney.(m) Reasonably
believes means that an attorney believes the matter in question and that
the circumstances are such that the belief is not unreasonable.(n) Report
means to make known to directly, either in person, by telephone, by e-
mail, electronically, or in writing.
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' 205.3 Issuer as client.

(a) Representing an issuer. An attorney appearing and practicing before
the Commission in the representation of an issuer owes his or her
professional and ethical duties to the issuer as an organization. That the
attorney may work with and advise the issuer's officers, directors, or
employees in the course of representing the issuer does not make such
individuals the attorney's clients.(b) Duty to report evidence of a material
violation.(1) If an attorney, appearing and practicing before the
Commission in the representation of an issuer, becomes aware of
evidence of a material violation by the issuer or by any officer, director,
employee, or agent of the issuer, the attorney shall report such evidence
to the issuer's chief legal officer (or the equivalent thereof) or to both the
issuer's chief legal officer and its chief executive officer (or the
equivalents thereof) forthwith. By communicating such information to
the issuer's officers or directors, an attorney does not reveal client
confidences or secrets or privileged or otherwise protected information
related to the attorney's representation of an issuer.(2) The chief legal
officer (or the equivalent thereof) shall cause such inquiry into the
evidence of a material violation as he or she reasonably believes is
appropriate to determine whether the material violation described in the
report has occurred, is ongoing, or is about to occur. If the chief legal
officer (or the equivalent thereof) determines no material violation has
occurred, is ongoing, or is about to occur, he or she shall notify the
reporting attorney and advise the reporting attorney of the basis for such
determination. Unless the chief legal officer (or the equivalent thereof)
reasonably believes that no material violation has occurred, is ongoing,
or is about to occur, he or she shall take all reasonable steps to cause the
issuer to adopt an appropriate response, and shall advise the reporting
attorney thereof. In lieu of causing an inquiry under this paragraph (b), a
chief legal officer (or the equivalent thereof) may refer a report of
evidence of a material violation to a qualified legal compliance
committee under paragraph (c)(2) of this section if the issuer has duly
established a qualified legal compliance committee prior to the report of
evidence of a material violation.(3) Unless an attorney who has made a
report under paragraph (b)(1) of this section reasonably believes that the
chief legal officer or the chief executive officer of the issuer (or the
equivalent thereof) has provided an appropriate response within a
reasonable time, the attorney shall report the evidence of a material
violation to:(i) The audit committee of the issuer's board of directors;(ii)
Another committee of the issuer's board of directors consisting solely of
directors who are not employed, directly or indirectly, by the issuer and
are not, in the case of a registered investment company, "interested
persons” as defined in section 2(a)(19) of the Investment Company Act
of 1940 (15 U.S.C. 80a-2(a)(19)) (if the issuer's board of directors has no
audit committee); or(iii) The issuer's board of directors (if the issuer's
board of directors has no committee consisting solely of directors who
are not employed, directly or indirectly, by the issuer and are not, in the
case of a registered investment company, "interested persons" as defined
in section 2(a)(19) of the Investment Company Act of 1940 (15 U.S.C.
80a-2(a)(19))).(4) If an attorney reasonably believes that it would be
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futile to report evidence of a material violation to the issuer's chief legal
officer and chief executive officer (or the equivalents thereof) under
paragraph (b)(1) of this section, the attorney may report such evidence as
provided under paragraph (b)(3) of this section.(5) An attorney retained
or directed by an issuer to investigate evidence of a material violation
reported under paragraph (b)(1), (b)(3), or (b)(4) of this section shall be
deemed to be appearing and practicing before the Commission. Directing
or retaining an attorney to investigate reported evidence of a material
violation does not relieve an officer or director of the issuer to whom
such evidence has been reported under paragraph (b)(1), (b)(3), or (b)(4)
of this section from a duty to respond to the reporting attorney.(6) An
attorney shall not have any obligation to report evidence of a material
violation under this paragraph (b) if:(i) The attorney was retained or
directed by the issuer's chief legal officer (or the equivalent thereof) to
investigate such evidence of a material violation and:(A) The attorney
reports the results of such investigation to the chief legal officer (or the
equivalent thereof); and(B) Except where the attorney and the chief legal
officer (or the equivalent thereof) each reasonably believes that no
material violation has occurred, is ongoing, or is about to occur, the chief
legal officer (or the equivalent thereof) reports the results of the
investigation to the issuer's board of directors, a committee thereof to
whom a report could be made pursuant to paragraph (b)(3) of this section,
or a qualified legal compliance committee; or(ii) The attorney was
retained or directed by the chief legal officer (or the equivalent thereof)
to assert, consistent with his or her professional obligations, a colorable
defense on behalf of the issuer (or the issuer's officer, director, employee,
or agent, as the case may be) in any investigation or judicial or
administrative proceeding relating to such evidence of a material
violation, and the chief legal officer (or the equivalent thereof) provides
reasonable and timely reports on the progress and outcome of such
proceeding to the issuer's board of directors, a committee thereof to
whom a report could be made pursuant to paragraph (b)(3) of this section,
or a qualified legal compliance committee.(7) An attorney shall not have
any obligation to report evidence of a material violation under this
paragraph (b) if such attorney was retained or directed by a qualified
legal compliance committee:(i) To investigate such evidence of a
material violation; or(ii) To assert, consistent with his or her professional
obligations, a colorable defense on behalf of the issuer (or the issuer's
officer, director, employee, or agent, as the case may be) in any
investigation or judicial or administrative proceeding relating to such
evidence of a material violation.(8) An attorney who receives what he or
she reasonably believes is an appropriate and timely response to a report
he or she has made pursuant to paragraph (b)(1), (b)(3), or (b)(4) of this
section need do nothing more under this section with respect to his or her
report.(9) An attorney who does not reasonably believe that the issuer
has made an appropriate response within a reasonable time to the report
or reports made pursuant to paragraph (b)(1), (b)(3), or (b)(4) of this
section shall explain his or her reasons therefore to the chief legal officer
(or the equivalent thereof), the chief executive officer (or the equivalent
thereof), and directors to whom the attorney reported the evidence of a
material violation pursuant to paragraph (b)(1), (b)(3), or (b)(4) of this
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section.(10) An attorney formerly employed or retained by an issuer who
has reported evidence of a material violation under this part and
reasonably believes that he or she has been discharged for so doing may
notify the issuer's board of directors or any committee thereof that he or
she believes that he or she has been discharged for reporting evidence of
a material violation under this section.(c) Alternative reporting
procedures for attorneys retained or employed by an issuer that has
established a qualified legal compliance committee.(1) If an attorney,
appearing and practicing before the Commission in the representation of
an issuer, becomes aware of evidence of a material violation by the
issuer or by any officer, director, employee, or agent of the issuer, the
attorney may, as an alternative to the reporting requirements of
paragraph (b) of this section, report such evidence to a qualified legal
compliance committee, if the issuer has previously formed such a
committee. An attorney who reports evidence of a material violation to
such a qualified legal compliance committee has satisfied his or her
obligation to report such evidence and is not required to assess the
issuer's response to the reported evidence of a material violation.(2) A
chief legal officer (or the equivalent thereof) may refer a report of
evidence of a material violation to a previously established qualified
legal compliance committee in lieu of causing an inquiry to be conducted
under paragraph (b)(2) of this section. The chief legal officer (or the
equivalent thereof) shall inform the reporting attorney that the report has
been referred to a qualified legal compliance committee. Thereafter,
pursuant to the requirements under ' 205.2(k), the qualified legal
compliance committee shall be responsible for responding to the
evidence of a material violation reported to it under this paragraph (c).(d)
Issuer confidences.(1) Any report under this section (or the
contemporaneous record thereof) or any response thereto (or the
contemporaneous record thereof) may be used by an attorney in
connection with any investigation, proceeding, or litigation in which the
attorney's compliance with this part is in issue.(2) An attorney appearing
and practicing before the Commission in the representation of an issuer
may reveal to the Commission, without the issuer's consent, confidential
information related to the representation to the extent the attorney
reasonably believes necessary:(i) To prevent the issuer from committing
a material violation that is likely to cause substantial injury to the
financial interest or property of the issuer or investors;(ii) To prevent the
issuer, in a Commission investigation or administrative proceeding from
committing perjury, proscribed in 18 U.S.C. 1621; suborning perjury,
proscribed in "18 U.S.C. 1622; or committing any act proscribed in 18
U.S.C. 1001 that is likely to perpetrate a fraud upon the Commission;
or(iii) To rectify the consequences of a material violation by the issuer
that caused, or may cause, substantial injury to the financial interest or
property of the issuer or investors in the furtherance of which the
attorney's services were used.
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8§ 205.4 Responsibilities of supervisory attorneys.

(@) An attorney supervising or directing another attorney who is
appearing and practicing before the Commission in the representation of
an issuer is a supervisory attorney. An issuer's chief legal officer (or the
equivalent thereof) is a supervisory attorney under this section.(b) A
supervisory attorney shall make reasonable efforts to ensure that a
subordinate attorney, as defined in ' 205.5(a), that he or she supervises or
directs conforms to this part. To the extent a subordinate attorney appears
and practices before the Commission in the representation of an issuer,
that subordinate attorney's supervisory attorneys also appear and practice
before the Commission.(c) A supervisory attorney is responsible for
complying with the reporting requirements in ' 205.3 when a subordinate
attorney has reported to the supervisory attorney evidence of a material
violation.(d) A supervisory attorney who has received a report of
evidence of a material violation from a subordinate attorney under ' 205.3
may report such evidence to the issuer's qualified legal compliance
committee if the issuer has duly formed such a committee.

8§ 205.5 Responsibilities of a subordinate attorney.

(a) An attorney who appears and practices before the Commission in the
representation of an issuer on a matter under the supervision or direction
of another attorney (other than under the direct supervision or direction
of the issuer's chief legal officer (or the equivalent thereof)) is a
subordinate attorney.(b) A subordinate attorney shall comply with this
part notwithstanding that the subordinate attorney acted at the direction
of or under the supervision of another person.(c) A subordinate attorney
complies with ' 205.3 if the subordinate attorney reports to his or her
supervising attorney under ' 205.3(b) evidence of a material violation of
which the subordinate attorney has become aware in appearing and
practicing before the Commission.(d) A subordinate attorney may take
the steps permitted or required by ' 205.3(b) or (c) if the subordinate
attorney reasonably believes that a supervisory attorney to whom he or
she has reported evidence of a material violation under ' 205.3(b) has
failed to comply with ' 205.3.

§ 205.6 Sanctions and discipline.

(@) A violation of this part by any attorney appearing and practicing
before the Commission in the representation of an issuer shall subject
such attorney to the civil penalties and remedies for a violation of the
federal securities laws available to the Commission in an action brought
by the Commission thereunder.(b) An attorney appearing and practicing
before the Commission who violates any provision of this part is subject
to the disciplinary authority of the Commission, regardless of whether
the attorney may also be subject to discipline for the same conduct in a
jurisdiction where the attorney is admitted or practices. An
administrative disciplinary proceeding initiated by the Commission for
violation of this part may result in an attorney being censured, or being
temporarily or permanently denied the privilege of appearing or
practicing before the Commission.(c) An attorney who complies in good
faith with the provisions of this part shall not be subject to discipline or
otherwise liable under inconsistent standards imposed by any state or
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other United States jurisdiction where the attorney is admitted or
practices.(d) An attorney practicing outside the United States shall not be
required to comply with the requirements of this part to the extent that
such compliance is prohibited by applicable foreign law.

' 205.7 No private right of action.(a) Nothing in this part is intended to,
or does, create a private right of action against any attorney, law firm, or
issuer based upon compliance or honcompliance with its provisions.(b)
Authority to enforce compliance with this part is vested exclusively in
the Commission.

Securities And Exchange Commission*

Audit Committee Rules/Complaint Process

Final Rule

17 CFR 240.10A-3(b)(iv)(F)(3)

Each audit committee must establish procedures for:

(i) The receipt, retention, and treatment of complaints received by the
listed issuer regarding accounting, internal accounting controls, or
auditing matters; and

(ii) The confidential, anonymous submission by employees of the listed
issuer of concerns regarding questionable accounting or auditing matters.



SECTION 3
ENVIRONMENTAL WHISTLEBLOWERS

Clean Air Act,
Employee Protection Provision
42 U.S.C. §7622

(a) Discharge or discrimination prohibited. No employer may discharge
any employee or otherwise discriminate against any employee with
respect to his compensation, terms, conditions, or privileges of
employment because the employee (or any person acting pursuant to a
request of the employee)—

(1) commenced, caused to be commenced, or is about to commence or
cause to be commenced a proceeding under this chapter or a proceeding
for the administration or enforcement of any requirement imposed under
this chapter or under any applicable implementation plan,

(2) testified or is about to testify in any such proceeding, or

(3) assisted or participated or is about to assist or participate in any
manner in such a proceeding or in any other action to carry out the
purposes of this chapter.

(b) Complaint charging unlawful discharge or discrimination;
investigation; order

(1) Any employee who believes that he has been discharged or otherwise
discriminated against by any person in violation of subsection (a) of this
section may, within thirty days after such violation occurs, file (or have
any person file on his behalf) a complaint with the Secretary of Labor
(hereinafter in this subsection referred to as the "Secretary") alleging
such discharge or discrimination. Upon receipt of such a complaint, the
Secretary shall notify the person named in the complaint of the filing of
the complaint.

(2)(A) Upon receipt of a complaint filed under paragraph (1), the
Secretary shall conduct an investigation of the violation alleged in the
complaint. Within thirty days of the receipt of such complaint, the
Secretary shall complete such investigation and shall notify in writing the
complainant (and any person acting in his behalf) and the person alleged
to have committed such violation of the results of the investigation
conducted pursuant to this subparagraph. Within ninety days of the
receipt of such complaint the Secretary shall, unless the proceeding on
the complaint is terminated by the Secretary on the basis of a settlement
entered into by the Secretary and the person alleged to have committed
such violation, issue an order either providing the relief prescribed by
subparagraph (B) or denying the complaint. An order of the Secretary
shall be made on the record after notice and opportunity for public
hearing. The Secretary may not enter into a settlement terminating a
proceeding on a complaint without the participation and consent of the
complainant.

(B) If, in response to a complaint filed under paragraph (1), the Secretary
determines that a violation of subsection (a) of this section has occurred,
the Secretary shall order the person who committed such violation to (i)
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take affirmative action to abate the violation, and (ii) reinstate the
complainant to his former position together with the compensation
(including back pay), terms, conditions, and privileges of his
employment, and the Secretary may order such person to provide
compensatory damages to the complainant. If an order is issued under
this paragraph, the Secretary, at the request of the complainant, shall
assess against the person against whom the order is issued a sum equal to
the aggregate amount of all costs and expenses (including attorneys’ and
expert witness fees) reasonably incurred, as determined by the Secretary,
by the complainant for, or in connection with, the bringing of the
complaint upon which the order was issued.

(c) Review.

(1) Any person adversely affected or aggrieved by an order issued under
subsection (b) of this section may obtain review of the order in the
United States court of appeals for the circuit in which the violation, with
respect to which the order was issued, allegedly occurred. The petition
for review must be filed within sixty days from the issuance of the
Secretary's order. Review shall conform to chapter 7 of title 5. The
commencement of proceedings under this subparagraph shall not, unless
ordered by the court, operate as a stay of the Secretary's order.

(2) An order of the Secretary with respect to which review could have
been obtained under paragraph (1) shall not be subject to judicial review
in any criminal or other civil proceeding.

(d) Enforcement of order by Secretary. Whenever a person has failed to
comply with an order issued under subsection (b)(2) of this section, the
Secretary may file a civil action in the United States district court for the
district in which the violation was found to occur to enforce such order.
In actions brought under this subsection, the district courts shall have
jurisdiction to grant all appropriate relief including, but not limited to,
injunctive relief, compensatory, and exemplary damages.

(e) Enforcement of order by person on whose behalf order was issued.
(1) Any person on whose behalf an order was issued under paragraph (2)
of subsection (b) of this section may commence a civil action against the
person to whom such order was issued to require compliance with such
order. The appropriate United States district court shall have jurisdiction,
without regard to the amount in controversy or the citizenship of the
parties, to enforce such order.

(2) The court, in issuing any final order under this subsection, may award
costs of litigation (including reasonable attorney and expert witness fees)
to any party whenever the court determines such award is appropriate.

() Mandamus. Any nondiscretionary duty imposed by this section shall
be enforceable in a mandamus proceeding brought under section 1361 of
title 28.

(9) Deliberate violation by employee. Subsection (a) of this section shall
not apply with respect to any employee who, acting without direction
from his employer (or the employer's agent), deliberately causes a
violation of any requirement of this chapter.
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Comprehensive Environmental Response, Compensation and
Liability Act (“Superfund”), Employee Protection Provision
42 U.S.C. §9610

(a) Activities of employee subject to protection. No person shall fire or in
any other way discriminate against, or cause to be fired or discriminated
against, any employee or any authorized representative of employees by
reason of the fact that such employee or representative has provided
information to a State or to the Federal Government, filed, instituted, or
caused to be filed or instituted any proceeding under this chapter, or has
testified or is about to testify in any proceeding resulting from the
administration or enforcement of the provisions of this chapter.

(b) Administrative grievance procedure in cases of alleged violations.
Any employee or a representative of employees who believes that he has
been fired or otherwise discriminated against by any person in violation
of subsection (a) of this section may, within thirty days after such alleged
violation occurs, apply to the Secretary of Labor for a review of such
firing or alleged discrimination. A copy of the application shall be sent to
such person, who shall be the respondent. Upon receipt of such
application, the Secretary of Labor shall cause such investigation to be
made as he deems appropriate. Such investigation shall provide an
opportunity for a public hearing at the request of any party to such
review to enable the parties to present information relating to such
alleged violation. The parties shall be given written notice of the time
and place of the hearing at least five days prior to the hearing. Any such
hearing shall be of record and shall be subject to section 554 of title 5.
Upon receiving the report of such investigation, the Secretary of Labor
shall make findings of fact. If he finds that such violation did occur, he
shall issue a decision, incorporating an order therein and his findings,
requiring the party committing such violation to take such affirmative
action to abate the violation as the Secretary of Labor deems appropriate,
including, but not limited to, the rehiring or reinstatement of the
employee or representative of employees to his former position with
compensation. If he finds that there was no such violation, he shall issue
an order denying the application. Such order issued by the Secretary of
Labor under this subparagraph shall be subject to judicial review in the
same manner as orders and decisions are subject to judicial review under
this chapter.

(c) Assessment of costs and expenses against violator subsequent to
issuance of order of abatement. Whenever an order is issued under this
section to abate such violation, at the request of the applicant a sum equal
to the aggregate amount of all costs and expenses (including the
attorney’s fees) determined by the Secretary of Labor to have been
reasonably incurred by the applicant for, or in connection with, the
institution and prosecution of such proceedings, shall be assessed against
the person committing such violation.

(d) Defenses. This section shall have no application to any employee who
acting without discretion from his employer (or his agent) deliberately
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violates any requirement of this chapter.

(e) Presidential evaluations of potential loss of shifts of employment
resulting from administration or enforcement of provisions;
investigations; procedures applicable, etc. The President shall conduct
continuing evaluations of potential loss of shifts of employment which
may result from the administration or enforcement of the provisions of
this chapter, including, where appropriate, investigating threatened plant
closures or reductions in employment allegedly resulting from such
administration or enforcement. Any employee who is discharged, or laid
off, threatened with discharge or layoff, or otherwise discriminated
against by any person because of the alleged results of such
administration or enforcement, or any representative of such employee,
may request the President to conduct a full investigation of the matter
and, at the request of any party, shall hold public hearings, require the
parties, including the employer involved, to present information relating
to the actual or potential effect of such administration or enforcement on
employment and any alleged discharge, layoff, or other discrimination,
and the detailed reasons or justification there[of]. Any such hearing shall
be of record and shall be subject to section 554 of title 5. Upon receiving
the report of such investigation, the President shall make findings of fact
as to the effect of such administration or enforcement on employment
and on the alleged discharge, layoff, or discrimination and shall make
such recommendations as he deems appropriate. Such report, findings,
and recommendations shall be available to the public. Nothing in this
subsection shall be construed to require or authorize the President or any
State to modify or withdraw any action, standard, limitation, or any other
requirement of this chapter.

Pipeline Safety Improvement Act of 2002,
Protection of employees providing pipeline safety information,
49. U.S.C. 860129

(@)DISCRIMINATION AGAINST EMPLOYEE-

(1) IN GENERAL- No employer may discharge any employee or
otherwise discriminate against any employee with respect to his
compensation, terms, conditions, or privileges of employment because
the employee (or any person acting pursuant to a request of the
employee)--

(A) provided, caused to be provided, or is about to provide or cause to be
provided, to the employer or the Federal Government information
relating to any violation or alleged violation of any order, regulation, or
standard under this chapter or any other Federal law relating to pipeline
safety;

(B) refused to engage in any practice made unlawful by this chapter or
any other Federal law relating to pipeline safety, if the employee has
identified the alleged illegality to the employer;

(C) provided, caused to be provided, or is about to provide or cause to be
provided, testimony before Congress or at any Federal or State
proceeding regarding any provision (or proposed provision) of this
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chapter or any other Federal law relating to pipeline safety;

(D) commenced, caused to be commenced, or is about to commence or
cause to be commenced a proceeding under this chapter or any other
Federal law relating to pipeline safety, or a proceeding for the
administration or enforcement of any requirement imposed under this
chapter or any other Federal law relating to pipeline safety;

(E) provided, caused to be provided, or is about to provide or cause to be
provided, testimony in any proceeding described in subparagraph (D); or
(F) assisted or participated or is about to assist or participate in any
manner in such a proceeding or in any other manner in such a proceeding
or in any other action to carry out the purposes of this chapter or any
other Federal law relating to pipeline safety.

(2) EMPLOYER DEFINED- In this section, the term “employer' means--
(A) a person owning or operating a pipeline facility; or

(B) a contractor or subcontractor of such a person.

(b) DEPARTMENT OF LABOR COMPLAINT PROCEDURE-

(1) FILING AND NOTIFICATION- A person who believes that he or
she has been discharged or otherwise discriminated against by any
person in violation of subsection (a) may, not later than 180 days after
the date on which such violation occurs, file (or have any person file on
his or her behalf) a complaint with the Secretary of Labor alleging such
discharge or discrimination. Upon receipt of such a complaint, the
Secretary of Labor shall notify, in writing, the person or persons named
in the complaint and the Secretary of Transportation of the filing of the
complaint, of the allegations contained in the complaint, of the substance
of evidence supporting the complaint, and of the opportunities that will
be afforded to such person or persons under paragraph (2).

(2) INVESTIGATION; PRELIMINARY ORDER-

(A) IN GENERAL- Not later than 60 days after the date of receipt of a
complaint filed under paragraph (1) and after affording the person or
persons named in the complaint an opportunity to submit to the Secretary
of Labor a written response to the complaint and an opportunity to meet
with a representative of the Secretary of Labor to present statements
from witnesses, the Secretary of Labor shall conduct an investigation and
determine whether there is reasonable cause to believe that the complaint
has merit and notify in writing the complainant and the person or persons
alleged to have committed a violation of subsection (a) of the Secretary
of Labor's findings. If the Secretary of Labor concludes that there is
reasonable cause to believe that a violation of subsection (a) has occurred,
the Secretary of Labor shall include with the Secretary of Labor's
findings with a preliminary order providing the relief prescribed by
paragraph (3)(B). Not later than 60 days after the date of notification of
findings under this subparagraph, any person alleged to have committed
a violation or the complainant may file objections to the findings or
preliminary order, or both, and request a hearing on the record. The filing
of such objections shall not operate to stay any reinstatement remedy
contained in the preliminary order. Such hearings shall be conducted
expeditiously. If a hearing is not requested in such 60-day period, the
preliminary order shall be deemed a final order that is not subject to
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judicial review.

(B) REQUIREMENTS-

(i) REQUIRED SHOWING BY COMPLAINANT- The Secretary of
Labor shall dismiss a complaint filed under this subsection and shall not
conduct an investigation otherwise required under subparagraph

(A) unless the complainant makes a prima facie showing that any
behavior described in subsection (a) was a contributing factor in the
unfavorable personnel action alleged in the complaint.

(i) SHOWING BY EMPLOYER- Notwithstanding a finding by the
Secretary of Labor that the complainant has made the showing required
under clause (i), no investigation otherwise required under subparagraph
(A) shall be conducted if the employer demonstrates, by clear and
convincing evidence, that the employer would have taken the same
unfavorable personnel action in the absence of that behavior.

(iii) CRITERIA FOR DETERMINATION BY SECRETARY- The
Secretary of Labor may determine that a violation of subsection (a) has
occurred only if the complainant demonstrates that any behavior
described in subsection (a) was a contributing factor in the unfavorable
personnel action alleged in the complaint.

(iv) PROHIBITION- Relief may not be ordered under subparagraph (A)
if the employer demonstrates by clear and convincing evidence that the
employer would have taken the same unfavorable personnel action in the
absence of that behavior.

(3) FINAL ORDER-

(A) DEADLINE FOR ISSUANCE; SETTLEMENT AGREEMENTS-
Not later than 90 days after the date of conclusion of a hearing under
paragraph (2), the Secretary of Labor shall issue a final order providing
the relief prescribed by this paragraph or denying the complaint. At any
time before issuance of a final order, a proceeding under this subsection
may be terminated on the basis of a settlement agreement entered into by
the Secretary of Labor, the complainant, and the person or persons
alleged to have committed the violation.

(B) REMEDY- If, in response to a complaint filed under paragraph (1),
the Secretary of Labor determines that a violation of subsection (a) has
occurred, the Secretary of Labor shall order the person or persons who
committed such violation to--(i) take affirmative action to abate the
violation; (ii) reinstate the complainant to his or her former position
together with the compensation (including back pay) and restore the
terms, conditions, and privileges associated with his or her employment;
and(iii) provide compensatory damages to the complainant. If such an
order is issued under this paragraph, the Secretary of Labor, at the
request of the complainant, shall assess against the person or persons
against whom the order is issued a sum equal to the aggregate amount of
all costs and expenses (including attorney's and expert witness fees)
reasonably incurred, as determined by the Secretary of Labor, by the
complainant for, or in connection with, the bringing the complaint upon
which the order was issued.

(C) FRIVOLOUS COMPLAINTS- If the Secretary of Labor finds that a
complaint under paragraph (1) is frivolous or has been brought in bad
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faith, the Secretary of Labor may award to the prevailing employer a
reasonable attorney's fee not exceeding $1,000.

(4) REVIEW-

(A) APPEAL TO COURT OF APPEALS- Any person adversely
affected or aggrieved by an order issued under paragraph (3) may obtain
review of the order in the United States Court of Appeals for the circuit
in which the violation, with respect to which the order was issued,
allegedly occurred or the circuit in which the complainant resided on the
date of such violation. The petition for review must be filed not later than
60 days after the date of issuance of the final order of the Secretary of
Labor. Review shall conform to chapter 7 of title 5, United States Code.
The commencement of proceedings under this subparagraph shall not,
unless ordered by the court, operate as a stay of the order.

(B) LIMITATION ON COLLATERAL ATTACK- An order of the
Secretary of Labor with respect to which review could have been
obtained under subparagraph (A) shall not be subject to judicial review
in any criminal or other civil proceeding.

(5) ENFORCEMENT OF ORDER BY SECRETARY OF LABOR-
Whenever any person has failed to comply with an order issued under
paragraph (3), the Secretary of Labor may file a civil action in the United
States district court for the district in which the violation was found to
occur to enforce such order. In actions brought under this paragraph, the
district courts shall have jurisdiction to grant all appropriate relief,
including, but not to be limited to, injunctive relief and compensatory
damages.

(6) ENFORCEMENT OF ORDER BY PARTIES.

(A) COMMENCEMENT OF ACTION- A person on whose behalf an
order was issued under paragraph (3) may commence a civil action
against the person or persons to whom such order was issued to require
compliance with such order. The appropriate United States district court
shall have jurisdiction, without regard to the amount in controversy or
the citizenship of the parties, to enforce such order.

(B) ATTORNEY FEES- The court, in issuing any final order under this
paragraph, may award costs of litigation (including reasonable attorney
and expert witness fees) to any party whenever the court determines such
award of costs is appropriate.

(C) MANDAMUS- Any nondiscretionary duty imposed by this section
shall be enforceable in a mandamus proceeding brought under section
1361 of title 28, United States Code.

(D) NONAPPLICABILITY TO DELIBERATE VIOLATIONS-
Subsection (a) shall not apply with respect to an action of an employee of
an employer who, acting without direction from the employer (or such
employer's agent), deliberately causes a violation of any requirement
relating to pipeline safety under this chapter or any other law of the
United States.

(b) CIVIL PENALTY- Section 60122(a) is amended by adding at the
end the following: (3) A person violating section 60129, or an order
issued thereunder, is liable to the Government for a civil penalty of not
more than $1,000 for each violation. The penalties provided by
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paragraph (1) do not apply to a violation of section 60129 or an order
issued thereunder.

(c) CONFORMING AMENDMENT- The analysis for chapter 601 is
amended by adding at the end the following: 60129. Protection of
employees providing pipeline safety information.

Safe Drinking Water Act,
Employee Protection Provision
42 U.S.C. § 300j-9(i)

(i)Discrimination prohibition: filing of complaint; investigation; orders
of Secretary; notice and hearing; settlements; attorneys’ fees; judicial
review; filing of petition; procedural requirements; stay of orders;
exclusiveness of remedy; civil actions for enforcement of orders;
appropriate relief; mandamus proceedings; prohibition inapplicable to
undirected but deliberate violations—

(1) No employer may discharge any employee or otherwise discriminate
against any employee with respect to his compensation, terms, conditions,
or privileges of employment because the employee (or any person acting
pursuant to a request of the employee) has—

(A) commenced, caused to be commenced, or is about to commence or
cause to be commenced a proceeding under this subchapter or a
proceeding for the administration or enforcement of drinking water
regulations or underground injection control programs of a State,

(B) testified or is about to testify in any such proceeding, or

(C) assisted or participated or is about to assist or participate in any
manner in such a proceeding or in any other action to carry out the
purposes of this subchapter.

(2)(A) Any employee who believes that he has been discharged or
otherwise discriminated against by any person in violation of paragraph
(1) may, within 30 days after such violation occurs, file (or have any
person file on his behalf) a complaint with the Secretary of Labor
(hereinafter in this subsection referred to as the “Secretary”) alleging
such discharge or discrimination. Upon receipt of such a complaint, the
Secretary shall notify the person named in the complaint of the filing of
the complaint.

(B)(i) Upon receipt of a complaint filed under subparagraph (A), the
Secretary shall conduct an investigation of the violation alleged in the
complaint. Within 30 days of the receipt of such complaint, the Secretary
shall complete such investigation and shall notify in writing the
complainant (and any person acting in his behalf) and the person alleged
to have committed such violation of the results of the investigation
conducted pursuant to this subparagraph. Within 90 days of the receipt of
such complaint the Secretary shall, unless the proceeding on the
complaint is terminated by the Secretary on the basis of a settlement
entered into by the Secretary and the person alleged to have committed
such violation, issue an order either providing the relief prescribed by
clause (ii) or denying the complaint. An order of the Secretary shall be
made on the record after notice and opportunity for agency hearing. The
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Secretary may not enter into a settlement terminating a proceeding on a
complaint without the participation and consent of the complainant.

(if) If in response to a complaint filed under subparagraph (A) the
Secretary determines that a violation of paragraph (1) has occurred, the
Secretary shall order

() the person who committed such violation to take affirmative action to
abate the violation,

(1) such person to reinstate the complainant to his former position
together with the compensation (including back pay), terms, conditions,
and privileges of his employment,

(111) compensatory damages, and

(IV) where appropriate, exemplary damages. If such an order is issued,
the Secretary, at the request of the complainant, shall assess against the
person against whom the order is issued a sum equal to the aggregate
amount of all costs and expenses (including attorneys’ fees) reasonably
incurred, as determined by the Secretary, by the complainant for, or in
connection with, the bringing of the complaint upon which the order was
issued.

(3)(A) Any person adversely affected or aggrieved by an order issued
under paragraph (2) may obtain review of the order in the United States
Court of Appeals for the circuit in which the violation, with respect to
which the order was issued, allegedly occurred. The petition for review
must be filed within sixty days from the issuance of the Secretary’s order.
Review shall conform to chapter 7 of title 5. The commencement of
proceedings under this subparagraph shall not, unless ordered by the
court, operate as a stay of the Secretary’s order.

(B) An order of the Secretary with respect to which review could have
been obtained under subparagraph (A) shall not be subject to judicial
review in any criminal or other civil proceeding.

(4) Whenever a person has failed to comply with an order issued under
paragraph (2)(B), the Secretary shall file a civil action in the United
States District Court for the district in which the violation was found to
occur to enforce such order. In actions brought under this paragraph, the
district courts shall have jurisdiction to grant all appropriate relief
including, but not limited to, injunctive relief, compensatory, and
exemplary damages.

(5) Any nondiscretionary duty imposed by this section is enforceable in
mandamus proceeding brought under section 1361 of title 28.

(6) Paragraph (1) shall not apply with respect to any employee who,
acting without direction from his employer (or the employer’s agent),
deliberately causes a violation of any requirement of this subchapter.
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Solid Waste Disposal Act,
Employee Protection Provision
42 U.S.C. §6971

(a) General. No person shall fire, or in any other way discriminate
against, or cause to be fired or discriminated against, any employee or
any authorized representative of employees by reason of the fact that
such employee or representative has filed, instituted, or caused to be filed
or instituted any proceeding under this chapter or under any applicable
implementation plan, or has testified or is about to testify in any
proceeding resulting from the administration or enforcement of the
provisions of this chapter or of any applicable implementation plan.

(b) Remedy. Any employee or a representative of employees who
believes that he has been fired or otherwise discriminated against by any
person in violation of subsection (a) of this section may, within thirty
days after such alleged violation occurs, apply to the Secretary of Labor
for a review of such firing or alleged discrimination. A copy of the
application shall be sent to such person who shall be the respondent.
Upon receipt of such application, the Secretary of Labor shall cause such
investigation to be made as he deems appropriate. Such investigation
shall provide an opportunity for a public hearing at the request of any
party to such review to enable the parties to present information relating
to such alleged violation. The parties shall be given written notice of the
time and place of the hearing at least five days prior to the hearing. Any
such hearing shall be of record and shall be subject to section 554 of title
5. Upon receiving the report of such investigation, the Secretary of Labor
shall make findings of fact. If he finds that such violation did occur, he
shall issue a decision, incorporating an order therein and his findings,
requiring the party committing such violation to take such affirmative
action to abate the violation as the Secretary of Labor deems appropriate,
including, but not limited to, the rehiring or reinstatement of the
employee or representative of employees to his former position with
compensation. If he finds that there was no such violation, he shall issue
an order denying the application. Such order issued by the Secretary of
Labor under this subparagraph shall be subject to judicial review in the
same manner as orders and decisions of the Administrator or subject to
judicial review under this chapter.

(c) Costs. Whenever an order is issued under this section to abate such
violation, at the request of the applicant, a sum equal to the aggregate
amount of all costs and expenses (including the attorney’s fees) as
determined by the Secretary of Labor, to have been reasonably incurred
by the applicant for, or in connection with, the institution and
prosecution of such proceedings, shall be assessed against the person
committing such violation.

(d) Exception. This section shall have no application to any employee
who, acting without direction from his employer (or his agent)
deliberately violates any requirement of this chapter.

(e) Employment shifts and loss. The Administrator shall conduct
continuing evaluations of potential loss or shifts of employment which
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may result from the administration or enforcement of the provisions of
this chapter and applicable implementation plans, including, where
appropriate, investigating threatened plant closures or reductions in
employment allegedly resulting from such administration or enforcement.
Any employee who is discharged, or laid off, threatened with discharge
or layoff, or otherwise discriminated against by any person because of
the alleged results of such administration or enforcement, or any
representative of such employee, may request the Administrator to
conduct a full investigation of the matter. The Administrator shall
thereupon investigate the matter and, at the request of any party, shall
hold public hearings on not less than five days’ notice, and shall at such
hearings require the parties, including the employer involved, to present
information relating to the actual or potential effect of such
administration or enforcement on employment and on any alleged
discharge, layoff, or other discrimination and the detailed reasons or
justification therefor. Any such hearing shall be of record and shall be
subject to section 554 of title 5. Upon receiving the report of such
investigation, the Administrator shall make findings of fact as to the
effect of such administration or enforcement on employment and on the
alleged discharge, layoff, or discrimination and shall make such
recommendations as he deems appropriate. Such report, findings, and
recommendations shall be available to the public. Nothing in this
subsection shall be construed to require or authorize the Administrator or
any State to modify or withdraw any standard, limitation, or any other
requirement of this chapter or any applicable implementation plan.

(f) Occupational safety and health. In order to assist the Secretary of
Labor and the Director of the National Institute for Occupational Safety
and Health in carrying out their duties under the Occupational Safety and
Health Act of 1970 (29 U.S.C. 651 et seq.), the Administrator shall—

(1) provide the following information, as such information becomes
available, to the Secretary and the Director:

(A) the identity of any hazardous waste generation, treatment, storage,
disposal facility or site where cleanup is planned or underway;

(B) information identifying the hazards to which persons working at a
hazardous waste generation, treatment, storage, disposal facility or site or
otherwise handling hazardous waste may be exposed, the nature and
extent of the exposure, and methods to protect workers from such
hazards; and

(C) incidents of worker injury or harm at a hazardous waste generation,
treatment, storage or disposal facility or site; and

(2) notify the Secretary and the Director of the Administrator's receipt of
notifications under section 6930 or reports under sections 6922, 6923,
and 6924 of this title and make such notifications and reports available to
the Secretary and the Director.
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Surface Mining Act,
Employee Protection Provision
30 U.S.C. 81293

(a) Retaliatory practices prohibited. No person shall discharge, or in any
other way discriminate against, or cause to be fired or discriminated
against, any employee or any authorized representative of employees by
reason of the fact that such employee or representative has filed,
instituted, or caused to be filed or instituted any proceeding under this
chapter, or has testified or is about to testify in any proceeding resulting
from the administration or enforcement of the provisions of this chapter.
(b) Review by Secretary; investigation; notice; hearing; findings of fact;
judicial review. Any employee or a representative of employees who
believes that he has been fired or otherwise discriminated against by any
person in violation of subsection (a) of this section may, within thirty
days after such alleged violation occurs, apply to the Secretary for a
review of such firing or alleged discrimination. A copy of the application
shall be sent to the person or operator who will be the respondent. Upon
receipt of such application, the Secretary shall cause such investigation
to be made as he deems appropriate. Such investigation shall provide an
opportunity for a public hearing at the request of any party to such
review to enable the parties to present information relating to the alleged
violation. The parties shall be given written notice of the time and place
of the hearing at least five days prior to the hearing. Any such hearing
shall be of record and shall be subject to section 554 of title 5. Upon
receiving the report of such investigation the Secretary shall make
findings of fact. If he finds that a violation did occur, he shall issue a
decision incorporating therein his findings and an order requiring the
party committing the violation to take such affirmative action to abate
the violation as the Secretary deems appropriate, including, but not
limited to, the rehiring or reinstatement of the employee or representative
of employees to his former position with compensation. If he finds that
there was no violation, he will issue a finding. Orders issued by the
Secretary under this subsection shall be subject to judicial review in the
same manner as orders and decisions of the Secretary are subject to
judicial review under this chapter.

(c) Costs. Whenever an order is issued under this section to abate any
violation, at the request of the applicant a sum equal to the aggregate
amount of all costs and expenses (including attorneys’ fees) to have been
reasonably incurred by the applicant for, or in connection with, the
institution and prosecution of such proceedings, shall be assessed against
the persons committing the violation.
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Toxic Substances Control Act,
Employee Protection Provision
15U.S.C. § 2622

(a) In general. No employer may discharge any employee or otherwise
discriminate against any employee with respect to the employee's
compensation, terms, conditions, or privileges of employment because
the employee (or any person acting pursuant to a request of the employee)
has—

(1) commenced, caused to be commenced, or is about to commence or
cause to be commenced a proceeding under this chapter;

(2) testified or is about to testify in any such proceeding; or

(3) assisted or participated or is about to assist or participate in any
manner in such a proceeding or in any other action to carry out the
purposes of this chapter.

(b) Remedy.

(1) Any employee who believes that the employee has been discharged
or otherwise discriminated against by any person in violation of
subsection (a) of this section may, within 30 days after such alleged
violation occurs, file (or have any person file on the employee's behalf) a
complaint with the Secretary of Labor (hereinafter in this section referred
to as the “Secretary”) alleging such discharge or discrimination. Upon
receipt of such a complaint, the Secretary shall notify the person named
in the complaint of the filing of the complaint.

(2)(A) Upon receipt of a complaint filed under paragraph (1), the
Secretary shall conduct an investigation of the violation alleged in the
complaint. Within 30 days of the receipt of such complaint, the Secretary
shall complete such investigation and shall notify in writing the
complainant (and any person acting on behalf of the complainant) and
the person alleged to have committed such violation of the results of the
investigation conducted pursuant to this paragraph. Within ninety days of
the receipt of such complaint the Secretary shall, unless the proceeding
on the complaint is terminated by the Secretary on the basis of a
settlement entered into by the Secretary and the person alleged to have
committed such violation, issue an order either providing the relief
prescribed by subparagraph (B) or denying the complaint. An order of
the Secretary shall be made on the record after notice and opportunity for
agency hearing. The Secretary may not enter into a settlement
terminating a proceeding on a complaint without the participation and
consent of the complainant.

(B) If in response to a complaint filed under paragraph (1) the Secretary
determines that a violation of subsection (a) of this section has occurred,
the Secretary shall order

(i) the person who committed such violation to take affirmative action to
abate the violation,

(ii) such person to reinstate the complainant to the complainant’s former
position together with the compensation (including back pay), terms,
conditions, and privileges of the complainant's employment,

(iii) compensatory damages, and
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(iv) where appropriate, exemplary damages. If such an order issued, the
Secretary, at the request of the complainant, shall assess against the
person against whom the order is issued a sum equal to the aggregate
amount of all costs and expenses (including attorney’s fees) reasonably
incurred, as determined by the Secretary, by the complainant for, or in
connection with, the bringing of the complaint upon which the order was
issued.

(c) Review.

(1) Any employee or employer adversely affected or aggrieved by an
order issued under subsection (b) of this section may obtain review of the
order in the United States Court of Appeals for the circuit in which the
violation, with respect to which the order was issued, allegedly occurred.
The petition for review must be filed within sixty days from the issuance
of the Secretary’s order. Review shall conform to chapter 7 of title 5.

(2) An order of the Secretary, with respect to which review could have
been obtained under paragraph (1), shall not be subject to judicial review
in any criminal or other civil proceeding.

(d) Enforcement. Whenever a person has failed to comply with an order
issued under subsection (b)(2) of this section, the Secretary shall file a
civil action in the United States district court for the district in which the
violation was found to occur to enforce such order. In actions brought
under this subsection, the district courts shall have jurisdiction to grant
all appropriate relief, including injunctive relief and compensatory and
exemplary damages.

(e) Exclusion. Subsection (a) of this section shall not apply with respect
to any employee who, acting without direction from the employee’s
employer (or any agent of the employer), deliberately causes a violation
of any requirement of this chapter.

Water Pollution Control Act,
Employee Protection Provision
33U.S.C. § 1367

(a) Discrimination against persons filing, instituting, or testifying in
proceedings under this chapter prohibited. No person shall fire, or in any
other way discriminate against, or cause to be fired or discriminated
against, any employee or any authorized representative of employees by
reason of the fact that such employee or representative has filed,
instituted, or caused to be filed or instituted any proceeding under this
chapter, or has testified or is about to testify in any proceeding resulting
from the administration or enforcement of the provisions of this chapter.

(b) Application for review; investigation; hearing; review. Any
employee or a representative of employees who believes that he has been
fired or otherwise discriminated against by any person in violation of
subsection (a) of this section may, within thirty days after such alleged
violation occurs, apply to the Secretary of Labor for a review of such
firing or alleged discrimination. A copy of the application shall be sent to
such person who shall be the respondent. Upon receipt of such
application, the Secretary of Labor shall cause such investigation to be
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made as he deems appropriate. Such investigation shall provide an
opportunity for a public hearing at the request of any party to such
review to enable the parties to present information relating to such
alleged violation. The parties shall be given written notice of the time
and place of the hearing at least five days prior to the hearing. Any such
hearing shall be of record and shall be subject to section 554 of title 5.
Upon receiving the report of such investigation, the Secretary of Labor
shall make findings of fact. If he finds that such violation did occur, he
shall issue a decision, incorporating an order therein and his findings,
requiring the party committing such violation to take such affirmative
action to abate the violation as the Secretary of Labor deems appropriate,
including, but not limited to, the rehiring or reinstatement of the
employee or representative of employees to his former position with
compensation. If he finds that there was no such violation, he shall issue
an order denying the application. Such order issued by the Secretary of
Labor under this subparagraph shall be subject to judicial review in the
same manner as orders and decisions of the Administrator are subject to
judicial review under this chapter.

(c) Costs and expenses. Whenever an order is issued under this section to
abate such violation, at the request of the applicant, a sum equal to the
aggregate amount of all costs and expenses (including the attorney’s
fees), as determined by the Secretary of Labor, to have been reasonably
incurred by the applicant for, or in connection with, the institution and
prosecution of such proceedings, shall be assessed against the person
committing such violation.

(d) Deliberate violations by employee acting without direction from his
employer or his agent. This section shall have no application to any
employee who, acting without direction from his employer (or his agent)
deliberately violates any prohibition of effluent limitation or other
limitation under section 1311 or 1312 of this title, standards of
performance under section 1316 of this title, effluent standard,
prohibition or pretreatment standard under section 1317 of this title, or
any other prohibition or limitation established under this chapter.

(e) Investigations of employment reductions. The Administrator shall
conduct continuing evaluations of potential loss or shifts of employment
which may result from the issuance of any effluent limitation or order
under this chapter, including, where appropriate, investigating threatened
plant closures or reductions in employment allegedly resulting from such
limitation or order. Any employee who is discharged or laid-off,
threatened with discharge or lay-off, or otherwise discriminated against
by any person because of the alleged results of any effluent limitation or
order issued under this chapter, or any representative of such employee,
may request the Administrator to conduct a full investigation of the
matter. The Administrator shall thereupon investigate the matter and, at
the request of any party, shall hold public hearings on not less than five
days notice, and shall at such hearings require the parties, including the
employer involved, to present information relating to the actual or
potential effect of such limitation or order on employment and on any
alleged discharge, lay-off, or other discrimination and the detailed
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reasons or justification therefor. Any such hearing shall be of record and
shall be subject to section 554 of title 5. Upon receiving the report of
such investigation, the Administrator shall make findings of fact as to the
effect of such effluent limitation or order on employment and on the
alleged discharge, lay-off, or discrimination and shall make such
recommendations as he deems appropriate. Such report, findings, and
recommendations shall be available to the public. Nothing in this
subsection shall be construed to require or authorize the Administrator to
modify or withdraw any effluent limitation or order issued under this
chapter.

Office of the Secretary of Labor
Part 24—Procedures for the
Handling of Discrimination
Complaints under Federal
Employee Protection Laws

29 CFR Part 24

24.1 Purpose and scope.

24.2 Obligations and prohibited acts.

24.3 Complaint.

24.4 Investigations.

24.5 Investigations under the Energy Reorganization Act.
24.6 Hearings.

24.7 Recommended decision and order.

24.8 Review by the Administrative Review Board.

24.9 Exception.

APPENDIX A TO PART 24—YOUR RIGHTS UNDER THE ENERGY
REORGANIZATION ACT.

AUTHORITY: 15 U.S.C. 2622; 33 U.S.C. 1367; 42 U.S.C. 300j-9(i),
5851, 6971, 7622, 9610.

SOURCE: 63 FR 6621, Feb. 9, 1998, unless otherwise noted.

8§ 24.1 Purpose and scope.

(a) This part implements the several employee protection provisions for
which the Secretary of Labor has been given responsibility pursuant to
the following Federal statutes: Safe Drinking Water Act, 42 U.S.C. 300j-
9(i); Water Pollution Control Act, 33 U.S.C. 1367; Toxic Substances
Control Act, 15 U.S.C. 2622; Solid Waste Disposal Act, 42 U.S.C. 6971;
Clean Air Act, 42 U.S.C. 7622; Energy Reorganization Act of 1974, 42
U.S.C. 5851; and Comprehensive Environmental Response,
Compensation and Liability Act of 1980, 42 U.S.C. 9610.

(b) Procedures are established by this part pursuant to the Federal
statutory provisions listed in paragraph (a) of this section, for the
expeditious handling of complaints by employees, or persons acting on
their behalf, of discriminatory action by employers.

(c) Throughout this part, ‘“Secretary’” or “*Secretary of Labor’’ shall
mean the Secretary of Labor, U.S. Department of Labor, or his or her
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designee. ‘‘Assistant Secretary’’ shall mean the Assistant Secretary for
Occupational Safety and Health, U.S. Department of Labor, or his or her
designee.

8§ 24.2 Obligations and prohibited acts.

(a) No employer subject to the provisions of any of the Federal statutes
listed in § 24.1(a), or to the Atomic Energy Act of 1954 (AEA), 42
U.S.C. 2011 et seq., may discharge any employee or otherwise
discriminate against any employee with respect to the employee’s
compensation, terms, conditions, or privileges of employment because
the employee, or any person acting pursuant to the employee’s request,
engaged in any of the activities specified in this section.

(b) Any employer is deemed to have violated the particular federal law
and the regulations in this part if such employer intimidates, threatens,
restrains, coerces, blacklists, discharges, or in any other manner
discriminates against any employee because the employee has:

(1) Commenced or caused to be commenced, or is about to commence or
cause to be commenced, a proceeding under one of the Federal statutes
listed in § 24.1(a) or a proceeding for the administration or enforcement
of any requirement imposed under such Federal statute;

(2) Testified or is about to testify in any such proceeding; or

(3) Assisted or participated, or is about to assist or participate, in any
manner in such a proceeding or in any other action to carry out the
purposes of such Federal statute.

(c) Under the Energy Reorganization Act, and by interpretation of the
Secretary under any of the other statutes listed in 8 24.1(a), any employer
is deemed to have violated the particular federal law and these
regulations if such employer intimidates, threatens, restrains, coerces,
blacklists, discharges, or in any other manner discriminates against any
employee because the employee has:

(1) Notified the employer of an alleged violation of such Federal statute
or the AEA of 1954;

(2) Refused to engage in any practice made unlawful by such Federal
statute or the AEA of 1954, if the employee has identified the alleged
illegality to the employer; or

(3) Testified before Congress or at any Federal or State proceeding
regarding any provision (or proposed provision) of such Federal statute
or the AEA of 1954.

(d)(1) Every employer subject to the Energy Reorganization Act of 1974,
as amended, shall prominently post and keep posted in any place of
employment to which the employee protection provisions of the Act
apply a fully legible copy of the notice prepared by the Occupational
Safety and Health Administration, printed as appendix A to this part, or a
notice approved by the Assistant Secretary for Occupational Safety and
Health that contains substantially the same provisions and explains the
employee protection provisions of the Act and the regulations in this part.
Copies of the notice prepared by DOL may be obtained from the
Assistant Secretary for Occupational Safety and Health, Washington,
D.C. 20210, from local offices of the Occupational Safety and Health
Administration, or from the Department of Labor’s Website at
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http://www.osha.gov.

(2) Where the notice required by paragraph (d)(1) of this section has not
been posted, the requirement in 8 24.3(b)(2) that a complaint be filed
with the Assistant Secretary within 180 days of an alleged violation shall
be inoperative unless the respondent establishes that the complainant had
notice of the material provisions of the notice. If it is established that the
notice was posted at the employee’s place of employment after the
alleged discriminatory action occurred or that the complainant later
obtained actual notice, the 180 days shall ordinarily run from that date.

§ 24.3 Complaint.

(@) Who may file. An employee who believes that he or she has been
discriminated against by an employer in violation of any of the statutes
listed in 8§ 24.1(a) may file, or have another person file on his or her
behalf, a complaint alleging such discrimination.

(b) Time of filing. (1) Except as provided in paragraph (b)(2) of this
section, any complaint shall be filed within 30 days after the occurrence
of the alleged violation. For the purpose of determining timeliness of
filing, a complaint filed by mail shall be deemed filed as of the date of
mailing.

(2) Under the Energy Reorganization Act of 1974, any complaint shall be
filed within 180 days after the occurrence of the alleged violation.

(c) Form of complaint. No particular form of complaint is required,
except that a complaint must be in writing and should include a full
statement of the acts and omissions, with pertinent dates, which are
believed to constitute the violation.

(d) Place of filing. A complaint may be filed in person or by mail at the
nearest local office of the Occupational Safety and Health
Administration, listed in most telephone directories under U.S.
Government, Department of Labor. A complaint may also be filed with
the Office of the Assistant Secretary, Occupational Safety and Health
Administration, U.S. Department of Labor, Washington, D.C. 20210.
(Approved by the Office of Management and Budget under control
number 1215-0183.)

8 24.4 Investigations.

(a) Upon receipt of a complaint under this part, the Assistant Secretary
shall notify the person named in the complaint, and the appropriate office
of the Federal agency charged with the administration of the affected
program of its filing.

(b) The Assistant Secretary shall, on a priority basis, investigate and
gather data concerning such case, and as part of the investigation may
enter and inspect such places and records (and make copies thereof), may
guestion persons being proceeded against and other employees of the
charged employer, and may require the production of any documentary
or other evidence deemed necessary to determine whether a violation of
the law involved has been committed.

(c) Investigations under this part shall be conducted in a manner which
protects the confidentiality of any person other than the complainant who
provides information on a confidential basis, in accordance with part 70
of this title.
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(d)(1) Within 30 days of receipt of a complaint, the Assistant Secretary
shall complete the investigation, determine whether the alleged violation
has occurred, and give notice of the determination. The notice of
determination shall contain a statement of reasons for the findings and
conclusions therein and, if the Assistant Secretary determines that the
alleged violation has occurred, shall include an appropriate order to abate
the violation. Notice of the determination shall be given by certified mail
to the complainant, the respondent, and their representatives (if any). At
the same time, the Assistant Secretary shall file with the Chief
Administrative Law Judge, U.S. Department of Labor, the original
complaint and a copy of the notice of determination.

(2) The notice of determination shall include or be accompanied by
notice to the complainant and the respondent that any party who desires
review of the determination or any part thereof, including judicial review,
shall file a request for a hearing with the Chief Administrative Law
Judge within five business days of receipt of the determination. The
complainant or respondent in turn may request a hearing within five
business days of the date of a timely request for a hearing by the other
party. If a request for a hearing is timely filed, the notice of
determination of the Assistant Secretary shall be inoperative, and shall
become operative only if the case is later dismissed. If a request for a
hearing is not timely filed, the notice of determination shall become the
final order of the Secretary.

(3) A request for a hearing shall be filed with the Chief Administrative
Law Judge by facsimile (fax), telegram, hand delivery, or next-day
delivery service. A copy of the request for a hearing shall be sent by the
party requesting a hearing to the complainant or the respondent
(employer), as appropriate, on the same day that the hearing is requested,
by facsimile (fax), telegram, hand delivery, or next day delivery service.
A copy of the request for a hearing shall also be sent to the Assistant
Secretary for Occupational Safety and Health and to the Associate
Solicitor, Division of Fair Labor Standards, U.S. Department of Labor,
Washington, D.C. 20210.

8§ 24.5 Investigations under the Energy Reorganization Act.

(@) In addition to the investigation procedures set forth in § 24.4, this
section sets forth special procedures applicable only to investigations
under the Energy Reorganization Act.

(b)(1) A complaint of alleged violation shall be dismissed unless the
complainant has made a prima facie showing that protected behavior or
conduct as provided in 8 24.2(b) was a contributing factor in the
unfavorable personnel action alleged in the complaint.

(2) The complaint, supplemented as appropriate by interviews of the
complainant, must allege the existence of facts and evidence to meet the
required elements of a prima facie case, as follows:

(i) The employee engaged in a protected activity or conduct, as set forth
in §24.2;

(i) The respondent knew that the employee engaged in the protected
activity;

(iif) The employee has suffered an unfavorable personnel action; and
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(iv) The circumstances were sufficient to raise the inference that the
protected activity was likely a contributing factor in the unfavorable
action.

(3) For purposes of determining whether to investigate, the complainant
will be considered to have met the required burden if the complaint on its
face, supplemented as appropriate through interviews of the complainant,
alleges the existence of facts and either direct or circumstantial evidence
to meet the required elements of a prima facie case, i.e., to give rise to
an inference that the respondent knew that the employee engaged in
protected activity, and that the protected activity was likely a reason for
the personnel action. Normally the burden is satisfied, for example, if it
is shown that the adverse personnel action took place shortly after the
protected activity, giving rise to the inference that it was a factor in the
adverse action. If these elements are not substantiated in the investigation,
the investigation will cease.

(c)(1) Notwithstanding a finding that a complainant has made a prima
facie showing required by this section with respect to complaints filed
under the Energy Reorganization Act, an investigation of the
complainant’s complaint under that Act shall be discontinued if the
respondent demonstrates by clear and convincing evidence that it would
have taken the same unfavorable personnel action in the absence of the
complainant’s protected behavior or conduct.

(2) Upon receipt of a complaint under the Energy Reorganization Act,
the respondent shall be provided with a copy of the complaint (as
supplemented by interviews of the complainant, if any) and advised that
any evidence it may wish to submit to rebut the allegations in the
complaint must be received within five business days from receipt of
notification of the complaint. If the respondent fails to make a timely
response or if the response does not demonstrate by clear and convincing
evidence that the unfavorable action would have occurred absent the
protected conduct, the investigation shall proceed. The investigation shall
proceed whenever it is necessary or appropriate to confirm or verify the
information provided by respondent.

(d) Whenever the Assistant Secretary dismisses a complaint pursuant to
this section without completion of an investigation, the Assistant
Secretary shall give notice of the dismissal, which shall contain a
statement of reasons therefore, by certified mail to the complainant, the
respondent, and their representatives. At the same time the Assistant
Secretary shall file with the Chief Administrative Law Judge, U.S.
Department of Labor, a copy of the complaint and a copy of the notice of
dismissal. The notice of dismissal shall constitute a notice of
determination within the meaning of 8 24.4(d), and any request for a
hearing shall be filed and served in accordance with the provisions of §
24.4(d) (2) and (3).

§ 24.6 Hearings.

(a) Notice of hearing. The administrative law judge to whom the case is
assigned shall, within seven calendar days following receipt of the
request for hearing, notify the parties by certified mail, directed to the
last known address of the parties, of a day, time and place for hearing.
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All parties shall be given at least five days notice of such hearing.
However, because of the time constraints upon the Secretary by the
above statutes, no requests for postponement shall be granted except for
compelling reasons or with the consent of all parties.

(b) Consolidated hearings. When two or more hearings are to be held,
and the same or substantially similar evidence is relevant and material to
the matters at issue at each such hearing, the Chief Administrative Law
Judge may, upon motion by any party or on his own or her own motion,
order that a consolidated hearing be conducted. Where consolidated
hearings are held, a single record of the proceedings shall be made and
the evidence introduced in one case may be considered as introduced in
the others, and a separate or joint decision shall be made, as appropriate.
(c) Place of hearing. The hearing shall, where possible, be held at a place
within 75 miles of the complainant’s residence.

(d) Right to counsel. In all proceedings under this part, the parties shall
have the right to be represented by counsel.

(e) Procedures, evidence and record—(1) Evidence. Formal rules of
evidence shall not apply, but rules or principles designed to assure
production of the most probative evidence available shall be applied. The
administrative law judge may exclude evidence which is immaterial,
irrelevant, or unduly repetitious.

(2) Record of hearing. All hearings shall be open to the public and shall
be mechanically or stenographically reported. All evidence upon which
the administrative law judge relies for decision shall be contained in the
transcript of testimony, either directly or by appropriate reference. All
exhibits and other pertinent documents or records, either in whole or in
material part, introduced as evidence, shall be marked for identification
and incorporated into the record.

(3) Oral argument; briefs. Any party, upon request, may be allowed a
reasonable time for presentation of oral argument and to file a pre-
hearing brief or other written statement of fact or law. A copy of any
such pre-hearing brief or other written statement shall be filed with the
Chief Administrative Law Judge or the administrative law judge
assigned to the case before or during the proceeding at which evidence is
submitted to the administrative law judge and shall be served upon each
party. Post-hearing briefs will not be permitted except at the request of
the administrative law judge. When permitted, any such brief shall be
limited to the issue or issues specified by the administrative law judge
and shall be due within the time prescribed by the administrative law
judge.

(4) Dismissal for cause.

(i) The administrative law judge may, at the request of any party, or on
his or her own motion, issue a recommended decision and order
dismissing a claim:

(A) Upon the failure of the complainant or his or her representative to
attend a hearing without good cause; or

(B) Upon the failure of the complainant to comply with a lawful order of
the administrative law judge.

(ii) In any case where a dismissal of a claim, defense, or party is sought,
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the administrative law judge shall issue an order to show cause why the
dismissal should not be granted and afford all parties a reasonable time to
respond to such order. After the time for response has expired, the
administrative law judge shall take such action as is appropriate to rule
on the dismissal, which may include a recommended order dismissing
the claim, defense or party.

(F(1) At the Assistant Secretary’s discretion, the Assistant Secretary may
participate as a party or participate as amicus curiae at any time in the
proceedings. This right to participate shall include, but is not limited to,
the right to petition for review of a recommended decision of an
administrative law judge, including a decision based on a settlement
agreement between complainant and respondent, to dismiss a complaint
or to issue an order encompassing the terms of the settlement.

(2) Copies of pleadings in all cases, whether or not the Assistant
Secretary is participating in the proceeding, shall be sent to the Assistant
Secretary, Occupational Safety and Health Administration, and to the
Associate Solicitor, Division of Fair Labor Standards, U.S. Department
of Labor, Washington, D.C. 20210.

(9)(1) A Federal agency which is interested in a proceeding may
participate as amicus curiae at any time in the proceedings, at the
agency’s discretion.

(2) At the request of a Federal agency which is interested in a proceeding,
copies of all pleadings in a case shall be served on the Federal agency,
whether or not the agency is participating in the proceeding.

8 24.7 Recommended decision and order.

() Unless the parties jointly request or agree to an extension of time, the
administrative law judge shall issue a recommended decision within 20
days after the termination of the proceeding at which evidence was
submitted. The recommended decision shall contain appropriate findings,
conclusions, and a recommended order and be served upon all parties to
the proceeding.

(b) In cases under the Energy Reorganization Act, a determination that a
violation has occurred may only be made if the complainant has
demonstrated that protected behavior or conduct was a contributing
factor in the unfavorable personnel action alleged in the complaint.
Relief may not be ordered if the respondent demonstrates by clear and
convincing evidence that it would have taken the same unfavorable
personnel action in the absence of such behavior. The proceeding before
the administrative law judge shall be a proceeding on the merits of the
complaint. Neither the Assistant Secretary’s determination to dismiss a
complaint pursuant to § 24.5 without completing an investigation nor the
Assistant Secretary’s determination not to dismiss a complaint is subject
to review by the administrative law judge, and a complaint may not be
remanded for the completion of an investigation on the basis that such a
determination to dismiss was made in error.

(c)(1) Upon the conclusion of the hearing and the issuance of a
recommended decision that the complaint has merit, and that a violation
of the Act has occurred, the administrative law judge shall issue a
recommended order that the respondent take appropriate affirmative
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action to abate the violation, including reinstatement of the complainant
to his or her former position, if desired, together with the compensation
(including back pay), terms, conditions, and privileges of that
employment, and, when appropriate, compensatory damages. In cases
arising under the Safe Drinking Water Act or the Toxic Substances
Control Act, exemplary damages may also be awarded when appropriate.

(2) In cases brought under the Energy Reorganization Act, when an
administrative law judge issues a recommended order that the complaint
has merit and containing the relief prescribed in paragraph (c)(1) of this
section, the administrative law judge shall also issue a preliminary order
providing all of the relief specified in paragraph (c)(1) of this section
with the exception of compensatory damages. This preliminary order
shall constitute the preliminary order of the Secretary and shall be
effective immediately, whether or not a petition for review is filed with
the Administrative Review Board. Any award of compensatory damages
shall not be effective until the final decision is issued by the
Administrative Review Board.

(d) The recommended decision of the administrative law judge shall
become the final order of the Secretary unless, pursuant to § 24.8, a
petition for review is timely filed with the Administrative Review Board.

8 24.8 Review by the Administrative Review Board.

(@) Any party desiring to seek review, including judicial review, of a
recommended decision of the administrative law judge shall file a
petition for review with the Administrative Review Board (‘‘the Board’’),
which has been delegated the authority to act for the Secretary and issue
final decisions under this part. To be effective, such a petition must be
received within ten business days of the date of the recommended
decision of the administrative law judge, and shall be served on all
parties and on the Chief Administrative Law Judge. If a timely petition
for review is filed, the recommended decision of the administrative law
judge shall be inoperative unless and until the Board issues an order
adopting the recommended decision, except that for cases arising under
the Energy Reorganization Act of 1974, a preliminary order of relief
shall be effective while review is conducted by the Board.

(b) Copies of the petition for review and all briefs shall be served on the
Assistant Secretary, Occupational Safety and Health Administration, and
on the Associate Solicitor, Division of Fair Labor Standards, U.S.
Department of Labor, Washington, D.C. 20210.

(c) The final decision shall be issued within 90 days of the receipt of the
complaint and shall be served upon all parties and the Chief
Administrative Law Judge by mail to the last known address.

(d)(1) If the Board concludes that the party charged has violated the law,
the final order shall order the party charged to take appropriate
affirmative action to abate the violation, including reinstatement of the
complainant to that person’s former or substantially equivalent position,
if desired, together with the compensation (including back pay), terms,
conditions, and privileges of that employment, and, when appropriate,
compensatory damages. In cases arising under the Safe Drinking Water
Act or the Toxic Substances Control Act, exemplary damages may also
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be awarded when appropriate.

(2) If such a final order is issued, the Board, at the request of the
complainant, shall assess against the respondent a sum equal to the
aggregate amount of all costs and expenses (including attorney and
expert witness fees) reasonably incurred by the complainant, as
determined by the Board, for, or in connection with, the bringing of the
complaint upon which the order was issued.

(e) If the Board determines that the party charged has not violated the
law, an order shall be issued denying the complaint.

§ 24.9 Exception.

This part shall have no application to any employee alleging activity
prohibited by this part who, acting without direction from his or her
employer (or the employer’s agent), deliberately causes a violation of
any requirement of a Federal statute listed in § 24.1(a).

Office of Surface Mining Reclamation and Enforcement,
Department of the Interior —Protection of Employees Part 865
30 C.F.R. 865

865.1 Scope.

865.11 Protected activity.

865.12 Procedures for filing an application for review of discrimination.
865.13 Investigation and conference procedures.

865.14 Request for hearing.

865.15 Formal adjudicatory proceedings.

AUTHORITY: Secs. 201, 501, 502 and 703, Pub. L. 95-87, 91 Stat. 445
(30 U.S.C. 1201)

SOURCE: 42 FR 62712, Dec. 13, 1977, unless otherwise noted.
Redesignated at 44 FR 15312, Mar. 13, 1979.

§ 865.1 Scope.

This part establishes procedures regarding—

(@) The reporting of acts of discriminatory discharge or other acts of
discrimination under the Act caused by any person. Forms of
discrimination include, but are not limited to: Firing, suspension, transfer
or demotion, denial or reduction of wages and benefits, coercion by
promises of benefits or threats of reprisal, and interference with the
exercise of any rights afforded under the Act:

(b) The investigation of applications for review and holding of informal
conferences about the alleged discrimination; and

(c) The request for formal hearings with the Office of Hearings and
Appeals.

§ 865.11 Protected activity.

(a) No person shall discharge or in any other way discriminate against or
cause to be fired or discriminated against any employee or any
authorized representative of employees because that employee or
representative has—

(1) Filed, instituted or caused to be filed or instituted any proceedings
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under the Act by—

(i) Reporting alleged violations or dangers to the Secretary, the State
Regulatory Authority, or the employer or his representative.

(ii) Requesting an inspection or investigation; or

(i) Taking any other action which may result in a proceeding under the
Act.

(2) Made statements, testified, or is about to do so—

(i) In any informal or formal adjudicatory proceeding;

(i) In any informal conference proceeding;

(iii) In any rulemaking proceeding;

(iv) In any investigation, inspection or other proceeding under the Act;
(v) In any judicial proceeding under the Act.

(3) Has exercised on his own behalf or on behalf of others any right
granted by the Act.

(b) Each employer conducting operations which are regulated under this
Act, shall within 30 days from the effective day of these regulations,
provide a copy of this part to all current employees and to all new
employees at the time of their hiring.

[42 FR 62712, Dec. 13, 1977; 43 FR 2722, Jan. 19, 1978. Redesignated
at 44 FR 15312, Mar. 13, 1979]

8§ 865.12 Procedures for filing an application for review of
discrimination.

(@) Who may file. Any employee, or any authorized representative of
employees, who believes that he has been discriminated against by any
person in violation of § 865.11(a) of this part may file an application for
review. For the purpose of these regulations, an application for review
means the presentation of a written report of discrimination stating the
reasons why the person believes he has been discriminated against and
the facts surrounding the alleged discrimination.

(b) Where to file. The employee or representative may file the
application for review at any location of the Office and each office shall
maintain a log of all filing.

(c) Time for filing. The employee or representative shall file an
application for review within 30 days after the alleged discrimination
occurs. An application is considered filed—

(1) On the date delivered if delivered a person to the Office, or

(2) On the date mailed to the Office.

(d) Running of the time of filing. The time for filing begins when the
employee knows or has reason to know of the alleged discriminatory
activity.

8 865.13 Investigation and conference procedures.

(a) Within 7 days after receipt of any application for review, the Office
shall mail a copy of the application for review to the person alleged to
have caused the discrimination, shall file the application for review with
the Office of Hearings and Appeals and shall notify the employee and the
alleged discriminating person that the Office will investigate the
complaint. The alleged discriminating person may file a response to the
application for review within 10 days after he receives the copy of the
application for review. The response shall specifically admit, deny or
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explain each of the facts alleged in the application unless the alleged
discriminating person is without knowledge in which case he shall so
state.

(b) The Office shall initiate an investigation of the alleged discrimination
with 30 days after receipt of the application for review. The Office shall
complete the investigation with 60 days of the date of the receipt of the
application for review. If circumstances surrounding the investigation
prevent completion within the 60-day period, the Office shall notify the
person who filed the application for review and the alleged
discriminating person of the delay, the reason for the delay, and the
expected completion date for the investigation.

(c) Within 7 days after completion of the investigation the Office shall
invite the parties to an informal conference to discuss the findings and
preliminary conclusions of the investigation. The purpose of the informal
conference is to attempt to conciliate the matter. If a complaint is
resolved at an informal conference, the terms of the agreement will be
recorded in a written document that will be signed by the alleged
discriminating person, the employee and the representative of the Office.
If the Office concludes on the basis of a subsequent investigation that
any party to the agreement has failed in any material respect to comply
with the terms of any agreement reached during an informal conference,
the Office shall take appropriate action to obtain compliance with the
agreement.

(d) Following the investigation and any informal conference held, the
Office shall complete a report of investigation which shall include a
summary of the results of the conference. Copies of this report shall be
available to the parties in the case.

§ 865.14 Request for hearing.

(a) If the Office determines that a violation of this part has probably
occurred and was not resolved at an informal conference, the Director
shall request a hearing on the employee’s behalf before the Office of
Hearings and Appeals within 10 days of the scheduled informal hearing.
the parties shall be notified of the determination. If the Director declines
to request a hearing the employee shall be notified within 10 days of the
scheduled informal conference and informed of his right to request a
hearing on his own behalf.

(b) The employee may request a hearing with the Office of Hearings and
Appeals after 60 days have elapsed from the filing of his application.

§ 865.15 Formal adjudicatory proceedings.

(a) Formal adjudication of a complaint filed under this part shall be
conducted in the Office of Hearings and Appeals under 43 CFR part 4.
(b) A hearing shall be held as promptly as possible consistent with the
opportunity for discovery provided for under 43 CFR part 4.

(c) Upon a finding of violation of § 865.11 of this part, the Secretary
shall order the appropriate affirmative relief including, but not limited to,
the rehiring or reinstatement of the employee or representative of
employees to his former position with compensation. At the request of
the employee a sum equal to the aggregate amount of all costs and
expenses including attorneys’ fees which have been reasonably incurred
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by the employee for, or in connection with, the institution and
prosecution of the proceedings shall be assessed against the person
committing the violation.

(d) On or after 10 days after filing an application for review under this
part the Secretary or the employee may seek temporary relief in the
Office of Hearings and Appeals under 43 CFR part 4.

Pipeline Safety

DOL Rules and Procedures

Final Rule

69 Federal Register 67 (April 8, 2005)
(Pg. 17889-17898)

DEPARTMENT OF LABOR

Procedures for the Handling of Discrimination Complaints under
Section 6 of the Pipeline Safety Improvement Act of 2002
Occupational Safety and Health Administration

29 CFR Part 1981

PART 1981--PROCEDURES FOR THE HANDLING OF
DISCRIMINATION COMPLAINTS UNDER SECTION 6 OF THE
PIPELINE SAFETY IMPROVEMENT ACT OF 2002

Subpart A--Complaints, Investigations, Findings, and Preliminary
Orders

1981.100 Purpose and scope.

1981.101 Definitions.

1981.102 Obligations and prohibited acts.

1981.103 Filing of discrimination complaint.

1981.104 Investigation.

1981.105 Issuance of findings and preliminary orders.

Subpart B--Litigation

1981.106 Objections to the findings and the preliminary order and
request for a hearing.

1981.107 Hearings.

1981.108 Role of Federal agencies.

1981.109 Decision and orders of the administrative law judge.

1981.110 Decision and orders of the Administrative Review Board.
Subpart C--Miscellaneous Provisions

1981.111 Withdrawal of complaints, objections, and findings; settlement.
1981.112 Judicial review.

1981.113 Judicial enforcement.

1981.114 Special circumstances; waiver of rules. Authority: 49 U.S.C.
60129; Secretary of Labor's Order 5-2002,

67 FR 65008 (October 22, 2002). Subpart A--Complaints, Investigations,
Findings and Preliminary Orders

Sec. 1981.100 Purpose and scope.
(@) This part implements procedures under section 6 of the Pipeline
Safety Improvement Act of 2002, 49 U.S.C. 60129 ("“the Pipeline Safety
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Act"), which provides for employee protection from discrimination by a
person owning or operating a pipeline facility or a contractor or
subcontractor of such person because the employee has engaged in
protected activity pertaining to a violation or alleged violation of any
order, regulation, or standard under chapter 601, subtitle VIII of title 49
of the United States Code or any other provision of Federal law relating
to pipeline safety.

(b) This part establishes procedures pursuant to the Pipeline Safety Act
for the expeditious handling of discrimination complaints made by
employees, or by persons acting on their behalf. These rules, together
with those rules codified at 29 CFR part 18, set forth the procedures for
submission of complaints under the Pipeline Safety Act, investigations,
issuance of findings and preliminary orders, objections to findings and
orders, litigation before administrative law judges, post-hearing
administrative review, and withdrawals and settlements.

Sec. 1981.101 Definitions.

Act or Pipeline Safety Act means section 6 of the Pipeline Safety
Improvement Act of 2002, Public Law 107-355, December 17, 2002, 49
U.S.C. 60129. Assistant Secretary means the Assistant Secretary of
Labor for Occupational Safety and Health or the person or persons to
whom he or she delegates authority under the Act. Complainant means
the employee who filed a complaint under the Act or on whose behalf a
complaint was filed. Employee means an individual presently or
formerly working for a person owning or operating a pipeline facility or
a contractor or subcontractor of such a person, an individual applying to
work for a person owning or operating a pipeline facility or a contractor
or subcontractor of such a person, or an individual whose employment
could be affected by a person owning or operating a pipeline facility or a
contractor or subcontractor of such a person. Employer means a person
owning or operating a pipeline facility or a contractor or subcontractor of
such a person. Gas pipeline facility includes a pipeline, a right of way, a
facility, a building, or equipment used in transporting gas or treating gas
during its transportation. Hazardous liquid pipeline facility includes a
pipeline, a right of way, a facility, a building, or equipment used or
intended to be used in transporting hazardous liquid. Named person
means the person alleged to have violated the Act. OSHA means the
Occupational Safety and Health Administration of the United States
Department of Labor. Person means a corporation, company, association,
firm, partnership, joint stock company, an individual, a State, a
municipality, and a trustee, receiver, assignee, or personal representative
of a person. Pipeline facility means a gas pipeline facility and a
hazardous liquid pipeline facility. Secretary means the Secretary of
Labor or persons to whom authority under the Act has been delegated.

Sec. 1981.102 Obligations and prohibited acts.

(a) No employer may discharge any employee or otherwise discriminate
against any employee with respect to the employee's compensation,
terms, conditions, or privileges of employment because the employee, or
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any person acting pursuant to the employee's request, engaged in any of
the activities specified in paragraphs (b)(1) through (5) of this section. (b)
It is a violation of the Act for any employer to intimidate, threaten,
restrain, coerce, blacklist, discharge or in any other manner discriminate
against any employee because the employee has: (1) Provided, caused to
be provided, or is about to provide or cause to be provided to the
employer or the Federal Government, information relating to any
violation or alleged violation of any order, regulation, or standard under
chapter 601, subtitle VIII of title 49 of the United States Code or any
other Federal law relating to pipeline safety; (2) Refused to engage in
any practice made unlawful by chapter 601, in subtitle VIII of title 49 of
the United States Code or any other Federal law relating to pipeline
safety, if the employee has identified the alleged illegality to the
employer; (3) Provided, caused to be provided, or is about to provide or
cause to be provided, testimony before Congress or at any Federal or
State proceeding regarding any provision (or proposed provision) of
chapter 601, subtitle VIII of title 49 of the United States Code or any
other Federal law relating to pipeline safety, or testimony in any
proceeding under chapter 601, subtitle VIII of title 49 of the United
States Code or any other Federal law relating to pipeline safety, or a
proceeding for the administration or enforcement of any requirement
imposed under chapter 601, subtitle VIII of title 49 of the United States
Code or any other Federal law relating to pipeline safety;(4) Commenced,
caused to be commenced, or is about to commence or cause to be
commenced a proceeding under chapter 601, subtitle VIII of title 49 of
the United States Code or any other Federal law relating to pipeline
safety, or a proceeding for the administration or enforcement of any
requirement imposed under chapter 601, subtitle VIII of title 49 of the
United States Code or any other Federal law relating to pipeline safety;
or (5) Assisted or participated or is about to assist or participate in any
manner in such a proceeding or in any other action to carry out the
purposes of chapter 601, subtitle VIII of title 49 of the United States
Code or any other Federal law relating to pipeline safety.(c) This part
shall have no application to any employee of an employer who, acting
without direction from the employer (or such employer's agent),
deliberately causes a violation of any requirement relating to pipeline
safety under chapter 601, subtitle VIII of title 49 of the United States
Code or any other Federal law.

Sec. 1981.103 Filing of discrimination complaint.

(@ Who may file. An employee who believes that he or she has been
discriminated against by an employer in violation of the Act may file, or
have filed by any person on the employee's behalf, a complaint alleging
such discrimination.

(b) Nature of filing. No particular form of complaint is required, except
that a complaint must be in writing and should include a full statement of
the acts and omissions, with pertinent dates, which are believed to
constitute the violations.
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(c) Place of filing. The complaint should be filed with the OSHA Area
Director responsible for enforcement activities in the geographical area
where the employee resides or was employed, but may be filed with any
OSHA officer or employee. Addresses and telephone numbers for these
officials are set forth in local directories and at the following Internet
address: http://www.osha.gov.

(d) Time for filing. Within 180 days after an alleged violation of the Act
occurs (i.e., when the discriminatory decision has been both made and
communicated to the complainant), an employee who believes that he or
she has been discriminated against in violation of the Act may file, or
have filed by any person on the employee's behalf, a complaint alleging
such discrimination. The date of the postmark, facsimile transmittal, or e-
mail communication will be considered to be the date of filing; if the
complaint is filed in person, by hand-delivery or other means, the
complaint is filed upon receipt.

(e) Relationship to section 11(c) complaints. A complaint filed under the
Pipeline Safety Act that alleges facts which would constitute a violation
of section 11(c) of the Occupational Safety and Health Act, 29 U.S.C.
660(c), will be deemed to be a complaint filed under both the Pipeline
Safety Act and section 11(c). Similarly, a complaint filed under section
11(c) that alleges facts that would constitute a violation of the Pipeline
Safety Act will be deemed to be a complaint filed under both the Pipeline
Safety Act and section 11(c). Normal procedures and timeliness
requirements for investigations under the respective laws and regulations
will be followed.

Sec. 1981.104 Investigation.

(a) Upon receipt of a complaint in the investigating office, the Assistant
Secretary will notify the named person of the filing of the complaint, of
the allegations contained in the complaint, and of the substance of the
evidence supporting the complaint (redacted to protect the identity of any
confidential informants). The Assistant Secretary will also notify the
named person of his or her rights under paragraphs (b) and (c) of this
section and paragraph (e) of Sec. 1981.110. A copy of the notice to the
named person will also be provided to the Department of Transportation.
(b)A complaint of alleged violation shall be dismissed unless the
complainant has made a prima facie showing that protected behavior or
conduct was a contributing factor in the unfavorable personnel action
alleged in the complaint.

(1) The complaint, supplemented as appropriate by interviews of the
complainant, must allege the existence of facts and evidence to make a
prima facie showing as follows:

(i) The employee engaged in a protected activity or conduct;

(i1) The named person knew or suspected, actually or

constructively, that the employee engaged in the protected activity;

(iii) The employee suffered an unfavorable personnel action; and

(iv) The circumstances were sufficient to raise the inference that

the protected activity was a contributing factor in the unfavorable action.
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(2) For purposes of determining whether to investigate, the complainant
will be considered to have met the required burden if the complaint on its
face, supplemented as appropriate through interviews of the complainant,
alleges the existence of facts and either direct or circumstantial evidence
to meet the required showing, i.e., to give rise to an inference that the
named person knew or suspected that the employee engaged in protected
activity and that the protected activity was a contributing factor in the
unfavorable personnel action. Normally the burden is satisfied, for
example, if the complaint shows that the adverse personnel action took
place shortly after the protected activity, giving rise to the inference that
it was a factor in the adverse action. If the required showing has not been
made, the complainant will be so advised and the investigation will not
commence.

(c) Notwithstanding a finding that a complainant has made a prima facie
showing, as required by this section, an investigation of the complaint
shall not be conducted if the named person, pursuant to the procedures
provided in this paragraph, demonstrates by clear and convincing
evidence that it would have taken the same unfavorable personnel action
in the absence of the complainant's protected behavior or conduct.
Within 20 days of receipt of the notice of the filing of the complaint, the
named person may submit to the Assistant Secretary a written statement
and any affidavits or documents substantiating his or her position. Within
the same 20 days, the named person may request a meeting with the
Assistant Secretary to present his or her position.

(d) If the named person fails to demonstrate by clear and convincing
evidence that it would have taken the same unfavorable personnel action
in the absence of the behavior protected by the Act, the Assistant
Secretary will conduct an investigation. Investigations will be conducted
in a manner that protects the confidentiality of any person who provides
information on a confidential basis, other than the complainant, in
accordance with part 70 of title 29 of the Code of Federal Regulations.
(e) Prior to the issuance of findings and a preliminary order as provided
for in Sec. 1981.105, if the Assistant Secretary has reasonable cause, on
the basis of information gathered under the procedures of this part, to
believe that the named person has violated the Act and that preliminary
reinstatement is warranted, the Assistant Secretary will again contact the
named person to give notice of the substance of the relevant evidence
supporting the complainant's allegations as developed during the course
of the investigation. This evidence includes any witness statements,
which will be redacted to protect the identity of confidential informants
where statements were given in confidence; if the statements cannot be
redacted without revealing the identity of confidential informants,
summaries of their contents will be provided. The named person will be
given the opportunity to submit a written response, to meet with the
investigators to present statements from witnesses in support of his or her
position, and to present legal and factual arguments. The named person
will present this evidence within 10 business days of the Assistant
Secretary's notification pursuant to this paragraph, or as soon afterwards
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as the Assistant Secretary and the named person can agree, if the
interests of justice so require.

Sec. 1981.105 Issuance of findings and preliminary orders.

(a) After considering all the relevant information collected during the
investigation, the Assistant Secretary shall issue, within 60 days of filing
of the complaint, written findings as to whether or not there is reasonable
cause to believe that the named person has discriminated against the
complainant in violation of the Act.(1) If the Assistant Secretary
concludes that there is reasonable cause to believe that a violation has
occurred, he or she shall accompany the findings with a preliminary
order providing relief to the complainant. The preliminary order shall
include, where appropriate, a requirement that the named person abate
the violation; reinstatement of the complainant to his or her former
position, together with the compensation (including back pay), terms,
conditions and privileges of the complainant's employment; and payment
of compensatory damages. Where the named person establishes that the
complainant is a security risk (whether or not the information is obtained
after the complainant's discharge), a preliminary order of reinstatement
would not be appropriate. At the complainant's request the order shall
also assess against the named person the complainant's costs and
expenses (including attorney's and expert witness fees) reasonably
incurred in connection with the filing of the complaint.(2) If the Assistant
Secretary concludes that a violation has not occurred, the Assistant
Secretary will notify the parties of that finding.

(b) The findings and the preliminary order will be sent by certified mail,
return receipt requested, to all parties of record. The letter accompanying
the findings and order will inform the parties of their right to file
objections and to request a hearing, and of the right of the named person
to request attorney's fees from the administrative law judge, regardless of
whether the named person has filed objections, if the named person
alleges that the complaint was frivolous or brought in bad faith. The
letter also will give the address of the Chief Administrative Law Judge.
At the same time, the Assistant Secretary will file with the Chief
Administrative Law Judge, U.S. Department of Labor, a copy of the
original complaint and a copy of the findings and order.

(c) The findings and the preliminary order will be effective 60 days after
receipt by the named person pursuant to paragraph (b) of this section,
unless an objection and a request for a hearing has been filed as provided
at Sec. 1981.106. However, the portion of any preliminary order
requiring reinstatement will be effective immediately upon receipt of the
findings and preliminary order.

Subpart B--Litigation

Sec. 1981.106 Objections to the findings and the preliminary order

and request for a hearing.(a) Any party who desires review, including
judicial review, of the findings and preliminary order, or a named person
alleging that the complaint was frivolous or brought in bad faith who
seeks an award of attorney's fees, must file any objections and/or a
request for a hearing on the record within 60 days of receipt of the
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findings and preliminary order pursuant to paragraph (b) of Sec.
1981.105. The objection or request for attorney's fees and request for a
hearing must be in writing and state whether the objection is to the
findings, the preliminary order, and/or whether there should be an award
of attorney's fees. The date of the postmark, facsimile transmittal, or e-
mail communication will be considered to be the date of filing; if the
objection is filed in person, by hand-delivery or other means, the
objection is filed upon receipt. Objections must be filed with the Chief
Administrative Law Judge, U.S. Department of Labor, Washington, DC
20001 and copies of the objections must be mailed at the same time to
the other parties of record, the OSHA official who issued the findings
and order, and the Associate Solicitor, Division of Fair Labor Standards,
U.S. Department of Labor, Washington, DC 20210.(b)(1) If a timely
objection is filed, all provisions of the preliminary order will be stayed,
except for the portion requiring preliminary reinstatement, which shall
not be automatically stayed. The portion of the preliminary order
requiring reinstatement will be effective immediately upon the named
person's receipt of the findings and preliminary order, regardless of any
objections to the order. The named person may file a motion with the
Office of Administrative Law Judges for stay of the Assistant Secretary's
preliminary order.(2) If no timely objection is filed with respect to either
the findings or the preliminary order, the findings or preliminary order,

as the case may be, shall become the final decision of the Secretary, not
subject to judicial review.

Sec. 1981.107 Hearings.

(a) Except as provided in this part, proceedings will be conducted in
accordance with the rules of practice and procedure for administrative
hearings before the Office of Administrative Law Judges, codified at
subpart A, part 18 of title 29 of the Code of Federal Regulations.

(b) Upon receipt of an objection and request for hearing, the Chief
Administrative Law Judge will promptly assign the case to a judge who
will notify the parties, by certified mail, of the day, time, and place of
hearing. The hearing is to commence expeditiously, except upon a
showing of good cause or unless otherwise agreed to by the parties.
Hearings will be conducted de novo, on the record. Administrative law
judges have broad discretion to limit discovery in order to expedite the
hearing.

(c) If both the complainant and the named person object to the findings
and/or order, the objections will be consolidated and a single hearing will
be conducted.

(d) Formal rules of evidence will not apply, but rules or principles
designed to assure production of the most probative evidence will be
applied. The administrative law judge may exclude evidence that is
immaterial, irrelevant, or unduly repetitious.

Sec. 1981.108 Role of Federal agencies.
(@)(1) The complainant and the named person will be parties in every
proceeding. At the Assistant Secretary's discretion, the Assistant
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Secretary may participate as a party or as amicus curiae at any time at
any stage of the proceedings. This right to participate includes, but is not
limited to, the right to petition for review of a decision of an
administrative law judge, including a decision approving or rejecting a
settlement agreement between the complainant and the named person.

(2) Copies of pleadings in all cases, whether or not the Assistant
Secretary is participating in the proceeding, must be sent to the Assistant
Secretary, Occupational Safety and Health Administration, and to the
Associate Solicitor, Division of Fair Labor Standards, U.S. Department
of Labor, Washington, DC 20210.

(b) The Secretary of Transportation may participate as amicus curiae at
any time in the proceedings, at the Secretary of Transportation's
discretion. At the request of the Secretary of Transportation, copies of all
pleadings in a case must be sent to the Secretary of Transportation,
whether or not the Secretary of Transportation is participating in the
proceeding.

Sec. 1981.109 Decision and orders of the administrative law judge.
(a) The decision of the administrative law judge will contain appropriate
findings, conclusions, and an order pertaining to the remedies provided
in paragraph (b) of this section, as appropriate. A determination that a
violation has occurred may only be made if the complainant has
demonstrated that protected behavior or conduct was a contributing
factor in the unfavorable personnel action alleged in the complaint.
Relief may not be ordered if the named person demonstrates by clear and
convincing evidence that it would have taken the same unfavorable
personnel action in the absence of any protected behavior. Neither the
Assistant Secretary's determination to dismiss a complaint without
completing an investigation pursuant to Sec. 1981.104(b) nor the
Assistant Secretary's determination to proceed with an investigation is
subject to review by the administrative law judge, and a complaint may
not be remanded for the completion of an investigation or for additional
findings on the basis that a determination to dismiss was made in error.
Rather, if there otherwise is jurisdiction, the administrative law judge
will hear the case on the merits.

(b) If the administrative law judge concludes that the party charged has
violated the law, the order shall direct the party charged to take
appropriate affirmative action to abate the violation, including, where
appropriate, reinstatement of the complainant to that person's former
position, together with the compensation (including back pay), terms,
conditions, and privileges of that employment, and compensatory
damages. At the request of the complainant, the administrative law judge
shall assess against the named person all costs and expenses (including
attorney and expert witness fees) reasonably incurred. If, upon the
request of the named person, the administrative law judge determines
that a complaint was frivolous or was brought in bad faith, the judge may
award to the named person a reasonable attorney's fee, not exceeding
$1,000.
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(c) The decision will be served upon all parties to the proceeding. Any
administrative law judge's decision requiring reinstatement or lifting an
order of reinstatement by the Assistant Secretary will be effective
immediately upon receipt of the decision by the named person, and will
not be stayed by the filing of a timely petition for review with the
Administrative Review Board. All other portions of the judge's order will
be effective 10 business days after the date of the decision unless a
timely petition for review has been filed with the Administrative Review
Board.

Sec. 1981.110 Decision and orders of the Administrative Review
Board.

(a) Any party desiring to seek review, including judicial review, of a
decision of the administrative law judge, or a named person alleging that
the complaint was frivolous or brought in bad faith who seeks an award
of attorney's fees, must file a written petition for review with the
Administrative Review Board (" "the Board"), which has been delegated
the authority to act for the Secretary and issue final decisions under this
part. The decision of the administrative law judge will become the final
order of the Secretary unless, pursuant to this section, a petition for
review is timely filed with the Board. The petition for review must
specifically identify the findings, conclusions or orders to which
exception is taken. Any exception not specifically urged ordinarily will
be deemed to have been waived by the parties. To be effective, a petition
must be filed within 10 business days of the date of the decision of the
administrative law judge. The date of the postmark, facsimile transmittal,
or e-mail communication will be considered to be the date of filing; if the
petition is filed in person, by hand-delivery or other means, the petition is
considered filed upon receipt. The petition must be served on all parties
and on the Chief Administrative Law Judge at the time it is filed with the
Board. Copies of the petition for review and all briefs must be served on
the Assistant Secretary, Occupational Safety and Health Administration,
and on the Associate Solicitor, Division of Fair Labor Standards, U.S.
Department of Labor, Washington, DC 20210.

(b) If a timely petition for review is filed pursuant to paragraph (a) of this
section, the decision of the administrative law judge will become the
final order of the Secretary unless the Board, within 30 days of the filing
of the petition, issues an order notifying the parties that the case has been
accepted for review. If a case is accepted for review, the decision of the
administrative law judge will be inoperative unless and until the Board
issues an order adopting the decision, except that a preliminary order of
reinstatement will be effective while review is conducted by the Board,
unless the Board grants a motion to stay the order. The Board will
specify the terms under which any briefs are to be filed. The Board will
review the factual determinations of the administrative law judge under
the substantial evidence standard.

(c) The final decision of the Board shall be issued within 90 days of the
conclusion of the hearing, which will be deemed to be the conclusion of
all proceedings before the administrative law judge--i.e., 10 business
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days after the date of the decision of the administrative law judge unless
a motion for reconsideration has been filed with the administrative law
judge in the interim. The decision will be served upon all parties and the
Chief Administrative Law Judge by mail to the last known address. The
final decision will also be served on the Assistant Secretary,
Occupational Safety and Health Administration, and on the Associate
Solicitor, Division of Fair Labor Standards, U.S. Department of Labor,
Washington, DC 20210, even if the Assistant Secretary is not a party.

(d) If the Board concludes that the party charged has violated the law, the
final order will order the party charged to take appropriate affirmative
action to abate the violation, including, where appropriate, reinstatement
of the complainant to that person's former position, together with the
compensation (including back pay), terms, conditions, and privileges of
that employment, and compensatory damages. At the request of the
complainant, the Board shall assess against the named person all costs
and expenses (including attorney's and expert witness fees) reasonably
incurred.

(e) If the Board determines that the named person has not violated the
law, an order will be issued denying the complaint. If, upon the request
of the named person, the Board determines that a complaint was
frivolous or was brought in bad faith, the Board may award to the named
person a reasonable attorney's fee, not exceeding $1,000.

Subpart C--Miscellaneous Provisions

Sec. 1981.111 Withdrawal of complaints, objections, and findings;
settlement.

(a) At any time prior to the filing of objections to the findings or
preliminary order, a complainant may withdraw his or her complaint
under the Act by filing a written withdrawal with the Assistant Secretary.
The Assistant Secretary will then determine whether to approve the
withdrawal. The Assistant Secretary will notify the named person of the
approval of any withdrawal. If the complaint is withdrawn because of
settlement, the settlement will be approved in accordance with paragraph
(d) of this section.

(b) The Assistant Secretary may withdraw his or her findings or a
preliminary order at any time before the expiration of the 60-day
objection period described in Sec. 1981.106, provided that no objection
has yet been filed, and substitute new findings or preliminary order. The
date of the receipt of the substituted findings or order will begin a new
60-day objection period.

(c) At any time before the findings or order become final, a party may
withdraw his or her objections to the findings or order by filing a written
withdrawal with the administrative law judge or, if the case is on review,
with the Board. The judge or the Board, as the case may be, will
determine whether to approve the withdrawal. If the objections are
withdrawn because of settlement, the settlement will be approved in
accordance with paragraph (d) of this section.

(d)(1) Investigative settlements. At any time after the filing of a
complaint, and before the findings and/or order are objected to or
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become a final order by operation of law, the case may be settled if the
Assistant Secretary, the complainant and the named person agree to a
settlement.(2) Adjudicatory settlements. At any time after the filing of
objections to the Assistant Secretary's findings and/or order, the case
may be settled if the participating parties agree to a settlement and the
settlement is approved by the administrative law judge if the case is
before the judge, or by the Board if a timely petition for review has been
filed with the Board. A copy of the settlement will be filed with the
administrative law judge or the Board, as the case may be.

(e) Any settlement approved by the Assistant Secretary, the
administrative law judge, or the Board will constitute the final order of
the Secretary and may be enforced pursuant to Sec. 1981.113.

Sec. 1981.112 Judicial review.

(&) Within 60 days after the issuance of a final order by the Board
(Secretary) under Sec. 1981.110, any person adversely affected or
aggrieved by the order may file a petition for review of the order in the
United States Court of Appeals for the circuit in which the violation
allegedly occurred or the circuit in which the complainant resided on the
date of the violation. A final order of the Board is not subject to judicial
review in any criminal or other civil proceeding.

(b) If a timely petition for review is filed, the record of a case, including
the record of proceedings before the administrative law judge, will be
transmitted by the Board to the appropriate court pursuant to the rules of
the court.

Sec. 1981.113 Judicial enforcement.

Whenever any person has failed to comply with a preliminary order of
reinstatement or a final order or the terms of a settlement agreement, the
Secretary or a person on whose behalf the order was issued may file a
civil action seeking enforcement of the order in the United States district
court for the district in which the violation was found to have occurred.

Sec. 1981.114 Special circumstances; waiver of rules.

In special circumstances not contemplated by the provisions of this part,
or for good cause shown, the administrative law judge or the Board on
review may, upon application, after three days notice to all parties, waive
any rule or issue any orders that justice or the administration of the Act
requires.



SECTION 4
NUCLEAR WHISTLEBLOWER
PROTECTION

Atomic Energy Act/

Energy Reorganization Act,
Employee Protection Provision
42 U.S.C. §5851

(a) Discrimination against employee.

(1) No employer may discharge any employee or otherwise discriminate
against any employee with respect to his compensation, terms,
conditions, or privileges of employment because the employee (or any
person acting pursuant to a request of the employee)—

(A) notified his employer of an alleged violation of this chapter or the
Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.);

(B) refused to engage in any practice made unlawful by this chapter or
the Atomic Energy Act of 1954, if the employee has identified the
alleged illegality to the employer;

(C) testified before Congress or at any Federal or State proceeding
regarding any provision (or proposed provision) of this chapter or the
Atomic Energy Act of 1954;

(D) commenced, caused to be commenced, or is about to commence or
cause to be commenced a proceeding under this chapter or the Atomic
Energy Act of 1954, as amended, or a proceeding for the administration
or enforcement of any requirement imposed under this chapter or the
Atomic Energy Act of 1954, as amended;

(E) testified or is about to testify in any such proceeding or;

(F) assisted or participated or is about to assist or participate in any
manner in such a proceeding or in any other manner in such a proceeding
or in any other action to carry out the purposes of this chapter or the
Atomic Energy Act of 1954, as amended.

(2) For purposes of this section, the term “employer” includes—

(A) a licensee of the Commission or of an agreement State under section
274 of the Atomic Energy Act of 1954 (42 U.S.C. 2021);

(B) an applicant for a license from the Commission or such an agreement
State;

(C) a contractor or subcontractor of such a licensee or applicant;

(D) a contractor or subcontractor of the Department of Energy that is
indemnified by the Department under section 170 d. of the Atomic
Energy Act of 1954 (42 U.S.C. 2210(d)), but such term shall not include
any contractor or subcontractor covered by Executive Order No. 12344;
(E) a contractor or subcontractor of the Commission;

(F) the Commission; and

(G) the Department of Energy.

(b) Complaint, filing and notification.

(1) Any employee who believes that he has been discharged or otherwise
discriminated against by any person in violation of subsection (a) of this
section may, within 180 days after such violation occurs, file (or have
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any person file on his behalf) a complaint with the Secretary of Labor (in
this section referred to as the “Secretary”) alleging such discharge or
discrimination. Upon receipt of such a complaint, the Secretary shall
notify the person named in the complaint of the filing of the complaint,
the Commission, and the Department of Energy.

(2)(A) Upon receipt of a complaint filed under paragraph (1), the
Secretary shall conduct an investigation of the violation alleged in the
complaint. Within thirty days of the receipt of such complaint, the
Secretary shall complete such investigation and shall notify in writing the
complainant (and any person acting in his behalf) and the person alleged
to have committed such violation of the results of the investigation
conducted pursuant to this subparagraph. Within ninety days of the
receipt of such complaint the Secretary shall, unless the proceeding on
the complaint is terminated by the Secretary on the basis of a settlement
entered into by the Secretary and the person alleged to have committed
such violation, issue an order either providing the relief prescribed by
subparagraph (B) or denying the complaint. An order of the Secretary
shall be made on the record after notice and opportunity for public
hearing. Upon the conclusion of such hearing and the issuance of a
recommended decision that the complaint has merit, the Secretary shall
issue a preliminary order providing the relief prescribed in subparagraph
(B), but may not order compensatory damages pending a final order. The
Secretary may not enter into a settlement terminating a proceeding on a
complaint without the participation and consent of the complainant.

(B) If, in response to a complaint filed under paragraph (1), the Secretary
determines that a violation of subsection (a) of this section has occurred,
the Secretary shall order the person who committed such violation to

(i) take affirmative action to abate the violation, and

(ii) reinstate the complainant to his former position together with the
compensation (including back pay), terms, conditions, and privileges of
his employment, and the Secretary may order such person to provide
compensatory damages to the complainant. If an order is issued under
this paragraph, the Secretary, at the request of the complainant shall
assess against the person against whom the order is issued a sum equal to
the aggregate amount of all costs and expenses (including attorneys’ and
expert witness fees) reasonably incurred, as determined by the Secretary,
by the complainant for, or in connection with, the bringing of the
complaint upon which the order was issued.

(3)(A) The Secretary shall dismiss a complaint filed under paragraph (1),
and shall not conduct the investigation required under paragraph (2),
unless the complainant has made a prima facie showing that any
behavior described in subparagraphs (A) through (F) of subsection (a)(1)
of this section was a contributing factor in the unfavorable personnel
action alleged in the complaint.

(B) Notwithstanding a finding by the Secretary that the complainant has
made the showing required by subparagraph (A), no investigation
required under paragraph (2) shall be conducted if the employer
demonstrates, by clear and convincing evidence, that it would have taken
the same unfavorable personnel action in the absence of such behavior.
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(C) The Secretary may determine that a violation of subsection (a) of this
section has occurred only if the complainant has demonstrated that any
behavior described in subparagraphs (A) through (F) of subsection (a)(1)
of this section was a contributing factor in the unfavorable personnel
action alleged in the complaint.

(D) Relief may not be ordered under paragraph (2) if the employer
demonstrates by clear and convincing evidence that it would have taken
the same unfavorable personnel action in the absence of such behavior.
(4) If the Secretary has not issued a final decision within 1 year after the
filing of a complaint under paragraph (1), and there is no showing that
such delay is due to the bad faith of the person seeking relief under this
paragraph, such person may bring an action at law or equity for de novo
review in the appropriate district court of the United States, which shall
have jurisdiction over such an action without regard to the amount in
controversy.

(c) Review.

(1) Any person adversely affected or aggrieved by an order issued under
subsection (b) of this section may obtain review of the order in the
United States court of appeals for the circuit in which the violation, with
respect to which the order was issued, allegedly occurred. The petition
for review must be filed within sixty days from the issuance of the
Secretary's order. Review shall conform to chapter 7 of title 5. The
commencement of proceedings under this subparagraph shall not, unless
ordered by the court, operate as a stay of the Secretary's order.

(2) An order of the Secretary with respect to which review could have
been obtained under paragraph (1) shall not be subject to judicial review
in any criminal or other civil proceeding.

(d) Jurisdiction. Whenever a person has failed to comply with an order
issued under subsection (b)(2) of this section, the Secretary may file a
civil action in the United States district court for the district in which the
violation was found to occur to enforce such order. In actions brought
under this subsection, the district courts shall have jurisdiction to grant
all appropriate relief including, but not limited to, injunctive relief,
compensatory, and exemplary damages.

(e) Commencement of action.

(1) Any person on whose behalf an order was issued under paragraph (2)
of subsection (b) of this section may commence a civil action against the
person to whom such order was issued to require compliance with such
order. The appropriate United States district court shall have jurisdiction,
without regard to the amount in controversy or the citizenship of the
parties, to enforce such order.

(2) The court, in issuing any final order under this subsection, may award
costs of litigation (including reasonable attorney and expert witness fees)
to any party whenever the court determines such award is appropriate.

(f) Enforcement. Any nondiscretionary duty imposed by this section shall
be enforceable in a mandamus proceeding brought under section 1361 of
title 28.

(g) Deliberate violations. Subsection (a) of this section shall not apply
with respect to any employee who, acting without direction from his or
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her employer (or the employer’s agent), deliberately causes a violation of
any requirement of this chapter or of the Atomic Energy Act of 1954, as
amended (42 U.S.C. 2011 et seq.).

(h) Non-preemption. This section may not be construed to expand,
diminish, or otherwise affect any right otherwise available to an
employee under Federal or State law to redress the employee’s discharge
or other discriminatory action taken by the employer against the
employee.

(i) Posting requirement. The provisions of this section shall be
prominently posted in any place of employment to which this section
applies.

(i) Investigation of allegations.

(1) The Commission or the Department of Energy shall not delay taking
appropriate action with respect to an allegation of a substantial safety
hazard on the basis of—

(A) the filing of a complaint under subsection (b)(1) of this section
arising from such allegation; or

(B) any investigation by the Secretary, or other action, under this section
in response to such complaint.

(2) A determination by the Secretary under this section that a violation of
subsection (a) of this section has not occurred shall not be considered by
the Commission or the Department of Energy in its determination of
whether a substantial safety hazard exists.

Department of Energy

Defense Activites Whistleblower
Protection Program

42 U.S.C. § 7239

(a) Program required

The Secretary of Energy shall establish a program to ensure that covered
individuals may not be discharged, demoted, or otherwise discriminated
against as a reprisal for making protected disclosures.
(b) Covered individuals

For purposes of this section, a covered individual is an individual who is
an employee of the Department of Energy, or of a contractor of the
Department, who is engaged in the defense activities of the Department.
(c) Protected disclosures

For purposes of this section, a protected disclosure is a disclosure--
(1) made by a covered individual who takes appropriate steps to protect
the security of the information in accordance with guidance provided
under this section;

(2) made to a person or entity specified in subsection (d); and
(3) of classified or other information that the covered individual
reasonably believes to provide direct and specific evidence of any of the
following:

(A) A violation of law or Federal regulation.

(B) Gross mismanagement, a gross waste of funds, or abuse of authority.
(C) A false statement to Congress on an issue of material fact.
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(d) Persons and entities to which disclosures may be made
A person or entity specified in this subsection is any of the following:
(1) A member of a committee of Congress having primary responsibility
for oversight of the department, agency, or element of the Government to
which the disclosed information relates.

(2) An employee of Congress who is a staff member of such a committee
and has an appropriate security clearance for access to information of the
type disclosed.(3) The Inspector General of the Department of Energy.
(4) The Federal Bureau of Investigation.

(5) Any other element of the Government designated by the Secretary as
authorized to receive information of the type disclosed.

(e) Official capacity of persons to whom information is disclosed
A member of, or an employee of Congress who is a staff member of, a
committee of Congress specified in subsection (d) who receives a
protected disclosure under this section does so in that member or
employee's official capacity as such a member or employee.
(f) Assistance and guidance

The Secretary, acting through the Inspector General of the Department of
Energy, shall provide assistance and guidance to each covered individual
who seeks to make a protected disclosure under this section. Such
assistance and guidance shall include the following:

(1) Identifying the persons or entities under subsection (d) to which that
disclosure may be made.

(2) Advising that individual regarding the steps to be taken to protect the
security of the information to be disclosed.

(3) Taking appropriate actions to protect the identity of that individual
throughout that disclosure.

(4) Taking appropriate actions to coordinate that disclosure with any
other Federal agency or agencies that originated the information.
(9) Regulations

The Secretary shall prescribe regulations to ensure the security of any
information disclosed under this section.

(h) Notification to covered individuals

The Secretary shall notify each covered individual of the following:
(1) The rights of that individual under this section.

(2) The assistance and guidance provided under this section.

(3) That the individual has a responsibility to obtain that assistance and
guidance before seeking to make a protected disclosure.

(i) Complaint by covered individuals

If a covered individual believes that that individual has been discharged,
demoted, or otherwise discriminated against as a reprisal for making a
protected disclosure under this section, the individual may submit a
complaint relating to such matter to the Director of the Office of
Hearings and Appeals of the Department of Energy.
(1) Investigation by Office of Hearings and Appeals

(1) For each complaint submitted under subsection (i), the Director of the
Office of Hearings and Appeals shall--
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(A) determine whether or not the complaint is frivolous; and
(B) if the Director determines the complaint is not frivolous, conduct an
investigation of the complaint.

(2) The Director shall submit a report on each investigation undertaken
under paragraph (1)(B) to—

(A) the individual who submitted the complaint on which the
investigation is based;

(B) the contractor concerned, if any; and(C) the Secretary of Energy.
(k) Remedial action

(1) Whenever the Secretary determines that a covered individual has
been discharged, demoted, or otherwise discriminated against as a
reprisal for making a protected disclosure under this section, the
Secretary shall--

(A) in the case of a Department employee, take appropriate actions to
abate the action; or

(B) in the case of a contractor employee, order the contractor concerned
to take appropriate actions to abate the action.

(2)(A) If a contractor fails to comply with an order issued under
paragraph (1)(B), the Secretary may file an action for enforcement of the
order in the appropriate United States district court.

(B) In any action brought under subparagraph (A), the court may grant
appropriate relief, including injunctive relief and compensatory and
exemplary damages.

(1) Relationship to other laws

The protections provided by this section are independent of, and not
subject to any limitations that may be provided in, the Whistleblower
Protection Act of 1989 (Public Law 101-512) or any other law that may
provide protection for disclosures of information by employees of the
Department of Energy or of a contractor of the Department.
(m) Annual report

(1) Not later than 30 days after the commencement of each fiscal year,
the Director shall submit to the Committee on Armed Services of the
Senate and the Committee on Armed Services of the House of
Representatives a report on the investigations undertaken under
subsection (j)(1)(B) during the preceding fiscal year, including a
summary of the results of each such investigation.
(2) A report under paragraph (1) may not identify or otherwise provide
any information about an individual submitting a complaint under this
section without the consent of the individual.

(n) Implementation report

Not later than 60 days after October 5, 1999, the Secretary shall submit
to the Committee on Armed Services of the Senate and the Committee on
Armed Services of the House of Representatives a report describing the
implementation of the program required by this section.
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SEC. 627 . LIMITATION ON LEGAL FEE REIMBURSEMENT.
Title 1l of the Energy Reorganization Act of 1974 (42 U.S.C. 5841 et
seq.) is amended by adding at the end the following new section :

LIMITATION ON LEGAL FEE REIMBURSEMENT

SEC. 212. The Department of Energy shall not, except as required under
a contract entered into before the date of enactment of this section ,
reimburse any contractor or subcontractor of the Department for any
legal fees or expenses incurred with respect to a complaint subsequent
to--

(1) an adverse determination on the merits with respect to such complaint
against the contractor or subcontractor by the Director of the Department
of Energy's Office of Hearings and Appeals pursuant to part 708 of title
10, Code of Federal Regulations, or by a Department of Labor
Administrative Law Judge pursuant to section 211 of this Act; or

(2) an adverse final judgment by any State or Federal court with respect
to such complaint against the contractor or subcontractor for wrongful
termination or retaliation due to the making of disclosures protected
under chapter 12 of title 5, United States Code, section 211 of this Act,
or any comparable State law, unless the adverse determination or final
judgment is reversed upon further administrative or judicial review.

Department of Energy Acquisition Regulation; Rewrite of
Regulations Governing Management and Operating Contracts
Agency: Department of Energy.

Action: Final rule.

65 Federal Register 80994 (December 22, 2000)

Subpart 903.9--Whistleblower Protection for Contractor Employees
903.901 Scope.

903.902 Definition.

903.903 Applicability.

903.970 Remedies.903.971 Contract clause.

Subpart 903.9--Whistleblower Protection for Contractor Employees
903.901 Scope.

This subpart implements the DOE Contractor Employee Protection
Program as set forth at 10 CFR part 708. Part 708 establishes criteria and
procedures for the investigation, hearing, and review of allegations from
DOE contractor employees of employer reprisal resulting from employee
disclosure of information to DOE, to Members of Congress, or to the
contractor; employee participation in proceedings before Congress or
pursuant to this subpart; or employee refusal to engage in illegal or
dangerous activities, when such disclosure, participation, or refusal
pertains to employer practices which the employee believes to be unsafe;
to violate laws, rules, or regulations; or to involve fraud,
mismanagement, waste, or abuse.

903.902 Definition.
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Contractor, as used in this subpart, has the meaning contained in 10 CFR
708.2.

903.903 Applicability.

10 CFR part 708 is applicable to complaints of retaliation filed by
employees of contractors, and subcontractors, performing work on behalf
of DOE directly related to DOE-owned or leased facilities, if the
complaint stems from a disclosure, participation, or refusal described in
10 CFR 708.5.

903.970 Remedies.

(a) Contractors found to have retaliated against an employee in reprisal
for such disclosure, participation or refusal are required to provide relief
in accordance with decisions issued under 10 CFR part 708.
(b) 10 CFR part 708 provides that for the purposes of the Contract
Disputes Act (41 U.S.C. 605 and 606), a final decision issued pursuant to
10 CFR part 708 shall not be considered to be a claim by the
Government against a contractor or a decision by the contracting officer
subject to appeal. However, a contractor's disagreement and refusal to
comply with a final decision could result in a contracting officer's
decision to disallow certain costs or to terminate the contract for default.
In such case, the contractor could file a claim under the Disputes clause
of the contract regarding the disallowance of cost or the termination of
the contract.

903.971 Contract clause.

The contracting officer shall insert the clause at 952.203-70,
Whistleblower Protection for Contractor Employees, in contracts that
involve work to be done on behalf of DOE directly related to activities at
DOE-owned or leased sites.

Nuclear Regulatory Commission
Rule for Initiating Safety Proceedings
10C.F.R. § 2.206

§ 2.206 Requests for action under this subpart.

(a) Any person may file a request to institute a proceeding pursuant to
Sec. 2.202 to modify, suspend, or revoke a license, or for any other
action as may be proper. Requests must be addressed to the Executive
Director for Operations and must be filed either by delivery to the NRC
Public Document Room at 2120 L Street, NW., Washington, DC, or by
mail or telegram addressed to the Executive Director for Operations,
U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001.
The request must specify the action requested and set forth the facts that
constitute the basis for the request. The Executive Director for
Operations will refer the request to the Director of the NRC office with
responsibility for the subject matter of the request for appropriate action
in accordance with paragraph (b) of this section.

(b) Within a reasonable time after a request pursuant to paragraph (a) of
this section has been received, the Director of the NRC office with
responsibility for the subject matter of the request shall either institute
the requested proceeding in accordance with this subpart or shall
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instituted in whole or in part, with respect to the request, and the reasons
for the decision. advise the person who made the request in writing that
no proceeding will be

(c)(1) Director's decisions under this section will be filed with the Office
of the Secretary. Within twenty-five (25) days after the date of the
Director's decision under this section that no proceeding will be instituted
or other action taken in whole or in part, the Commission may on its own
motion review that decision, in whole or in part, to determine if the
Director has abused his discretion. This review power does not limit in
any way either the Commission’s supervisory power over delegated staff
actions or the Commission's power to consult with the staff on a formal
or informal basis regarding institution of proceedings under this section.
(2) No petition or other request for Commission review of a Director's
decision under this section will be entertained by the Commission.

Nuclear Regulatory Commission
Employee Protection
10 C.F.R. §50.7

(a) Discrimination by a Commission licensee, an applicant for a
Commission license, or a contractor or subcontractor of a Commission
licensee or applicant against an employee for engaging in certain
protected activities is prohibited. Discrimination includes discharge and
other actions that relate to compensation, terms, conditions, or privileges
of employment. The protected activities are established in section 211 of
the Energy Reorganization Act of 1974, as amended, and in general are
related to the administration or enforcement of a requirement imposed
under the Atomic Energy Act or the Energy Reorganization Act.

(1) The protected activities include but are not limited to:

(i) Providing the Commission or his or her employer information about
alleged violations of either of the statutes named in paragraph (a)
introductory text of this section or possible violations of requirements
imposed under either of those statutes;

(i1) Refusing to engage in any practice made unlawful under either of the
statutes named in paragraph (@) introductory text or under these
requirements if the employee has identified the alleged illegality to the
employer;

(iii) Requesting the Commission to institute action against his or her
employer for the administration or enforcement of these requirements;
(iv) Testifying in any Commission proceeding, or before Congress, or at
any Federal or State proceeding regarding any provision (or proposed
provision) of either of the statutes named in paragraph (a) introductory
text. (v) Assisting or participating in, or is about to assist or participate
in, these activities.

(2) These activities are protected even if no formal proceeding is actually
initiated as a result of the employee assistance or participation.

(3) This section has no application to any employee alleging
discrimination prohibited by this section who, acting without direction
from his or her employer (or the employer's agent), deliberately causes a
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violation of any requirement of the Energy Reorganization Act of 1974,
as amended, or the Atomic Energy Act of 1954, as amended. (b) Any
employee who believes that he or she has been discharged or otherwise
discriminated against by any person for engaging in protected activities
specified in paragraph (a)(1) of this section may seek a remedy for the
discharge or discrimination through an administrative proceeding in the
Department of Labor. The administrative proceeding must be initiated
within 180 days after an alleged violation occurs. The employee may do
this by filing a complaint alleging the violation with the Department of
Labor, Employment Standards Administration, Wage and Hour Division.
The Department of Labor may order reinstatement, back pay, and
compensatory damages. (c) A violation of paragraph (a), (e), or (f) of this
section by a Commission licensee, an applicant for a Commission
license, or a contractor or subcontractor of a Commission licensee or
applicant may be grounds for--

(1) Denial, revocation, or suspension of the license.

(2) Imposition of a civil penalty on the licensee or applicant.

(3) Other enforcement action.

(d) Actions taken by an employer, or others, which adversely affect an
employee may be predicated upon nondiscriminatory grounds. The
prohibition applies when the adverse action occurs because the employee
has engaged in protected activities. An employee's engagement in
protected activities does not automatically render him or her immune
from discharge or discipline for legitimate reasons or from adverse action
dictated by nonprohibited considerations.

(e)(1) Each licensee and each applicant for a license shall prominently
post the revision of NRC Form 3, “"Notice to Employees,"” referenced in
10 CFR 19.11(c). This form must be posted at locations sufficient to
permit employees protected by this section to observe a copy on the way
to or from their place of work. Premises must be posted not later than 30
days after an application is docketed and remain posted while the
application is pending before the Commission, during the term of the
license, and for 30 days following license termination.

(2) Copies of NRC Form 3 may be obtained by writing to the Regional
Administrator of the appropriate U.S. Nuclear Regulatory Commission
Regional Office listed in appendix D to part 20 of this chapter or by
calling the NRC Information and Records Management Branch at (301)
415- 7230. (f) No agreement affecting the compensation, terms,
conditions, or privileges of employment, including an agreement to settle
a complaint filed by an employee with the Department of Labor pursuant
to section 211 of the Energy Reorganization Act of 1974, as [[Page 658]]
amended, may contain any provision which would prohibit, restrict, or
otherwise discourage an employee from participating in protected
activity as defined in paragraph (a)(1) of this section including, but not
limited to, providing information to the NRC or to his or her employer on
potential violations or other matters within NRC's regulatory
responsibilities.
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Department of Energy Part 708
DOE Contractor

Employee Protection Program
10 C.F.R. Part 708

Subpart A - General Provisions

Sec. 708.1 What is the purpose of this part? This part provides
procedures for processing complaints by employees of DOE contractors
alleging retaliation by their employers for disclosure of information
concerning danger to public or worker health or safety, substantial
violations of law, or gross mismanagement; for participation in
Congressional proceedings; or for refusal to participate in dangerous
activities.

Sec. 708.2 What are the definitions of terms used in this part? For
purposes of this part: Contractor means a seller of goods or services who
is a party to: (1) A management and operating contract or other type of
contract with DOE to perform work directly related to activities at DOE-
owned or -leased facilities, or (2) A subcontract under a contract of the
type described in paragraph (1) of this definition, but only with respect to
work related to activities at DOE-owned or -leased facilities. Day means
a calendar day. Discovery means a process used to enable the parties to
learn about each other's evidence before a hearing takes place, including
oral depositions, written interrogatories, requests for admissions,
inspection of property and requests for production of documents. DOE
Official means any officer or employee of DOE whose duties include
program management or the investigation or enforcement of any law,
rule, or regulation relating to Government contractors or the subject
matter of a contract. EC Director means the Director of the Office of
Employee Concerns at DOE Headquarters, or any official to whom the
Director delegates his or her functions under this part. Employee means a
person employed by a contractor, and any person previously employed
by a contractor if that person's complaint alleges that employment was
terminated for conduct described in Sec. 708.5 of this subpart. Field
element means a DOE field-based office that is responsible for the
management, coordination, and administration of operations at a DOE
facility. Head of Field Element means the manager or head of a DOE
operations office or field office, or any official to whom those
individuals delegate their functions under this part. Hearing Officer
means an individual appointed by the OHA Director to conduct a hearing
on a complaint filed under this part. Management and operating contract
means an agreement under which DOE contracts for the operation,
maintenance, or support of a Government- owned or -leased research,
development, special production, or testing establishment that is wholly
or principally devoted to one or more of the programs of DOE.
Mediation means an informal, confidential process in which a neutral
third person assists the parties in reaching a mutually acceptable
resolution of their dispute; the neutral third person does not render a
decision. OHA Director means the Director of the Office of Hearings and
Appeals, or any official to whom the Director delegates his or her
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functions under this part. Party means an employee, contractor, or other
party named in a proceeding under this part. Retaliation means an action
(including intimidation, threats, restraint, coercion or similar action)
taken by a contractor against an employee with respect to employment
(e.g., discharge, demotion, or other negative action with respect to the
employee's compensation, terms, conditions or privileges of
employment) as a result of the employee's disclosure of information,
participation in proceedings, or refusal to participate in activities
described in Sec. 708.5 of this subpart. You means the employee who
files a complaint under this part, or the complainant.

Sec. 708.3 What employee complaints are covered?

This part applies to a complaint of retaliation filed by an employee of a
contractor that performs work on behalf of DOE, directly related to
activities at a DOE-owned or -leased site, if the complaint stems from a
disclosure, participation, or refusal described in Sec. 708.5.

Sec. 708.4 What employee complaints are not covered?

If you are an employee of a contractor, you may not file a complaint
against your employer under this part if: (a) The complaint is based on
race, color, religion, sex, age, national origin, or other similar basis; or
(b) The complaint involves misconduct that you, acting without direction
from your employer, deliberately caused, or in which you knowingly
participated; or (c) Except as provided in Sec. 708.15(a), the complaint is
based on the same facts for which you have chosen to pursue a remedy
available under: (1) Department of Labor regulations at 29 CFR part 24,
“Procedures for the Handling of Discrimination Complaints under
Federal Employee Protection Statutes;” (2) Federal Acquisition
Regulations, 48 CFR part 3, “Federal Acquisition Regulation;
Whistleblower Protection for Contractor Employees (Ethics);” or (3)
State or other applicable law, including final and binding grievance-
arbitration, as described in Sec. 708.15 of subpart B; or (d) The
complaint is based on the same facts in which you, in the course of a
covered disclosure or participation, improperly disclosed Restricted
Data, national security information, or any other classified or sensitive
information in violation of any Executive Order, statute, or regulation.
This part does not override any provision or requirement of any
regulation pertaining to Restricted Data, national security information, or
any other classified or sensitive information; or () The complaint deals
with “terms and conditions of employment” within the meaning of the
National Labor Relations Act, except as provided in Sec. 708.5.

Subpart B - Procedures

Sec. 708.5 What employee conduct is protected from retaliation by an
employer?

If you are an employee of a contractor, you may file a complaint against
your employer alleging that you have been subject to retaliation for: (a)
Disclosing to a DOE official, a member of Congress, any other
government official who has responsibility for the oversight of the
conduct of operations at a DOE site, your employer, or any higher tier
contractor, information that you reasonably believe reveals-- (1) A
substantial violation of a law, rule, or regulation; (2) A substantial and
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specific danger to employees or to public health or safety; or (3) Fraud,
gross mismanagement, gross waste of funds, or abuse of authority; or (b)
Participating in a Congressional proceeding or an administrative
proceeding conducted under this part; or (c) Subject to Sec. 708.7 of this
subpart, refusing to participate in an activity, policy, or practice if you
believe participation would-- (1) Constitute a violation of a federal health
or safety law; or (2) Cause you to have a reasonable fear of serious injury
to yourself, other employees, or members of the public.

Sec. 708.6 What constitutes ““a reasonable fear of serious injury?”
Participation in an activity, policy, or practice may cause an employee to
have a reasonable fear of serious injury that justifies a refusal to
participate if: (a) A reasonable person, under the circumstances that
confronted the employee, would conclude there is a substantial risk of a
serious accident, injury, or impairment of health or safety resulting from
participation in the activity, policy, or practice; or (b) An employee,
because of the nature of his or her employment responsibilities, does not
have the training or skills needed to participate safely in the activity or
practice. [57 FR 7541, Mar. 3, 1992, as amended at 65 FR 6319, Feb. 9,
2000]

Sec. 708.7 What must an employee do before filing a complaint based on
retaliation for refusal to participate?

You may file a complaint for retaliation or refusing to participate in an
activity, policy, or practice only if: (a) Before refusing to participate in
the activity, policy, or practice, you asked your employer to correct the
violation or remove the danger, and your employer refused to take such
action; and (b) By the 30th day after you refused to participate, you
reported the violation or dangerous activity, policy, or practice to a DOE
official, a member of Congress, another government official with
responsibility for the oversight of the conduct of operations at the DOE
site, your employer, or any higher tier contractor, and stated your reasons
for refusing to participate.

Sec. 708.8 Does this part apply to pending cases? The procedures in this
part apply prospectively in any complaint proceeding pending on the
effective date of this part.

Sec. 708.9 When is a complaint or other document considered to be
“filed”” under this part?

Under this part, a complaint or other document is considered “filed” on
the date it is mailed or on the date it is personally delivered to the
specified official or office.

Sec. 708.10 Where does an employee file a complaint?

(a) If you were employed by a contractor whose contract is handled by a
contracting officer located in DOE Headquarters when the alleged
retaliation occurred, you must file two copies of your written complaint
with the EC Director. (b) If you were employed by a contractor at a DOE
field facility or site when the alleged retaliation occurred, you must file
two copies of your written complaint with the Head of Field Element at
the DOE field element with jurisdiction over the contract.

Sec. 708.11 Will an employee's identity be kept confidential if the
employee so requests?
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No. The identity of an employee who files a complaint under this part
appears on the complaint. A copy of the complaint is provided to the
contractor and it becomes a public document.

Sec. 708.12 What information must an employee include in a complaint?
Your complaint does not need to be in any specific form but must be
signed by you and contain the following: (a) A statement specifically
describing (1) The alleged retaliation taken against you and (2) The
disclosure, participation, or refusal that you believe gave rise to the
retaliation; (b) A statement that you are not currently pursuing a remedy
under State or other applicable law, as described in Sec. 708.15 of this
subpart; (c) A statement that all of the facts that you have included in
your complaint are true and correct to the best of your knowledge and
belief; and (d) An affirmation, as described in Sec. 708.13 of this
subpart, that you have exhausted (completed) all applicable grievance or
arbitration procedures.

Sec. 708.13 What must an employee do to show that all grievance-
arbitration procedures have been exhausted?

(a) To show that you have exhausted all applicable grievance- arbitration
procedures, you must: (1) State that all available opportunities for
resolution through an applicable grievance-arbitration procedure have
been exhausted, and provide the date on which the grievance-arbitration
procedure was terminated and the reasons for termination; or (2) State
that you filed a grievance under applicable grievance- arbitration
procedures, but more than 150 days have passed and a final decision on it
has not been issued, and provide the date that you filed your grievance;
or (3) State that your employer has established no grievance- arbitration
procedures. (b) If you do not provide the information specified in Sec.
708.13(a), your complaint may be dismissed for lack of jurisdiction as
provided in Sec. 708.17 of this subpart.

Sec. 708.14 How much time does an employee have to file a complaint?
(@ You must file your complaint by the 90th day after the date you
knew, or reasonably should have known, of the alleged retaliation. (b)
The period for filing a complaint does not include time spent attempting
to resolve the dispute through an internal company grievance- arbitration
procedure. The time period for filing stops running on the day the
internal grievance is filed and begins to run again on the earlier of: (1)
The day after such dispute resolution efforts end; or (2) 150 days after
the internal grievance was filed if a final decision on the grievance has
not been issued. (c) The period for filing a complaint does not include
time spent resolving jurisdictional issues related to a complaint you file
under State or other applicable law. The time period for filing stops
running on the date the complaint under State or other applicable law is
filed and begins to run again the day after a final decision on the
jurisdictional issues is issued. (d) If you do not file your complaint
during the 90-day period, the Head of Field Element or EC Director (as
applicable) will give you an opportunity to show any good reason you
may have for not filing within that period, and that official may, in his or
her discretion, accept your complaint for processing.
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Sec. 708.15 What happens if an employee files a complaint under this
part and also pursues a remedy under State or other law?

(a) You may not file a complaint under this part if, with respect to the
same facts, you choose to pursue a remedy under State or other
applicable law, including final and binding grievance-arbitration
procedures, unless: (1) Your complaint under State or other applicable
law is dismissed for lack of jurisdiction; (2) Your complaint was filed
under 48 CFR part 3, Subpart 3.9 and the Inspector General, after
conducting an initial inquiry, determines not to pursue it; or (3) You have
exhausted grievance-arbitration procedures pursuant to Sec. 708.13, and
issues related to alleged retaliation for conduct protected under Sec.
708.5 remain. (b) Pursuing a remedy other than final and binding
grievance- arbitration procedures does not prevent you from filing a
complaint under this part. (c) You are considered to have filed a
complaint under State or other applicable law if you file a complaint, or
other pleading, with respect to the same facts in a proceeding established
or mandated by State or other applicable law, whether you file such
complaint before, concurrently with, or after you file a complaint under
this part. (d) If you file a complaint under State or other applicable law
after filing a complaint under this part, your complaint under this
regulation will be dismissed under Sec. 708.17(c)(3). [57 FR 7541, Mar.
3, 1992, as amended at 65 FR 6319, Feb. 9, 2000]

Department of Energy
Whistleblower Enforcement Policy
10 C.F.R. Part 820 App.A (XIII)

a. DOE contractors may not retaliate against any employee because the
employee has disclosed information, participated in activities or refused
to participate in activities listed in 10 CFR 708.5 (a)-(c) as provided by
10 CFR 708.43. DOE contractor employees may seek remedial relief for
allegations of retaliation from the DOE Office of Hearings and Appeals
(OHA) under 10 CFR part 708 (Part 708) or from the Department of
Labor (DOL) under sec. 211 of the Energy Reorganization Act (sec.
211), implemented in 29 CFR part 24.

b. An act of retaliation by a DOE contractor, proscribed under 10 CFR
708.43, that results from a DOE contractor employee's involvement in an
activity listed in 10 CFR 708.5(a)-(c) concerning nuclear safety in
connection with a DOE nuclear activity, may constitute a violation of a
DOE Nuclear Safety Requirement under 10 CFR part 820 (Part 820).
The retaliation may be subject to the investigatory and adjudicatory
procedures of both Part 820 and Part 708. The same facts that support
remedial relief to employees under Part 708 may be used by the Director
of the Office of Investigation and Enforcement (Director) to support
issuance of a Preliminary Notice of Violation (PNOV), a Final Notice of
Violation (FNOV), and assessment of civil penalties. 10 CFR 820.24-
820.25.

c. When an employee files a complaint with DOL under sec. 211 and
DOL collects information relating to allegations of DOE contractor
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retaliation against a contractor employee for actions taken concerning
nuclear safety, the Director may use this information as a basis for
initiating enforcement action by issuing a PNOV. 10 CFR 820.24. DOE
may consider information collected in the DOL proceedings to determine
whether the retaliation may be related to a contractor employee's action
concerning a DOE nuclear activity.

d. The Director may also use DOL information to support the
determination that a contractor has violated or is continuing to violate the
nuclear safety requirements against contractor retaliation and to issue
civil penalties or other appropriate remedy in a FNOV. 10 CFR 820.25.
e. The Director will have discretion to give appropriate weight to
information collected in DOL and OHA investigations and proceedings.
In deciding whether additional investigation or information is needed, the
Director will consider the extent to which the facts in the proceedings
have been adjudicated as well as any information presented by the
contractor. In general, the Director may initiate an enforcement action
without additional investigation or information.

f. Normally, the Director will await the completion of a Part 708
proceeding before OHA or a sec. 211 proceeding at DOL before deciding
whether to take any action, including an investigation under Part 820
with respect to alleged retaliation. A Part 708 or sec. 211 proceeding
would be considered completed when there is either a final decision or a
settlement of the retaliation complaint, or no additional administrative
action is available.

g. DOE encourages its contractors to cooperate in resolving
whistleblower complaints raised by contractor employees in a prompt
and equitable manner. Accordingly, in deciding whether to initiate an
enforcement action, the Director will take into account the extent to
which a contractor cooperated in a Part 708 or sec. 211 proceeding, and,
in particular, whether the contractor resolved the matter promptly
without the need for an adjudication hearing.

h. In considering whether to initiate an enforcement action and, if so,
what remedy is appropriate, the Director will also consider the
egregiousness of the particular case including the level of management
involved in the alleged retaliation and the specificity of the acts of
retaliation.

i. In egregious cases, the Director has the discretion to proceed with an
enforcement action, including an investigation with respect to alleged
retaliation irrespective of the completion status of the Part 708 or sec.
211 proceeding. Egregious cases would include: (1) Cases involving
credible allegations for willful or intentional violations of DOE rules,
regulations, orders or Federal statutes which, if proven, would warrant
criminal referrals to the U.S. Department of Justice for prosecutorial
review; and (2) cases where an alleged retaliation suggests widespread,
high-level managerial involvement and raises significant public health
and safety concerns.

J. When the Director undertakes an investigation of an allegation of DOE
contractor retaliation against an employee under Part 820, the Director
will apprise persons interviewed and interested parties that the
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investigative activity is being taken pursuant to the nuclear safety
procedures of Part 820 and not pursuant to the procedures of Part 708.
k. At any time, the Director may begin an investigation of a
noncompliance of the substantive nuclear safety rules based on the
underlying nuclear safety concerns raised by the employee regardless of
the status of completion of any related whistleblower retaliation
proceedings. The nuclear safety rules include: 10 CFR part 830 (nuclear
safety management); 10 CFR part 835 (occupational radiation
protection); and 10 CFR part 820.11 (information accuracy
requirements).

Memorandum of Understanding Between the
Nuclear Regulatory Commission and the
Department of Labor

(Employee protection)

October 21, 1998

Summary: The Nuclear Regulatory Commission and the Department of
Labor entered into a revised Memorandum of Understanding (MOU),
effective September 9, 1998. The purpose of the MOU is to facilitate
coordination and cooperation concerning the employee protection
provisions of Section 211 of the Energy Reorganization Act of 1974, as
amended, 42 U.S.C. 5851. Both agencies agree that administrative
efficiency and sound enforcement policies will be maximized by this
cooperation and the timely exchange of information in areas of mutual
interest. The text of the MOU is set forth below.

FOR FURTHER INFORMATION CONTACT: Mr. Edward T. Baker,
telephone 301-415-8529. Office of Nuclear Reactor Regulation, MS O-
5E-7, U.S. Nuclear Regulatory Commission, Washington, D.C. 20555.
Dated at Rockville, Maryland, this 21st day of October 1998.

For the Nuclear Regulatory Commission.

Edward T. Baker IlI,

Agency Allegation Advisor, Office of Nuclear Reactor Regulation.

1. Purpose

The U.S. Nuclear Regulatory Commission (NRC) and the Department of
Labor (DOL) enter into this agreement to facilitate coordination and
cooperation concerning the employee protection provisions of Section
211 of the Energy Reorganization Act of 1974 (ERA), as amended, 42
U.S.C. 5851.

2. Background

Section 211 of the ERA prohibits any employer, including a Nuclear
Regulatory Commission licensee, license applicant or a contractor or
subcontractor of a Commission licensee or applicant, from
discriminating against any employee with respect to his or her
compensation, terms, conditions or privileges of employment because the
employee assisted or participated, or is about to assist or participate in
any manner in any action to carry out the purposes of either the ERA or
the Atomic Energy Act of 1954 (AEA), as amended, 42 U.S.C. 2011 et
sec.
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The NRC and DOL have complementary responsibilities in the area of
employee protection. DOL has the responsibility under Section 211 of
the ERA to investigate employee complaints of discrimination and may,
after an investigation or hearing, order a violator to take affirmative
action to abate the violation, reinstate the complainant to his or her
former position with back pay, and award compensatory damages,
including attorney fees. NRC, although without authority to provide a
remedy to an employee, has independent authority under the AEA to take
appropriate enforcement action against Commission applicants and
licensees and their contractors that violate the AEA or Commission
requirements, (i.e., 10 CFR 50.7 and similar requirements in other parts
of Title 10 of the Code of Federal Regulations) which prohibit
discrimination against employees based on their engaging in protected
activities. NRC enforcement action may include issuance of a Notice of
Violation to the responsible applicant, licensee, contractor, and/or
individual; imposition of a civil penalty; issuance of an order removing
the responsible individual from licensed activities; and/or license denial,
suspension, modification or revocation.

Although each agency will carry out its statutory responsibilities
independently, the agencies agree that administrative efficiency and
sound enforcement policies will be maximized by cooperation and the
timely exchange of information in areas of mutual interest.

3. Areas of Cooperation

a. DOL agrees to promptly notify NRC of any complaint filed with DOL
alleging discrimination within the scope of Section 211 of the ERA by a
Commission licensee, applicant or a contractor or subcontractor of a
Commission licensee or applicant. DOL will provide a quarterly listing
of Section 211 complaints received. DOL will promptly provide NRC a
copy of all complaints, decisions made prior to a hearing, investigation
reports, and orders associated with any hearing or administrative appeal
on the complaint. DOL will also cooperate with the NRC and shall keep
the NRC informed on the status of any judicial proceedings seeking
review of an order of DOL's Administrative Review Board issued in a
proceeding under Section 211 of the ERA.

b. NRC and DOL agree to cooperate with each other to the fullest extent
possible in every case of alleged discrimination involving employees of
Commission  licensees, license applicants, or contractors or
subcontractors of Commission licensees or applicants. Every agency
agrees to share all information it obtains concerning a particular
complaint of discrimination and, to the extent permitted by law, will
protect information identified as sensitive that has been supplied to it by
the other agency. This cooperation does not require either agency to
share information gathered during an investigation until the investigation
is complete.

c. For cases in which the NRC completes its investigation of a Section
211 complaint, and DOL's investigation is still ongoing, the NRC will
provide the results of its investigation to the appropriate Occupational
Safety & Health Administration (OSHA) contact, subject to Department
of Justice (DOJ) constraints on the timing of the release of NRC
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investigation material. NRC will take all reasonable steps to assist DOL
in obtaining access to licensed facilities and any necessary security
clearances. Consistent with relevant statutes, NRC regulations, and the
availability of NRC resources, the NRC will cooperate with DOL and
make available information, agency positions, and agency witnesses as
necessary to assist DOL in completing the adjudication record on
complaints filed under Section 211.

d. If the NRC receives a complaint concerning a possible violation of
Section 211, it will inform the complainant that a personal remedy is
available only through DOL and that the person must personally contact
DOL in order to file a complaint. NRC will provide the complainant the
local address and phone number of the OSHA office and advise the
complainant that OSHA must receive the complaint within 180 days of
the alleged discrimination.

e. Each agency shall designate and maintain points of contact within its
headquarters and regional offices for purposes of implementation of the
MOU. Matters affecting program and policy issues will be handled by
the headquarters offices of the agencies.

4. Implementation

The NRC official responsible for implementation of this agreement is the
Chairman of the NRC. The DOL official responsible for implementation
of this agreement is the Secretary of Labor.

5. Amendment and Termination

This Agreement may be amended or modified upon written agreement by
both parties to the Agreement. The Agreement may be terminated upon
ninety (90) days written notice by either party.

6. Effective Date

This agreement is effective when signed by both parties.

Shirley Ann Jackson,

Chairman, U.S. Nuclear Regulatory Commission.

Dated: September 1, 1998.

Alexis Herman,

Secretary of Labor, U.S. Department of Labor.

Dated: September 9, 1998.

Nuclear Regulatory Commission

Policy Statement

Freedom of employees in the nuclear industry to raise safety
concerns without fear of retaliation

May 14, 1996

Summary: The Nuclear Regulatory Commission (NRC) is issuing this
policy statement to set forth its expectation that licensees and other
employers subject to NRC authority will establish and maintain safety-
conscious environments in which employees feel free to raise safety
concerns, both to their management and to the NRC, without fear of
retaliation. The responsibility for maintaining such an environment rests
with each NRC licensee, as well as with contractors, subcontractors and
employees in the nuclear industry. This policy statement is applicable to
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NRC regulated activities of all NRC licensees and their contractors and
subcontractors.

FOR FURTHER INFORMATION CONTACT:

James Lieberman, Director, Office of Enforcement, U.S. Nuclear
Regulatory Commission,Washington, DC 20555-0001, (301) 415-2741.
SUPPLEMENTARY INFORMATION:

Background: NRC licensees have the primary responsibility to ensure
the safety of nuclear operations. Identification and communication of
potential safety concerns and the freedom of employees to raise such
concerns is an integral part of carrying out this responsibility.1)
Throughout this Policy Statement the terms ““concerns," safety
concerns" and ““safety problem" refer to potential or actual issues within
the Commission's jurisdiction involving operations, radiological releases,
safeguards, radiation protection, and other matters relating to NRC-
regulated activities. In the past, employees have raised important issues
and as a result, the public health and safety has benefited. Although the
Commission recognizes that not every concern raised by employees is
safety significant or, for that matter, is valid, the Commission concludes
that it is important that licensees' management establish an environment
in which safety issues are promptly identified and effectively resolved
and in which employees feel free to raise concerns. Although hundreds
of concerns are raised and resolved daily in the nuclear industry, the
Commission, on occasion, receives reports of individuals being retaliated
against for raising concerns. This retaliation is unacceptable and
unlawful. In addition to the hardship caused to the individual employee,
the perception by fellow workers that raising concerns has resulted in
retaliation can generate a chilling effect that may discourage other
workers from raising concerns. A reluctance on the part of employees to
raise concerns is detrimental to nuclear safety. As a result of questions
raised about NRC's efforts to address retaliation against individuals who
raise health and safety concerns, the Commission established a review
team in 1993 to reassess the NRC's program for protecting allegers
against retaliation. In its report (NUREG-1499, "Reassessment of the
NRC's Program for Protecting Allegers Against Retaliation,” January 7,
1994) the review team made numerous recommendations, including
several recommendations involving issuing a policy statement to address
the need to encourage responsible licensee action with regard to fostering
a quality-conscious environment in which employees are free to raise
safety concerns without fear of retribution (recommendations I1.A-1,
ILA-2, and Il.LA-4). On February 8, 1995, the Commission after
considering those recommendations and the bases for them published for
comment a proposed policy statement, ~“Freedom of Employees in the
Nuclear Industry to Raise Safety Concerns Without Fear of Retaliation,"
in the Federal Register (60 FR 7592, February 8, 1995). The proposed
policy statement generated comments from private citizens and
representatives of the industry concerning both the policy statement and
NRC and Department of Labor (DOL) performance. The more
significant comments related to the contents of the policy statement
included:1. The policy statement would discourage employees from
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bringing their concerns to the NRC because it provided that employees
should normally provide concerns to the licensee prior to or
contemporaneously with coming to the NRC.2. The use of a holding
period should be at the discretion of the employer and not be considered
by the NRC in evaluating the reasonableness of the licensee's action.3.
The policy statement is not needed to establish an environment to raise
concerns if NRC uses its authority to enforce existing requirements by
pursuing civil and criminal sanctions against those who discriminate.4.
The description of employee concerns programs and the oversight of
contractors was too prescriptive; the expectations concerning oversight
of contractors were perceived as the imposition of new requirements
without adherence to the Administrative Procedure Act and the NRC's
Backfit Rule, 10 CFR 50.109.5. The need for employee concerns
programs (ECPs) was questioned, including whether the ECPs fostered
the development of a strong safety culture.6. The suggestion for
involvement of senior management in resolving discrimination
complaints was too prescriptive and that decisions on senior management
involvement should be decided by licensees. In addition, two public
meetings were held with representatives of the Nuclear Energy Institute
(NEI) to discuss the proposed policy statement. Summaries of these
meetings along with a revised policy statement proposed by NEI were
included with the comments to the policy statement filed in the Public
Document Room (PDR). This policy statement is being issued after
considering the public comments and coordination with the Department
of Labor. The more significant changes included:1. The policy statement
was revised to clarify that senior management is expected to take
responsibility for assuring that cases of alleged discrimination are
appropriately investigated and resolved as opposed to being personally
involved in the resolution of these matters.2. References to maintenance
of a ““quality-conscious environment" have been changed to "safety-
conscious environment" to put the focus on safety.3. The policy
statement has been revised to emphasize that while alternative programs
for raising concerns may be helpful for a safety-conscious environment,
the establishment of alternative programs is not a requirement.4. The
policy statement continues to emphasize licensees' responsibility for their
contractors. This is not a new requirement. However, the policy
statement was revised to provide that enforcement decisions against
licensees for discriminatory conduct of their contractors would consider
such things as the relationship between the licensee and contractor, the
reasonableness of the licensee's oversight of the contractor's actions and
its attempts to investigate and resolve the matter.5. To avoid the
possibility suggested by some commenters that the policy statement
might discourage employees from raising concerns to the NRC if the
employee is concerned about retaliation by the employer, the statement
that reporting concerns to the Commission “except in limited fact-
specific situations" would not absolve employees of the duty to inform
the employer of matters that could bear on public, including worker,
health and safety has been deleted. However, the policy statement
expresses the Commission's expectation that employees, when coming to
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the NRC, should normally have provided the concern to the employer
prior to or contemporaneously with coming to the NRC.

Statement of Policy

The purpose of this Statement of Policy is to set forth the Nuclear
Regulatory Commission's expectation that licensees and other employers
subject to NRC authority will establish and maintain a safety-conscious
work environment in which employees feel free to raise concerns both to
their own management and the NRC without fear of retaliation. A safety-
conscious work environment is critical to a licensee's ability to safely
carry out licensed activities.

This policy statement and the principles set forth in it are intended to
apply to licensed activities of all NRC licensees and their contractors,
although it is recognized that some of the suggestions, programs, or steps
that might be taken to improve the quality of the work environment (e.qg.,
establishment of a method to raise concerns outside the normal
management structure such as an employee concerns program) may not
be practical for very small licensees that have only a few employees and
a very simple management structure.2) Throughout this Notice, the term
“licensee" includes licensees and applicants for licenses. It also refers to
holders of certificates of compliance under 10 CFR Part 76. The term
““contractor” includes contractors and subcontractors of NRC licensees
and applicants defined as employers by section 211(a)(2) of the Energy
Reorganization Act of 1974, as amended. The Commission believes that
the most effective improvements to the environment for raising concerns
will come from within a licensee's organization (or the organization of
the licensee's contractor) as communicated and demonstrated by licensee
and contractor management. Management should recognize the value of
effective processes for problem identification and resolution, understand
the negative effect produced by the perception that employee concerns
are unwelcome, and appreciate the importance of ensuring that multiple
channels exist for raising concerns. As the Commission noted in its 1989
Policy Statement on the Conduct of Nuclear Power Plant Operations (54
FR 3424, January 24, 1989), management must provide the leadership
that nurtures and maintains the safety environment. In developing this
policy statement, the Commission considered the need for:(1) Licensees
and their contractors to establish work environments, with effective
processes for problem identification and resolution, where employees
feel free to raise concerns, both to their management and to the NRC,
without fear of retaliation;(2) Improving contractors' awareness of their
responsibilities in this area;(3) Senior management of licensees and
contractors to take the responsibility for assuring that cases of alleged
discrimination are appropriately investigated and resolved; and(4)
Employees in the regulated industry to recognize their responsibility to
raise safety concerns to licensees and their right to raise concerns to the
NRC. This policy statement is directed to all employers, including
licensees and their contractors, subject to NRC authority, and their
employees. It is intended to reinforce the principle to all licensees and
other employers subject to NRC authority that an act of retaliation or
discrimination against an employee for raising a potential safety concern



Nuclear Whistleblower Protection 4.23

is not only unlawful but may adversely impact safety. The Commission
emphasizes that employees who raise concerns serve an important role in
addressing potential safety issues. Thus, the NRC cannot and will not
tolerate retaliation against employees who attempt to carry out their
responsibility to identify potential safety issues.

3) An employee who believes he or she has been discriminated against
for raising concerns may file a complaint with the Department of Labor
if the employee seeks a personal remedy for the discrimination. The
person may also file an allegation of discrimination with the NRC. The
NRC will focus on licensee actions and does not obtain personal
remedies for the individual. Instructions for filing complaints with the
DOL and submitting allegations can be found on NRC Form 3 which
licensees are required to post.

Under the Atomic Energy Act of 1954, as amended, the NRC has the
authority to investigate allegations that employees of licensees or their
contractors have been discriminated against for raising concerns and to
take enforcement action if discrimination is substantiated. The
Commission has promulgated regulations to prohibit discrimination (see,
e.g., 10 CFR 30.7 and 50.7). Under Section 211 of the Energy
Reorganization Act of 1974, as amended, the Department of Labor also
has the authority to investigate complaints of discrimination and to
provide a personal remedy to the employee when discrimination is found
to have occurred. The NRC may initiate an investigation even though the
matter is also being pursued within the DOL process. However, the
NRC's determination of whether to do so is a function of the priority of
the case which is based on its potential merits and its significance
relative to other ongoing NRC investigations.

4) The NRC and DOL have entered into a Memorandum of
Understanding to facilitate cooperation between the agencies. (47 FR
54585; December 3, 1982). Effective Processes for Problem
Identification and Resolution

Licensees bear the primary responsibility for the safe use of nuclear
materials in their various licensed activities. To carry out that
responsibility, licensees need to receive prompt notification of concerns
as effective problem identification and resolution processes are essential
to ensuring safety. Thus, the Commission expects that each licensee will
establish a safety-conscious environment where employees are
encouraged to raise concerns and where such concerns are promptly
reviewed, given the proper priority based on their potential safety
significance, and appropriately resolved with timely feedback to
employees. A safety-conscious environment is reinforced by a
management attitude that promotes employee confidence in raising and
resolving concerns. Other attributes of a work place with this type of an
environment may include well-developed systems or approaches for
prioritizing problems and directing resources accordingly; effective
communications among various departments or elements of the licensee's
organization for openly sharing information and analyzing the root
causes of identified problems; and employees and managers with an open
and questioning attitude, a focus on safety, and a positive orientation
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toward admitting and correcting personnel errors. Initial and periodic
training (including contractor training) for both employees and
supervisors may also be an important factor in achieving a work
environment in which employees feel free to raise concerns. In addition
to communicating management expectations, training can clarify for both
supervisors and employees options for problem identification. This
would include use of licensee's internal processes as well as providing
concerns directly to the NRC. Training of supervisors may also minimize
the potential perception that efforts to reduce operating and maintenance
costs may cause supervisors to be less receptive to employee concerns if
identification and resolution of concerns involve significant costs or
schedule delays.5) Training of supervisors in the value of raising
concerns and the use of alternative internal processes may minimize the
conflict that can be created when supervisors, especially first line
supervisors, perceive employees as " problem employees" if the
employees, in raising concerns, bypass the ““chain of command."
Incentive programs may provide a highly visible method for
demonstrating management's commitment to safety, by rewarding ideas
not based solely on their cost savings but also on their contribution to
safety. Credible self assessments of the environment for raising concerns
can contribute to program effectiveness by evaluating the adequacy and
timeliness of problem resolution. Self-assessments can also be used to
determine whether employees believe their concerns have been
adequately addressed and whether employees feel free to raise concerns.
When problems are identified through self-assessment, prompt corrective
action should be taken. Licensees and their contractors should clearly
identify the processes that employees may use to raise concerns and
employees should be encouraged to use them. The NRC appreciates the
value of employees using normal processes (e.g., raising issues to the
employee supervisors or managers or filing deficiency reports) for
problem identification and resolution. However, it is important to
recognize that the fact that some employees do not desire to use the
normal line management processes does not mean that these employees
do not have legitimate concerns that should be captured by the licensee's
resolution processes. Nor does it mean that the normal processes are not
effective. Even in a generally good environment, some employees may
not always be comfortable in raising concerns through the normal
channels. From a safety perspective, no method of raising potential
safety concerns should be discouraged. Thus, in the interest of having
concerns raised, the Commission encourages each licensee to have a dual
focus: (1) On achieving and maintaining an environment where
employees feel free to raise their concerns directly to their supervisors
and to licensee management, and (2) on ensuring that alternate means of
raising and addressing concerns are accessible, credible, and
effective. NUREG-1499 may provide some helpful insights on various
alternative approaches. The Commission recognizes that what works for
one licensee may not be appropriate for another. Licensees have in the
past used a variety of different approaches, such as:(1) An ~“open-door"
policy that allows the employee to bring the concern to a higher-level
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manager;(2) A policy that permits employees to raise concerns to the
licensee's quality assurance group;(3) An ombudsman program; or(4)
Some form of an employee concerns program. The success of a licensee
alternative program for concerns may be influenced by how accessible
the program is to employees, prioritization processes, independence,
provisions to protect the identity of employees including the ability to
allow for reporting issues with anonymity, and resources. However, the
prime factors in the success of a given program appear to be
demonstrated management support and how employees perceive the
program. Therefore, timely feedback on the follow-up and resolution of
concerns raised by employees may be a necessary element of these
programs. This Policy Statement should not be interpreted as a
requirement that every licensee establish alternative programs for raising
and addressing concerns. Licensees should determine the need for
providing alternative methods for raising concerns that can serve as
internal ““escape valves" or ““safety nets." Considerations might include
the number of employees, the complexity of operations, potential
hazards, and the history of allegations made to the NRC or licensee.
While effective alternative programs for identifying and resolving
concerns may assist licensees in maintaining a safety-conscious
environment, the Commission, by making the suggestion for establishing
alternative programs, is not requiring licensees to have such programs. In
the absence of a requirement imposed by the Commission, the
establishment and framework of alternative programs are discretionary.6)
In developing these programs, it is important for reactor licensees to be
able to capture all potential safety concerns, not just concerns related to
““safety-related" activities covered by 10 CFR Part 50, Appendix B. For
example, concerns relating to environmental, safeguards, and radiation
protection issues should also be captured. Improving Contractors'
Awareness of Their Responsibilities

The Commission's long-standing policy has been and continues to be to
hold its licensees responsible for compliance with NRC requirements,
even if licensees use contractors for products or services related to
licensed activities. Thus, licensees are responsible for having their
contractors maintain an environment in which contractor employees are
free to raise concerns without fear of retaliation. Nevertheless, certain
NRC requirements apply directly to contractors of licensees (see, for
example, the rules on deliberate misconduct, such as 10 CFR 30.10 and
50.5 and the rules on reporting of defects and noncompliances in 10 CFR
Part 21). In particular, the Commission's prohibition on discriminating
against employees for raising safety concerns applies to the contractors
of its licensees, as well as to licensees (see, for example, 10 CFR 30.7
and 50.7). Accordingly, if a licensee contractor discriminates against one
of its employees in violation of applicable Commission rules, the
Commission intends to consider enforcement action against both the
licensee, who remains responsible for the environment maintained by its
contractors, and the employer who actually discriminated against the
employee. In considering whether enforcement actions should be taken
against licensees for contractor actions, and the nature of such actions,
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the NRC intends to consider, among other things, the relationship of the
contractor to the particular licensee and its licensed activities; the
reasonableness of the licensee's oversight of the contractor environment
for raising concerns by methods such as licensee's reviews of contractor
policies for raising and resolving concerns and audits of the effectiveness
of contractor efforts in carrying out these policies, including procedures
and training of employees and supervisors; the licensee's involvement in
or opportunity to prevent the discrimination; and the licensee's efforts in
responding to the particular allegation of discrimination, including
whether the licensee reviewed the contractor's investigation, conducted
its own investigation, or took reasonable action to achieve a remedy for
any discriminatory action and to reduce potential chilling effects.
Contractors of licensees have been involved in a number of
discrimination complaints that are made by employees. In the interest of
ensuring that their contractors establish safety-conscious environments,
licensees should consider taking action so that:(1) Each contractor
involved in licensed activities is aware of the applicable regulations that
prohibit discrimination;(2) Each contractor is aware of its responsibilities
in fostering an environment in which employees feel free to raise
concerns related to licensed activities;(3) The licensee has the ability to
oversee the contractor’s efforts to encourage employees to raise concerns,
prevent discrimination, and resolve allegations of discrimination by
obtaining reports of alleged contractor discrimination and associated
investigations conducted by or on behalf of its contractors; conducting its
own investigations of such discrimination; and, if warranted, by directing
that remedial action be undertaken; and(4) Contractor employees and
management are informed of (a) the importance of raising safety
concerns and (b) how to raise concerns through normal processes,
alternative internal processes, and directly to the NRC. Adoption of
contract provisions covering the matters discussed above may provide
additional assurance that contractor employees will be able to raise
concerns without fear of retaliation. Involvement of Senior Management
in Cases of Alleged Discrimination The Commission reminds licensees
of their obligation both to ensure that personnel actions against
employees, including personnel actions by contractors, who have raised
concerns have a well-founded, non-discriminatory basis and to make
clear to all employees that any adverse action taken against an employee
was for legitimate, non-discriminatory reasons. If employees allege
retaliation for engaging in protected activities, senior licensee
management should be advised of the matter and assure that the
appropriate level of management is involved, reviewing the particular
facts and evaluating or reconsidering the action. The intent of this policy
statement is to emphasize the importance of licensee management taking
an active role to promptly resolve situations involving alleged
discrimination. Because of the complex nature of labor-management
relations, any externally-imposed resolution is not as desirable as one
achieved internally. The Commission emphasizes that internal resolution
is the licensee's responsibility, and that early resolution without
government involvement is less likely to disrupt the work place and is in
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the best interests of both the licensee and the employee. For these
reasons, the Commission's enforcement policy provides for consideration
of the actions taken by licensees in addressing and resolving issues of
discrimination when the Commission develops enforcement sanctions for
violations involving discrimination. (59 FR 60697; November 28,
1994).In some cases, management may find it desirable to use a holding
period, that is, to maintain or restore the pay and benefits of the
employee alleging retaliation, pending reconsideration or resolution of
the matter or pending the outcome of an investigation by the Department
of Labor (DOL). This holding period may calm feelings on-site and
could be used to demonstrate management encouragement of an
environment conducive to raising concerns. By this approach,
management would be acknowledging that although a dispute exists as to
whether discrimination occurred, in the interest of not discouraging other
employees from raising concerns, the employee involved in the dispute
will not lose pay and benefits while the action is being reconsidered or
the dispute is being resolved. However, inclusion of the holding period
approach in this policy statement is not intended to alter the existing
rights of either the licensee or the employee, or be taken as a direction
by, or an expectation of, the Commission, for licensees to adopt the
holding period concept. For both the employee and the employer,
participation in a holding period under the conditions of a specific case is
entirely voluntary.

A licensee may conclude, after a full review, that an adverse action
against an employee is warranted. The Commission recognizes the need
for licensees to take action when justified. Commission regulations do
not render a person who engages in protected activity immune from
discharge or discipline stemming from non-prohibited considerations
(see, for example, 10 CFR 50.7(d)). The Commission expects licensees
to make personnel decisions that are consistent with regulatory
requirements and that will enhance the effectiveness and safety of the
licensee's operations.7) When other employees know that the individual
who was the recipient of an adverse action may have engaged in
protected activities, it may be appropriate for the licensee to let the other
employees know, consistent with privacy and legal considerations, that
(1) management reviewed the matter and determined that its action was
warranted, (2) the action was not in retaliation for engaging in protected
activity and the reason why, and (3) licensee management continues to
encourage them to raise issues. This may reduce any perception that
retaliation occurred. Responsibilities of Employers and Employees

As emphasized above, the responsibility for maintaining a safety-
conscious environment rests with licensee management. However,
employees in the nuclear industry also have responsibilities in this area.
As a general principle, the Commission normally expects employees in
the nuclear industry to raise safety and compliance concerns directly to
licensees, or indirectly to licensees through contractors, because
licensees, and not the Commission, bear the primary responsibility for
safe operation of nuclear facilities and safe use of nuclear materials. The
licensee, and not the NRC, is usually in the best position and has the
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detailed knowledge of the specific operations and the resources to deal
promptly and effectively with concerns raised by employees. This is
another reason why the Commission expects licensees to establish an
environment in which employees feel free to raise concerns to the
licensees themselves.

8) The expectation that employees provide safety and compliance
concerns to licensees is not applicable to concerns of possible
wrongdoing by NRC employees or NRC contractors. Such concerns are
subject to investigation by the NRC Office of Inspector General.
Concerns related to fraud, waste or abuse in NRC operations or NRC
programs including retaliation against a person for raising such issues
should be reported directly to the NRC Office of the Inspector General.
The Inspector General's toll-free hotline is 800-233-3497.

Employers have a variety of means to express their expectations that
employees raise concerns to them, such as employment contracts,
employers' policies and procedures, and certain NRC requirements. In
fact, many employees in the nuclear industry have been specifically hired
to fulfill NRC requirements that licensees identify deficiencies,
violations and safety issues. Examples of these include many employees
who conduct surveillance, quality assurance, radiation protection, and
security activities. In addition to individuals who specifically perform
functions to meet monitoring requirements, the Commission encourages
all employees to raise concerns to licensees if they identify safety issues
so that licensees can address them before an event with safety
consequences occurs.

9) Except for the reporting of defects under 10 CFR Part 21 and in the
area of radiological working conditions, the Commission has not codified
this expectation. Licensees are required by 10 CFR 19.12 to train certain
employees in their responsibility to raise issues related to radiation
safety.

The Commission's expectation that employees will normally raise safety
concerns to their employers does not mean that employees may not come
directly to the NRC. The Commission encourages employees to come to
the NRC at any time they believe that the Commission should be aware
of their concerns. But, while not required, the Commission does expect
that employees normally will have raised the issue with the licensee
either prior to or contemporaneously with coming to the NRC. The
Commission cautions licensees that complaints that adverse action was
taken against an employee for not bringing a concern to his or her
employer, when the employee brought the concern to the NRC, will be
closely scrutinized by the NRC to determine if enforcement action is
warranted for discrimination.

10) The Commission intends to protect the identity of individuals who
come to the NRC to the greatest extent possible. See " Statement of
Policy on Protecting the Identity of Allegers and Confidential Sources."
Retaliation against employees engaged in protected activities, whether
they have raised concerns to their employers or to the NRC, will not be
tolerated. If adverse action is found to have occurred because the
employee raised a concern to either the NRC or the licensee, civil and
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criminal enforcement action may be taken against the licensee and the
person responsible for the discrimination. Summary The Commission
expects that NRC licensees will establish safety-conscious environments
in which employees of licensees and licensee contractors are free, and
feel free, to raise concerns to their management and to the NRC without
fear of retaliation.

Licensees must ensure that employment actions against employees who
have raised concerns have a well-founded, non-discriminatory basis.
When allegations of discrimination arise in licensee, contractor, or
subcontractor organizations, the Commission expects that senior licensee
management will assure that the appropriate level of management is
involved to review the particular facts, evaluate or reconsider the action,
and, where warranted, remedy the matter. Employees also have a role in
contributing to a safety-conscious environment. Although employees are
free to come to the NRC at any time, the Commission expects that
employees will normally raise concerns with the involved licensee
because the licensee has the primary responsibility for safety and is
normally in the best position to promptly and effectively address the
matter. The NRC should normally be viewed as a safety valve and not as
a substitute forum for raising safety concerns. This policy statement has
been issued to highlight licensees' existing obligation to maintain an
environment in which employees are free to raise concerns without
retaliation. The expectations and suggestions contained in this policy
statement do not establish new requirements. However, if a licensee has
not established a safety-conscious environment, as evidenced by
retaliation against an individual for engaging in a protected activity,
whether the activity involves providing information to the licensee or the
NRC, appropriate enforcement action may be taken against the licensee,
its contractors, and the involved individual supervisors, for violations of
NRC requirements.

The Commission recognizes that the actions discussed in this policy
statement will not necessarily insulate an employee from retaliation, nor
will they remove all personal cost should the employee seek a personal
remedy. However, these measures, if adopted by licensees, should
improve the environment for raising concerns. Dated at Rockville,
Maryland, this 8th day of May, 1996.

For the Nuclear Regulatory Commission.

John C. Hoyle,

Secretary of the Commission.



SECTION 5
TRANSPORTATION/AIRLINE SAFETY

Aviation Investment and Reform Act
for the 21st Century (AIR 21)
49 U.S.C. § 42121

8 42121. Protection of employees providing air safety information

(a) Discrimination Against Airline Employees. No air carrier or contractor
or subcontractor of an air carrier may discharge an employee or otherwise
discriminate against an employee with respect to compensation, terms,
conditions, or privileges of employment because the employee (or any
person acting pursuant to a request of the employee)

(1) provided, caused to be provided, or is about to provide (with any
knowledge of the employer) or cause to be provided to the employer or
Federal Government information relating to any violation or alleged
violation of any order, regulation, or standard of the Federal Aviation
Administration or any other provision of Federal law relating to air carrier
safety under this subtitle or any other law of the United States;

(2) has filed, caused to be filed, or is about to file (with any knowledge of
the employer) or cause to be filed a proceeding relating to any violation or
alleged violation of any order, regulation, or standard of the Federal
Aviation Administration or any other provision of Federal law relating to
air carrier safety under this subtitle or any other law of the United States;
(3) testified or is about to testify in such a proceeding; or

(4) assisted or participated or is about to assist or participate in such a
proceeding.

(b) Department of Labor Complaint Procedure. (1) Filing And Notification.
A person who believes that he or she has been discharged or otherwise
discriminated against by any person in violation of subsection (a) may, not
later than 90 days after the date on which such violation occurs, file (or
have any person file on his or her behalf) a complaint with the Secretary of
Labor alleging such discharge or discrimination. Upon receipt of such a
complaint, the Secretary of Labor shall notify, in writing, the person named
in the complaint and the Administrator of the Federal Aviation
Administration of the filing of the complaint, of the allegations contained
in the complaint, of the substance of evidence supporting the complaint, and
of the opportunities that will be afforded to such person under paragraph
2).

(2) Investigation; Preliminary Order.

(A) In General. Not later than 60 days after the date of receipt of a
complaint filed under paragraph (1) and after affording the person named
in the complaint an opportunity to submit to the Secretary of Labor a
written response to the complaint and an opportunity to meet with a
representative of the Secretary to present statements from witnesses, the
Secretary of Labor shall conduct an investigation and determine whether
there is reasonable cause to believe that the complaint has merit and notify,
in writing, the complainant and the person alleged to have committed a
violation of subsection (a) of the Secretary’s findings. If the Secretary of
Labor concludes that there is a reasonable cause to believe that a violation
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of subsection (a) has occurred, the Secretary shall accompany the
Secretary’s findings with a preliminary order providing the relief prescribed
by paragraph (3)(B). Not later than 30 days after the date of notification of
findings under this paragraph, either the person alleged to have committed
the violation or the complainant may file objections to the findings or
preliminary order, or both, and request a hearing on the record. The filing
of such objections shall not operate to stay any reinstatement remedy
contained in the preliminary order. Such hearings shall be conducted
expeditiously. If a hearing is not requested in such 30- day period, the
preliminary order shall be deemed a final order that is not subject to judicial
review.

(B) Requirements.

(i) Required Showing by Complainant. The Secretary of Labor shall dismiss
a complaint filed under this subsection and shall not conduct an
investigation otherwise required under subparagraph (A) unless the
complainant makes a prima facie showing that any behavior described in
paragraphs (1) through (4) of subsection (a) was a contributing factor in the
unfavorable personnel action alleged in the complaint.

(if) Showing by Employer. Notwithstanding a finding by the Secretary that
the complainant has made the showing required under clause (i), no
investigation otherwise required under subparagraph (A) shall be conducted
if the employer demonstrates, by clear and convincing evidence, that the
employer would have taken the same unfavorable personnel action in the
absence of that behavior.

(iii) Criteria For Determination by Secretary. The Secretary may determine
that a violation of subsection (a) has occurred only if the complainant
demonstrates that any behavior described in paragraphs (1) through (4) of
subsection (a) was a contributing factor in the unfavorable personnel action
alleged in the complaint.

(iv) Prohibition. Relief may not be ordered under subparagraph (A) if the
employer demonstrates by clear and convincing evidence that the employer
would have taken the same unfavorable personnel action in the absence of
that behavior.

(3) Final Order.

(A) Deadline For Issuance; Settlement Agreements. Not later than 120 days
after the date of conclusion of a hearing under paragraph (2), the Secretary
of Labor shall issue a final order providing the relief prescribed by this
paragraph or denying the complaint. At any time before issuance of a final
order, a proceeding under this subsection may be terminated on the basis of
a settlement agreement entered into by the Secretary of Labor, the
complainant, and the person alleged to have committed the violation.

(B) Remedy. If, in response to a complaint filed under paragraph (1), the
Secretary of Labor determines that a violation of subsection (a) has
occurred, the Secretary of Labor shall order the person who committed such
violation to

(i) take affirmative action to abate the violation;

(i) reinstate the complainant to his or her former position together with the
compensation (including back pay) and restore the terms, conditions, and
privileges associated with his or her employment; and
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(iii) provide compensatory damages to the complainant.

If such an order is issued under this paragraph, the Secretary of Labor, at
the request of the complainant, shall assess against the person against whom
the order is issued a sum equal to the aggregate amount of all costs and
expenses (including attorneys and expert witness fees) reasonably incurred,
as determined by the Secretary of Labor, by the complainant for, or in
connection with, the bringing the complaint upon which the order was
issued.

(C) Frivolous Complaints. If the Secretary of Labor finds that a complaint
under paragraph (1) is frivolous or has been brought in bad faith, the
Secretary of Labor may award to the prevailing employer a reasonable
attorneys fee not exceeding $1,000.

(4) Review.

(A) Appeal to Court of Appeals. Any person adversely affected or aggrieved
by an order issued under paragraph (3) may obtain review of the order in
the United States Court of Appeals for the circuit in which the violation,
with respect to which the order was issued, allegedly occurred or the circuit
in which the complainant resided on the date of such violation. The petition
for review must be filed not later than 60 days after the date of the issuance
of the final order of the Secretary of Labor. Review shall conform to
chapter 7 of title 5, United States Code. The commencement of proceedings
under this subparagraph shall not, unless ordered by the court, operate as a
stay of the order.

(B) Limitation on Collateral Attack. An order of the Secretary of Labor with
respect to which review could have been obtained under subparagraph (A)
shall not be subject to judicial review in any criminal or other civil
proceeding.

(5) Enforcement of Order by Secretary of Labor. Whenever any person has
failed to comply with an order issued under paragraph (3), the Secretary of
Labor may file a civil action in the United States district court for the
district in which the violation was found to occur to enforce such order. In
actions brought under this paragraph, the district courts shall have
jurisdiction to grant all appropriate relief including, but not limited to,
injunctive relief and compensatory damages.

(6) Enforcement of Order by Parties.

(A) Commencement of Action. A person on whose behalf an order was
issued under paragraph (3) may commence a civil action against the person
to whom such order was issued to require compliance with such order. The
appropriate United States district court shall have jurisdiction, without
regard to the amount in controversy or the citizenship of the parties, to
enforce such order.

(B) Attorney Fees. The court, in issuing any final order under this
paragraph, may award costs of litigation (including reasonable attorney and
expert witness fees) to any party whenever the court determines such award
IS appropriate.

(C) Mandamus. Any nondiscretionary duty imposed by this section shall be
enforceable in a mandamus proceeding brought under section 1361 of title
28, United States Code.

(d) Nonapplicability to Deliberate Violations. Subsection (a) shall notapply
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with respect to an employee of an air carrier, contractor, or subcontractor
who, acting without direction from such air carrier, contractor, or
subcontractor (or such persons agent), deliberately causes a violation of any
requirement relating to air carrier safety under this subtitle or any other law
of the United States.

(e) Contractor Defined. In this section, the term contractor means a
company that performs safety-sensitive functions by contract for an air
carrier.

Coast Guard Whistleblower Protection Provision
Protection of seamen against discrimination
46 U.S.C. §2114

(a) An owner, charterer, managing operator, agent, master, or individual in
charge of a vessel may not discharge or in any manner discriminate against
a seaman because the seaman in good faith has reported or is about to report
to the Coast Guard that the seaman believes that a violation of this subtitle,
or a regulation issued under this subtitle, has occurred.

(b) A seaman discharged or otherwise discriminated against in violation of
this section may bring an action in an appropriate district court of the
United States. In that action, the court may order any appropriate relief,
including —

(2) restraining violations of this section; and

(2) reinstatement to the seaman's former position with back pay.

Railway Safety Labor Act
Employee Protection
49 U.S.C. § 20109

(a) Filing Complaints and Testifying

A railroad carrier engaged in interstate or_foreign commerce may not
discharge or in any way discriminate against an employee because the
employee, whether acting for the employee or as a representative, has -
(1) filed a complaint or brought or caused to be brought a proceeding
related to the enforcement of this part or, as applicable to railroad safety,
chapter 51 or 57 of this title; or

(2) testified or will testify in that proceeding.

(b) Refusing To Work Because of Hazardous Conditions.

(1) A railroad carrier engaged in interstate or foreign commerce may not
discharge or in any way discriminate against an employee for refusing to
work when confronted by a hazardous condition related to the performance
of the employee's duties, if-

(A) the refusal is made in good faith and no reasonable alternative to the
refusal is available to the employee;

(B) a reasonable individual in the circumstances then

confronting the employee would conclude that -

(i) the hazardous condition presents an imminent danger of death or serious
injury; and

(i) the urgency of the situation does not allow sufficient time to eliminate
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the danger through regular statutory means; and

(C) the employee, where possible, has notified the carrier of the hazardous
condition and the intention not to perform further work unless the condition
is corrected immediately.

(2) This subsection does not apply to security personnel employed by a
carrier to protect individuals and property transported by railroad.

(c) Dispute Resolution.

A dispute, grievance, or claim arising under this section is subject to
resolution under section 3 of the Railway Labor Act (45 U.S.C. 153). In a
proceeding by the National Railroad Adjustment Board, a division or
delegate of the Board, or another board of adjustment established under
section 3 to resolve the dispute, grievance, or claim, the proceeding shall be
expedited and the dispute, grievance, or claim shall be resolved not later
than 180 days after it is filed. If the violation is a form of discrimination that
does not involve discharge, suspension, or another action affecting pay, and
no other remedy is available under this subsection, the Board, division,
delegate, or other board of adjustment may award the employee reasonable
damages, including punitive damages, of not more than $20,000.

(d) Election of Remedies.

An employee of a railroad carrier may not seek protection under both this
section and another provision of law for the same allegedly unlawful act of
the carrier.

(e) Disclosure of Identity.

(1) Except as provided in paragraph (2) of this subsection, or with the
written consent of the employee, the Secretary of Transportation may not
disclose the name of an employee of a railroad carrier who has provided
information about an alleged violation of this part or, as applicable to
railroad safety, chapter 51 or 57 of this title or a regulation prescribed or
order issued under any of those provisions.

(2) The Secretary shall disclose to the Attorney General the name of an
employee described in paragraph (1) of this subsection if the matter is
referred to the Attorney General for enforcement.
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Safe Containers for International Cargo Act,
Employee Protection Provision
46 U.S.C. § 1506

(a) Discrimination against a reporting employee prohibited. No person
shall discharge or in any manner discriminate against an employee because
the employee has reported the existence of an unsafe container or reported
a violation of this chapter to the Secretary or his agents.

(b) Complaint alleging discrimination. An employee who believes that he
has been discharged or discriminated against in violation of this section
may, within 60 days after the violation occurs, file a complaint alleging
discrimination with the Secretary of Labor.

(c) Investigation by Secretary of Labor; judicial relief. The Secretary of
Labor may investigate the complaint and, if he determines that this section
has been violated, bring an action in an appropriate United States district
court. The district court shall have jurisdiction to restrain violations of
subsection (a) of this section and to order appropriate relief, including
rehiring and reinstatement of the employee to his former position with back
pay.

(d) Notification to complainant of intended action. Within 30 days after the
receipt of a complaint filed under this section the Secretary of Labor shall
notify the complainant of his intended action regarding the complaint.

Surface Transportation Assistance Act
49 U.S.C. §8 31101, 31105

8§ 31101. Definitions

In this subchapter —

(1) “commercial motor vehicle” means (except in section 31106) a self-
propelled or towed vehicle used on the highways in commerce principally
to transport passengers or cargo, if the vehicle—

(A) has a gross vehicle weight rating of at least 10,000 pounds;

(B) is designed to transport more than 10 passengers including the driver;
or

(C) isused in transporting material found by the Secretary of Transportation
to be hazardous under section 5103 of this title.

(2) “employee” means a driver of a commercial motor vehicle (including an
independent contractor when personally operating a commercial motor
vehicle), a mechanic, a freight handler, or an individual not an employer,
who—

(A) directly affects commercial motor vehicle safety in the course of
employment by a commercial motor carrier; and

(B) is not an employee of the United States Government, a State, or a
political subdivision of a State acting in the course of employment.

(3) “employer”—

(A) means a person engaged in a business affecting commerce that owns or
leases a commercial motor vehicle in connection with that business, or
assigns an employee to operate the vehicle in commerce; but

(B) does not include the Government, a State, or a political subdivision of
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a State.

(4) “State” means a State of the United States, the District of Columbia,
Puerto Rico, the Virgin Islands, American Samoa, Guam, and the Northern
Mariana Islands.

§ 31105. Employee Protections

(a) Pronhibitions.

(1) A person may not discharge an employee, or discipline or discriminate
against an employee regarding pay, terms, or privileges of employment,
because—

(A) the employee, or another person at the employee's request, has filed a
complaint or begun a proceeding related to a violation of a commercial
motor vehicle safety regulation, standard, or order, or has testified or will
testify in such a proceeding; or

(B) the employee refuses to operate a vehicle because—

(i) the operation violates a regulation, standard, or order of the United States
related to commercial motor vehicle safety or health; or

(ii) the employee has a reasonable apprehension of serious injury to the
employee or the public because of the vehicle's unsafe condition.

(2) Under paragraph (1)(B)(ii) of this subsection, an employee's
apprehension of serious injury is reasonable only if a reasonable individual
in the circumstances then confronting the employee would conclude that the
unsafe condition establishes a real danger of accident, injury, or serious
impairment to health. To qualify for protection, the employee must have
sought from the employer, and been unable to obtain, correction of the
unsafe condition.

(b) Filing Complaints and Procedures.

(1) An employee alleging discharge, discipline, or discrimination in
violation of subsection (a) of this section, or another person at the
employee's request, may file a complaint with the Secretary of Labor not
later than 180 days after the alleged violation occurred. On receiving the
complaint, the Secretary shall notify the person alleged to have committed
the violation of the filing of the complaint.

(2)(A) Not later than 60 days after receiving a complaint, the Secretary shall
conduct an investigation, decide whether it is reasonable to believe the
complaint has merit, and notify the complainant and the person alleged to
have committed the violation of the findings. If the Secretary decides it is
reasonable to believe a violation occurred, the Secretary shall include with
the decision findings and a preliminary order for the relief provided under
paragraph (3) of this subsection.

(B) Not later than 30 days after the notice under subparagraph (A) of this
paragraph, the complainant and the person alleged to have committed the
violation may file objections to the findings or preliminary order, or both,
and request a hearing on the record. The filing of objections does not stay
a reinstatement ordered in the preliminary order. If a hearing is not
requested within the 30 days, the preliminary order is final and not subject
to judicial review.

(C) A hearing shall be conducted expeditiously. Not later than

120 days after the end of the hearing, the Secretary shall issue a final order.
Before the final order is issued, the proceeding may be ended by a
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settlement agreement made by the Secretary, the complainant, and the
person alleged to have committed the violation.

(3)(A) If the Secretary decides, on the basis of a complaint, a person
violated subsection (a) of this section, the Secretary shall order the person
to (i) take affirmative action to abate the violation; (ii) reinstate the
complainant to the former position with the same pay and terms and
privileges of employment; and (iii) pay compensatory damages, including
back pay.

(B) If the Secretary issues an order under subparagraph (A) of this
paragraph and the complainant requests, the Secretary may assess against
the person against whom the order is issued the costs (including attorney's
fees) reasonably incurred by the complainant in bringing the complaint. The
Secretary shall determine the costs that reasonably were incurred.

(c) Judicial Review and Venue. A person adversely affected by an order
issued after a hearing under subsection (b) of this section may file a petition
for review, not later than 60 days after the order is issued, in the court of
appeals of the United States for the circuit in which the violation occurred
or the person resided on the date of the violation. The review shall be heard
and decided expeditiously. An order of the Secretary subject to review
under this subsection is not subject to judicial review in a criminal or other
civil proceeding.

(d) Civil Actions To Enforce. If a person fails to comply with an order
issued under subsection (b) of this section, the Secretary shall bring a civil
action to enforce the order in the district court of the United States for the
judicial district in which the violation occurred.

Occupational Safety and Health Administration
Department of Labor Part 1978

Rules for Implementing Section 405 of the

Surface Transportation Assistance Act of 1982 (STAA)
29 C.F.R. Part 1987

Subpart A—Interpretive Rules [Reserved]
Subpart B—Rules of Procedure
Complaints, Investigations, Findings and Preliminary Orders

1978.100 Purpose and scope.

1978.101 Definitions.

1978.102 Filing of discrimination complaint.

1978.103 Investigation.

1978.104 Issuance of findings and preliminary orders.

1978.105 Obijections to the findings and the preliminary order.
Litigation

1978.106 Scope of rules; applicability of other rules; notice of
hearing.

1978.107 Parties.

1978.108 Captions, titles of cases.

1978.109 Decision and orders.

1978.110 Judicial review.

1978.111 Withdrawal of section 405 complaints, objections, and
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findings; settlement.
Miscellaneous provisions

1978.112 Acrbitration or other proceedings.
1978.113 Judicial enforcement.

1978.114 Statutory time periods.

1978.115 Special circumstances; waiver of rules.

AUTHORITY: 29 U.S.C. 657(g)(2); 29 U.S.C. 660(c)(2); 49 U.S.C. 31101
and 31105; Secretary of Labor’s Order No. 1-90, 55 FR 9033.
SOURCE: 53 FR 47681, Nov. 25, 1988, unless otherwise noted.

Complaints, investigations, findings, and preliminary orders

§ 1978.100 Purpose and scope.

(a) This subpart implements the procedural aspects of section 405 of the
Surface Transportation Assistance Act of 1982, 49 U.S.C. 2305, which
provides for employee protection from discrimination because the employee
has engaged in protected activity pertaining to commercial motor vehicle
safety and health matters.

(b) Procedures are established by this subpart pursuant to the statutory
provision set forth above for the expeditious handling of complaints of
discrimination made by employees, or persons acting on their behalf. These
rules, together with those rules set forth at 29 CFR part 18, set forth the
procedures for submission of complaints under section 405, investigations,
issuance of findings and preliminary orders, objections thereto, litigation
before administrative law judges, post-hearing administrative review,
withdrawals and settlements, judicial review and enforcement, and deferral
to other forums.

§ 1978.101 Definitions.

(a) Act means the Surface Transportation Assistance Act of 1982 (STAA)
(49 U.S.C. 2301 et seq.).

(b) Secretary means Secretary of Labor or persons to whom authority under
the Act has been delegated.

(c) Assistant Secretary means the Assistant Secretary of Labor for
Occupational Safety and Health or the person or persons to whom he or she
delegates authority under the Act.

(d) Employee means (1) a driver of a commercial motor vehicle (including
an independent contractor while in the course of personally operating a
commercial motor vehicle); (2) a mechanic;

(3) a freight handler; or (4) any individual other than an employer; who is
employed by a commercial motor carrier and who in the course of his
employment directly affects commercial motor vehicle safety, but such term
does not include an employee of the United States, any State, or a political
subdivision of a State who is acting within the course of such employment.
(e) Commercial motor carrier means a person who meets the definition of
motor carrier found at 49 U.S.C. 10102(13) (Supp. 1987) and motor private
carrier found at 49 U.S.C. 10102(16) (Supp. 1987).

(f) OSHA means the Occupational Safety and Health Administration.

(g) Complainant means the employee who filed a section 405 complaint or
on whose behalf a complaint was filed.

(h) Named person means the person alleged to have violated section 405.
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(i) Person means one or more individuals, partnerships, associations,
corporations, business trusts, legal representatives or any group of persons.
§ 1978.102 Filing of discrimination complaint.

(a) Who may file. An employee may file, or have filed by any person on the
employee’s behalf, a complaint alleging a violation of section 405.

(b) Nature of filing. No particular form of complaint is required.

(c) Place of filing. The complaint should be filed with the OSHA Area
Director responsible for enforcement activities in the geographical area
where the employee resides or was employed, but filing with any OSHA
officer or employee is sufficient. Addresses and telephone numbers for
these officials are set forth in local directories.

(d) Time for filing.

(1) Section 405(c)(1) provides that an employee who believes that he has
been discriminated against in violation of section 405 (a) or (b) “** * * may,
within one hundred and eighty days after such alleged violation occurs,””
file or have filed by any person on the employee’s behalf a complaint with
the Secretary.

(2) A major purpose of the 180-day period in this provision is to allow the
Secretary to decline to entertain complaints which have become stale.
Accordingly, complaints not filed within 180 days of an alleged violation
will ordinarily be considered to be untimely.

(3) However, there are circumstances which will justify tolling of the 180-
day period on the basis of recognized equitable principles or because of
extenuating circumstances, e.g., where the employer has concealed or
misled the employee regarding the grounds for discharge or other adverse
action; or where the discrimination is in the nature of a continuing violation.
The pendency of grievance-arbitration proceedings or filing with another
agency are examples of circumstances which do not justify a tolling of the
180-day period. The Assistant Secretary will not ordinarily investigate
complaints which are determined to be untimely.

(e) Relationship to section 11(c) complaints.

A complaint filed by an employee within thirty days of the alleged violation
or otherwise timely filed pursuant to section 11(c) of the OSHA Act, which
alleges discrimination relating to safety or health, shall be deemed to be a
complaint filed under both section 405 and section 11(c). Normal
procedures for investigations under both sections will be followed, except
as otherwise provided.

() Upon receipt of a valid complaint, OSHA shall notify the named person
of the filing of the complaint by providing a copy of the complaint,
sanitized to protect witness confidentiality if necessary, and shall also notify
the named person of his or her rights under 29 CFR 1978.103 (b) and (c).
§ 1978.103 Investigation.

(a) OSHA shall investigate and gather data concerning the case as it deems
appropriate.

(b) Within twenty days of his or her receipt of the complaint the named
person may submit to OSHA a written statement and any affidavits or
documents explaining or defending his or her position. Within the same
twenty days the named person may request a meeting with OSHA to present
his or her position. The meeting will be held before the issuance of any
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findings or preliminary order. At the meeting the named person may be
accompanied by counsel and by any persons with information relating to the
complaint, who may make statements concerning the case. At such meeting
OSHA may present additional allegations of violations which may have
been discovered in the course of its investigation.

(c) If, on the basis of information gathered under paragraphs (a) and (b) of
this section, OSHA has reasonable cause to believe that the named person
has violated the Act and that temporary reinstatement is warranted, prior to
the issuance of findings and preliminary order as provided for in §
1978.104, OSHA shall again contact the named person to give him or her
notice of the substance of the relevant evidence supporting the
complainant’s allegations as developed during the course of the
investigation. The named person shall be given the opportunity to submit
a written response, to meet with the investigators and to present statements
from rebuttal witnesses. The named person shall present this rebuttal
evidence within five days of OSHA’s notification pursuant to this
subsection, or as soon thereafter as OSHA and the named person can agree,
if the interests of justice so require.

8§ 1978.104 Issuance of findings and preliminary orders.

(a) After considering all the relevant information collected during the
investigation, the Assistant Secretary will issue, within sixty days of the
filing of the complaint, written findings as to whether there is reasonable
cause to believe that the named person or others have discriminated against
the complainant in violation of section 405 (a) or (b). If the Assistant
Secretary concludes that there is reasonable cause to believe that a violation
has occurred, he shall accompany his findings with a preliminary order
providing the relief prescribed in section 405(c)(2)(B). Such order will
include, where appropriate, a requirement that the named person abate the
violation; reinstatement of the complainant to his or her former position,
together with the compensation (including back pay), terms, conditions and
privileges of the complainant’s employment; and payment of compensatory
damages. At the complainant’s request the order may also assess against the
named party the complainant’s costs and expenses (including attorney’s
fees) reasonably incurred in filing the complaint.

(b) The findings and the preliminary order shall be sent by certified mail,
return receipt requested, to all parties of record. The letter accompanying
the findings and order shall inform the parties of the right to object to the
findings and/or the order and shall give the address of the Chief
Administrative Law Judge. At the same time, the Assistant Secretary shall
file with the Chief Administrative Law Judge, U.S. Department of Labor,
the original complaint and a copy of the findings and/or order.

(c) Upon the issuance of findings that there is reasonable cause to believe
that a violation has occurred, any pending section 11(c) complaint will be
suspended until the section 405 proceeding is completed. When the section
405 proceeding is completed the Assistant Secretary will determine what
action, if any, is appropriate on the section 11(c) complaint. If the Assistant
Secretary’s findings indicate that a violation has occurred, the Assistant
Secretary shall make a separate determination as to whether section 11(c)
has been violated.
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§ 1978.105 Objections to the findings and the preliminary order.

(a) Basic procedures. Within thirty days of receipt of the findings or
preliminary order the named person or the complainant, or both, may file
objections to the findings or preliminary order providing relief or both and
request a hearing on the record. The objection and request shall be in
writing and shall state whether the objection is to the findings or the
preliminary order or both. Such objection shall also be considered a request
for a hearing. The date of the postmark shall be considered to be the date of
filing. Objections shall be filed with the Chief Administrative Law Judge,
U.S. Department of Labor, Washington, DC and copies of the objections
shall be mailed at the same time to the other parties of record, including the
Assistant Secretary’s designee who issued the findings and order.

(b) Effective date of findings and preliminary order and failure to object.
(1) The findings and the preliminary order shall be effective thirty days after
the named person’s receipt thereof, or on the compliance date set forth in
the preliminary order, whichever is later, unless an objection to the findings
or preliminary order has been timely filed. However, the portion of any
preliminary order requiring reinstatement shall be effective immediately
upon the named person’s receipt of the findings and preliminary order,
regardless of any objections thereto.

(2) If no timely objection is filed with respect to either the findings or the
preliminary order, such findings or preliminary order, as the case may be,
shall become final and not subject to judicial review.

Litigation

§ 1978.106 Scope of rules; applicability of other rules; notice of hearing.
(a) Except as otherwise noted, hearings shall be conducted in accordance
with the Rules of Practice and Procedure for Administrative Hearings
Before the Office of Administrative Law Judges promulgated at 29 CFR
part 18, 48 FR 32538 (July 15, 1983), amended at 49 FR 2739 January 20,
1984. Hearings shall be conducted as hearings de novo.

(b) Upon receipt of an objection, the Chief Administrative Law Judge shall
immediately assign the case to a judge who shall, within seven days
following the receipt of the objection, notify the parties, by certified mail,
of the day, time, and place of hearing. The hearing shall commence within
30 days of the filing of the objection, except upon a showing of good cause
or unless otherwise agreed to by the parties.

(c) If both complainant and the named person object to the findings and/or
order, the objections shall be consolidated and a single hearing shall be
conducted. If the objections are not received simultaneously, the hearing
shall commence within 30 days of the receipt of the later objection.

(d) Atthe time the hearing order issues, the judge may order the prosecuting
party to file a pre-hearing statement of position, which shall briefly set forth
the issues involved in the proceeding and the remedy requested. Such pre-
hearing statement shall be filed within three days of the receipt of the
hearing order and shall be served on all parties by certified mail. Thereafter,
within three days of receipt of the prosecuting party’s pre-hearing
statement, the other parties to the proceeding shall file pre-hearing
statements of position.

§ 1978.107 Parties.
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(a) Inany case in which only the named person objects to the findings or the
preliminary order the Assistant Secretary ordinarily shall be the prosecuting
party. In such a case the complainant shall also be a party and may engage
in discovery, present evidence or otherwise act as a party. The named
person shall be the party-respondent. If, at any time after the named person
files objections, the Assistant Secretary and complainant agree, the
complainant may present the case to the judge. Under such circumstances
the case will be handled as if it had arisen under paragraph (b) of this
section.

(b) In any case in which only the complainant objects to findings that the
complaint lacks merit, to the preliminary order, or to both, the complainant
shall be the prosecuting party. The Assistant Secretary may as of right
intervene as a party at any time in proceedings under this paragraph. The
named person shall be the party-respondent.

(c) Inany case in which both the complainant and the named person object
to the preliminary order the Assistant Secretary shall be the prosecuting
party. The complainant and the named person shall be the party-
respondents. In any such case, if the named person also objected to the
findings the Assistant Secretary, complainant, and named party shall each
have the party status, rights, and responsibilities set forth in paragraph (a)
of this section with respect to the findings.

8§ 1978.108 Captions, titles of cases.

(a) Cases described in 8 1978.107(a) shall be titled: Assistant Secretary of
Labor for Occupational Safety and Health, Prosecuting Party and (Name of
Complainant), Complainant v. (Name of named person), Respondent.

(b) Cases described in 8 1978.107(b) shall be titled: (Name of complainant),
Complainant v. (Name of named person), Respondent.

(c) Cases described in 8 1978.107(c) shall be titled: Assistant Secretary of
Labor for Occupational Safety and Health, Prosecuting Party v. (Name of
named person), Respondent. (Name of complainant), Complainantv. (Name
of named person), Respondent.

(d) The titles listed in paragraphs (a), (b), and (c) of this section shall appear
at the left upper portion of the initial page of any pleading or document
(other than exhibits) filed.

§ 1978.109 Decision and orders.

(a) Administrative Law Judge decisions.

The administrative law judge shall issue a decision within 30 days after the
close of the record. The close of the record shall occur no later than 30 days
after the filing of the objection, except upon a showing of good cause or
unless otherwise agreed to by the parties. For the purposes of the statute the
issuance of the judge’s decision shall be deemed the conclusion of the
hearing. The decision shall contain appropriate findings, conclusions, and
an order pertaining to the remedy which, among other things, may provide
for reinstatement of a discharged employee and also may include an award
of the complainant’s costs and expenses (including attorney’s fees)
reasonably incurred in bringing and litigating the case, if the complainant’s
position has prevailed. The decision shall be forwarded immediately,
together with the record, to the Secretary for review by the Secretary or his
or her designee. The decision shall be served upon all parties to the
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proceeding.

(b) The administrative law judge’s decision and order concerning whether
the reinstatement of a discharged employee is appropriate shall be effective
immediately upon receipt of the decision by the named person. All other
portions of the judge’s order are stayed pending review by the Secretary.

(c) Final order.

(1) Within 120 days after issuance of the administrative law judge’s
decision and order, the Administrative Review Board, United States
Department of Labor, shall issue a final decision and order based on the
record and the decision and order of the administrative law judge.

(2) The parties may file with the Administrative Review Board, United
States Department of Labor, briefs in support of or in opposition to the
administrative law judge’s decision and order within thirty days of the
issuance of that decision unless the Administrative Review Board, United
States Department of Labor, upon notice to the parties, establishes a
different briefing schedule.

(3) The findings of the administrative law judge with respect to questions
of fact, if supported by substantial evidence on the record considered as a
whole, shall be considered conclusive.

(4) Where the Administrative Review Board, United States Department of
Labor, determines that the named party has not violated the law, the final
order shall deny the complaint.

(5) The final decision and order of the Administrative Review Board,
United States Department of Labor, shall be served upon all parties to the
proceeding. [53 FR 47681, Nov. 25, 1988, as amended at 61 FR 19986,
May 3, 1996]

§ 1978.110 Judicial review.

(a) Within 60 days after the issuance of a final order under 8 1978.109, any
person adversely affected or aggrieved by such order may file a petition for
review of the order in the United States Court of Appeals for the circuit in
which the violation allegedly occurred or the circuit in which the person
resided on the date of the violation (49 U.S.C. 2305(d)(1)).

(b) A final order of the Administrative Review Board, United States
Department of Labor, shall not be subject to judicial review in any criminal
or other civil proceedings (49 U.S.C. 2305(d)(2)).

(c) The record of a case, including the record of proceedings before the
administrative law judge, shall be transmitted by the Administrative Review
Board, United States Department of Labor, to the appropriate court
pursuant to the rules of such court.

[53 FR 47681, Nov. 25, 1988, as amended at 61 FR 19986, May 3, 1996]
§1978.111 Withdrawal of section 405 complaints, objections, and findings;
settlement.

(@) At any time prior to the filing of objections to the findings or
preliminary order, an employee may withdraw his or her section 405
complaint by filing a written withdrawal with the Assistant Secretary. The
Assistant Secretary shall thereafter determine whether the withdrawal shall
be approved. The Assistant Secretary shall notify the named person of the
approval of any withdrawal.

(b) The Assistant Secretary may withdraw his findings or a preliminary
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order at any time before the expiration of the 30-day objection period,
provided that no objection has yet been filed, and substitute new findings
or preliminary order. The date of the receipt of the substituted findings or
order shall begin a new 30-day objection period.

(c) At any time before the findings or order become final, a party may
withdraw his objections to the findings or order by filing a written
withdrawal with the administrative law judge or, if the case is on review,
with the Administrative Review Board, United States Department of Labor.
The judge or the Administrative Review Board, United States Department
of Labor, as the case may be, shall affirm any portion of the findings or
preliminary order with respect to which the objection was withdrawn.
(d)(2) Investigative settlements. At anytime after the filing of a section 405
complaint by an employee and before the finding and/or order are objected
to, or become a final order by operation of law, the case may be settled if
the Assistant Secretary, the complainant and the named person agree to a
settlement.

(2) Adjudicatory settlement. At any time after the filing of objections to the
Assistant Secretary’s findings and/ or order, the case may be settled if the
participating parties agree to a settlement and such settlement is approved
by the Administrative Review Board, United States Department of Labor,
or the ALJ. A copy of the settlement shall be filed with the ALJ or the
Administrative Review Board, United States Department of Labor as the
case may be.

(3) If, under paragraph (d)(1) or (2) of this section the named person makes
an offer to settle the case which the Assistant Secretary, when acting as the
prosecuting party, deems to be a fair and equitable settlement of all matters
at issue and the complainant refuses to accept the offer, the Assistant
Secretary may decline to assume the role of prosecuting party as set forth
in § 1978.107(a). In such circumstances, the Assistant Secretary shall
immediately notify the complainant that his review of the settlement offer
may cause the Assistant Secretary to decline the role of prosecuting party.
After the Assistant Secretary has reviewed the offer and when he or she has
decided to decline the role of prosecuting party, the Assistant Secretary
shall immediately notify all parties of his or her decision in writing and, if
the case is before the administrative law judge, or the Administrative
Review Board, United States Department of Labor on review, a copy of the
notice shall be sent to the appropriate official. Upon receipt of the Assistant
Secretary’s notice, the parties shall assume the roles set forth in §
1978.107(b).

[53 FR 47681, Nov. 25, 1988, as amended at 61 FR 19986, May 3, 1996]
Miscellaneous provisions

§ 1978.112 Arbitration or other proceedings.

(a) General.

(1) An employee who files a complaint under section 405 of the Act may
also pursue remedies under grievance arbitration proceedings in collective
bargaining agreements. In addition, the complainant may concurrently
resort to other agencies for relief, such as the National Labor Relations
Board. The Secretary’s jurisdiction to entertain section 405 complaints, to
investigate, and to determine whether discrimination has occurred, is
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independent of the jurisdiction of other agencies or bodies. The Secretary
may proceed with the investigation and the issuance of findings and orders
regardless of the pendency of other proceedings.

(2) However, the Secretary also recognizes the national policy favoring
voluntary resolution of disputes under procedures in collective bargaining
agreements. By the same token, due deference should be paid to the
jurisdiction of other forums established to resolve disputes which may also
be related to section 405 complaints.

(3) Where complainant is in fact pursuing remedies other than those
provided by section 405, the Secretary may, in his or her discretion,
postpone a determination of the section 405 complaint and defer to the
results of such proceedings.

(b) Postponement of determination. When a complaint is under
investigation pursuantto § 1978.103, postponement of determination would
be justified where the rights asserted in other proceedings are substantially
the same as rights under section 405 and those proceedings are not likely to
violate rights guaranteed by section 405. The factual issues in such
proceedings must be substantially the same as those raised by a section 405
complaint, and the forum hearing the matter must have the power to
determine the ultimate issue of discrimination.

(c) Deferral to outcome of other proceedings. A determination to defer to
the outcome of other proceedings initiated by a complainant must
necessarily be made on a case-by-case basis, after careful scrutiny of all
available information. Before the Assistant Secretary or the Secretary defers
to the results of other proceedings, it must be clear that those proceedings
dealt adequately with all factual issues, that the proceedings were fair,
regular, and free of procedural infirmities, and that the outcome of the
proceedings was not repugnant to the purpose and policy of the Act. In this
regard, if such other actions initiated by a complainant are dismissed
without adjudicatory hearing thereof, such dismissal will not ordinarily be
regarded as determinative of the section 405 complaint.

§ 1978.113 Judicial enforcement.

Whenever any person has failed to comply with a preliminary order of
reinstatement or a final order or the terms of a settlement agreement, the
Secretary may file a civil action seeking enforcement of the order in the
United States district court for the district in which the violation was found
to occur.

§ 1978.114 Statutory time periods.

The time requirements imposed on the Secretary by these regulations are
directory in nature. While every effort will be made to meet these
requirements, there may be instances when it is not possible to meet these
requirements. Failure to meet these requirements does not invalidate any
action by the Assistant Secretary or Secretary under section 405.

§ 1978.115 Special circumstances; waiver of rules.

In special circumstances not contemplated by the provisions of these rules,
or for good cause shown, the judge or the Secretary on review may, upon
application, after three days notice to all parties and intervenors, waive any
rule or issue such orders as justice or the administration of section 405
requires.
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Coast Guard

Rules and Regulations

Department of Transportation

33 CFR Part 53

Coast Guard Whistleblower Protection
Agency: Office of the Secretary, DOT.
Action: Final rule.

56 Federal Register 13404 (April 2, 1991)

SUMMARY: This final rule implements the whistleblower protection
provisions contained in Public Law 100-456. The rule applies to the United
States Coast Guard, the Board for Correction of Military Records of the
Coast Guard, and the Department of Transportation's Inspector General. It
establishes procedures to ensure that members of the United States Coast
Guard are protected from reprisals for making, or preparing to make, lawful
communications to a Member of Congress or an Inspector General. In
addition, the rule specifically requires the reporting and investigation of
reprisal allegations, and provides for remedies when reprisal is found,
including disciplinary action against any person taking reprisal and the
correction of military records when appropriate.

DATES: Effective May 2, 1991.

SUPPLEMENTARY INFORMATION: Public Law 100-456 sets forth
specific protections to be afforded to members of the Armed Forces who
make lawful communications to a Member of Congress or to an Inspector
General. Public Law 101-225, atechnical correction, clarifies that, when the
Coast Guard is not operating as a service in the Navy, Coast Guard
members must submit complaints under this Act to the Inspector General
of the Department of Transportation, and that the Secretary of
Transportation may, if necessary, provide final review of the action.
Members of the Armed Forces who become aware of information
evidencing wrongdoing or waste of funds generally have a duty to report
such information through the chain of command. Public Law 100-456
establishes that those individuals also have the right to communicate
directly with a Member of Congress or an Inspector General, unless the
communication is unlawful under applicable law or regulation. When these
individuals make lawful disclosures, the statute mandates that they be
protected from adverse personnel consequences, or the threat of such
consequences. These individuals have the right to a prompt investigation
and administrative review of claims of reprisals. If any claim of reprisal is
found meritorious, the Secretary of Transportation is required to initiate
appropriate corrective action, and the Board for Correction of Military
Records should entertain any application for correction of records submitted
by an aggrieved member. The Department published a notice of proposed
rulemaking (NPRM) to implement these statutory changes on June 26, 1990
(55 FR 25983). The NPRM, which contains an extensive discussion of the
statute and proposed regulatory language, provided a 60-day comment
period, which closed on August 27, 1990. No comments were filed in
response to the NPRM. The Department is therefore adopting the notice as
proposed with minor clarifying changes that more closely track the statutory
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language.

List of Subjects in 33 CFR Part 53

Administrative practice and procedure, Fraud, Investigations, Military
personnel, Whistleblowing.

Accordingly, title 33 of the Code of Federal Regulations is amended to add
part 53 as follows:

PART 53--COAST GUARD WHISTLEBLOWER PROTECTION

53.1 Purpose.

53.3 Applicability.

53.5 Definitions.

53.7 Requirements.

53.9 Responsibilities.

53.11 Procedures.

Authority: 10 U.S.C. 1034, Pub. L. 100-456, Pub. L. 101-225.

§ 53.1 Purpose.

This part:

(a) Establishes policy and implements section 1034 of title 10 of the United
States Code to provide protection against reprisal to members of the Coast
Guard for making a lawful communication to a Member of Congress or an
Inspector General.

(b) Assigns responsibilities and delegates authority for such protection and
prescribes operating procedures.

§ 53.3 Applicability.

This part applies to members of the United States Coast Guard, the Board
for Correction of Military Records of the Coast Guard, and the Department
of Transportation's Office of the Inspector General.

§ 53.5 Definitions.

As used in this part, the following terms shall have the meaning stated,
except as otherwise provided: Board for Correction of Military Records of
the Coast Guard. The Department of Transportation Board for Correction
of Military Records of the Coast Guard (Board) is empowered under 10
U.S.C. 1552 to make corrections of Coast Guard military records. The
Board is part of the Office of the General Counsel in the Office of the
Secretary of Transportation. Corrective Action. Any action deemed
necessary to make the complainant whole, changes in agency regulations
or practices, and/or administrative or disciplinary action against offending
personnel, or referral to the U.S. Attorney General or courtmartial
convening authority of any evidence of criminal violation. Inspector
General. The Inspector General in the Office of Inspector General of the
Department of Transportation, as appointed under the Inspector General Act
of 1978.Law Specialist. A commissioned officer of the Coast Guard
designated for special duty (law). Member of the Coast Guard. Any past or
present Coast Guard uniformed personnel, officer or enlisted, regular or
reserve. This definition includes cadets of the Coast Guard Academy.
Member of Congress. In addition to a Representative or a Senator, the term
includes any Delegate or Resident Commissioner to Congress. Personnel
Action. Any action taken regarding a member of the Coast Guard that
adversely affects or has the potential to adversely affect the member's
position or his or her career. Such actions include, but are not limited to, a
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disciplinary or other corrective action; a transfer or reassignment; a
performance evaluation; or a decision concerning a promotion, pay,
benefits, awards, or training. Reprisal. Taking or threatening to take an
unfavorable personnel action or withholding or threatening to withhold a
favorable personnel action against a member of the Coast Guard for making
or preparing to make a communication to a Member of Congress or an
Inspector General. Secretary. The Secretary of Transportation or his or her
delegate.

§ 53.7 Requirements.

(@) No person within the Department of Transportation may restrict a
member of the Coast Guard from lawfully communicating with a Member
of Congress or an Inspector General.

(b) Members of the Coast Guard shall be free from reprisal for making or
preparing to make lawful communications to Members of Congress or an
Inspector General.

(c) Any employee or member of the Coast Guard who has the authority to
take, direct others to take, or recommend or approve any personnel action
shall not, under such authority, take, withhold, threaten to take, or threaten
to withhold a personnel action regarding any member of the Coast Guard
in reprisal for making or preparing to make a lawful communication to a
Member of Congress or an Inspector General.

§ 53.9 Responsibilities.

() The Inspector General, Department of Transportation shall:

(1) Expeditiously investigate any allegation, if such allegation is submitted,
that a personnel action has been taken (or threatened) in reprisal for making
or preparing to make a lawful communication to a Member of Congress or
an Inspector General concerning a complaint or disclosure of information
that the member reasonably believes constitutes evidence of a violation of
law or regulation, mismanagement, a gross waste of funds, an abuse of
authority, or a substantial and specific danger to public health or safety. No
investigation is required when such allegation is submitted more than 60
days after the Coast Guard member became aware of the personnel action
that is the subject of the allegation.

(2) Initiate a separate investigation of the information the Coast Guard
member believes evidences wrongdoing if such investigation has not
already been initiated. The Inspector General is not required to make such
an investigation if the information that the Coast Guard member believes
evidences wrongdoing relates to actions that took place during combat.
(3) Complete the investigation of the allegation of reprisal and issue a report
not later than 90 days after receipt of the allegation, which shall include a
thorough review of the facts and circumstances relevant to the allegation,
the relevant documents acquired during the investigation, and summaries
of interviews conducted. The Inspector General may forward a
recommendation as to the disposition of the complaint.

(4) Submit a copy of the investigation report to the Secretary of
Transportation and to the Coast Guard member making the allegation not
later than 30 days after the completion of the investigation. The copy of the
report issued to the Coast Guard member may exclude any information not
otherwise available to the Coast Guard member under the Freedom of
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Information Act (5 U.S.C. 552).

(5) If a determination is made that the report cannot be issued within 90
days of receipt of the allegation, notify the Secretary and the Coast Guard
member making the allegation of the reasons why the report will not be
submitted within that time, and state when the report will be submitted.
(6) At the request of the Board, submit a copy of the investigative report to
the Board.

(7) After the final action with respect to an allegation filed under this part,
whenever possible, interview the person who made the allegation to
determine *13406 the views of that person concerning the disposition of the
matter.

(b) The Board shall, in accordance with its regulations (33 CFR part 52):
(1) Consider under 10 U.S.C. 1552 and 33 CFR part 52 an application for
the correction of records made by a Coast Guard member who has filed a
timely complaint with the Inspector General, alleging that a personnel
action was taken in reprisal for making or preparing to make a lawful
communication to a Member of Congress or an Inspector General. This may
include oral argument, examining and cross-examining witnesses, taking
depositions, and conducting an evidentiary hearing at the Board's discretion.
(2) Review the report of any investigation by the Inspector General into the
Coast Guard member's allegation of reprisal.

(3) As deemed necessary, request the Inspector General to gather further
evidence and issue a further report to the Board.

(4) Issue a final decision concerning the application for the correction of
military records under this part not later than 180 days after receipt of a
complete application.

(c) If the Board elects to hold an administrative hearing, the Coast Guard
member may be represented by a Coast Guard law specialist if:

(1) The Inspector General, in the report of the investigation, finds there is
probable cause to believe that a personnel action was taken, withheld, or
threatened in reprisal for the Coast Guard member making or preparing to
make a lawful communication to a Member of Congress or an Inspector General;
(2) The Chief Counsel of the Coast Guard determines that the case is
unusually complex or otherwise requires the assistance of a law specialist
to ensure proper presentation of the legal issues in the case; and

(3) The Coast Guard member is not represented by outside counsel chosen
by the member.

(d) If the Board elects to hold an administrative hearing, the Board must
ensure that the Coast Guard member may examine witnesses through
deposition, serve interrogatories, and request the production of evidence,
including evidence in the Inspector General investigatory record but not
included in the report released to the member.

(e) If the Board determines that a personnel action was taken in reprisal for
a Coast Guard member making or preparing to make a lawful
communication to a Member of Congress or an Inspector General, the
Board may forward its recommendation to the Secretary for the institution
of appropriate administrative or disciplinary action against the individual
or individuals found to have taken reprisal, and direct any appropriate
correction of the member's records.
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(F) The Board shall notify the Inspector General of the Board's decision
concerning an application for the correction of military records of a Coast
Guard member who alleged reprisal for making or preparing to make a
lawful communication to a Member of Congress or an Inspector General,
and of any recommendation to the Secretary for appropriate administrative
or disciplinary action against the individual or individuals found to have
taken reprisal.

(9) When reprisal is found, the Secretary shall ensure that appropriate
corrective action is taken.

§ 53.11 Procedures.

(@) Any member of the Coast Guard, who reasonably believes a personnel
action (including the withholding of an action) was taken or threatened in
reprisal for making or preparing to make a lawful communication to a
Member of Congress or an Inspector General, may file acomplaint with the
DOT Inspector General Hotline under this part. Such a complaint may be
filed by telephone, or by letter addressed to the Department of
Transportation, Office of Inspector General, Hotline Center, P.O. Box
23178, Washington, D.C. 20026-0178. Telephone Numbers: 1-800-424-
9071, FTS 8-366-1461. The commercial number is (202) 366-1461.

(b) The complaint should include the name, address, and telephone number
of the complainant; the name and location of the activity where the alleged
violation occurred; the personnel action taken, or threatened, that is alleged
to be motivated by reprisal; the individual(s) believed to be responsible for
the personnel action; the date when the alleged reprisal occurred; and any
information that suggests or evidences a connection between the
communication and reprisal. The complaint should also include a
description of the communication to a Member of Congress or an Inspector
General including a copy of any written communication and a brief
summary of any oral communication showing date of communication,
subject matter, and the name of the person or official to whom the
communication was made.

(c) A member of the Coast Guard who is alleging reprisal for making or
preparing to make a lawful communication to a Member of Congress or an
Inspector General, may submit an application for the correction of military
records to the Board, in accordance with regulations governing the Board.
See 33 CFR part 52.

(d) An application submitted under paragraph (c) of this section shall be
considered in accordance with regulations governing the Board. See 33
CFR part 52.

Issued in Washington, DC, on March 26, 1991.

Samuel K. Skinner,

Secretary

Memorandum of Understanding Between the Federal Aviation
Administration (FAA) and the Occupational Safety and Health
Administration(OSHA)

Friday, August 30, 2002

67 Federal Register 55883 (August 30, 2002)
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AGENCIES: Occupational Safety and Health Administration, Department
of Labor and Federal Aviation Administration, Department of Transportation.
SUMMARY: The Federal Aviation Administration (FAA) and the
Occupational Safety and Health Administration (OSHA) entered into a
Memorandum of Understanding (MOU), effective March 22, 2002. The
purpose of the MOU is to facilitate coordination and cooperation
concerning the employee protection provisions of the Aviation
Whistleblower Protection Program, 49 U.S.C. 42121. Both agencies agree
that administrative efficiency and sound enforcement policies will be
maximized by this cooperation and the timely exchange of information in
areas of mutual interest. The text of the MOU is set forth below.
Authority: 49 U.S.C. 42121; Secretary of Labor's Order No. 3-2000, 65 FR
50017 (August 16, 2000).

Signed at Washington, DC, this 15 day of August, 2002.

For the Occupational Safety and Health Administration.

John L. Henshaw,

Assistant Secretary, Occupational Safety and Health Administration.
Memorandum of Understanding Between The Federal Auviation
Administration, U.S. Department of Transportation and The Occupational
Safety and Health Administration, U.S. Department of Labor

I. Purpose

The purpose of this Memorandum of Understanding (MOU) is to facilitate
coordination and cooperation concerning the protection of employees who
provide air safety information under the provisions of Section 519 of the
Wendell H. Ford Aviation Investment and Reform Act for the 21st Century,
49 U.S.C. 42121.

I1. Background

The Aviation Whistleblower Protection Program, 49 U.S.C. 42121,
prohibits air carriers, air carrier contractors, and air carrier subcontractors
from discharging an employee or otherwise discriminating against an
employee with respect to compensation, terms, conditions, or privileges of
employment because the employee (or any person acting pursuant to a
request of the employee)--(1) Provided, caused to be provided, or is about
to provide (with any knowledge of the employer) or cause to be provided
to the employer or Federal Government information relating to any
violation or alleged violation of any order, regulation, or standard of the
Federal Aviation Administration (FAA) or any other provision of Federal
law relating to air carrier safety under this subtitle or any other law of the
United States; (2) has filed, caused to be filed, or is about to file (with any
knowledge of the employer) or cause to be filed a proceeding relating to any
violation or alleged violation of any order, regulation, or standard of FAA
or any other provision of Federal law relating to air carrier safety under this
subtitle or any other law of the United States; (3) testified or is about to
testify in such a proceeding; or (4) assisted or participated or is about to
assist or participate in such a proceeding.

FAA and the Secretary of Labor, through the Occupational Safety and
Health Administration (OSHA), both have responsibilities related to 49
U.S.C. 42121. FAA has responsibility to investigate complaints related to
air carrier safety and has authority under the FAA's statute to enforce air
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safety regulations and issue sanctions to airmen and air carriers for
noncompliance with these regulations. FAA enforcement action may
include air carrier and/or airman certificate suspension and/or revocation
and/or the imposition of civil penalties. Additionally, FAA may issue civil
penalties for violations of 49 U.S.C. 42121. OSHA has the responsibility to
investigate employee complaints of discrimination and may order a violator
to take affirmative action to abate the violation, reinstate the complainant
to his or her former position with back pay, and award compensatory
damages, including attorney fees.

Although FAA and OSHA will carry out their statutory responsibilities
independently, the agencies agree that administrative efficiency and sound
enforcement policies will be maximized by cooperation and the timely
exchange of information in areas of mutual interest.

I11. Process for Coordination

This MOU sets forth a process that FAA and OSHA agree to follow.
FAA and OSHA will establish a procedure for coordinating and supporting
enforcement of 49 U.S.C. 42121. OSHA agrees to promptly notify the FAA
national headquarters Whistleblower Protection Program point of contact
of any discrimination complaints *55884 filed with the Department of
Labor (DOL) under 49 U.S.C. 42121. OSHA will promptly provide FAA
with a copy of the complaint, findings and preliminary orders, investigation
reports, and orders associated with any hearing or administrative appeal
related to the complaint. OSHA will also keep FAA currently informed of
the status of any administrative or judicial proceeding seeking review of an
order of DOL issued under 49 U.S.C. 42121.

When an individual directly notifies FAA of alleged discrimination that
involves air carrier safety, FAA will investigate the safety complaint and
will provide OSHA with a copy of the individual's allegations. FAA will
inform the individual that a personal remedy for discrimination is available
only through DOL and that the individual should personally contact DOL.
FAA will provide the individual with the local address and telephone
number of the nearest OSHA office and advise the individual that the law
requires that complaints be filed with OSHA within ninety (90) days of the
alleged discrimination. FAA and OSHA agree to cooperate with each other
to the fullest extent possible in every case of alleged discrimination
involving an employee of air carrier or air carrier contractor or
subcontractor of an air carrier. Each agency agrees to share all information
it obtains relating to each complaint of discrimination and will adopt
mutually agreeable procedures for the protection of information that either
agency deems confidential. Each agency shall designate and maintain points
of contact within its national headquarters and regional offices for purposes
of implementation of this MOU and continued program oversight. A
national headquarters Aviation Whistleblower Protection Program point of
contact will be established and identified by each agency within ten (10)
days after the effective date of this agreement. Regional office points of
contact for each agency will be identified within six (6) months after the
effective date of this agreement. Matters affecting program procedures and
policy issues will be handled by the respective national headquarters office
of each agency.
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IV. Implementation

The FAA official responsible for implementation of this Agreement is the
FAA Administrator; the DOL official responsible for implementation of this
Agreement is the OSHA Assistant Secretary.

V. Amendment and Termination

This Agreement may be amended or modified upon written agreement by
both parties to the Agreement. The Agreement may be terminated upon
ninety (90) days written notice by either party.

V1. Legal Effect

Nothing in this MOU is intended to diminish or otherwise affect the
authority of either agency to implement its respective statutory functions,
including the OSHA authority under the Occupational Safety and Health
Act, 29 U.S.C. 651 et seq., nor is it intended to create any right or benefit,
substantive or procedural, enforceable at law by a party against the United
States, its agencies, its officers, or any other person. This MOU is effective
upon signature by both parties.

Dated: March 11, 2002.

Jane F. Garvey,

Administraton, Federal Aviation Administration, U.S. Department of
Transportation.

Dated: March 22, 2002.

John L. Henshaw,

Assistant Secretary, Occupational Safety and Health, U.S. Department of
Labor.
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DEPARTMENT OF LABOR

Occupational Safety and Health Administration

29 CFR Part 1979

Procedures for the Handling of Discrimination Complaints under
Section 519 of the Wendell H. Ford Aviation Investment and Reform
Act for the 21st Century

ACTION: Final Rule

68 Federal Register 14099 (March 21, 2003)

Subpart A - Complaints, Investigations, Findings and Preliminary Orders
1979.100 Purpose and scope.

1979.101 Definitions.

1979.102 Obligations and prohibited acts.

1979.103 Filing of discrimination complaint.

1979.104 Investigation.

1979.105 Issuance of findings and preliminary orders.

Subpart B - Litigation

1979.106 Objections to the findings and the preliminary order and request
for a hearing.

1979.107 Hearings.

1979.108 Role of Federal agencies.

1979.109 Decision and orders of the administrative law judge.

1979.110 Decision and orders of the Administrative Review Board.
Subpart C - Miscellaneous Provisions

1979.111 Withdrawal of complaints, objections, and findings; settlement.
1979.112 Judicial review.

1979.113 Judicial enforcement.

1979.114 Special circumstances; waiver of rules.

Authority: 49 U.S.C. 42121; Secretary of Labor’s Order 5-2002, 67 FR
65008 (October 22, 2002).

Subpart A - Complaints, Investigations, Findings and Preliminary Orders
§1979.100 Purpose and scope.

(a) This part implements procedures under section 519 of the Wendell H.
Ford Aviation Investment and Reform Act for the 21* Century, 49 U.S.C.
42121 (*AIR21”), which provides for employee protection from
discrimination by air carriers or contractors or subcontractors of air carriers
because the employee has engaged in protected activity pertaining to a
violation or alleged violation of any order, regulation, or standard of the
Federal Aviation Administration or any other provision of Federal law
relating to air carrier safety.

(b) This part establishes procedures pursuant to AIR21 for the expeditious
handling of discrimination complaints made by employees, or by persons
acting on their behalf. These rules, together with those rules codified at 29
CFR part 18, set forth the procedures for submission of complaints under
AIR21, investigations, issuance of findings and preliminary orders,
objections to findings and orders, litigation before administrative law
judges, post-hearing administrative review, and withdrawals and
settlements.

81979.101 Definitions.
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“Act” or “AIR21” means section 519 of the Wendell H. Ford Aviation
Investment and Reform Act for the 21* Century, Public Law 106-181, April
5, 2000, 49 U.S.C. 42121.

“Air carrier” means a citizen of the United States undertaking by any
means, directly or indirectly, to provide air transportation.

“Assistant Secretary” means the Assistant Secretary of Labor for
Occupational Safety and Health or the person or persons to whom he or she
delegates authority under the Act.

“Complainant” means the employee who filed a complaint under the Act or
on whose behalf a complaint was filed.

“Contractor” means a company that performs safety-sensitive functions by
contract for an air carrier.

“Employee” means an individual presently or formerly working for an air
carrier or contractor or subcontractor of an air carrier, an individual
applying to work for an air carrier or contractor or subcontractor of an air
carrier, or an individual whose employment could be affected by an air
carrier or contractor or subcontractor of an air carrier.

“Named person” means the person alleged to have violated the Act.
“OSHA” means the Occupational Safety and Health Administration of the
United States Department of Labor.

“Person” means one or more individuals, partnerships, associations,
corporations, business trusts, legal representatives, or any group of persons.
“Secretary” means the Secretary of Labor or persons to whom authority
under the Act has been delegated.

81979.102 Obligations and prohibited acts.

(a) No air carrier or contractor or subcontractor of an air carrier may
discharge any employee or otherwise discriminate against any employee
with respect to the employee’s compensation, terms, conditions, or
privileges of employment because the employee, or any person acting
pursuant to the employee’s request, engaged in any of the activities
specified in paragraphs (b)(1) through (4) of this section.

(b) It is a violation of the Act for any air carrier or contractor or
subcontractor of an air carrier to intimidate, threaten, restrain, coerce,
blacklist, discharge or in any other manner discriminate against any
employee because the employee has:

(1) provided, caused to be provided, or is about to provide (with any
knowledge of the employer) or cause to be provided to the air carrier or
contractor or subcontractor of an air carrier or the Federal Government,
information relating to any violation or alleged violation of any order,
regulation, or standard of the Federal Aviation Administration or any other
provision of Federal law relating to air carrier safety under subtitle VIl of
title 49 of the United States Code or under any other law of the United
States;

(2) filed, caused to be filed, or is about to file (with any knowledge of the
employer) or cause to be filed a proceeding relating to any violation or
alleged violation of any order, regulation, or standard of the Federal
Aviation Administration or any other provision of Federal law relating to
air carrier safety under subtitle V11 of title 49 of the United States Code, or
under any other law of the United States;
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(3) testified or is about to testify in such a proceeding; or

(4) assisted or participated or is about to assist or participate in such a
proceeding. * FR Page14108

(c) This part shall have no application to any employee of an air carrier,
contractor, or subcontractor who, acting without direction from an air
carrier, contractor, or subcontractor (or such person’s agent) deliberately
causes a violation of any requirement relating to air carrier safety under
Subtitle VIl Aviation Programs of Title 49 of the United States Code or any
other law of the United States.

81979.103 Filing of discrimination complaint.

(@) Who may file. An employee who believes that he or she has been
discriminated against by an air carrier or contractor or subcontractor of an
air carrier in violation of the Act may file, or have filed by any person on
the employee’s behalf, a complaint alleging such discrimination.

(b) Nature of filing. No particular form of complaint is required, except that
a complaint must be in writing and should include a full statement of the
actsand omissions, with pertinent dates, which are believed to constitute the
violations.

(c) Place of filing. The complaint should be filed with the OSHA Area
Director responsible for enforcement activities in the geographical area
where the employee resides or was employed, but may be filed with any
OSHA officer or employee. Addresses and telephone numbers for these
officials are set forth in local directories and at the following Internet
address: www.osha.gov.

(d) Time for filing. Within 90 days after an alleged violation of the Act
occurs (i.e., when the discriminatory decision has been both made and
communicated to the complainant), an employee who believes that he or she
has been discriminated against in violation of the Act may file, or have filed
by any person on the employee’s behalf, a complaint alleging such
discrimination. The date of the postmark, facsimile transmittal, or e-mail
communication will be considered to be the date of filing; if the complaint
is filed in person, by hand-delivery, or other means, the complaint is filed
upon receipt.

(e) Relationship to section 11(c) complaints. A complaint filed under
AIR21 that alleges facts which would constitute a violation of section 11(c)
of the Occupational Safety and Health Act, 29 U.S.C. 660(c), shall be
deemed to be a complaint filed under both AIR21 and section 11(c).
Similarly, acomplaint filed under section 11(c) that alleges facts that would
constitute a violation of AIR21 shall be deemed to be a complaint filed
under both AIR21 and section 11(c). Normal procedures and timeliness
requirements for investigations under the respective laws and regulations
will be followed.

81979.104 Investigation.

(a) Upon receipt of a complaint in the investigating office, the Assistant
Secretary will notify the named person of the filing of the complaint, of the
allegations contained in the complaint, and of the substance of the evidence
supporting the complaint (redacted to protect the identity of any
confidential informants). The Assistant Secretary will also notify the
named person of his or her rights under paragraphs (b) and (c) of this
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section and paragraph (e) of §1979.110. A copy of the notice to the named
person will also be provided to the Federal Aviation Administration.

(b) A complaint of alleged violation will be dismissed unless the
complainant has made a prima facie showing that protected behavior or
conduct was a contributing factor in the unfavorable personnel action
alleged in the complaint.

(1) The complaint, supplemented as appropriate by interviews of the
complainant, must allege the existence of facts and evidence to make a
prima facie showing as follows:

(i) The employee engaged in a protected activity or conduct;

(if) The named person knew or suspected, actually or constructively, that
the employee engaged in the protected activity;

(iii) The employee suffered an unfavorable personnel action; and

(iv) The circumstances were sufficient to raise the inference that the
protected activity was a contributing factor in the unfavorable action.

(2) For purposes of determining whether to investigate, the complainant will
be considered to have met the required burden if the complaint on its face,
supplemented as appropriate through interviews of the complainant, alleges
the existence of facts and either direct or circumstantial evidence to meet
the required showing, i.e., to give rise to an inference that the named person
knew or suspected that the employee engaged in protected activity and that
the protected activity was a contributing factor in the unfavorable personnel
action. Normally the burden is satisfied, for example, if the complaint
shows that the adverse personnel action took place shortly after the
protected activity, giving rise to the inference that it was a factor in the
adverse action. If the required showing has not been made, the complainant
will be so advised and the investigation will not commence.

(c) Notwithstanding a finding that a complainant has made a prima facie
showing, as required by this section, an investigation of the complaint will
not be conducted if the named person, pursuant to the procedures provided
in this paragraph, demonstrates by clear and convincing evidence that it
would have taken the same unfavorable personnel action in the absence of
the complainant's protected behavior or conduct. Within 20 days of receipt
of the notice of the filing of the complaint, the named person may submit
to the Assistant Secretary a written statement and any affidavits or
documents substantiating his or her position. Within the same 20 days the
named person may request a meeting with the Assistant Secretary to present
his or her position.

(d) If the named person fails to demonstrate by clear and convincing
evidence that it would have taken the same unfavorable personnel action in
the absence of the behavior protected by the Act, the Assistant Secretary
will conduct an investigation. Investigations will be conducted in a manner
that protects the confidentiality of any person who provides information on
a confidential basis, other than the complainant, in accordance with 29 CFR
Part 70.

(e) Prior to the issuance of findings and a preliminary order as provided for
in 81979.105, if the Assistant Secretary has reasonable cause, on the basis
of information gathered under the procedures of this part, to believe that the
named person has violated the Act and that preliminary reinstatement is
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warranted, the Assistant Secretary will again contact the named person to
give notice of the substance of the relevant evidence supporting the
complainant's allegations as developed during the course of the
investigation. This evidence includes any witness statements, which will
be redacted to protect the identity of confidential informants where
statements were given in confidence; if the statements cannot be redacted
without revealing the identity of confidential informants, summaries of their
contents will be provided. The named person shall be given the opportunity
to submit a written response, to meet with the investigators to present
statements from witnesses in support of his or her position, and to present
legal and factual arguments. The named person shall present this evidence
within ten business days of the Assistant Secretary’s notification pursuant
to this paragraph, or as soon afterwards as the Assistant Secretary and the
named person * FR Page14109 can agree, if the interests of justice so
require.

81979.105 Issuance of findings and preliminary orders.

(a) After considering all the relevant information collected during the
investigation, the Assistant Secretary will issue, within 60 days of filing of
the complaint, written findings as to whether or not there is reasonable
cause to believe that the named person has discriminated against the
complainant in violation of the Act.

(1) If the Assistant Secretary concludes that there is reasonable cause to
believe that a violation has occurred, he or she will accompany the findings
with a preliminary order providing relief to the complainant. The
preliminary order will include, where appropriate, a requirement that the
named person abate the violation; reinstatement of the complainant to his
or her former position, together with the compensation (including back
pay), terms, conditions and privileges of the complainant's employment; and
payment of compensatory damages. Where the named person establishes
that the complainant is a security risk (whether or not the information is
obtained after the complainant’s discharge), a preliminary order of
reinstatement would not be appropriate. At the complainant’s request the
order shall also assess against the named person the complainant’s costs and
expenses (including attorney’s and expert witness fees) reasonably incurred
in connection with the filing of the complaint.

(2) If the Assistant Secretary concludes that a violation has not occurred,
the Assistant Secretary will notify the parties of that finding.

(b) The findings and the preliminary order will be sent by certified mail,
return receipt requested, to all parties of record. The letter accompanying
the findings and order will inform the parties of their right to file objections
and to request a hearing, and of the right of the named person to request
attorney's fees from the administrative law judge, regardless of whether the
named person has filed objections, if the named person alleges that the
complaint was frivolous or brought in bad faith. The letter also will give
the address of the Chief Administrative Law Judge. At the same time, the
Assistant Secretary will file with the Chief Administrative Law Judge, U.S.
Department of Labor, a copy of the original complaint and a copy of the
findings and order.

(c) The findings and the preliminary order shall be effective 30 days after
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receipt by the named person pursuant to paragraph (b) of this section, unless
an objection and a request for a hearing has been filed as provided at
81979.106. However, the portion of any preliminary order requiring
reinstatement shall be effective immediately upon receipt of the findings
and preliminary order.

Subpart B - Litigation

81979.106 Objections to the findings and the preliminary order and request
for a hearing.

(a) Any party who desires review, including judicial review, of the findings
and preliminary order, or a named person alleging that the complaint was
frivolous or brought in bad faith who seeks an award of attorney’s fees,
must file any objections and/or a request for a hearing on the record within
30 days of receipt of the findings and preliminary order pursuant to
paragraph (b) of §1979.105. The objection or request for attorney’s fees
and request for a hearing must be in writing and state whether the objection
is to the findings, the preliminary order, and/or whether there should be an
award of attorney’s fees. The date of the postmark, facsimile transmittal,
or e-mail communication will be considered to be the date of filing; if the
objection is filed in person, by hand-delivery or other means, the objection
is filed upon receipt. Objections must be filed with the Chief
Administrative Law Judge, U.S. Department of Labor, Washington, D.C.
20001, and copies of the objections must be mailed at the same time to the
other parties of record, the OSHA official who issued the findings and
order, and the Associate Solicitor, Division of Fair Labor Standards, U.S.
Department of Labor, Washington, D.C. 20210.

(b)(1) If a timely objection is filed, all provisions of the preliminary order
shall be stayed, except for the portion requiring preliminary reinstatement.
The portion of the preliminary order requiring reinstatement shall be
effective immediately upon the named person's receipt of the findings and
preliminary order, regardless of any objections to the order.

(2) If no timely objection is filed with respect to either the findings or the
preliminary order, the findings or preliminary order, as the case may be,
shall become the final decision of the Secretary, not subject to judicial
review.

§1979.107 Hearings.

(a) Except as provided in this part, proceedings will be conducted in
accordance with the rules of practice and procedure for administrative
hearings before the Office of Administrative Law Judges, codified at
subpart A of 29 CFR Part 18.

(b) Upon receipt of an objection and request for hearing, the Chief
Administrative Law Judge will promptly assign the case to a judge who will
notify the parties, by certified mail, of the day, time, and place of hearing.
The hearing is to commence expeditiously, except upon a showing of good
cause or unless otherwise agreed to by the parties. Hearings will be
conducted as hearings de novo, on the record. Administrative law judges
shall have broad discretion to limit discovery in order to expedite the
hearing.

(c) If both the complainant and the named person object to the findings
and/or order, the objections will be consolidated and a single hearing will
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be conducted.

(d) Formal rules of evidence shall not apply, but rules or principles designed
to assure production of the most probative evidence shall be applied. The
administrative law judge may exclude evidence which is immaterial,
irrelevant, or unduly repetitious.

81979.108 Role of Federal agencies.

(@)(1) The complainant and the named person shall be parties in every
proceeding. Atthe Assistant Secretary’s discretion, the Assistant Secretary
may participate as a party or may participate as amicus curiae at any time
in the proceedings. This right to participate shall include, but is not limited
to, the right to petition for review of a decision of an administrative law
judge, including a decision based on a settlement agreement between
complainant and the named person, to dismiss a complaint or to issue an
order encompassing the terms of the settlement.

(2) Copies of pleadings in all cases, whether or not the Assistant Secretary
is participating in the proceeding, must be sent to the Assistant Secretary,
Occupational Safety and Health Administration, and to the Associate
Solicitor, Division of Fair Labor Standards, U.S. Department of Labor,
Washington, D.C. 20210.

(b) The FAA may participate as amicus curiae at any time in the
proceedings, at the FAA’s discretion. At the request of the FAA, copies of
all pleadings in a case must be sent to the FAA, whether or not the FAA is
participating in the proceeding

81979.109 Decision and orders of the administrative law judge.

(@) The decision of the administrative law judge will contain appropriate
findings, conclusions, and an order pertaining to the remedies provided in
* FR Pagel4110 paragraph (b) of this section, as appropriate. A
determination that a violation has occurred may only be made if the
complainant has demonstrated that protected behavior or conduct was a
contributing factor in the unfavorable personnel action alleged in the
complaint. Relief may not be ordered if the named person demonstrates by
clear and convincing evidence that it would have taken the same
unfavorable personnel action in the absence of any protected behavior.
Neither the Assistant Secretary’s determination to dismiss a complaint
without completing an investigation pursuant to 81979.104(b) nor the
Assistant Secretary’s determination to proceed with an investigation is
subject to review by the administrative law judge, and a complaint may not
be remanded for the completion of an investigation or for additional
findings on the basis that a determination to dismiss was made in error.
Rather, if there otherwise is jurisdiction, the administrative law judge shall
hear the case on the merits.

(b) If the administrative law judge concludes that the party charged has
violated the law, the order shall direct the party charged to take appropriate
affirmative action to abate the violation, including, where appropriate,
reinstatement of the complainant to that person’s former position, together
with the compensation (including back pay), terms, conditions, and
privileges of that employment, and compensatory damages. At the request
of the complainant, the administrative law judge shall assess against the
named person all costs and expenses (including attorney’s and expert
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witness fees) reasonably incurred. If, upon the request of the named person,
the administrative law judge determines that a complaint was frivolous or
was brought in bad faith, the judge may award to the named person a
reasonable attorney’s fee, not exceeding $1,000.

(c) The decision will be served upon all parties to the proceeding. Any
administrative law judge's decision requiring reinstatement or lifting an
order of reinstatement by the Assistant Secretary shall be effective
immediately upon receipt of the decision by the named person, and may not
be stayed. All other portions of the judge’s order shall be effective ten
business days after the date of the decision unless a timely petition for
review has been filed with the Administrative Review Board.

81979.110 Decision and orders of the Administrative Review Board.

(@) Any party desiring to seek review, including judicial review, of a
decision of the administrative law judge, or anamed person alleging that the
complaint was frivolous or brought in bad faith who seeks an award of
attorney’s fees, must file a written petition for review with the
Administrative Review Board (“the Board”), which has been delegated the
authority to act for the Secretary and issue final decisions under this part.
The decision of the administrative law judge shall become the final order
of the Secretary unless, pursuant to this section, a petition for review is
timely filed with the Board. The petition for review must specifically
identify the findings, conclusions or orders to which exception is taken.
Any exception not specifically urged ordinarily shall be deemed to have
been waived by the parties. To be effective, a petition must be filed within
ten business days of the date of the decision of the administrative law judge.
The date of the postmark, facsimile transmittal, or e-mail communication
will be considered to be the date of filing; if the petition is filed in person,
by hand-delivery or other means, the petition is considered filed upon
receipt. The petition must be served on all parties and on the Chief
Administrative Law Judge at the time it is filed with the Board. Copies of
the petition for review and all briefs must be served on the Assistant
Secretary, Occupational Safety and Health Administration, and on the
Associate Solicitor, Division of Fair Labor Standards, U.S. Department of
Labor, Washington, D.C. 20210.

(b) If a timely petition for review is filed pursuant to paragraph (a) of this
section, the decision of the administrative law judge shall become the final
order of the Secretary unless the Board, within 30 days of the filing of the
petition, issues an order notifying the parties that the case has been accepted
for review. If a case is accepted for review, the decision of the
administrative law judge shall be inoperative unless and until the Board
issues an order adopting the decision, except that a preliminary order of
reinstatement shall be effective while review is conducted by the Board.
The Board will specify the terms under which any briefs are to be filed.
The Board will review the factual determinations of the administrative law
judge under the substantial evidence standard.

(c) The final decision of the Board shall be issued within 120 days of the
conclusion of the hearing, which shall be deemed to be the conclusion of all
proceedings before the administrative law judge -- i.e., ten business days
after the date of the decision of the administrative law judge unless a motion
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for reconsideration has been filed with the administrative law judge in the
interim. The decision will be served upon all parties and the Chief
Administrative Law Judge by mail to the last known address. The final
decision will also be served on the Assistant Secretary, Occupational Safety
and Health Administration, and on the Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of Labor, Washington, D.C. 20210, even
if the Assistant Secretary is not a party.

(d) If the Board concludes that the party charged has violated the law, the
final order shall order the party charged to take appropriate affirmative
action to abate the violation, including, where appropriate, reinstatement of
the complainant to that person’s former position, together with the
compensation (including back pay), terms, conditions, and privileges of that
employment, and compensatory damages. At the request of the
complainant, the Board shall assess against the named person all costs and
expenses (including attorney’s and expert witness fees) reasonably incurred.
(e) If the Board determines that the named person has not violated the law,
an order shall be issued denying the complaint. If, upon the request of the
named person, the Board determines that a complaint was frivolous or was
brought in bad faith, the Board may award to the named person a reasonable
attorney’s fee, not exceeding $1,000.

Subpart C - Miscellaneous Provisions

81979.111 Withdrawal of complaints, objections, and findings; settlement.
(@) At any time prior to the filing of objections to the findings or
preliminary order, a complainant may withdraw his or her complaint under
the Act by filing a written withdrawal with the Assistant Secretary. The
Assistant Secretary will then determine whether the withdrawal will be
approved. The Assistant Secretary will notify the named person of the
approval of any withdrawal. If the complaint is withdrawn because of
settlement, the settlement shall be approved in accordance with paragraph
(d) of this section.

(b) The Assistant Secretary may withdraw his or her findings or a
preliminary order at any time before the expiration of the 30-day objection
period described in 81979.106, provided that no objection has yet been
filed, and substitute new findings or preliminary order. The date of the
receipt of the substituted findings or * FR Pagel4111 order will begin a
new 30-day objection period.

(c) At any time before the findings or order become final, a party may
withdraw his or her objections to the findings or order by filing a written
withdrawal with the administrative law judge or, if the case is on review,
with the Board. The judge or the Board, as the case may be, will determine
whether the withdrawal will be approved. If the objections are withdrawn
because of settlement, the settlement shall be approved in accordance with
paragraph (d) of this section.

(d)(2) Investigative settlements. At any time after the filing of a complaint,
and before the findings and/or order are objected to or become a final order
by operation of law, the case may be settled if the Assistant Secretary, the
complainant and the named person agree to a settlement.

(2) Adjudicatory settlements. At any time after the filing of objections to the
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Assistant Secretary’s findings and/or order, the case may be settled if the
participating parties agree to a settlement and the settlement is approved by
the administrative law judge if the case is before the judge, or by the Board
if a timely petition for review has been filed with the Board. A copy of the
settlement shall be filed with the administrative law judge or the Board, as
the case may be.

(e) Any settlement approved by the Assistant Secretary, the administrative
law judge, or the Board, shall constitute the final order of the Secretary and
may be enforced pursuant to §1979.113.

81979.112 Judicial review.

(a) Within 60 days after the issuance of a final order by the Board under
81979.110, any person adversely affected or aggrieved by the order may
file a petition for review of the order in the United States Court of Appeals
for the circuit in which the violation allegedly occurred or the circuit in
which the complainant resided on the date of the violation. A final order of
the Board is not subject to judicial review in any criminal or other civil
proceeding.

(b) If atimely petition for review is filed, the record of a case, including the
record of proceedings before the administrative law judge, will be
transmitted by the Board to the appropriate court pursuant to the rules of the
court.

81979.113 Judicial enforcement.

Whenever any person has failed to comply with a preliminary order of
reinstatement or a final order or the terms of a settlement agreement, the
Secretary or a person on whose behalf the order was issued may file a civil
action seeking enforcement of the order in the United States district court
for the district in which the violation was found to have occurred.
81979.114 Special circumstances; waiver of rules.

In special circumstances not contemplated by the provisions of this part, or
for good cause shown, the administrative law judge or the Board on review
may, upon application, after three days notice to all parties and interveners,
waive any rule or issue any orders that justice or the administration of the
Act requires.
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Department of Transportation

Federal Motor Carrier Safety Administration
Minimum Training Requirements

49 CFR Part 380

Friday, May 21, 2004

Final Rule

8§ 380.503 Entry-level driver training requirements.

Entry-level driver training must include instruction addressing the following
four areas: (d) Whistleblower protection. The right of an employee to
question the safety practices of an employer without the employee's risk of
losing a job or being subject to reprisals simply for stating a safety concern
(29 CFR part 1978).

§ 380.505 Proof of training.

An employer who uses an entry-level driver must ensure the driver has
received a training certificate containing all the information contained in §
380.513 from the training provider.

Coast Guard Board For Correction of Military Records, Procedural
Regulation

69 Federal Register 34532

March 3, 2003

Final Rule§

52.23 Counsel.

(@) Applicants may be represented by counsel at their own expense.
Applicants whose cases are processed under the Whistleblower Protection
Act and who are granted a hearing by the Board may be entitled to
representation by a Coast Guard law specialist. 2.10 U.S.C. 1034(f)(3)(A).
(b) As used in this part, the term "counsel" includes attorneys who are
members in good standing of any bar; accredited representatives of veterans'
organizations recognized by the Secretary of Veterans Affairs pursuant to
38 U.S.C. 5902; and other persons who, in the opinion of the Chair, are
competent to represent the applicant for correction. Whenever the term
"applicant” is used in these rules, except in § 52.21(c), the term shall mean
an applicant or his or her counsel.

§ 52.54 Expenses.

No expenses of any nature whatsoever incurred by an applicant, his or her
counsel, witnesses, or others acting on behalf of the applicant shall be paid
by the Government, except that an applicant may be entitled to
representation by a Coast Guard law specialist if the case has been
processed under the Whistleblower Protection Act. 10 U.S.C.
1034(F)(3)(A).



SECTION 6
WORKPLACE HEALTH AND SAFETY

Asbestos School Hazard Abatement,
Whistleblower Provision
20 U.S.C. §4018

No State or local educational agency receiving assistance under this
subchapter may discharge any employee or otherwise discriminate
against any employee with respect to the employee's compensation,
terms, conditions, or privileges of employment because the employee has
brought to the attention of the public information concerning any
asbestos problem in the school buildings within the jurisdiction of such
agency.

Asbestos School Hazard Detection and Control,
Employee Protection Provision
20 U.S.C. § 3608

No State or local educational agency receiving assistance under this
chapter may discharge any employee or otherwise discriminate against
any employee with respect to the employee's compensation, terms,
conditions, or privileges of employment because the employee has
brought to the attention of the public information concerning any
asbestos problem in the school buildings within the jurisdiction of such
agency.

Mine Health and Safety Act,
Nonretaliation Act
30 U.S.C. §815(c)

(c) Discrimination or interference prohibited; complaint; investigation;
determination; hearing. (1) No person shall discharge or in any manner
discriminate against or cause to be discharged or cause discrimination
against or otherwise interfere with the exercise of the statutory rights of
any miner, representative of miners or applicant for employment in any
coal or other mine subject to this chapter because such miner,
representative of miners or applicant for employment has filed or made a
complaint under or related to this chapter, including a complaint
notifying the operator or the operator's agent, or the representative of the
miners at the coal or other mine of an alleged danger or safety or health
violation in a coal or other mine, or because such miner, representative of
miners or applicant for employment is the subject of medical evaluations
and potential transfer under a standard published pursuant to section 811
of this title or because such miner, representative of miners or applicant
for employment has instituted or caused to be instituted any proceeding
under or related to this chapter or has testified or is about to testify in any
such proceeding, or because of the exercise by such miner, representative
of miners or applicant for employment on behalf of himself or others of
any statutory right afforded by this chapter.
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(2) Any miner or applicant for employment or representative of miners
who believes that he has been discharged, interfered with, or otherwise
discriminated against by any person in violation of this subsection may,
within 60 days after such violation occurs, file a complaint with the
Secretary alleging such discrimination. Upon receipt of such complaint,
the Secretary shall forward a copy of the complaint to the respondent and
shall cause such investigation to be made as he deems appropriate. Such
investigation shall commence within 15 days of the Secretary’s receipt of
the complaint, and if the Secretary finds that such complaint was not
frivolously brought, the Commission, on an expedited basis upon
application of the Secretary, shall order the immediate reinstatement of
the miner pending final order on the complaint. If upon such
investigation, the Secretary determines that the provisions of this
subsection have been violated, he shall immediately file a complaint with
the Commission, with service upon the alleged violator and the miner,
applicant for employment, or representative of miners alleging such
discrimination or interference and propose an order granting appropriate
relief. The Commission shall afford an opportunity for a hearing (in
accordance with section 554 of title 5 but without regard to subsection
(@)(3) of such section) and thereafter shall issue an order, based upon
findings of fact, affirming, modifying, or vacating the Secretary’s
proposed order, or directing other appropriate relief. Such order shall
become final 30 days after its issuance. The Commission shall have
authority in such proceedings to require a person committing a violation
of this subsection to take such affirmative action to abate the violation as
the Commission deems appropriate, including, but not limited to, the
rehiring or reinstatement of the miner to his former position with back
pay and interest. The complaining miner, applicant, or representative of
miners may present additional evidence on his own behalf during any
hearing held pursuant to [t]his paragraph.

(3) Within 90 days of the receipt of a complaint filed under paragraph
(2), the Secretary shall notify, in writing, the miner, applicant for
employment, or representative of miners of his determination whether a
violation has occurred. If the Secretary, upon investigation, determines
that the provisions of this subsection have not been violated, the
complainant shall have the right, within 30 days of notice of the
Secretary’s determination, to file an action in his own behalf before the
Commission, charging discrimination or interference in violation of
paragraph (1). The Commission shall afford an opportunity for a hearing
(in accordance with section 554 of title 5 but without regard to
subsection (a)(3) of such section), and thereafter shall issue an order,
based upon findings of fact, dismissing or sustaining the complainant’s
charges and, if the charges are sustained, granting such relief as it deems
appropriate, including, but not limited to, an order requiring the rehiring
or reinstatement of the miner to his former position with back pay and
interest or such remedy as may be appropriate. Such order shall become
final 30 days after its issuance. Whenever an order is issued sustaining
the complainant’s charges under this subsection, a sum equal to the
aggregate amount of all costs and expenses (including attorney’s fees) as
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determined by the Commission to have been reasonably incurred by the
miner, applicant for employment or representative of miners for, or in
connection with, the institution and prosecution of such proceedings shall
be assessed against the person committing such violation. Proceedings
under this section shall be expedited by the Secretary and the
Commission. Any order issued by the Commission under this paragraph
shall be subject to judicial review in accordance with section 816 of this
title. Violations by any person of paragraph (1) shall be subject to the
provisions of sections 818 and 820(a) of this title.

Occupational Safety and Health Act,
Nonretaliation Provision
29 U.S.C. 8§ 660(c)

(c) Discharge or discrimination against employee for exercise of rights
under this chapter; prohibition; procedure for relief.

(1) No person shall discharge or in any manner discriminate against any
employee because such employee has filed any complaint or instituted or
caused to be instituted any proceeding under or related to this chapter or
has testified or is about to testify in any such proceeding or because of
the exercise by such employee on behalf of himself or others of any right
afforded by this chapter.

(2) Any employee who believes that he has been discharged or otherwise
discriminated against by any person in violation of this subsection may,
within thirty days after such violation occurs, file a complaint with the
Secretary alleging such discrimination. Upon receipt of such complaint,
the Secretary shall cause such investigation to be made as he deems
appropriate. If upon such investigation, the Secretary determines that the
provisions of this subsection have been violated, he shall bring an action
in any appropriate United States district court against such person. In any
such action the United States district courts shall have jurisdiction, for
cause shown to restrain violations of paragraph (1) of this subsection and
order all appropriate relief including rehiring or reinstatement of the
employee to his former position with back pay.

(3) Within 90 days of the receipt of a complaint filed under this
subsection the Secretary shall notify the complainant of his
determination under paragraph (2) of this subsection.
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Occupational Safety and Health Administration
Department of Labor, Part 1977
Discrimination Against Employees for
Exercising Rights under the Williams-Steiger
Occupational Safety and Health Act of 1970

29 C.F.R. Part 1977

General.
1977.1 Introductory statement.
1977.2 Purpose of this part.
1977.3 General requirements of section 11(c)of the Act.
1977.4 Persons prohibited from discriminating.
1977.5 Persons protected by section 11(c).
1977.6 Unprotected activities distinguished.
Specific protections.
1977.9 Complaints under or related to the Act.
1977.10 Proceedings under or related to the Act.
1977.11 Testimony.
1977.12 Exercise of any right afforded by the Act.
Procedures.
1977.15 Filing of complaint for discrimination.
1977.16 Notification of Secretary of Labor’s determination.
1977.17 Withdrawal of complaint.
1977.18 Arbitration or other agency proceedings.
Some specific subjects.
1977.22 Employee refusal to comply with safety rules.
1977.23 State plans.

AUTHORITY: Secs. 8, 11, Occupational Safety and Health Act of 1970
(29 U. S. C. 657, 660); Secretary of Labor’s Order No. 12— 71 (36 FR
8754).

SOURCE: 38 FR 2681, Jan. 29, 1973, unless otherwise noted.

General

§ 1977.1 Introductory statement.

(a) The Occupational Safety and Health Act of 1970 (29 U. S. C. 651, et
seq.), hereinafter referred to as the Act, is a Federal statute of general
application designed to regulate employment conditions relating to
occupational safety and health and to achieve safer and healthier
workplaces throughout the Nation. By terms of the Act, every person
engaged in a business affecting commerce who has employees is
required to furnish each of his employees employment and a place of
employment free from recognized hazards that are causing or likely to
cause death or serious physical harm, and, further, to comply with
occupational safety and health standards promulgated under the Act. See
part 1975 of this chapter concerning coverage of the Act.

(b) The Act provides, among other things, for the adoption of
occupational safety and health standards, research and development
activities, inspections and investigations of workplaces, and
recordkeeping requirements. Enforcement procedures initiated by the
Department of Labor, review proceedings before an independent quasi-
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judicial agency (the Occupational Safety and Health Review
Commission), and express judicial review are provided by the Act. In
addition, States which desire to assume responsibility for development
and enforcement of standards which are at least as effective as the
Federal standards published in this chapter may submit plans for such
development and enforcement of the Secretary of Labor.

(c) Employees and representatives of employees are afforded a wide
range of substantive and procedural rights under the Act. Moreover,
effective implementation of the Act and achievement of its goals depend
in large part upon the active but orderly participation of employees,
individually and through their representatives, at every level of safety
and health activity.

(d) This part deals essentially with the rights of employees afforded
under section 11(c) of the Act. Section 11(c) of the Act prohibits
reprisals, in any form, against employees who exercise rights under the
Act.

§ 1977.2 Purpose of this part.

The purpose of this part is to make available in one place interpretations
of the various provisions of section 11(c) of the Act which will guide the
Secretary of Labor in the performance of his duties thereunder unless and
until otherwise directed by authoritative decisions of the courts, or
concluding, upon reexamination of an interpretation, that it is incorrect.

8§ 1977.3 General requirements of section 11( ¢) of the Act.

Section 11(c) provides in general that no person shall discharge or in any
manner discriminate against any employee because the employee has:

(a) Filed any complaint under or related to the Act;

(b) Instituted or caused to be instituted any proceeding under or related to
the Act;

(c) Testified or is about to testify in any proceeding under the Act or
related to the Act; or

(d) Exercised on his own behalf or on behalf of others any right afforded
by the Act. Any employee who believes that he has been discriminated
against in violation of section 11(c) of the Act may, within 30 days after
such violation occurs, lodge a complaint with the Secretary of Labor
alleging such violation. The Secretary shall then cause appropriate
investigation to be made. If, as a result of such investigation, the
Secretary determines that the provisions of section 11(c) have been
violated civil action may be instituted in any appropriate United States
district court, to restrain violations of section 11(c)(1) and to obtain other
appropriate relief, including rehiring or reinstatement of the employee to
his former position with back pay. Section 11(c) further provides for
notification of complainants by the Secretary of determinations made
pursuant to their complaints.

§ 1977.4 Persons prohibited from discriminating.

Section 11(c) specifically states that “no person shall discharge or in any
manner discriminate against any employee’’ because the employee has
exercised rights under the Act. Section 3(4) of the Act defines “person’’
as “one or more individuals, partnerships, associations, corporations,
business trusts, legal representatives, or any group of persons.”
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Consequently, the prohibitions of section 11(c) are not limited to actions
taken by employers against their own employees. A person may be
chargeable with discriminatory action against an employee of another
person. Section 11(c) would extend to such entities as organizations
representing employees for collective bargaining purposes, employment
agencies, or any other person in a position to discriminate against an
employee. See, Meek v. United States, 136 F. 2d 679 (6th Cir., 1943);
Bowe v. Judson C. Burns, 137 F. 2d 37 (3rd Cir., 1943).

§ 1977.5 Persons protected by section 11(c).

(a) All employees are afforded the full protection of section 11(c). For
purposes of the Act, an employee is defined as ‘‘an employee of an
employer who is employed in a business of his employer which affects
commerce.”” The Act does not define the term “‘employ.”” However, the
broad remedial nature of this legislation demonstrates a clear
congressional intent that the existence of an employment relationship, for
purposes of section 11(c), is to be based upon economic realities rather
than upon common law doctrines and concepts. See, U. S. v. Silk, 331 U.
S. 704 (1947); Rutherford Food Corporation v. McComb, 331 U. S. 722
(1947).

(b) For purposes of section 11(c), even an applicant for employment
could be considered an employee. See, NLRB v. Lamar Creamery, 246
F. 2d 8 (5th Cir., 1957). Further, because section 11(c) speaks in terms of
any employee, it is also clear that the employee need not be an employee
of the discriminator. The principal consideration would be whether the
person alleging discrimination was an “‘ employee’’ at the time of
engaging in protected activity.

(c) In view of the definitions of ““employer’” and *‘employee’’ contained
in the Act, employees of a State or political subdivision thereof would
not ordinarily be within the contemplated coverage of section 11(c).

8 1977.6 Unprotected activities distinguished.

(a) Actions taken by an employer, or others, which adversely affect an
employee may be predicated upon nondiscriminatory grounds. The
proscriptions of section 11(c) apply when the adverse action occurs
because the employee has engaged in protected activities. An employee’s
engagement in activities protected by the Act does not automatically
render him immune from discharge or discipline for legitimate reasons,
or from adverse action dictated by non- prohibited considerations. See,
NLRB v. Dixie Motor Coach Corp., 128 F. 2d 201 (5th Cir., 1942).

(b) At the same time, to establish a violation of section 11(c), the
employee’s engagement in protected activity need not be the sole
consideration behind discharge or other adverse action. If protected
activity was a substantial reason for the action, or if the discharge or
other adverse action would not have taken place “‘but for’> engagement
in protected activity, section 11(c) has been violated. See, Mitchell v.
Goodyear Tire & Rubber Co., 278 F. 2d 562 (8th Cir., 1960); Goldberg
v. Bama Manufacturing, 302 F. 2d 152 (5th Cir., 1962). Ultimately, the
issue as to whether a discharge was because of protected activity will
have to be determined on the basis of the facts in the particular case.
Specific protections
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8 1977.9 Complaints under or related to the Act.

(a) Discharge of, or discrimination against, an employee because the
employee has filed ‘“any complaint * * * under or related to this Act * *
*** is prohibited by section 11(c). An example of a complaint made
““‘under’’ the Act would be an employee request for inspection pursuant
to section 8(f). However, this would not be the only type of complaint
protected by section 11(c). The range of complaints “‘ related to’’ the Act
is commensurate with the broad remedial purposes of this legislation and
the sweeping scope of its application, which entails the full extent of the
commerce power. (See Cong. Rec., vol. 116 p. P. 42206 Dec. 17, 1970).
(b) Complaints registered with other Federal agencies which have the
authority to regulate or investigate occupational safety and health
conditions are complaints “‘related to’” this Act. Likewise, complaints
made to State or local agencies regarding occupational safety and health
conditions would be “‘related to’” the Act. Such complaints, however,
must relate to conditions at the workplace, as distinguished from
complaints touching only upon general public safety and health.

(c) Further, the salutary principles of the Act would be seriously
undermined if employees were discouraged from lodging complaints
about occupational safety and health matters with their employers.
(Section 2(1), (2), and (3)). Such complaints to employers, if made in
good faith, therefore would be related to the Act, and an employee would
be protected against discharge or discrimination caused by a complaint to
the employer.

8 1977.10 Proceedings under or related to the Act.

(a) Discharge of, or discrimination against, any employee because the
employee has ““instituted or caused to be instituted any proceeding under
or related to this Act’” is also prohibited by section 11(c). Examples of
proceedings which could arise specifically under the Act would be
inspections of worksites under section 8 of the Act, employee contest of
abatement date under section 10(c) of the Act, employee initiation of
proceedings for promulgation of an occupational safety and health
standard under section 6(b) of the Act and part 1911 of this chapter,
employee application for modification of revocation of a variance under
section 6(d) of the Act and part 1905 of this chapter, employee judicial
challenge to a standard under section 6(f) of the Act and employee
appeal of an Occupational Safety and Health Review Commission order
under section 11(a) of the Act. In determining whether a “‘proceeding’’
is “related to’” the Act, the considerations discussed in 8 1977.9 would
also be applicable.

(b) An employee need not himself directly institute the proceedings. It is
sufficient if he sets into motion activities of others which result in
proceedings under or related to the Act.

§1977.11 Testimony.

Discharge of, or discrimination against, any employee because the
employee “has testified or is about to testify’” in proceedings under or
related to the Act is also prohibited by section 11(c). This protection
would of course not be limited to testimony in proceedings instituted or
caused to be instituted by the employee, but would extend to any
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statements given in the course of judicial, quasi- judicial, and
administrative proceedings, including inspections, investigations, and
administrative rule making or adjudicative functions. If the employee is
giving or is about to give testimony in any proceeding under or related to
the Act, he would be protected against discrimination resulting from such
testimony.

§ 1977.12 Exercise of any right afforded by the Act.

(@) In addition to protecting employees who file complaints, institute
proceedings, or testify in proceedings under or related to the Act, section
11(c) also protects employees from discrimination occurring because of
the exercise “of any right afforded by this Act.”” Certain rights are
explicitly provided in the Act; for example, there is a right to participate
as a party in enforcement proceedings (section 10). Certain other rights
exist by necessary implication. For example, employees may request
information from the Occupational Safety and Health Administration;
such requests would constitute the exercise of a right afforded by the
Act. Likewise, employees interviewed by agents of the Secretary in the
course of inspections or investigations could not subsequently be
discriminated against because of their cooperation.

(b)(1) On the other hand, review of the Act and examination of the
legislative history discloses that, as a general matter, there is no right
afforded by the Act which would entitle employees to walk off the job
because of potential unsafe conditions at the workplace. Hazardous
conditions which may be violative of the Act will ordinarily be corrected
by the employer, once brought to his attention. If corrections are not
accomplished, or if there is dispute about the existence of a hazard, the
employee will normally have opportunity to request inspection of the
workplace pursuant to section 8(f) of the Act, or to seek the assistance of
other public agencies which have responsibility in the field of safety and
health. Under such circumstances, therefore, an employer would not
ordinarily be in violation of section 11(c) by taking action to discipline
an employee for refusing to perform normal job activities because of
alleged safety or health hazards.

(2) However, occasions might arise when an employee is confronted
with a choice between not performing assigned tasks or subjecting
himself to serious injury or death arising from a hazardous condition at
the workplace. If the employee, with no reasonable alternative, refuses in
good faith to expose himself to the dangerous condition, he would be
protected against subsequent discrimination. The condition causing the
employee’s apprehension of death or injury must be of such a nature that
a reasonable person, under the circumstances then confronting the
employee, would conclude that there is a real danger of death or serious
injury and that there is insufficient time, due to the urgency of the
situation, to eliminate the danger through resort to regular statutory
enforcement channels. In addition, in such circumstances, the employee,
where possible, must also have sought from his employer, and been
unable to obtain, a correction of the dangerous condition.

[38 FR 2681, Jan. 29, 1973, as amended at 38 FR 4577, Feb. 16, 1973]
Procedures
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8 1977.15 Filing of complaint for discrimination.

(@) Who may file. A complaint of section 11(c) discrimination may be
filed by the employee himself, or by a representative authorized to do so
on his behalf.

(b) Nature of filing. No particular form of complaint is required.

(c) Place of filing. Complaint should be filed with the Area Director
(Occupational Safety and Health Administration) responsible for
enforcement activities in the geographical area where the employee
resides or was employed.

(d) Time for filing.

(1) Section 11(c)(2) provides that an employee who believes that he has
been discriminated against in violation of section 11(c)(1) “may, within
30 days after such violation occurs,”” file a complaint with the Secretary
of Labor.

(2) A major purpose of the 30- day period in this provision is to allow the
Secretary to decline to entertain complaints which have become stale.
Accordingly, complaints not filed within 30 days of an alleged violation
will ordinarily be presumed to be untimely.

(3) However, there may be circumstances which would justify tolling of
the 30- day period on recognized equitable principles or because of
strongly extenuating circumstances, e. ¢., where the employer has
concealed, or misled the employee regarding the grounds for discharge
or other adverse action; or where the discrimination is in the nature of a
continuing violation. The pendency of grievance- arbitration proceedings
or filing with another agency, among others, are circumstances which do
not justify tolling the 30- day period. In the absence of circumstances
justifying a tolling of the 30- day period, untimely complaints will not be
processed.

[38 FR 2681, Jan. 29, 1973, as amended at 50 FR 32846, Aug. 15, 1985]

8§ 1977.16 Notification of Secretary of Labor’s determination.

Section 11(c)(3) provides that the Secretary is to notify a complainant
within 90 days of the complaint of his determination whether prohibited
discrimination has occurred. This 90- day provision is considered
directory in nature. While every effort will be made to notify
complainants of the Secretary’s determination within 90 days, there may
be instances when it is not possible to meet the directory period set forth
in section 11(c)(3).

§ 1977.17 Withdrawal of complaint.

Enforcement of the provisions of section 11(c) is not only a matter of
protecting rights of individual employees, but also of public interest.
Attempts by an employee to withdraw a previously filed complaint will
not necessarily result in termination of the Secretary’s investigation. The
Secretary’s jurisdiction cannot be foreclosed as a matter of law by
unilateral action of the employee. However, a voluntary and uncoerced
request from a complainant to withdraw his complaint will be given
careful consideration and substantial weight as a matter of policy and
sound enforcement procedure.

8 1977.18 Arbitration or other agency proceedings.

(a) General.



6.10 Whistleblower Laws and Regulations

(1) An employee who files a complaint under section 11(c) of the Act
may also pursue remedies under grievance arbitration proceedings in
collective bargaining agreements. In addition, the complainant may
concurrently resort to other agencies for relief, such as the National
Labor Relations Board. The Secretary’s jurisdiction to entertain section
11(c) complaints, to investigate, and to determine whether discrimination
has occurred, is independent of the jurisdiction of other agencies or
bodies. The Secretary may file action in U. S. district court regardless of
the pendency of other proceedings.

(2) However, the Secretary also recognizes the national policy favoring
voluntary resolution of disputes under procedures in collective
bargaining agreements. See, e. g., Boy’s Markets, Inc. v. Retail Clerks,
398 U. S. 235 (1970); Republic Steel Corp. v. Maddox, 379 U. S. 650
(1965); Carey v. Westinghouse Electric Co., 375 U. S. 261 (1964);
Collier Insulated Wire, 192 NLRB No. 150 (1971). By the same token,
due deference should be paid to the jurisdiction of other forums
established to resolve disputes which may also be related to section 11(c)
complaints.

(3) Where a complainant is in fact pursuing remedies other than those
provided by section 11(c), postponement of the Secretary’s
determination and deferral to the results of such proceedings may be in
order. See, Burlington Truck Lines, Inc., v. U. S, 371 U. S. 156 (1962).
(b) Postponement of determination. Postponement of determination
would be justified where the rights asserted in other proceedings are
substantially the same as rights under section 11(c) and those
proceedings are not likely to violate the rights guaranteed by section
11(c). The factual issues in such proceedings must be substantially the
same as those raised by section 11(c) complaint, and the forum hearing
the matter must have the power to determine the ultimate issue of
discrimination. See Rios v. Reynolds Metals Co., F. 2d (5th Cir., 1972),
41 U. S. L. W. 1049 (Oct. 10, 1972); Newman v. Avco Corp., 451 F. 2d
743 (6th Cir., 1971).

(c) Deferral to outcome of other proceedings. A determination to defer to
the outcome of other proceedings initiated by a complainant must
necessarily be made on a case- to- case basis, after careful scrutiny of all
available information. Before deferring to the results of other
proceedings, it must be clear that those proceedings dealt adequately
with all factual issues, that the proceedings were fair, regular, and free of
procedural infirmities, and that the outcome of the proceedings was not
repugnant to the purpose and policy of the Act. In this regard, if such
other actions initiated by a complainant are dismissed without
adjudicatory hearing thereof, such dismissal will not ordinarily be
regarded as determinative of the section 11(c) complaint.

Some specific subjects

8 1977.22 Employee refusal to comply with safety rules.

Employees who refuse to comply with occupational safety and health
standards or valid safety rules implemented by the employer in
furtherance of the Act are not exercising any rights afforded by the Act.
Disciplinary measures taken by employers solely in response to
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employee refusal to comply with appropriate safety rules and regulations,
will not ordinarily be regarded as discriminatory action prohibited by
section 11(c). This situation should be distinguished from refusals to
work, as discussed in § 1977.12.

§ 1977.23 State plans.

A State which is implementing its own occupational safety and health
enforcement program pursuant to section 18 of the Act and parts 1902
and 1952 of this chapter must have provisions as effective as those of
section 11(c) to protect employees from discharge or discrimination.
Such provisions do not divest either the Secretary of Labor or Federal
district courts of jurisdiction over employee complaints of
discrimination. However, the Secretary of Labor may refer complaints of
employees adequately protected by State Plans’ provisions to the
appropriate state agency. The basic principles outlined in § 1977.18,
supra will be observed as to deferrals to findings of state agencies.

Federal Mine Safety and Health Review Commission
Complaints of Discharge, Discrimination and Interference
29 C.F.R. Part 2700

Subpart D - Complaints for Compensation

2700.35 Time to file.
2700.36 Contents of complaint.
2700.37 Answer.
Subpart E - Complaints of Discharge, Discrimination or Interference
2700.40 Who may file.
2700.41 Time to file.
2700.42 Contents of complaint.
2700.43 Answer.
2700.44 Petition for assessment of penalty
in discrimination cases.
2700.45 Temporary reinstatement proceedings.

AUTHORITY: 30 U.S.C. 815, 820 and 823.
SOURCE: 58 FR 12164, Mar. 3, 1993, unless otherwise noted.

Subpart D - Complaints for Compensation

§ 2700.35 Time to file.

A complaint for compensation under section 111 of the Act, 30 U.S.C.
821, shall be filed within 90 days after the beginning of the period during
which the complainants are idled or would have been idled by the order
that gives rise to the claim.

§ 2700.36 Contents of complaint.

A complaint for compensation shall include:

(@) A short and plain statement of the facts giving rise to the claim,
including the period for which compensation is claimed;

(b) The total amount of the compensation claimed, if known; and

(c) A legible copy of any pertinent order of withdrawal or, if a legible
copy is not available, the text of the order.
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§ 2700.37 Answer.

Within 30 days after service of a complaint for compensation, the
operator shall file an answer responding to each allegation of the
complaint.

Subpart E - Complaints of Discharge, Discrimination or Interference

§ 2700.40 Who may file.

(a) The Secretary. A discrimination complaint under section 105(c)(2) of
the Act, 30 U.S.C. 815(c)(2), shall be filed by the Secretary if, after an
investigation conducted pursuant to section 105(c)(2), the Secretary
determines that a violation of section 105(c)(1), 30 U.S.C. 815(c)(1), has
occurred.

(b) Miner, representative of miners, or applicant for employment. A
discrimination complaint under section 105(c)(3) of the Act, 30 U.S.C.
815(c)(3), may be filed by the complaining miner, representative of
miners, or applicant for employment if the Secretary, after investigation,
has determined that the provisions of section 105(c)(1) of the Act, 30
U.S.C. 815(c)(1), have not been violated.

§ 2700.41 Time to file.

(@) The Secretary. A discrimination complaint shall be filed by the
Secretary within 30 days after his written determination that a violation
has occurred.

(b) Miner, representative of miners, or applicant for employment. A
discrimination complaint may be filed by a complaining miner,
representative of miners, or applicant for employment within 30 days
after receipt of a written determination by the Secretary that no violation
has occurred.

§ 2700.42 Contents of complaint.

A discrimination complaint shall include a short and plain statement of
the facts, setting forth the alleged discharge, discrimination or
interference, and a statement of the relief requested.

§ 2700.43 Answer.

Within 30 days after service of a discrimination complaint, the
respondent shall file an answer responding to each allegation of the
complaint.

§ 2700.44 Petition for assessment of penalty in discrimination cases.

(a) Petition for assessment of penalty in Secretary’s complaint. A
discrimination complaint filed by the Secretary shall propose a civil
penalty of a specific amount for the alleged violation of section 105(c) of
the Act, 30 U.S.C. 815(c). The petition for assessment of penalty shall
include a short and plain statement of supporting reasons based on the
criteria for penalty assessment set forth in section 110(i) of the Act. 30
U.S.C. 820(1).

(b) Petition for assessment of penalty after sustaining of complaint by
miner, representative of miners, or applicant for employment.
Immediately upon issuance of a decision by a Judge sustaining a
discrimination complaint brought pursuant to section 105(c)(3), 30
U.S.C. 815(c)(3), the Judge shall notify the Secretary in writing of such
determination. The Secretary shall file with the Commission a petition
for assessment of civil penalty within 45 days of receipt of such notice.
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§ 2700.45 Temporary reinstatement proceedings.

(@) Service of pleadings. A copy of each document filed with the
Commission in a temporary reinstatement proceeding shall be served on
all parties either by personal delivery, including courier service, or by
certified or registered mail, return receipt requested.

(b) Contents of application. An application for temporary reinstatement
shall state the Secretary’s finding that the miner’s discrimination
complaint was not frivolously brought and shall be accompanied by an
affidavit setting forth the Secretary’s reasons supporting his finding. The
application also shall include a copy of the miner’s complaint to the
Secretary, and proof of notice to and service on the person against whom
relief is sought by the most expeditious means of notice and delivery
reasonably available.

(c) Request for hearing. Within 10 days following receipt of the
Secretary’s application for temporary reinstatement, the person against
whom relief is sought shall advise the Commission’s Chief
Administrative Law Judge or his designee, and simultaneously notify the
Secretary, whether a hearing on the application is requested. If no
hearing is requested, the Judge assigned to the matter shall review
immediately the Secretary’s application and, if based on the contents
thereof the Judge determines that the miner’s complaint was not
frivolously brought, he shall issue immediately a written order of
temporary reinstatement. If a hearing on the application is requested, the
hearing shall be held within 10 days following receipt of the request for
hearing by the Commission’s Chief Administrative Law Judge or his
designee, unless compelling reasons are shown in an accompanying
request for an extension of time.

(d) Hearing. The scope of a hearing on an application for temporary
reinstatement is limited to a determination as to whether the miner’s
complaint was frivolously brought. The burden of proof shall be upon the
Secretary to establish that the complaint was not frivolously brought. In
support of his application for temporary reinstatement, the Secretary may
limit his presentation to the testimony of the complainant. The
respondent shall have an opportunity to cross-examine any witnesses
called by the Secretary and may present testimony and documentary
evidence in support of its position that the complaint was frivolously
brought.

(e) Order on application. Within 7 days following the close of a hearing
on an application for temporary reinstatement, the Judge shall issue a
written order granting or denying the application. However, in
extraordinary circumstances, the Judge’s time for issuing an order may
be extended as deemed necessary by the Judge. The Judge’s order shall
include findings and conclusions supporting the determination as to
whether the miner’s complaint has been frivolously brought. The parties
shall be notified of his determination by the most expeditious means
reasonably available. Service of the order granting or denying the
application shall be by certified or registered mail, return receipt
requested.
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(f) Review of order. Review by the Commission of a Judge’s written
order granting or denying an application for temporary reinstatement
may be sought by filing with the Commission a petition for review with
supporting arguments within 5 days following receipt of the Judge’s
written order. The opposing party shall be served simultaneously. The
filing of a petition for review shall not stay the effect of the Judge’s order
unless the Commission so directs. Any response shall be filed within 5
days following receipt of a petition. The Commission’s ruling on a
petition for review shall be rendered within 10 days following receipt of
any response or the expiration of the period for filing such response. In
extraordinary circumstances, the Commission’s time for decision may be
extended.

(g) Dissolution of order. If, following an order of temporary
reinstatement, the Secretary determines that the provisions of section
105(c)(1), 30 U.S.C. 815(c)(1), have not been violated, the Judge shall be
so notified and shall enter an order dissolving the order of reinstatement.
An order dissolving the order of reinstatement shall not bar the filing of
an action by the miner in his own behalf under section 105(c)(3) of the
Act, 30 U.S.C. 815(c)(3), and § 2700.40(b) of these rules.



SECTION 7
CRIMINAL PROHIBITION
AGAINST RETALIATION

Obstruction of Justice
Retaliation Against Informants..
18 U.S.C. § 1513(e)

(e) Whoever knowingly, with the intent to retaliate, takes any action
harmful to any person, including interference with the lawful employment
or livelihood of any person, for providing to a law enforcement officer any
truthful information relating to the commission or possible commission of
any Federal offense, shall be fined under this title or imprisoned not more
than 10 years, or both.

Obstruction of Justice
Tampering with a witness, victim,
or an informant

18 U.S.C. § 1512(b)(c)(d) and (e)

(b) Whoever knowingly uses intimidation or physical force, threatens, or
corruptly persuades another person, or attempts to do so, or engages in
misleading conduct toward another person, with intent to—

(1) influence, delay, or prevent the testimony of any person in an official
proceeding;

(2) cause or induce any person to—

(A) withhold testimony, or withhold a record, document, or other object,
from an official proceeding;

(B) alter, destroy, mutilate, or conceal an object with intent to impair the
object's integrity or availability for use in an official proceeding;

(C) evade legal process summoning that person to appear as a witness, or
to produce a record, document, or other object, in an official proceeding; or
(D) be absent from an official proceeding to which such person has been
summoned by legal process; or

(3) hinder, delay, or prevent the communication to a law enforcement
officer or judge of the United States of information relating to the
commission or possible commission of a Federal offense or a violation of
conditions of probation, parole, or release pending judicial proceedings;
shall be fined under this title or imprisoned not more than ten years, or both.
(c) Whoever intentionally harasses another person and thereby hinders,
delays, prevents, or dissuades any person from—

(1) attending or testifying in an official proceeding;

(2) reporting to a law enforcement officer or judge of the United States the
commission or possible commission of a Federal offense or a violation of
conditions of probation, parole, or release pending judicial proceedings;
(3) arresting or seeking the arrest of another person in connection with a
Federal offense; or

(4) causing a criminal prosecution, or a parole or probation revocation
proceeding, to be sought or instituted, or assisting in such prosecution or
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proceeding; or attempts to do so, shall be fined under this title or
imprisoned not more than one year, or both.

(d) In a prosecution for an offense under this section, it is an affirmative
defense, as to which the defendant has the burden of proof by a
preponderance of the evidence, that the conduct consisted solely of lawful
conduct and that the defendant's sole intention was to encourage, induce, or
cause the other person to testify truthfully.

(e) For the purposes of this section—

(1) an official proceeding need not be pending or about to be instituted at
the time of the offense; and

(2) the testimony, or the record, document, or other object need not be
admissible in evidence or free of a claim of privilege.

Racketeer and Corrupt
Organizations Act

(Civil RICO)

18 U.S.C. 8 § 1961, 1962 and 1964

18 U.S.C. § 1961. Definitions
As used in this chapter--
(1) "racketeering activity” means . . .(B) any act which is indictable under
any of the following provisions of title 18, United States Code: . . . section
1512 (relating to tampering with a witness, victim, or an informant), section
1513 (relating to retaliating against a witness, victim, or an informant)

* k%
(3) "person” includes any individual or entity capable of holding a legal or
beneficial interest in property;
(4) "enterprise”" includes any individual, partnership, corporation,
association, or other legal entity, and any union or group of individuals
associated in fact although not a legal entity;
(5) "pattern of racketeering activity" requires at least two acts of
racketeering activity, one of which occurred after the effective date of this
chapter and the last of which occurred within ten years (excluding any
period of imprisonment) after the commission of a prior act of racketeering
activity

* * %

§ 1962. Prohibited activities

* k%
(c) It shall be unlawful for any person employed by or associated with any
enterprise engaged in, or the activities of which affect, interstate or foreign
commerce, to conduct or participate, directly or indirectly, in the conduct
of such enterprise's affairs through a pattern of racketeering activity* * *
(d) It shall be unlawful for any person to conspire to violate any of the
provisions of subsection

* * %

(c) of this section.

§ 1964. Civil remedies
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(c) Any person injured in his business or property by reason of a violation
of section 1962 of this chapter may sue therefor in any appropriate United
States district court and shall recover threefold the damages he sustains and
the cost of the suit, including a reasonable attorney's fee * * *

(d)A final judgment or decree rendered in favor of the United States in any
criminal proceeding brought by the United States under this chapter shall
estop the defendant from denying the essential allegations of the criminal
offense in any subsequent civil proceeding brought by the United States.

Retaliation for Exercise of Civil Rights
Conspiracy
18U.S.C. 8241

If two or more persons conspire to injure, oppress, threaten, or intimidate
any person in any State, Territory, Commonwealth, Possession, or District
in the free exercise or enjoyment of any right or privilege secured to him by
the Constitution or laws of the United States, or because of his having so
exercised the same; or If two or more persons go in disguise on the
highway, or on the premises of another, with intent to prevent or hinder his
free exercise or enjoyment of any right or privilege so secured -

They shall be fined under this title or imprisoned not more than ten years,
or both; and if death results from the acts committed in violation of this
section or if such acts include kidnaping or an attempt to kidnap, aggravated
sexual abuse or an attempt to commit aggravated sexual abuse, or an
attempt to kill, they shall be fined under this title or imprisoned for any term
of years or for life, or both, or may be sentenced to death.

UNITED STATES SENTENCING COMMISSION,
Guidelines Manual

Section 8B2.1 (Nov. 1, 2004)
EFFECTIVE COMPLIANCE AND ETHICS PROGRAM

88B2.1. Effective Compliance and Ethics Program

(a) To have an effective compliance and ethics program, for purposes of
subsection (f) of 88C2.5 (Culpability Score) and subsection (c)(1) of
88D1.4 (Recommended Conditions of Probation - Organizations), an
organization shall—

(1) exercise due diligence to prevent and detect criminal conduct; and

(2) otherwise promote an organizational culture that encourages ethical
conduct and a commitment to compliance with the law.

Such compliance and ethics program shall be reasonably designed,
implemented, and enforced so that the program is generally effective in
preventing and detecting criminal conduct. The failure to prevent or
detect the instant offense does not necessarily mean that the program is
not generally effective in preventing and detecting criminal conduct.
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(b) Due diligence and the promotion of an organizational culture that
encourages ethical conduct and a commitment to compliance with the
law within the meaning of subsection (a) minimally require the
following:

(1) The organization shall establish standards and procedures to prevent
and detect criminal conduct.

(2) (A) The organization’s governing authority shall be knowledgeable
about the content and operation of the compliance and ethics program
and shall exercise reasonable oversight with respect to the
implementation and effectiveness of the compliance and ethics program.

(B) High-level personnel of the organization shall ensure that the
organization has an effective compliance and ethics program, as
described in this guideline. Specific individual(s) within high-level
personnel shall be assigned overall responsibility for the compliance and
ethics program.

(C) Specific individual(s) within the organization shall be delegated day-
to-day operational responsibility for the compliance and ethics program.
Individual(s) with operational responsibility shall report periodically to
high-level personnel and, as appropriate, to the governing authority, or
an appropriate subgroup of the governing authority, on the effectiveness
of the compliance and ethics program. To carry out such operational
responsibility, such individual(s) shall be given adequate resources,
appropriate authority, and direct access to the governing authority or an
appropriate subgroup of the governing authority.

(3) The organization shall use reasonable efforts not to include within the
substantial authority personnel of the organization any individual whom
the organization knew, or should have known through the exercise of due
diligence, has engaged in illegal activities or other conduct inconsistent
with an effective compliance and ethics program.

(4) (A) The organization shall take reasonable steps to communicate
periodically and in a practical manner its standards and procedures, and
other aspects of the compliance and ethics program, to the individuals
referred to in subdivision (B) by conducting effective training programs
and otherwise disseminating information appropriate to such individuals’
respective roles and responsibilities.

(B) The individuals referred to in subdivision (A) are the members of the
governing authority, high-level personnel, substantial authority
personnel, the organization’s employees, and, as appropriate, the
organization’s agents.

(5) The organization shall take reasonable steps—

(A) to ensure that the organization’s compliance and ethics program is
followed, including monitoring and auditing to detect criminal conduct;
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(B) to evaluate periodically the effectiveness of the organization’s
compliance and ethics program; and

(C) to have and publicize a system, which may include mechanisms that
allow for anonymity or confidentiality, whereby the organization’s
employees and agents may report or seek guidance regarding potential
or actual criminal conduct without fear of retaliation.

(6) The organization’s compliance and ethics program shall be promoted
and enforced consistently throughout the organization through (A)
appropriate incentives to perform in accordance with the compliance and
ethics program; and (B) appropriate disciplinary measures for engaging
in criminal conduct and for failing to take reasonable steps to prevent or
detect criminal conduct.

(7) After criminal conduct has been detected, the organization shall take
reasonable steps to respond appropriately to the criminal conduct and to
prevent further similar criminal conduct, including making any necessary
modifications to the organization’s compliance and ethics program.

(c) In implementing subsection (b), the organization shall periodically
assess the risk of criminal conduct and shall take appropriate steps to
design, implement, or modify each requirement set forth in subsection (b)
to reduce the risk of criminal conduct identified through this process.

Commentary
Application Notes:

1. Definitions.—For purposes of this guideline:

"Compliance and ethics program™ means a program designed to prevent
and detect criminal conduct.

"Governing authority" means the (A) the Board of Directors; or (B) if the
organization does not have a Board of Directors, the highest-level
governing body of the organization.

"High-level personnel of the organization" and "substantial authority
personnel” have the meaning given those terms in the Commentary to
88A1.2 (Application Instructions - Organizations).

"Standards and procedures” means standards of conduct and internal
controls that are reasonably capable of reducing the likelihood of
criminal conduct.

2. Factors to Consider in Meeting Requirements of this Guideline.—

(A) In General.—Each of the requirements set forth in this guideline
shall be met by an organization; however, in determining what specific
actions are necessary to meet those requirements, factors that shall be
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considered include: (i) applicable industry practice or the standards
called for by any applicable governmental regulation; (ii) the size of the
organization; and (iii) similar misconduct.

(B) Applicable Governmental Requlation and Industry Practice.—An
organization’s failure to incorporate and follow applicable industry
practice or the standards called for by any applicable governmental
regulation weighs against a finding of an effective compliance and ethics
program.

(C) The Size of the Organization.—

(i) In General.—The formality and scope of actions that an organization
shall take to meet the requirements of this guideline, including the
necessary features of the organization’s standards and procedures,
depend on the size of the organization.

(ii) Large Organizations.—A large organization generally shall devote
more formal operations and greater resources in meeting the
requirements of this guideline than shall a small organization. As
appropriate, a large organization should encourage small organizations
(especially those that have, or seek to have, a business relationship with
the large organization) to implement effective compliance and ethics
programs.

(iii) Small Organizations.—In meeting the requirements of this guideline,
small organizations shall demonstrate the same degree of commitment to
ethical conduct and compliance with the law as large organizations.
However, a small organization may meet the requirements of this
guideline with less formality and fewer resources than would be expected
of large organizations. In appropriate circumstances, reliance on existing
resources and simple systems can demonstrate a degree of commitment
that, for a large organization, would only be demonstrated through more
formally planned and implemented systems.

Examples of the informality and use of fewer resources with which a
small organization may meet the requirements of this guideline include
the following: (1) the governing authority’s discharge of its responsibility
for oversight of the compliance and ethics program by directly managing
the organization’s compliance and ethics efforts; (11) training employees
through informal staff meetings, and monitoring through regular "walk-
arounds™ or continuous observation while managing the organization;
(11) using available personnel, rather than employing separate staff, to
carry out the compliance and ethics program; and (1) modeling its own
compliance and ethics program on existing, well-regarded compliance
and ethics programs and best practices of other similar organizations.

(D) Recurrence of Similar Misconduct .—Recurrence of similar
misconduct creates doubt regarding whether the organization took
reasonable steps to meet the requirements of this guideline. For purposes
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of this subdivision, "similar misconduct" has the meaning given that term
inthe Commentary to 88A1.2 (Application Instructions - Organizations).

3. Application of Subsection (b)(2).—High-level personnel and
substantial authority personnel of the organization shall be
knowledgeable about the content and operation of the compliance and
ethics program, shall perform their assigned duties consistent with the
exercise of due diligence, and shall promote an organizational culture
that encourages ethical conduct and a commitment to compliance with
the law.

If the specific individual(s) assigned overall responsibility for the
compliance and ethics program does not have day-to-day operational
responsibility for the program, then the individual(s) with day-to-day
operational responsibility for the program typically should, no less than
annually, give the governing authority or an appropriate subgroup thereof
information on the implementation and effectiveness of the compliance
and ethics program.

4, Application of Subsection (b)(3) .—

(A) Consistency with Other Law .—Nothing in subsection (b)(3) is
intended to require conduct inconsistent with any Federal, State, or local
law, including any law governing employment or hiring practices.

(B) Implementation .—In implementing subsection (b)(3), the
organization shall hire and promote individuals so as to ensure that all
individuals within the high-level personnel and substantial authority
personnel of the organization will perform their assigned duties in a
manner consistent with the exercise of due diligence and the promotion
of an organizational culture that encourages ethical conduct and a
commitment to compliance with the law under subsection (a). With
respect to the hiring or promotion of such individuals, an organization
shall consider the relatedness of the individual’s illegal activities and
other misconduct (i.e., other conduct inconsistent with an effective
compliance and ethics program) to the specific responsibilities the
individual is anticipated to be assigned and other factors such as: (i) the
recency of the individual’s illegal activities and other misconduct; and
(ii) whether the individual has engaged in other such illegal activities and
other such misconduct.

5. Application of Subsection (b)(6).—Adequate discipline of individuals
responsible for an offense is a necessary component of enforcement;
however, the form of discipline that will be appropriate will be case
specific.

6. Application of Subsection (c) .—To meet the requirements of
subsection (c), an organization shall:

(A) Assess periodically the risk that criminal conduct will occur,
including assessing the following:
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(i) The nature and seriousness of such criminal conduct.

(ii) The likelihood that certain criminal conduct may occur because of the
nature of the organization’s business. If, because of the nature of an
organization’s business, there is a substantial risk that certain types of
criminal conduct may occur, the organization shall take reasonable steps
to prevent and detect that type of criminal conduct. For example, an
organization that, due to the nature of its business, employs sales
personnel who have flexibility to set prices shall establish standards and
procedures designed to prevent and detect price-fixing. An organization
that, due to the nature of its business, employs sales personnel who have
flexibility to represent the material characteristics of a product shall
establish standards and procedures designed to prevent and detect fraud.

(iif) The prior history of the organization. The prior history of an
organization may indicate types of criminal conduct that it shall take
actions to prevent and detect.

(B) Prioritize periodically, as appropriate, the actions taken pursuant to
any requirement set forth in subsection (b), in order to focus on
preventing and detecting the criminal conduct identified under
subdivision (A) of this note as most serious, and most likely, to occur.

(C) Modify, as appropriate, the actions taken pursuant to any requirement
set forth in subsection (b) to reduce the risk of criminal conduct
identified under subdivision (A) of this note as most serious, and most
likely, to occur.

Background: This section sets forth the requirements for an effective
compliance and ethics program. This section responds to section
805(a)(2)(5) of the Sarbanes-Oxley Act of 2002, Public Law 107-204,
which directed the Commission to review and amend, as appropriate, the
guidelines and related policy statements to ensure that the guidelines that
apply to organizations in this chapter "are sufficient to deter and punish
organizational criminal misconduct."

The requirements set forth in this guideline are intended to achieve
reasonable prevention and detection of criminal conduct for which the
organization would be vicariously liable. The prior diligence of an
organization in seeking to prevent and detect criminal conduct has a
direct bearing on the appropriate penalties and probation terms for the
organization if it is convicted and sentenced for a criminal offense.



SECTION 8
FEDERAL CONTRACTOR FRAUD
AND WHISTLEBLOWER PROTECTION
MANDATES

False Claims Act
31 U.S.C. § §3729-3732

8§ 3729. False claims

(a) Liability for Certain Acts. Any person who—

(1) knowingly presents, or causes to be presented, to an officer or
employee of the United States Government or a member of the Armed
Forces of the United States a false or fraudulent claim for payment or
approval,

(2) knowingly makes, uses, or causes to be made or used, a false record
or statement to get a false or fraudulent claim paid or approved by the
Government;

(3) conspires to defraud the Government by getting a false or fraudulent
claim allowed or paid,;

(4) has possession, custody, or control of property or money used, or to
be used, by the Government and, intending to defraud the Government or
willfully to conceal the property, delivers, or causes to be delivered, less
property than the amount for which the person receives a certificate or
receipt;

(5) authorized to make or deliver a document certifying receipt of
property used, or to be used, by the Government and, intending to
defraud the Government, makes or delivers the receipt without
completely knowing that the information on the receipt is true;

(6) knowingly buys, or receives as a pledge of an obligation or debt,
public property from an officer or employee of the Government, or a
member of the Armed Forces, who lawfully may not sell or pledge the
property; or

(7) knowingly makes, uses, or causes to be made or used, a false record
or statement to conceal, avoid, or decrease an obligation to pay or
transmit money or property to the Government, is liable to the United
States Government for a civil penalty of not less than $5,000 and not
more than $10,000, plus 3 times the amount of damages which the
Government sustains because of the act of that person, except that if the
court finds that—

(A) the person committing the violation of this subsection furnished
officials of the United States responsible for investigating false claims
violations with all information known to such person about the violation
within 30 days after the date on which the defendant first obtained the
information;

(B) such person fully cooperated with any Government investigation of
such violation; and

(C) at the time such person furnished the United States with the
information about the violation, no criminal prosecution, civil action, or
administrative action had commenced under this title with respect to such
violation, and the person did not have actual knowledge of the existence
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of an investigation into such violation; the court may assess not less than
2 times the amount of damages which the Government sustains because
of the act of the person. A person violating this subsection shall also be
liable to the United States Government for the costs of a civil action
brought to recover any such penalty or damages.

b) Knowing and Knowingly Defined. For purposes of this section, the
terms "knowing" and "knowingly" mean that a person, with respect to
information—

(1) has actual knowledge of the information;

(2) acts in deliberate ignorance of the truth or falsity of the information;
or

(3) acts in reckless disregard of the truth or falsity of the information, and
no proof of specific intent to defraud is required.

(c) Claim Defined. For purposes of this section, "claim" includes any
request or demand, whether under a contract or otherwise, for money or
property which is made to a

contractor, grantee, or other recipient if the United States Government
provides any portion of the money or property which is requested or
demanded, or if the Government will reimburse such contractor, grantee,
or other recipient for any portion of the money or property which is
requested or demanded.

(d) Exemption From Disclosure. Any information furnished pursuant to
subparagraphs (A) through (C) of subsection (a) shall be exempt from
disclosure under section 552 of title 5.

(e) Exclusion. This section does not apply to claims, records, or
statements made under the Internal Revenue Code of 1986.

8§ 3730. Civil actions for false claims

(a) Responsibilities of the Attorney General. The Attorney General
diligently shall investigate a violation under section 3729. If the Attorney
General finds that a person has violated or is violating section 3729, the
Attorney General may bring a civil action under this section against the
person.

(b) Actions by Private Persons.

(1) A person may bring a civil action for a violation of section 3729 for
the person and for the United States Government. The action shall be
brought in the name of the Government. The action may be dismissed
only if the court and the Attorney General give written consent to the
dismissal and their reasons for consenting.

(2) A copy of the complaint and written disclosure of substantially all
material evidence and information the person possesses shall be served
on the Government pursuant to Rule 4(d)(4) of the Federal Rules of Civil
Procedure. The complaint shall be filed in camera, shall remain under
seal for at least 60 days, and shall not be served on the defendant until
the court so orders. The Government may elect to intervene and proceed
with the action within 60 days after it receives both the complaint and the
material evidence and information.

(3) The Government may, for good cause shown, move the court for
extensions of the time during which the complaint remains under seal
under paragraph (2). Any such motions may be supported by affidavits or
other submissions in camera. The defendant shall not be required to
respond to any complaint filed under this section until 20 days after the
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complaint is unsealed and served upon the defendant pursuant to Rule 4
of the Federal Rules of Civil Procedure.

(4) Before the expiration of the 60-day period or any extensions obtained
under paragraph (3), the Government shall—

(A) proceed with the action, in which case the action shall be conducted
by the Government; or

(B) notify the court that it declines to take over the action, in which case
the person bringing the action shall have the right to conduct the action.
(5) When a person brings an action under this subsection, no person
other than the Government may intervene or bring a related action based
on the facts underlying the pending action.

(c) Rights of the Parties to Qui Tam Actions. (1) If the Government
proceeds with the action, it shall have the primary responsibility for
prosecuting the action, and shall not be bound by an act of the person
bringing the action. Such person shall have the right to continue as a
party to the action, subject to the limitations set forth in paragraph (2).
(2)(A) The Government may dismiss the action notwithstanding the
objections of the person initiating the action if the person has been
notified by the Government of the filing of the motion and the court has
provided the person with an opportunity for a hearing on the motion.

(B) The Government may settle the action with the defendant
notwithstanding the objections of the person initiating the action if the
court determines, after a hearing, that the proposed settlement is fair,
adequate, and reasonable under all the circumstances. Upon a showing of
good cause, such hearing may be held in camera.

(C) Upon a showing by the Government that unrestricted participation
during the course of the litigation by the person initiating the action
would interfere with or unduly delay the Government's prosecution of the
case, or would be repetitious, irrelevant, or for purposes of harassment,
the court may, in its discretion, impose limitations on the person's
participation, such as—

(i) limiting the number of witnesses the person may call; (ii) limiting the
length of the testimony of such witnesses; (iii) limiting the person's
cross-examination of witnesses; or (iv) otherwise limiting the
participation by the person in the litigation.

(D) Upon a showing by the defendant that unrestricted participation
during the course of the litigation by the person initiating the action
would be for purposes of harassment or would cause the defendant undue
burden or unnecessary expense, the court may limit the participation by
the person in the litigation.

(3) If the Government elects not to proceed with the action, the person
who initiated the action shall have the right to conduct the action. If the
Government so requests, it shall be served with copies of all pleadings
filed in the action and shall be supplied with copies of all deposition
transcripts (at the Government's expense). When a person proceeds with
the action, the court, without limiting the status and rights of the person
initiating the action, may nevertheless permit the Government to
intervene at a later date upon a showing of good cause.

(4) Whether or not the Government proceeds with the action, upon a
showing by the Government that certain actions of discovery by the
person initiating the action would interfere with the Government's
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investigation or prosecution of a criminal or civil matter arising out of
the same facts, the court may stay such discovery for a period of not
more than 60 days. Such a showing shall be conducted in camera. The
court may extend the 60-day period upon a further showing in camera
that the Government has pursued the criminal or civil investigation or
proceedings with reasonable diligence and any proposed discovery in the
civil action will interfere with the ongoing criminal or civil investigation
or proceedings.

(5) Notwithstanding subsection (b), the Government may elect to pursue
its claim through any alternate remedy available to the Government,
including any administrative proceeding to determine a civil money
penalty. If any such alternate remedy is pursued in another proceeding,
the person initiating the action shall have the same rights in such
proceeding as such person would have had if the action had continued
under this section. Any finding of fact or conclusion of law made in such
other proceeding that has become final shall be conclusive on all parties
to an action under this section. For purposes of the preceding sentence, a
finding or conclusion is final if it has been finally determined on appeal
to the appropriate court of the United States, if all time for filing such an
appeal with respect to the finding or conclusion has expired, or if the
finding or conclusion is not subject to judicial review.

(d) Award to Qui Tam Plaintiff.

(1) If the Government proceeds with an action brought by a person under
subsection (b), such person shall, subject to the second sentence of this
paragraph, receive at least 15 percent but not more than 25 percent of
the proceeds of the action or settlement of the claim, depending upon the
extent to which the person substantially contributed to the prosecution of
the action. Where the action is one which the court finds to be based
primarily on disclosures of specific information (other than information
provided by the person bringing the action) relating to allegations or
transactions in a criminal, civil, or administrative hearing, in a
congressional, administrative, or Government [sic] Accounting Office
report, hearing, audit, or investigation, or from the news media, the court
may award such sums as it considers appropriate, but in no case more
than 10 percent of the proceeds, taking into account the significance of
the information and the role of the person bringing the action in
advancing the case to litigation. Any payment to a person under the first
or second sentence of this paragraph shall be made from the proceeds.
Any such person shall also receive an amount for reasonable expenses
which the court finds to have been necessarily incurred, plus reasonable
attorneys' fees and costs. All such expenses, fees, and costs shall be
awarded against the defendant.

(2) If the Government does not proceed with an action under this section,
the person bringing the action or settling the claim shall receive an
amount which the court decides is reasonable for collecting the civil
penalty and damages. The amount shall be not less than 25 percent and
not more than 30 percent of the proceeds of the action or settlement and
shall be paid out of such proceeds. Such person shall also receive an
amount for reasonable expenses which the court finds to have been
necessarily incurred, plus reasonable attorneys' fees and costs. All such
expenses, fees, and costs shall be awarded against the defendant.
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(3) Whether or not the Government proceeds with the action, if the court
finds that the action was brought by a person who planned and initiated
the violation of section 3729 upon which the action was brought, then the
court may, to the extent the court considers appropriate, reduce the share
of the proceeds of the action which the person would otherwise receive
under paragraph (1) or (2) of this subsection, taking into account the role
of that person in advancing the case to litigation and any relevant
circumstances pertaining to the violation. If the person bringing the
action is convicted of criminal conduct arising from his or her role in the
violation of section 3729, that person shall be dismissed from the civil
action and shall not receive any share of the proceeds of the action. Such
dismissal shall not prejudice the right of the United States to continue the
action, represented by the Department of Justice.

(4) If the Government does not proceed with the action and the person
bringing the action conducts the action, the court may award to the
defendant its reasonable attorneys' fees and expenses if the defendant
prevails in the action and the court finds that the claim of the person
bringing the action was clearly frivolous, clearly vexatious, or brought
primarily for purposes of harassment.

(e) Certain Actions Barred.

(1) No court shall have jurisdiction over an action brought by a former or
present member of the armed forces under subsection (b) of this section
against a member of the armed forces arising out of such person's service
in the armed forces.

(2)(A) No court shall have jurisdiction over an action brought under
subsection (b) against a Member of Congress, a member of the judiciary,
or a senior executive branch official if the action is based on evidence or
information known to the Government when the action was brought.

(B) For purposes of this paragraph, "senior executive branch official”
means any officer or employee listed in paragraphs (1) through (8) of
section 101(f) of the Ethics in Government Act of 1978 (5 U.S.C. App.).
(3) In no event may a person bring an action under subsection (b) which
is based upon allegations or transactions which are the subject of a civil
suit or an administrative civil money penalty proceeding in which the
Government is already a party.

(4)(A) No court shall have jurisdiction over an action under this section
based upon the public disclosure of allegations or transactions in a
criminal, civil, or administrative hearing, in a congressional,
administrative, or Government [sic] Accounting Office report, hearing,
audit, or investigation, or from the news media, unless the action is
brought by the Attorney General or the person bringing the action is an
original source of the information.

(B) For purposes of this paragraph, "original source” means an individual
who has direct and independent knowledge of the information on which
the allegations are based and has voluntarily provided the information to
the Government before filing an action under this section which is based
on the information.

(f) Government Not Liable for Certain Expenses. The Government is not
liable for expenses which a person incurs in bringing an action under this
section.
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(g) Fees and Expenses to Prevailing Defendant. In civil actions brought
under this section by the United States, the provisions of section 2412(d)
of title 28 shall apply.

(h) Any employee who is discharged, demoted, suspended, threatened,
harassed, or in any other manner discriminated against in the terms and
conditions of employment by his or her employer because of lawful acts
done by the employee on behalf of the employee or others in furtherance
of an action under this section, including investigation for, initiation of,
testimony for, or assistance in an action filed or to be filed under this
section, shall be entitled to all relief necessary to make the employee
whole. Such relief shall include reinstatement with the same seniority
status such employee would have had but for the discrimination, 2 times
the amount of back pay, interest on the back pay, and compensation for
any special damages sustained as a result of the discrimination, including
litigation costs and reasonable attorneys' fees. An employee may bring an
action in the appropriate district court of the United States for the relief
provided in this subsection.

8 3731. False claims procedure

(a) A subpoena requiring the attendance of a witness at a trial or hearing
conducted under section 3730 of this title may be served at any place in
the United States.

(b) A civil action under section 3730 may not be brought—

(1) more than 6 years after the date on which the violation of section
3729 is committed, or

(2) more than 3 years after the date when facts material to the right of
action are known or reasonably should have been known by the official
of the United States charged with responsibility to act in the
circumstances, but in no event more than 10 years after the date on which
the violation is committed, whichever occurs last.

(c) In any action brought under section 3730, the United States shall be
required to prove all essential elements of the cause of action, including
damages, by a preponderance of the evidence.

(d) Notwithstanding any other provision of law, the Federal Rules of
Criminal Procedure, or the Federal Rules of Evidence, a final judgment
rendered in favor of the United States in any criminal proceeding
charging fraud or false statements, whether upon a verdict after trial or
upon a plea of guilty or nolo contendere, shall estop the defendant from
denying the essential elements of the offense in any action which
involves the same transaction as in the criminal proceeding and which is
brought under subsection (a) or (b) of section 3730.

8 3732. False claims jurisdiction.

(a) Actions Under Section 3730. Any action under section 3730 may be
brought in any judicial district in which the defendant or, in the case of
multiple defendants, any one defendant can be found, resides, transacts
business, or in which any act proscribed by section 3729 occurred. A
summons as required by the Federal Rules of Civil Procedure shall be
issued by the appropriate district court and served at any place within or
outside the United States.

(b) Claims Under State Law. The district courts shall have jurisdiction
over any action brought under the laws of any State for the recovery of
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funds paid by a State or local government if the action arises from the
same transaction or occurrence as an action brought under section 3730.

Department of Health and Human Services
Office of Research Integrity
42 U.S.C. § 289b

(@) In general,

(1) Establishment of Office.

Not later than 90 days after June 10, 1993, the Secretary shall establish
an office to be known as the Office of Research Integrity (referred to in
this section as the "Office"), which shall be established as an independent
entity in the Department of Health and Human Services.

(2) Appointment of Director

The Office shall be headed by a Director, who shall be appointed by the
Secretary, be experienced and specially trained in the conduct of
research, and have experience in the conduct of investigations of
research misconduct. The Secretary shall carry out this section acting
through the Director of the Office. The Director shall report to the
Secretary.

(3)Definitions

(A) The Secretary shall by regulation establish a definition for the term
"research misconduct" for purposes of this section.

(B) For purposes of this section, the term "financial assistance™ means a
grant, contract, or cooperative agreement.

(b) Existence of administrative processes as condition of funding for
research

The Secretary shall by regulation require that each entity that applies for
financial assistance under this chapter for any project or program that
involves the conduct of biomedical or behavioral research submit in or
with its application for such assistance--

(1) assurances satisfactory to the Secretary that such entity has
established and has in effect (in accordance with regulations which the
Secretary shall prescribe) an administrative process to review reports of
research misconduct in connection with biomedical and behavioral
research conducted at or sponsored by such entity;

(2) an agreement that the entity will report to the Director any
investigation of alleged research misconduct in connection with projects
for which funds have been made available under this chapter that appears
substantial; and(3) an agreement that the entity will comply with
regulations issued under this section.

(c) Process for response of Director

The Secretary shall by regulation establish a process to be followed by
the Director for the prompt and appropriate--

(1) response to information provided to the Director respecting research
misconduct in connection with projects for which funds have been made
available under this chapter;

(2) receipt of reports by the Director of such information from recipients
of funds under this chapter;

(3) conduct of investigations, when appropriate; and
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(4) taking of other actions, including appropriate remedies, with respect
to such misconduct.

(d) Monitoring by Director

The Secretary shall by regulation establish procedures for the Director to
monitor administrative processes and investigations that have been
established or carried out under this section.

(e) Protection of whistleblowers

(1) In general

In the case of any entity required to establish administrative processes
under subsection (b) of this section, the Secretary shall by regulation
establish standards for preventing, and for responding to the occurrence
of retaliation by such entity, its officials or agents, against an employee
in the terms and conditions of employment in response to the employee
having in good faith--

(A) made an allegation that the entity, its officials or agents, has engaged
in or failed to adequately respond to an allegation of research
misconduct; or

(B) cooperated with an investigation of such an allegation.

(2) Monitoring by Secretary. The Secretary shall by regulation establish
procedures for the Director to monitor the implementation of the
standards established by an entity under paragraph (1) for the purpose of
determining whether the procedures have been established, and are being
utilized, in accordance with the standards established under such
paragraph.

(3)Noncompliance. The Secretary shall by regulation establish remedies
for noncompliance by an entity, its officials or agents, which has
engaged in retaliation in violation of the standards established under
paragraph (1). Such remedies may include termination of funding
provided by the Secretary for such project or recovery of funding being
provided by the Secretary for such project, or other actions as
appropriate.

Department of Health and Human Services
Examination and treatment for emergency medical conditions
42 U.S.C. § 1395dd(i)

(i)Whistleblower protections. A participating hospital may not penalize
or take adverse action against a qualified medical person described in
subsection (c)(1)(A)(iii) or a physician because the person or physician
refuses to authorize the transfer of an individual with an emergency
medical condition that has not been stabilized or against any hospital
employee because the employee reports a violation of a requirement of
this section.
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Major Frauds Act
18 U.S.C. § 1031

(a) Whoever knowingly executes, or attempts to execute, any scheme or
artifice with the intent - (1) to defraud the United States; or

(2) to obtain money or property by means of false or fraudulent
pretenses, representations, or promises, in any procurement of property
or services as a prime contractor with the United States or as a
subcontractor or supplier on a contract in which there is a prime contract
with the United States, if the value of the contract, subcontract, or any
constituent part thereof, for such property or services is $1,000,000 or
more shall, subject to the applicability of subsection (c) of this section,
be fined not more than $1,000,000, or imprisoned not more than 10
years, or both.

(b) The fine imposed for an offense under this section may exceed the
maximum otherwise provided by law, if such fine does not exceed
$5,000,000 and (1) the gross loss to the Government or the gross gain to
a defendant is $500,000 or greater; or

(2) the offense involves a conscious or reckless risk of serious personal
injury.

(c) The maximum fine imposed upon a defendant for a prosecution
including a prosecution with multiple counts under this section shall not
exceed $10,000,000.

(d) Nothing in this section shall preclude a court from imposing any
other sentences available under this title, including without limitation a
fine up to twice the amount of the gross loss or gross gain involved in the
offense pursuant to 18 U.S.C. section 3571(d).

(e) In determining the amount of the fine, the court shall consider the
factors set forth in 18 U.S.C. sections 3553 and 3572, and the factors set
forth in the guidelines and policy statements of the United States
Sentencing Commission, including - (1) the need to reflect the
seriousness of the offense, including the harm or loss to the victim and
the gain to the defendant; (2) whether the defendant previously has been
fined for a similar offense; and (3) any other pertinent equitable
considerations.

(F) A prosecution of an offense under this section may be commenced
any time not later than 7 years after the offense is committed, plus any
additional time otherwise allowed by law.

(9) (1) In special circumstances and in his or her sole discretion, the
Attorney General is authorized to make payments from funds
appropriated to the Department of Justice to persons who furnish
information relating to a possible prosecution under this section. The
amount of such payment shall not exceed $250,000. Upon application by
the Attorney General, the court may order that the Department shall be
reimbursed for a payment from a criminal fine imposed under this
section. (2) An individual is not eligible for such a payment if -

(A) that individual is an officer or employee of a Government agency
who furnishes information or renders service in the performance of
official duties;
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(B) that individual failed to furnish the information to the individual's
employer prior to furnishing it to law enforcement authorities, unless the
court determines the individual has justifiable reasons for that failure;

(C) the furnished information is based upon public disclosure of
allegations or transactions in a criminal, civil, or administrative hearing,
in a congressional, administrative, or GAO report, hearing, audit or
investigation, or from the news media unless the person is the original
source of the information. For the purposes of this subsection, "original
source” means an individual who has direct and independent knowledge
of the information on which the allegations are based and has voluntarily
provided the information to the Government; or

(D) that individual participated in the violation of this section with
respect to which such payment would be made.

(3) The failure of the Attorney General to authorize a payment shall not
be subject to judicial review.

(h) Any individual who -

(1) is discharged, demoted, suspended, threatened, harassed, or in any
other manner discriminated against in the terms and conditions of
employment by an employer because of lawful acts done by the
employee on behalf of the employee or others in furtherance of a
prosecution under this section (including investigation for, initiation of,
testimony for, or assistance in such prosecution), and (2) was not a
participant in the unlawful activity that is the subject of said prosecution,
may, in a civil action, obtain all relief necessary to make such individual
whole. Such relief shall include reinstatement with the same seniority
status such individual would have had but for the discrimination, 2 times
the amount of back pay, interest on the back pay, and compensation for
any special damages sustained as a result of the discrimination, including
litigation costs and reasonable attorney's fees.

Public Contracts - Procurement Provisions
Contractor Employees: Protection From
Reprisal for Disclosure of Certain Information
41 U.S.C. § 265

(a) Prohibition of reprisals. An employee of a contractor may not be
discharged, demoted, or otherwise discriminated against as a reprisal for
disclosing to a Member of Congress or an authorized official of an
executive agency or the Department of Justice information relating to a
substantial violation of law related to a contract (including the
competition for or negotiation of a contract).

(b)Investigation of complaints

A person who believes that the person has been subjected to a reprisal
prohibited by subsection (a) of this section may submit a complaint to the
Inspector General of the executive agency. Unless the Inspector General
determines that the complaint is frivolous, the Inspector General shall
investigate the complaint and, upon completion of such investigation,
submit a report of the findings of the investigation to the person, the
contractor concerned, and the head of the agency. In the case of an
executive agency that does not have an Inspector General, the duties of
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the Inspector General under this section shall be performed by an official
designated by the head of the executive agency.

(c) Remedy and enforcement authority

(1) If the head of an executive agency determines that a contractor has
subjected a person to a reprisal prohibited by subsection (a) of this
section, the head of the executive agency may take one or more of the
following actions:

(A) Order the contractor to take affirmative action to abate the reprisal.
(B) Order the contractor to reinstate the person to the position that the
person held before the reprisal, together with the compensation
(including back pay), employment benefits, and other terms and
conditions of employment that would apply to the person in that position
if the reprisal had not been taken.

(C) Order the contractor to pay the complainant an amount equal to the
aggregate amount of all costs and expenses (including attorneys' fees and
expert witnesses' fees) that were reasonably incurred by the complainant
for, or in connection with, bringing the complaint regarding the reprisal,
as determined by the head of the executive agency.

(2) Whenever a person fails to comply with an order issued under
paragraph (1), the head of the executive agency shall file an action for
enforcement of such order in the United States district court for a district
in which the reprisal was found to have occurred. In any action brought
under this paragraph, the court may grant appropriate relief, including
injunctive relief and compensatory and exemplary damages.

(3) Any person adversely affected or aggrieved by an order issued under
paragraph (1) may obtain review of the order's conformance with this
subsection, and any regulations issued to carry out this section, in the
United States court of appeals for a circuit in which the reprisal is alleged
in the order to have occurred. No petition seeking such review may be
filed more than 60 days after issuance of the order by the head of the
agency. Review shall conform to chapter 7 of title 5.

(d)Construction

Nothing in this section may be construed to authorize the discharge of,
demotion of, or discrimination against an employee for a disclosure other
than a disclosure protected by subsection (a) of this section or to modify
or derogate from a right or remedy otherwise available to the employee.
(e)Definitions

In this section:

(1) The term "contract" means a contract awarded by the head of an
executive agency.

(2) The term "contractor" means a person awarded a contract with an
executive agency.

(3) The term "Inspector General" means an Inspector General appointed
under the Inspector General Act of 1978.
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Deficit Reduction Act of 2005

Employee Education about False Claims Act Recovery
Public Law 109-171

42 U.S.C. 1396a(a)(68)

(a)Contents
A State plan for medical assistance must--

**kx

(68) provide that any entity that receives or makes annual payments
under the State plan of at least $5,000,000, as a condition of receiving
such payments, shall--

(A) establish written policies for all employees of the entity (including
management), and of any contractor or agent of the entity, that provide
detailed information about the False Claims Act established under
sections 3729 through 3733 of title 31, United States Code,
administrative remedies for false claims and statements established under
chapter 38 of title 31, United States Code, any State laws pertaining to
civil or criminal penalties for false claims and statements, and
whistleblower protections under such laws, with respect to the role of
such laws in preventing and detecting fraud, waste, and abuse in Federal
health care programs (as defined in section 1128B(¥));

(B) include as part of such written policies, detailed provisions regarding
the entity's policies and procedures for detecting and preventing fraud,
waste, and abuse; and

(C) include in any employee handbook for the entity, a specific
discussion of the laws described in subparagraph (A), the rights of
employees to be protected as whistleblowers, and the entity's policies and
procedures for detecting and preventing fraud, waste, and abuse.”

State false claims act requirements for increased state share of recoveries

Deficit Reduction Act of 2005

Encouraging the Enactment of State False Claims Acts
Public Law 109-171, Section 6031

42 U.S.C. 1396h

Sec. 1909. (a) In General.--Notwithstanding section 1905(b), if a State
has in effect a law relating to false or fraudulent claims that meets the
requirements of subsection (b), the Federal medical assistance percentage
with respect to any amounts recovered under a State action brought
under such law, shall be decreased by 10 percentage points.

(b) Requirements.--For purposes of subsection (a), the requirements of
this subsection are that the Inspector General of the Department of
Health and Human Services, in consultation with the Attorney General,
determines that the State has in effect a law that meets the following
requirements:

(1) The law establishes liability to the State for false or fraudulent claims
described in section 3729 of title 31, United States Code, with respect to
any expenditure described in section 1903(a).
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(2) The law contains provisions that are at least as effective in rewarding
and facilitating qui tam actions for false or fraudulent claims as those
described in sections 3730 through 3732 of title 31, United States Code.
(3) The law contains a requirement for filing an action under seal for 60
days with review by the State Attorney General.

(4) The law contains a civil penalty that is not less than the amount of the
civil penalty authorized under section 3729 of title 31, United States
Code.

(c) Deemed Compliance.--A State that, as of January 1, 2007, has a law
in effect that meets the requirements of subsection (b) shall be deemed to
be in compliance with such requirements for so long as the law continues
to meet such requirements.

(d) No Preclusion of Broader Laws.--Nothing in this section shall be
construed as prohibiting a State that has in effect a law that establishes
liability to the State for false or fraudulent claims described in section
3729 of title 31, United States Code, with respect to programs in addition
to the State program under this title, or with respect to expenditures in
addition to expenditures described in section 1903(a), from being
considered to be in compliance with the requirements of subsection (a)
so long as the law meets such requirements.".

Federal Acquisition Regulations
Whistleblower Rules
48 CFR Subpart 3.9

3.900 Scope of subpart.

3.901 Definitions.

3.902 Applicability.

3.903 Policy.

3.904 Procedures for filing complaints.

3.905 Procedures for investigating complaints.

3.906 Remedies.

§3.900 Scope of subpart.

This subpart implements 10 U.S.C. 2409 and 41 U.S.C. 251, et seq., as
amended by Sections 6005 and 6006 of the Federal Acquisition
Streamlining Act of 1994 (Pub. L. 103-355).

83.901 Definitions.

Authorized official of an agency means an officer or employee
responsible for contracting, program management, audit, inspection,
investigation, or enforcement of any law or regulation relating to
Government procurement or the subject matter of the contract.
Authorized official of the Department of Justice means any person
responsible for the investigation, enforcement, or prosecution of any law
or regulation.

Inspector General means an Inspector General appointed under the
Inspector General Act of 1978, as amended. In the Department of
Defense that is the DOD Inspector General. In the case of an executive
agency that does not have an Inspector General, the duties shall be
performed by an official designated by the head of the executive agency.
§ 3.902 Applicability.

This subpart applies to all Government contracts.
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§ 3.903 Policy.

Government contractors shall not discharge, demote or otherwise
discriminate against an employee as a reprisal for disclosing information
to a Member of Congress, or an authorized official of an agency or of the
Department of Justice, relating to a substantial violation of law related to
a contract (including the competition for or negotiation of a contract).

8 3.904 Procedures for filing complaints.

(@) Any employee of a contractor who believes that he or she has been
discharged, demoted, or otherwise discriminated against contrary to the
policy in 3.903 may file a complaint with the Inspector General of the
agency that awarded the contract.

(b) The complaint shall be signed and shall contain--

(1) The name of the contractor;

(2) The contract number, if known; if not, a description reasonably
sufficient to identify the contract(s) involved;

(3) The substantial violation of law giving rise to the disclosure;

(4) The nature of the disclosure giving rise to the discriminatory act;
and

(5) The specific nature and date of the reprisal.

8 3.905 Procedures for investigating complaints.

(a) Upon receipt of a complaint, the Inspector General shall conduct an
initial inquiry. If the Inspector General determines that the complaint is
frivolous or for other reasons does not merit further investigation, the
Inspector General shall advise the complainant that no further action on
the complaint will be taken.

(b) If the Inspector General determines that the complaint merits further
investigation, the Inspector General shall notify the complainant,
contractor, and head of the contracting activity. The Inspector General
shall conduct an investigation and provide a written report of findings to
the head of the agency or designee.

(c) Upon completion of the investigation, the head of the agency or
designee shall ensure that the Inspector General provides the report of
findings to--

(1) The complainant and any person acting on the complainant's behalf;
(2) The contractor alleged to have committed the violation; and

(3) The head of the contracting activity.

(d) The complainant and contractor shall be afforded the opportunity to
submit a written response to the report of findings within 30 days to the
head of the agency or designee. Extensions of time to file a written
response may be granted by the head of the agency or designee.

(e) At any time, the head of the agency or designee may request
additional investigative work be done on the complaint.

§3.906 Remedies.

(a) If the head of the agency or designee determines that a contractor has
subjected one of its employees to a reprisal for providing information to
a Member of Congress, or an authorized official of an agency or of the
Department of Justice, the head of the agency or designee may take one
or more of the following actions:

(1) Order the contractor to take affirmative action to abate the reprisal.
(2) Order the contractor to reinstate the person to the position that the
person held before the reprisal, together with the compensation
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(including back pay), employment benefits, and other terms and
conditions of employment that would apply to the person in that position
if the reprisal had not been taken.

(3) Order the contractor to pay the complainant an amount equal to the
aggregate amount of all costs and expenses (including attorneys' fees
and expert witnesses' fees) that were reasonably incurred by the
complainant for, or in connection with, bringing the complaint regarding
the reprisal.

(b) Whenever a contractor fails to comply with an order, the head of the
agency or designee shall request the Department of Justice to file an
action for enforcement of such order in the United States district court
for a district in which the reprisal was found to have occurred. In any
action brought under this section, the court may grant appropriate relief,
including injunctive relief and compensatory and exemplary damages.

(c) Any person adversely affected or aggrieved by an order issued under
this section may obtain review of the order's conformance with the law,
and this subpart, in the United States Court of Appeals for a circuit in
which the reprisal is alleged in the order to have occurred. No petition
seeking such review may be filed more than 60 days after issuance of the
order by the head of the agency or designee. Review shall conform to
Chapter 7 of Title 5, United States Code.



SECTION 9
FEDERAL EMPLOYEE
WHISTLEBLOWER PROTECTIONS

Civil Service Reform Act,
Prohibited Personnel Practices
5U.S.C. § 2302

2302. Prohibited personnel practices

(a)(1) For purposes of this title, prohibited personnel practice means the
following:

(A) Any action described in subsection (b) of this section.

(B) Any action or failure to act that is designated as a prohibited
personnel action under section 1599c¢(a) of title 10.

(2) For the purpose of this section

(A) personnel action means

(i) an appointment; (ii) a promotion; (iii) an action under chapter 75 of
this title or other disciplinary or corrective action; (iv) a detail, transfer,
or reassignment; (v) a reinstatement; (vi) a restoration; (vii) a re-
employment; (viii) a performance evaluation under chapter 43 of this
title; (ix) a decision concerning pay, benefits, or awards, concerning
education or training if the education or training may reasonably be
expected to lead to an appointment, promotion, performance evaluation,
or other action described in this subparagraph; (x) a decision to order
psychiatric testing or examination; and (xi) any other significant change
in duties, responsibilities, or working conditions; with respect to an
employee in, or applicant for, a covered position in an agency, and in the
case of an alleged prohibited personnel practice described in subsection
(b)(8), an employee or applicant for employment in a Government
corporation as defined in section 9101 of title 31;

(B) covered position means, with respect to any personnel action, any
position in the competitive service, a career appointee position in the
Senior Executive Service, or a position in the excepted service, but does
not include any position which is, prior to the personnel action

(i) excepted from the competitive service because of its confidential,
policy-determining, policy-making, or policy-advocating character; or
(i) excluded from the coverage of this section by the President based on
a determination by the President that it is necessary and warranted by
conditions of good administration; and

(C) agency means an Executive agency and the Government Printing
Office, but does not include

(i) a Government corporation, except in the case of an alleged prohibited
personnel practice described under subsection (b)(8); (ii) the Federal
Bureau of Investigation, the Central Intelligence Agency, the Defense
Intelligence Agency, the National Imagery and Mapping Agency, the
National Security Agency, and, as determined by the President, any
Executive agency or unit thereof the principal function of which is the
conduct of foreign intelligence or counterintelligence activities; or (iii)
the General Accounting Office.
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(b) Any employee who has authority to take, direct others to take,
recommend, or approve any personnel action, shall not, with respect to
such authority

(1) discriminate for or against any employee or applicant for employment
(A) on the basis of race, color, religion, sex, or national origin, as
prohibited under section 717 of the Civil Rights Act of 1964 (42 U.S.C.
2000e-16);

(B) on the basis of age, as prohibited under sections 12 and 15 of the Age
Discrimination in Employment Act of 1967 (29 U.S.C. 631, 633a);

(C) on the basis of sex, as prohibited under section 6(d) of the Fair Labor
Standards Act of 1938 (29 U.S.C. 206(d));

(D) on the basis of handicapping condition, as prohibited under section
501 of the Rehabilitation Act of 1973 (29 U.S.C. 791); or

(E) on the basis of marital status or political affiliation, as prohibited
under any law, rule, or regulation;

(2) solicit or consider any recommendation or statement, oral or written,
with respect to any individual who requests or is under consideration for
any personnel action unless such recommendation or statement is based
on the personal knowledge or records of the person furnishing it and
consists of

(A) an evaluation of the work performance, ability, aptitude, or general
qualifications of such individual; or

(B) an evaluation of the character, loyalty, or suitability of such
individual;

(3) coerce the political activity of any person (including the providing of
any political contribution or service), or take any action against any
employee or applicant for employment as a reprisal for the refusal of any
person to engage in such political activity;

(4) deceive or willfully obstruct any person with respect to such person's
right to compete for employment;

(5) influence any person to withdraw from competition for any position
for the purpose of improving or injuring the prospects of any other
person for employment;

(6) grant any preference or advantage not authorized by law, rule, or
regulation to any employee or applicant for employment (including
defining the scope or manner of competition or the requirements for any
position) for the purpose of improving or injuring the prospects of any
particular person for employment;

(7) appoint, employ, promote, advance, or advocate for appointment,
employment, promotion, or advancement, in or to a civilian position any
individual who is a relative (as defined in section 3110(a)(3) of this title)
of such employee if such position is in the agency in which such
employee is serving as a public official (as defined in section 3110(a)(2)
of this title) or over which such employee exercises jurisdiction or
control as such an official;

(8) take or fail to take, or to threaten to take or fail to take, a personnel
action with respect to any employee or applicant for employment
because of

(A) any disclosure of information by an employee or applicant which the
employee or applicant reasonably believes evidences

(i) a violation of any law, rule, or regulation, or
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(i) gross mismanagement, a gross waste of funds, an abuse of authority,
or a substantial and specific danger to public health or safety, if such
disclosure is not specifically prohibited by law and if such information is
not specifically required by Executive order to be kept secret in the
interest of national defense or the conduct of foreign affairs; or

(B) any disclosure to the Special Counsel, or to the Inspector General of
an agency or another employee designated by the head of the agency to
receive such disclosures, of information which the employee or applicant
reasonably believes evidences

(i) a violation of any law, rule, or regulation, or

(i) gross mismanagement, a gross waste of funds, an abuse of authority,
or a substantial and specific danger to public health or safety;

(9) take or fail to take, or threaten to take or fail to take, any personnel
action against any employee or applicant for employment because of

(A) the exercise of any appeal, complaint, or grievance right granted by
any law, rule, or regulation;

(B) testifying for or otherwise lawfully assisting any individual in the
exercise of any right referred to in subparagraph (A);

(C) cooperating with or disclosing information to the Inspector General
of an agency, or the Special Counsel, in accordance with applicable
provisions of law; or

(D) for refusing to obey an order that would require the individual to
violate a law;

(10) discriminate for or against any employee or applicant for
employment on the basis of conduct which does not adversely affect the
performance of the employee or applicant or the performance of others;
except that nothing in this paragraph shall prohibit an agency from taking
into account in determining suitability or fitness any conviction of the
employee or applicant for any crime under the laws of any State, of the
District of Columbia, or of the United States; or

(11) take or fail to take any other personnel action if the taking of or
failure to take such action violates any law, rule, or regulation
implementing, or directly concerning, the merit system principles
contained in section 2301 of this title. This subsection shall not be
construed to authorize the withholding of information from the Congress
or the taking of any personnel action against an employee who discloses
information to the Congress.

(c) The head of each agency shall be responsible for the prevention of
prohibited personnel practices, for the compliance with and enforcement
of applicable civil service laws, rules, and regulations, and other aspects
of personnel management, and for ensuring (in consultation with the
Office of Special Counsel) that agency employees are informed of the
rights and remedies available to them under this chapter and chapter 12
of this title. Any individual to whom the head of an agency delegates
authority for personnel management, or for any aspect thereof, shall be
similarly responsible within the limits of the delegation.

(d) This section shall not be construed to extinguish or lessen any effort
to achieve equal employment opportunity through affirmative action or
any right or remedy available to any employee or applicant for
employment in the civil service under
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(1) section 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16),
prohibiting discrimination on the basis of race, color, religion, sex, or
national origin;

(2) sections 12 and 15 of the Age Discrimination in Employment Act of
1967 (29 U.S.C. 631, 633a), prohibiting discrimination on the basis of
age;

(3) under section 6(d) of the Fair Labor Standards Act of 1938 (29 U.S.C.
206(d)), prohibiting discrimination on the basis of sex;

(4) section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791),
prohibiting discrimination on the basis of handicapping condition; or

(5) the provisions of any law, rule, or regulation prohibiting
discrimination on the basis of marital status or political affiliation.

Civil Service Reform Act,
Whistleblower Protection Act,
5U.S.C. 88 1211-1215, 1218-1219, 1221-1222, 7703

Office of Special Counsel

Sec. 1211. Establishment

(a) There is established the Office of Special Counsel, which shall be
headed by the Special Counsel. The Office shall have an official seal
which shall be judicially noticed. The Office shall have its principal
office in the District of Columbia and shall have field offices in other
appropriate locations.

(b) The Special Counsel shall be appointed by the President, by and with
the advice and consent of the Senate, for a term of 5 years. The Special
Counsel may continue to serve beyond the expiration of the term until a
successor is appointed and has qualified, except that the Special Counsel
may not continue to serve for more than one year after the date on which
the term of the Special Counsel would otherwise expire under this
subsection. The Special Counsel shall be an attorney who, by
demonstrated ability, background, training, or experience, is especially
qualified to carry out the functions of the position. A Special Counsel
appointed to fill a vacancy occurring before the end of a term of office of
the Special Counsel's predecessor serves for the remainder of the term.
The Special Counsel may be removed by the President only for
inefficiency, neglect of duty, or malfeasance in office. The Special
Counsel may not hold another office or position in the Government of
the United States, except as otherwise provided by law or at the direction
of the President.

Sec. 1212. Powers and functions of the Office of Special Counsel

(@) The Office of Special Counsel shall - (1) in accordance with
section1214(a) and other applicable provisions of this subchapter, protect
employees, former employees, and applicants for employment from
prohibited personnel practices;

(2) receive and investigate allegations of prohibited personnel practices,
and, where appropriate -

(A) bring petitions for stays, and petitions for corrective action, under
section 1214; and

(B) file a complaint or make recommendations for disciplinary action
under section 1215;
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(3) receive, review, and, where appropriate, forward to the Attorney
General or an agency head under section 1213, disclosures of violations
of any law, rule, or regulation, or gross mismanagement, a gross waste of
funds, an abuse of authority, or a substantial and specific danger to
public health or safety;

(4) review rules and regulations issued by the Director of the Office of
Personnel Management in carrying out functions under section 1103 and,
where the Special Counsel finds that any such rule or regulation would,
on its face or as implemented, require the commission of a prohibited
personnel practice, file a written complaint with the Board; and

(5) investigate and, where appropriate, bring actions concerning
allegations of violations of other laws within the jurisdiction of the
Office of Special Counsel (as referred to in section 1216).

(b)(1) The Special Counsel and any employee of the Office of Special
Counsel designated by the Special Counsel may administer oaths,
examine witnesses, take depositions, and receive evidence.

(2) The Special Counsel may -

(A) issue subpoenas; and (B) order the taking of depositions and order
response to written interrogatories; in the same manner as provided under
section 1204.

(3) (A) In the case of contumacy or failure to obey a subpoena issued
under paragraph (2)(A), the Special Counsel may apply to the Merit
Systems Protection Board to enforce the subpoena in court pursuant to
section 1204(c).

(B) A subpoena under paragraph (2)(A) may, in the case of any
individual outside the territorial jurisdiction of any court of the United
States, be served in the manner referred to in subsection(d) of section
1204, and the United States District Court for the District of Columbia
may, with respect to any such individual, compel compliance in
accordance with such subsection.

(4) Witnesses (whether appearing voluntarily or under subpoena) shall be
paid the same fee and mileage allowances which are paid subpoenaed
witnesses in the courts of the United States.

(c) (1) Except as provided in paragraph (2), the Special Counsel may as a
matter of right intervene or otherwise participate in any proceeding
before the Merit Systems Protection Board, except that the Special
Counsel shall comply with the rules of the Board.

(2) The Special Counsel may not intervene in an action brought by an
individual under section 1221, or in an appeal brought by an individual
under section 7701, without the consent of such individual.

(d)(1) The Special Counsel may appoint the legal, administrative, and
support personnel necessary to perform the functions of the Special
Counsel.

(2) Any appointment made under this subsection shall be made in
accordance with the provisions of this title, except that such appointment
shall not be subject to the approval or supervision of the Office of
Personnel Management or the Executive Office of the President (other
than approval required under section 3324 or subchapter VIII of chapter
33).

(e) The Special Counsel may prescribe such regulations as maybe
necessary to perform the functions of the Special Counsel. Such
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regulations shall be published in the Federal Register.

(F) The Special Counsel may not issue any advisory opinion concerning
any law, rule, or regulation (other than an advisory opinion concerning
chapter 15 or subchapter 111 of chapter 73).

(9)(1) The Special Counsel may not respond to any inquiry or disclose
any information from or about any person making an allegation under
section 1214(a), except in accordance with the provisions of section 552a
of title 5, United States Code, or as required by any other applicable
Federal law.

(2) Notwithstanding the exception under paragraph (1), the Special
Counsel may not respond to any inquiry concerning an evaluation of the
work performance, ability, aptitude, general qualifications, character,
loyalty, or suitability for any personnel action of any person described in
paragraph (1) -(A) unless the consent of the individual as to whom the
information pertains is obtained in advance; or

(B) except upon request of an agency which requires such information in
order to make a determination concerning an individual's having access
to the information unauthorized disclosure of which could be expected to
cause exceptionally grave damage to the national security.

Sec. 1213. Provisions relating to disclosures of violations of law, gross
mismanagement, and certain other matters

(a) This section applies with respect to -

(1) any disclosure of information by an employee, former employee, or
applicant for employment which the employee, former employee, or
applicant reasonably believes evidences -

(A) a violation of any law, rule, or regulation; or

(B) gross mismanagement, a gross waste of fund an abuse of authority,
or a substantial and specific danger to public health or safety; if such
disclosure is not specifically prohibited by law and if such information is
not specifically required by Executive order to be kept secret in the
interest of national defense or the conduct of foreign affairs; and (2) any
disclosure by an employee, former employee, or applicant for
employment to the Special Counsel or to the Inspector General of an
agency or another employee designated by the head of the agency to
receive such disclosures of information which the employee, former
employee, or applicant reasonably believes evidences -

(A) a violation of any law, rule, or regulation; or

(B) gross mismanagement, a gross waste of funds, an abuse of authority,
or a substantial and specific danger to public health or safety.

(b) Whenever the Special Counsel receives information of a type
described in subsection (a) of this section, the Special Counsel shall
review such information and, within 15 days after receiving the
information, determine whether there is a substantial likelihood that the
information discloses a violation of any law, rule, or regulation, or gross
mismanagement, gross waste of funds, abuse of authority, or substantial
and specific danger to public health and safety.

(c)(1) Subject to paragraph (2), if the Special Counsel makes a positive
determination under subsection (b) of this section, the Special Counsel
shall promptly transmit the information with respect to which the
determination was made to the appropriate agency head and require that
the agency head - (A) conduct an investigation with respect to the
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information and any related matters transmitted by the Special Counsel
to the agency head; and

(B) submit a written report setting forth the findings of the agency head
within 60 days after the date on which the information is transmitted to
the agency head or within any longer period of time agreed to in writing
by the Special Counsel.

(2) The Special Counsel may require an agency head to conduct an
investigation and submit a written report under paragraph (1) only if the
information was transmitted to the Special Counsel by -

(A) an employee, former employee, or applicant for employment in the
agency which the information concerns; or

(B) an employee who obtained the information in connection with the
performance of the employee's duties and responsibilities.

(d) Any report required under subsection (c) shall be reviewed and
signed by the head of the agency and shall include -

(1) a summary of the information with respect to which the investigation
was initiated,;

(2) a description of the conduct of the investigation;

(3) a summary of any evidence obtained from the investigation;

(4) a listing of any violation or apparent violation of any law, rule, or
regulation; and

(5) a description of any action taken or planned as a result of the
investigation, such as -

(A) changes in agency rules, regulations, or practices;

(B) the restoration of any aggrieved employee;

(C) disciplinary action against any employee; and

(D) referral to the Attorney General of any evidence of a criminal
violation.

(e)(1) Any such report shall be submitted to the Special Counsel, and the
Special Counsel shall transmit a copy to the complainant, except as
provided under subsection (f) of this section. The complainant may
submit comments to the Special Counsel on the agency report within 15
days of having received a copy of the report.

(2) Upon receipt of any report of the head of an agency required under
subsection (c) of this section, the Special Counsel shall review the report
and determine whether -

(A) the findings of the head of the agency appear reasonable; and (B) the
report of the agency under subsection (c)(1) of this section contains the
information required under subsection (d) of this section.

(3) The Special Counsel shall transmit any agency report received
pursuant to subsection (c) of this section, any comments provided by the
complainant pursuant to subsection (e)(1), and any appropriate
comments or recommendations by the Special Counsel to the President
and the congressional committees with jurisdiction over the agency
which the disclosure involves.

(4) Whenever the Special Counsel does not receive the report of the
agency within the time prescribed in subsection (c)(2) of this section, the
Special Counsel shall transmit a copy of the information which was
transmitted to the agency head to the President and the congressional
committees with jurisdiction over the agency which the disclosure
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involves together with a statement noting the failure of the head of the
agency to file the required report.

(f) In any case in which evidence of a criminal violation obtained by an
agency in an investigation under subsection (c) of this section is referred
to the Attorney General -

(1) the report shall not be transmitted to the complainant; and (2) the
agency shall notify the Office of Personnel Management and the Office
of Management and Budget of the referral.

(9)(1) If the Special Counsel receives information of a type described in
subsection (a) from an individual other than an individual described in
subparagraph (A) or (B) of subsection (c)(2), the Special Counsel may
transmit the information to the head of the agency which the information
concerns. The head of such agency shall, within a reasonable time after
the information is transmitted, inform the Special Counsel in writing of
what action has been or is being taken and when such action shall be
completed. The Special Counsel shall inform the individual of the report
of the agency head. If the Special Counsel does not transmit the
information to the head of the agency, the Special Counsel shall return
any documents and other matter provided by the individual who made
the disclosure.

(2) If the Special Counsel receives information of a type described in
subsection (a) from an individual described in subparagraph (A) or (B) of
subsection (c)(2), but does not make a positive determination under
subsection (b), the Special Counsel may transmit the information to the
head of the agency which the information concerns, except that the
information may not be transmitted to the head of the agency without the
consent of the individual. The head of such agency shall, within a
reasonable time after the information is transmitted, inform the Special
Counsel in writing of what action has been or is being taken and when
such action will be completed. The Special Counsel shall inform the
individual of the report of the agency head.

(3) If the Special Counsel does not transmit the information to the head
of the agency under paragraph (2), the Special Counsel shall -

(A) return any documents and other matter provided by the individual
who made the disclosure; and

(B) inform the individual of -

(i) the reasons why the disclosure may not be further acted on under this
chapter; and

(ii) other offices available for receiving disclosures, should the individual
wish to pursue the matter further.

(h) The identity of any individual who makes a disclosure described in
subsection (a) may not be disclosed by the Special Counsel without such
individual's consent unless the Special Counsel determines that the
disclosure of the individual's identity is necessary because of an
imminent danger to public health or safety or imminent violation of any
criminal law.

(i) Except as specifically authorized under this section, the provisions of
this section shall not be considered to authorize disclosure of any
information by any agency or any person which is -

(1) specifically prohibited from disclosure by any other provision of law;
or
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(2) specifically required by Executive order to be kept secret in the
interest of national defense or the conduct of foreign affairs.

(1) With respect to any disclosure of information described in subsection
(@ which involves foreign intelligence or counterintelligence
information, if the disclosure is specifically prohibited by law or by
Executive order, the Special Counsel shall transmit such information to
the National Security Advisor, the Permanent Select Committee on
Intelligence of the House of Representatives, and the Select Committee
on Intelligence of the Senate.

Sec. 1214. Investigation of prohibited personnel practices; corrective
action

(@)(@1) (A) The Special Counsel shall receive any allegation of a
prohibited personnel practice and shall investigate the allegation to the
extent necessary to determine whether there are reasonable grounds to
believe that a prohibited personnel practice has occurred, exists, or is to
be taken.

(B) Within 15 days after the date of receiving an allegation of a
prohibited personnel practice under paragraph (1), the Special Counsel
shall provide written notice to the person who made the allegation that -
(i) the allegation has been received by the Special Counsel; and (ii) shall
include the name of a person at the Office of Special Counsel who shall
serve as a contact with the person making the allegation.

(C) Unless an investigation is terminated under paragraph (2), the
Special Counsel shall -

(i) within 90 days after notice is provided under subparagraph (B), notify
the person who made the allegation of the status of the investigation and
any action taken by the Office of the Special Counsel since the filing of
the allegation;

(ii) notify such person of the status of the investigation and any action
taken by the Office of the Special Counsel since the last notice, at least
every 60 days after notice is given under lause (i); and (iii) notify such
person of the status of the investigation and any action taken by the
Special Counsel at such time as determined appropriate by the Special
Counsel.

(D) No later than 10 days before the Special Counsel terminates any
investigation of a prohibited personnel practice, the Special Counsel shall
provide a written status report to the person who made the allegation of
the proposed findings of fact and legal conclusions. The person may
submit written comments about the report to the Special Counsel. The
Special Counsel shall not be required to provide a subsequent written
status report under this subparagraph after the submission of such written
comments.

(2)(A) If the Special Counsel terminates any investigation under
paragraph (1), the Special Counsel shall prepare and transmit to any
person on whose allegation the investigation was initiated a written
statement notifying the person of -

(i) the termination of the investigation; (ii) a summary of relevant facts
ascertained by the Special Counsel, including the facts that support, and
the facts that do not support, the allegations of such person;

(iii) the reasons for terminating the investigation; and (iv) a response to
any comments submitted under paragraph (1)(D).
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(B) A written statement under subparagraph (A) may not be admissible
as evidence in any judicial or administrative proceeding, without the
consent of the person who received such statement under subparagraph
(A). (3) Except in a case in which an employee, former employee, or
applicant for employment has the right to appeal directly to the Merit
Systems Protection Board under any law, rule, or regulation, any such
employee, former employee, or applicant shall seek corrective action
from the Special Counsel before seeking corrective action from the
Board. An employee, former employee, or applicant for employment
may seek corrective action from the Board under section 1221, if such
employee, former employee, or applicant seeks corrective action for a
prohibited personnel practice described in section 2302(b)(8) from the
Special Counsel and -

(A)(i) the Special Counsel notifies such employee, former employee, or
applicant that an investigation concerning such employee, former
employee, or applicant has been terminated; and (ii) no more than 60
days have elapsed since notification was provided to such employee,
former employee, or applicant for employment that such investigation
was terminated; or (B) 120 days after seeking corrective action from the
Special Counsel, such employee, former employee, or applicant has not
been notified by the Special Counsel that the Special Counsel shall seek
corrective action on behalf of such employee, former employee, or
applicant.

(4) If an employee, former employee, or applicant seeks a corrective
action from the Board under section 1221, pursuant to the provisions of
paragraph (3)(B), the Special Counsel may continue to seek corrective
action personal to such employee, former employee, or applicant only
with the consent of such employee, former employee, or applicant.

(5) In addition to any authority granted under paragraph (1), the Special
Counsel may, in the absence of an allegation, conduct an investigation
for the purpose of determining whether there are reasonable grounds to
believe that a prohibited personnel practice (or a pattern of prohibited
personnel practices) has occurred, exists, or is to be taken.

(b)(1) (A)(i) The Special Counsel may request any member of the Merit
Systems Protection Board to order a stay of any personnel action for 45
days if the Special Counsel determines that there are reasonable grounds
to believe that the personnel action was taken, or is to be taken, as a
result of a prohibited personnel practice.

(i) Any member of the Board requested by the Special Counsel to order
a stay under clause (i) shall order such stay unless the member
determines that, under the facts and circumstances involved, such a stay
would not be appropriate.

(iii) Unless denied under clause (ii), any stay under this subparagraph
shall be granted within 3 calendar days (excluding Saturdays, Sundays,
and legal holidays) after the date of the request for the stay by the Special
Counsel.

(B) The Board may extend the period of any stay granted under
subparagraph (A) for any period which the Board considers appropriate.
(C) The Board shall allow any agency which is the subject of a stay to
comment to the Board on any extension of stay proposed under
subparagraph (B).
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(D) A stay may be terminated by the Board at any time, except that a stay
may not be terminated by the Board -

(i) on its own motion or on the motion of an agency, unless notice and
opportunity for oral or written comments are first provided to the Special
Counsel and the individual on whose behalf the stay was ordered; or (ii)
on motion of the Special Counsel, unless notice and opportunity for oral
or written comments are first provided to the individual on whose behalf
the stay was ordered.

(2)(A) (i) Except as provided under clause (ii), no later than 240 days
after the date of receiving an allegation of a prohibited personnel practice
under paragraph (1), the Special Counsel shall make a determination
whether there are reasonable grounds to believe that a prohibited
personnel practice has occurred, exists, or is to be taken.

(ii) If the Special Counsel is unable to make the required determination
within the 240-day period specified under clause (i) and the person
submitting the allegation of a prohibited personnel practice agrees to an
extension of time, the determination shall be made within such additional
period of time as shall be agreed upon between the Special Counsel and
the person submitting the allegation.

(B) If, in connection with any investigation, the Special Counsel
determines that there are reasonable grounds to believe that a prohibited
personnel practice has occurred, exists, or is to be taken which requires
corrective action, the Special Counsel shall report the determination
together with any findings or recommendations to the Board, the agency
involved and to the Office of Personnel Management, and may report
such determination, findings and recommendations to the President. The
Special Counsel may include in the report recommendations for
corrective action to be taken.

(C) If, after a reasonable period of time, the agency does not act to
correct the prohibited personnel practice, the Special Counsel may
petition the Board for corrective action.

(D) If the Special Counsel finds, in consultation with the individual
subject to the prohibited personnel practice, that the agency has acted to
correct the prohibited personnel practice, the Special Counsel shall file
such finding with the Board, together with any written comments which
the individual may provide.

(E) A determination by the Special Counsel under this paragraph shall
not be cited or referred to in any proceeding under this paragraph or any
other administrative or judicial proceeding for any purpose, without the
consent of the person submitting the allegation of a prohibited personnel
practice.

(3) Whenever the Special Counsel petitions the Board for corrective
action, the Board shall provide an opportunity for -

(A) oral or written comments by the Special Counsel, the agency
involved, and the Office of Personnel Management; and (B) written
comments by any individual who alleges to be the subject of the
prohibited personnel practice.

(4) (A) The Board shall order such corrective action as the Board
considers appropriate, if the Board determines that the Special Counsel
has demonstrated that a prohibited personnel practice, other than one
described in section 2302(b)(8), has occurred, exists, or is to be taken.
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(B) (i) Subject to the provisions of clause (ii), in any case involving an
alleged prohibited personnel practice as described under section
2302(b)(8), the Board shall order such corrective action as the Board
considers appropriate if the Special Counsel has demonstrated that a
disclosure described under section 2302(b)(8) was a contributing factor
in the personnel action which was taken or is to be taken against the
individual.

(ii) Corrective action under clause (i) may not be ordered if the agency
demonstrates by clear and convincing evidence that it would have taken
the same personnel action in the absence of such disclosure.

(©

(1) Judicial review of any final order or decision of the Board under this
section may be obtained by any employee, former employee, or applicant
for employment adversely affected by such order or decision.

(2) A petition for review under this subsection shall be filed with such
court, and within such time, as provided for under section 7703(b).

(d)(2) If, in connection with any investigation under this subchapter, the
Special Counsel determines that there is reasonable cause to believe that
a criminal violation has occurred, the Special Counsel shall report the
determination to the Attorney General and to the head of the agency
involved, and shall submit a copy of the report to the Director of the
Office of Personnel Management and the Director of the Office of
Management and Budget.

(2) In any case in which the Special Counsel determines that there are
reasonable grounds to believe that a prohibited personnel practice has
occurred, exists, or is to be taken, the Special Counsel shall proceed with
any investigation or proceeding unless -

(A) the alleged violation has been reported to the Attorney General; and
(B) the Attorney General is pursuing an investigation, in which case the
Special Counsel, after consultation with the Attorney General, has
discretion as to whether to proceed.

(e) If, in connection with any investigation under this subchapter, the
Special Counsel determines that there is reasonable cause to believe that
any violation of any law, rule, or regulation has occurred other than one
referred to in subsection (b) or (d), the Special Counsel shall report such
violation to the head of the agency involved. The Special Counsel shall
require, within 30 days after the receipt of the report by the agency, a
certification by the head of the agency which states -

(1) that the head of the agency has personally reviewed the report; and (2)
what action has been or is to be taken, and when the action will be
completed.

(f) During any investigation initiated under this subchapter, no
disciplinary action shall be taken against any employee for any alleged
prohibited activity under investigation or for any related activity without
the approval of the Special Counsel.

(g) If the Board orders corrective action under this section, such
corrective action may include -

(1) that the individual be placed, as nearly as possible, in the position the
individual would have been in had the prohibited personnel practice not
occurred; and (2) reimbursement for attorney's fees, back pay and related
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benefits, medical costs incurred, travel expenses, and any other
reasonable and foreseeable consequential damages.

Sec. 1215. Disciplinary action

(@) (1) Except as provided in subsection (b), if the Special Counsel
determines that disciplinary action should be taken against any employee
for having -

(A) committed a prohibited personnel practice,

(B) violated the provisions of any law, rule, or regulation, or engaged in
any other conduct within the jurisdiction of the Special Counsel as
described in section 1216, or

(C) knowingly and willfully refused or failed to comply with an order of
the Merit Systems Protection Board, the Special Counsel shall prepare a
written complaint against the employee containing the Special Counsel's
determination, together with a statement of supporting facts, and present
the complaint and statement to the employee and the Board, in
accordance with this subsection.

(2) Any employee against whom a complaint has been presented to the
Merit Systems Protection Board under paragraph (1) is entitled to -

(A) a reasonable time to answer orally and in writing, and to furnish
affidavits and other documentary evidence in support of the answer;

(B) be represented by an attorney or other representative;

(C) a hearing before the Board or an administrative law judge appointed
under section 3105 and designated by the Board;

(D) have a transcript kept of any hearing under subparagraph (C); and (E)
a written decision and reasons therefor at the earliest practicable date,
including a copy of any final order imposing disciplinary action.

(3) A final order of the Board may impose disciplinary action consisting
of removal, reduction in grade, debarment from Federal employment for
a period not to exceed 5 years, suspension, reprimand, or an assessment
of a civil penalty not to exceed $1,000.

(4) There may be no administrative appeal from an order of the Board.
An employee subject to a final order imposing disciplinary action under
this subsection may obtain judicial review of the order by filing a petition
therefore with such court, and within such time, as provided for under
section 7703(b).

(5) In the case of any State or local officer or employee under chapter 15,
the Board shall consider the case in accordance with the provisions of
such chapter.

(b) In the case of an employee in a confidential, policy-making, policy-
determining, or policy-advocating position appointed by the President,
by and with the advice and consent of the Senate (other than an
individual in the Foreign Service of the United States), the complaint and
statement referred to in subsection (a)(1), together with any response of
the employee, shall be presented to the President for appropriate action in
lieu of being presented under subsection (a).

(c) (1) In the case of members of the uniformed services and individuals
employed by any person under contract with an agency to provide goods
or services, the Special Counsel may transmit recommendations for
disciplinary or other appropriate action (including the evidence on which
such recommendations are based) to the head of the agency concerned.
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(2) In any case in which the Special Counsel transmits recommendations
to an agency head under paragraph (1), the agency head shall, within 60
days after receiving such recommendations, transmit a report to the
Special Counsel on each recommendation and the action taken, or
proposed to be taken, with respect to each such recommendation.

Sec. 1218. Annual report

The Special Counsel shall submit an annual report to the Congress on the
activities of the Special Counsel, including the number, types, and
disposition of allegations of prohibited personnel practices filed with it,
investigations conducted by it, cases in which it did not make a
determination whether there are reasonable grounds to believe that a
prohibited personnel practice has occurred, exists, or is to be taken
within the 240-day period specified in section 1214(b)(2)(A)(i), and
actions initiated by it before the Merit Systems Protection Board, as well
as a description of the recommendations and reports made by it to other
agencies pursuant to this subchapter, and the actions taken by the
agencies as a result of the reports or recommendations. The report
required by this section shall include whatever recommendations for
legislation or other action by Congress the Special Counsel may consider
appropriate.

Sec. 1219. Public information

(a) The Special Counsel shall maintain and make available to the public
(1) a list of noncriminal matters referred to heads of agencies under
subsection (c) of section 1213, together with reports from heads of
agencies under subsection (c)(1)(B) of such section relating to such
matters;

(2) a list of matters referred to heads of agencies under section
1215(c)(2);

(3) a list of matters referred to heads of agencies under subsection (e) of
section 1214, together with certifications from heads of agencies under
such subsection; and (4) reports from heads of agencies under section
1213(9)(1).

(b) The Special Counsel shall take steps to ensure that any list or report
made available to the public under this section does not contain any
information the disclosure of which is prohibited by law or by Executive
order requiring that information be kept secret in the interest of national
defense or the conduct of foreign affairs.

Sec. 1221. Individual right of action in certain reprisal cases

(a) Subject to the provisions of subsection (b) of this section and
subsection 1214(a)(3), an employee, former employee, or applicant for
employment may, with respect to any personnel action taken, or
proposed to be taken, against such employee, former employee, or
applicant for employment, as a result of a prohibited personnel practice
described in section 2302(b)(8), seek corrective action from the Merit
Systems Protection Board.

(b) This section may not be construed to prohibit any employee, former
employee, or applicant for employment from seeking corrective action
from the Merit Systems Protection Board before seeking corrective
action from the Special Counsel, if such employee, former employee, or
applicant for employment has the right to appeal directly to the Board
under any law, rule, or regulation.
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(c)(1) Any employee, former employee, or applicant for employment
seeking corrective action under subsection (a) may request that the Board
order a stay of the personnel action involved.

(2) Any stay requested under paragraph (1) shall be granted within 10
calendar days (excluding Saturdays, Sundays, and legal holidays) after
the date the request is made, if the Board determines that such a stay
would be appropriate.

(3)(A) The Board shall allow any agency which would be subject to a
stay under this subsection to comment to the Board on such stay request.
(B) Except as provided in subparagraph (C), a stay granted under this
subsection shall remain in effect for such period as the Board determines
to be appropriate.

(C) The Board may modify or dissolve a stay under this subsection at
any time, if the Board determines that such a modification or dissolution
is appropriate.

(d)(1) At the request of an employee, former employee, or applicant for
employment seeking corrective action under subsection (a), the Board
shall issue a subpoena for the attendance and testimony of any person or
the production of documentary or other evidence from any person if the
Board finds that the testimony or production requested is not unduly
burdensome and appears reasonably calculated to lead to the discovery of
admissible evidence.

(2) A subpoena under this subsection may be issued, and shall be
enforced, in the same manner as applies in the case of subpoenas under
section 1204.

(e)(1) Subject to the provisions of paragraph (2), in any case involving an
alleged prohibited personnel practice as described under section
2302(b)(8), the Board shall order such corrective action as the Board
considers appropriate if the employee, former employee, or applicant for
employment has demonstrated that a disclosure described under section
2302(b)(8) was a contributing factor in the personnel action which was
taken or is to be taken against such employee, former employee, or
applicant. The employee may demonstrate that the disclosure was a
contributing factor in the personnel action through circumstantial
evidence, such as evidence that -

(A) the official taking the personnel action knew of the

disclosure; and

(B) the personnel action occurred within a period of time such that a
reasonable person could conclude that the disclosure was a contributing
factor in the personnel action.

(2) Corrective action under paragraph (1) may not be ordered if the
agency demonstrates by clear and convincing evidence that it would have
taken the same personnel action in the absence of such disclosure.

(F) (1) A final order or decision shall be rendered by the Board as soon as
practicable after the commencement of any proceeding under this section.
(2) A decision to terminate an investigation under subchapter Il may not
be considered in any action or other proceeding under this section.

(3) If, based on evidence presented to it under this section, the Merit
Systems Protection Board determines that there is reason to believe that a
current employee may have committed a prohibited personnel practice,
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the Board shall refer the matter to the Special Counsel to investigate and
take appropriate action under section 1215.

(9)(1)(A) If the Board orders corrective action under this section, such
corrective action may include -

(i) that the individual be placed, as nearly as possible, in the position the
individual would have been in had the prohibited

personnel practice not occurred; and

(ii) back pay and related benefits, medical costs incurred, travel expenses,
and any other reasonable and foreseeable consequential changes.

(B) Corrective action shall include attorney's fees and costs as provided
for under paragraphs (2) and (3).

(2) If an employee, former employee, or applicant for employment is the
prevailing party before the Merit Systems Protection Board, and the
decision is based on a finding of a prohibited personnel practice, the
agency involved shall be liable to the employee, former employee, or
applicant for reasonable attorney's fees and any other reasonable costs
incurred.

(3) If an employee, former employee, or applicant for employment is the
prevailing party in an appeal from the Merit Systems Protection Board,
the agency involved shall be liable to the employee, former employee, or
applicant for reasonable attorney's fees and any other reasonable costs
incurred, regardless of the basis of the decision.

(h)(1) An employee, former employee, or applicant for employment
adversely affected or aggrieved by a final order or decision of the Board
under this section may obtain judicial review of the order or decision.

(2) A petition for review under this subsection shall be filed with such
court, and within such time, as provided for under section 7703(b).

(i) Subsections (a) through (h) shall apply in any proceeding brought
under section 7513(d) if, or to the extent that, a prohibited personnel
practice as defined in section 2302(b)(8) is alleged.

(3 In determining the appealability of any case involving an allegation
made by an individual under the provisions of this chapter, neither the
status of an individual under any retirement system established under a
Federal statute nor any election made by such individual under any such
system may be taken into account.

Sec. 1222. Availability of other remedies

Except as provided in section 1221(i), nothing in this chapter or chapter
23 shall be construed to limit any right or remedy available under a
provision of statute which is outside of both this chapter and chapter 23.
Sec. 7703. Judicial review of decisions of the Merit Systems Protection
Board

(a)(1) Any employee or applicant for employment adversely affected or
aggrieved by a final order or decision of the Merit Systems Protection
Board may obtain judicial review of the order or decision.

(2) The Board shall be named respondent in any proceeding brought
pursuant to this subsection, unless the employee or applicant for
employment seeks review of a final order or decision on the merits on
the underlying personnel action or on a request for attorney fees, in
which case the agency responsible for taking the personnel action shall
be the respondent.
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(b)(1) Except as provided in paragraph (2) of this subsection, a petition
to review a final order or final decision of the Board shall be filed in the
United States Court of Appeals for the Federal Circuit. Notwithstanding
any other provision of law, any petition for review must be filed within
60 days after the date the petitioner received notice of the final order or
decision of the Board.

(2) Cases of discrimination subject to the provisions of section 7702 of
this title shall be filed under section 717(c) of the Civil Rights Act of
1964 (42 U.S.C. 2000e-16(c)), section 15(c) of the Age Discrimination in
Employment Act of 1967 (29 U.S.C. 633a(c)), and section 16(b) of the
Fair Labor Standards Act of 1938, as amended (29 U.S.C. 216(b)), as
applicable. Notwithstanding any other provision of law, any such case
filed under any such section must be filed within 30 days after the date
the individual filing the case received notice of the judicially reviewable
action under such section 7702.

(c) In any case filed in the United States Court of Appeals for the Federal
Circuit, the court shall review the record and hold unlawful and set aside
any agency action, findings, or conclusions found to be -

(1) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;

(2) obtained without procedures required by law, rule, or regulation
having been followed; or

(3) unsupported by substantial evidence; except that in the case of
discrimination brought under any section referred to in subsection (b)(2)
of this section, the employee or applicant shall have the right to have the
facts subject to trial de novo by the reviewing court.

(d) The Director of the Office of Personnel Management may obtain
review of any final order or decision of the Board by filing, within 60
days after the date the Director received notice of the final order or
decision of the Board, a petition for judicial review in the United States
Court of Appeals for the Federal Circuit if the Director determines, in his
discretion, that the Board erred in interpreting a civil service law, rule, or
regulation affecting personnel management and that the Board's decision
will have a substantial impact on a civil service law, rule, regulation, or
policy directive. If the Director did not intervene in a matter before the
Board, the Director may not petition for review of a Board decision
under this section unless the Director first petitions the Board for a
reconsideration of its decision, and such petition is denied. In addition to
the named respondent, the Board and all other parties to the proceedings
before the Board shall have the right to appear in the proceeding before
the Court of Appeals. The granting of the petition for judicial review
shall be at the discretion of the Court of Appeals.
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Homeland Security Act of 2002

Sec. 883.

Requirement to comply with laws
protecting equal employment opportunity
and providing whistleblower protections.
6 U.S.C. 8 463

Nothing in this Act shall be construed as exempting the Department from
requirements applicable with respect to executive agencies--

(1) to provide equal employment protection for employees of the
Department (including pursuant to the provisions in section 2302(b)(1)
of title 5, United States Code, and the Notification and Federal Employee
Antidiscrimination and Retaliation Act of 2002 (Public Law 107-174));
or

(2) to provide whistleblower protections for employees of the
Department (including pursuant to the provisions in section 2302(b)(8)
and (9) of such title and the Notification and Federal Employee
Antidiscrimination and Retaliation Act of 2002).

Lloyd LaFollette Act
Employee s right to petition Congress
5US.C.§ 7211

The right of employees, individually or collectively, to petition Congress
or a Member of Congress, or to furnish information to either House of
Congress, or to a committee or Member thereof, may not be interfered
with or denied.

Inspector General Act
5 U.S.C. Appendix 1

Sec. 1. Short title

That this Act be cited as the "Inspector General Act of 1978".

Sec. 2. Purpose and establishment of Offices of Inspector General;
departments and agencies involved

In order to create independent and objective units --

(1) to conduct and supervise audits and investigations relating to the
programs and operations of the establishments listed in section 11(2);

(2) to provide leadership and coordination and recommend policies for
activities designed

(A) to promote economy, efficiency, and effectiveness in the
administration of, and

(B) to prevent and detect fraud and abuse in, such programs and
operations; and

(3) to provide a means for keeping the head of the establishment and the
Congress fully and currently informed about problems and deficiencies
relating to the administration of such programs and operations and the
necessity for and progress of corrective action;

there is hereby established in each of such establishments an office of
Inspector General.
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Sec. 3. Appointment of Inspector General; supervision; removal; political
activities; appointment of Assistant Inspector General for Auditing and
Assistant Inspector General for Investigations

() There shall be at the head of each Office an Inspector General who
shall be appointed by the President, by and with the advice and consent
of the Senate, without regard to political affiliation and solely on the
basis of integrity and demonstrated ability in accounting, auditing,
financial analysis, law, management analysis, public administration, or
investigations. Each Inspector General shall report to and be under the
general supervision of the head of the establishment involved or, to the
extent such authority is delegated, the officer next in rank below such
head, but shall not report to, or be subject to supervision by, any other
officer of such establishment. Neither the head of the establishment nor
the officer next in rank below such head shall prevent or prohibit the
Inspector General from initiating, carrying out, or completing any audit
or investigation, or from issuing any subpoena during the course of any
audit or investigation.

(b) An Inspector General may be removed from office by the President.
The President shall communicate the reasons for any such removal to
both Houses of Congress.

(c) For the purposes of section 7324 of title 5, United States Code, no
Inspector General shall be considered to be an employee who determines
policies to be pursued by the United States in the nationwide
administration of Federal laws.

* k% %

Sec. 4. Duties and responsibilities; report of criminal violations to
Attorney General

(a) It shall be the duty and responsibility of each Inspector General, with
respect to the establishment within which his Office is established -

* k% %

(5) to keep the head of such establishment and the Congress fully and
currently informed, by means of the reports required by section 5 and
otherwise, concerning fraud and other serious problems, abuses, and
deficiencies relating to the administration of programs and operations
administered or financed by such establishment, to recommend
corrective action concerning such problems, abuses, and deficiencies,
and to report on the progress made in implementing such corrective
action.

* k% %

(d) In carrying out the duties and responsibilities established under this
Act, each Inspector General shall report expeditiously to the Attorney
General whenever the Inspector General has reasonable grounds to
believe there has been a violation of Federal criminal law.

Sec 5. Semiannual reports; transmittal to Congress; availability to public;
immediate report on serious or flagrant problems
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* k% %

(d) Each Inspector General shall report immediately to the head of the
establishment involved whenever the Inspector General becomes aware
of particularly serious or flagrant problems, abuses, or deficiencies
relating to the administration of programs and operations of such
establishment. The head of the establishment shall transmit any such
report to the appropriate committees or subcommittees of Congress
within seven calendar days, together with a report by the head of the
establishment containing any comments such head deems appropriate.

(e) (1) Nothing in this section shall be construed to authorize the public
disclosure of information which is -

(A) specifically prohibited from disclosure by any other provision of law;
(B) specifically required by Executive order to be protected from
disclosure in the interest of national defense or national security or in the
conduct of foreign affairs; or

(C) a part of an ongoing criminal investigation.

(2) Notwithstanding paragraph (1)(C), any report under this section may
be disclosed to the public in a form which includes information with
respect to a part of an ongoing criminal investigation if such information
has been included in a public record.

(3) Except to the extent and in the manner provided under section 6103(f)
of the Internal Revenue Code of 1986 (26 U.S.C. 6103(f)), nothing in
this section or in any other provision of this Act shall be construed to
authorize or permit the withholding of information from the Congress, or
from any committee or subcommittee thereof.

(f) As used in this section -

(1) the term "questioned cost" means a cost that is questioned by the
Office because of -

(A) an alleged violation of a provision of a law, regulation, contract,
grant, cooperative agreement, or other agreement or document governing
the expenditure of funds;

(B) a finding that, at the time of the audit, such cost is not supported by
adequate documentation; or

(C) a finding that the expenditure of funds for the intended purpose is
unnecessary or unreasonable;

(2) the term "unsupported cost” means a cost that is questioned by the
Office because the Office found that, at the time of the audit, such cost is
not supported by adequate documentation;

(3) the term "disallowed cost" means a questioned cost that management,
in a management decision, has sustained or agreed should not be charged
to the Government;

(4) the term "recommendation that funds be put to better use" means a
recommendation by the Office that funds could be used more efficiently
if management of an establishment took actions to implement and
complete the recommendation, including -

(A) reductions in outlays;

(B) deobligation of funds from programs or operations;

(C) withdrawal of interest subsidy costs on loans or loan guarantees,
insurance, or bonds;
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(D) costs not incurred by implementing recommended improvements
related to the operations of the establishment, a contractor or grantee;

(E) avoidance of unnecessary expenditures noted in preaward reviews of
contract or grant agreements; or

(F) any other savings which are specifically identified;

(5) the term "management decision” means the evaluation by the
management of an establishment of the findings and recommendations
included in an audit report and the issuance of a final decision by
management concerning its response to such findings and
recommendations, including actions concluded to be necessary; and

(6) the term "final action" means -

(A) the completion of all actions that the management of an
establishment has concluded, in its management decision, are necessary
with respect to the findings and recommendations included in an audit
report; and

(B) in the event that the management of an establishment concludes no
action is necessary, final action occurs when a management decision has
been made.

Sec. 6. Authority of Inspector General; information and assistance from
Federal agencies; unreasonable refusal; office space and equipment

(@) In addition to the authority otherwise provided by this Act, each
Inspector General, in carrying out the provisions of this Act, is
authorized

(1) to have access to all records, reports, audits, reviews, documents,
papers, recommendations, or other material available to the applicable
establishment which relate to programs and operations with respect to
which that Inspector General has responsibilities under this Act;

(2) to make such investigations and reports relating to the administration
of the programs and operations of the applicable establishment as are, in
the judgment of the Inspector General, necessary or desirable;

(3) to request such information or assistance as may be necessary for
carrying out the duties and responsibilities provided by this Act from any
Federal, State, or local governmental agency or unit thereof;

(4) to require by subpoena the production of all information, documents,
reports, answers, records, accounts, papers, and other data and
documentary evidence necessary in the performance of the functions
assigned by this Act, which subpoena, in the case of contumacy or
refusal to obey, shall be enforceable by order of any appropriate United
States district court: Provided, That procedures other than subpoenas
shall be used by the Inspector General to obtain documents and
information from Federal agencies;

(5) to administer to or take from any person an oath, affirmation, or
affidavit, whenever necessary in the performance of the functions
assigned by this Act, which oath, affirmation, or affidavit when
administered or taken by or before an employee of an Office of Inspector
General designated by the Inspector General shall have the same force
and effect as if administered or taken by or before an officer having a
seal;



9.22 Whistleblower Laws and Regulations

(6) to have direct and prompt access to the head of the establishment
involved when necessary for any purpose pertaining to the performance
of functions and responsibilities under this Act;

(7) to select, appoint, and employ such officers and employees as may be
necessary for carrying out the functions, powers, and duties of the Office
subject to the provisions of title 5, United States Code, governing
appointments in the competitive service, and the provisions of chapter 51
and subchapter 111 of chapter 53 of such title relating to classification and
General Schedule pay rates;

(8) to obtain services as authorized by section 3109 of title 5, United
States Code, at daily rates not to exceed the equivalent rate prescribed for
grade GS-18 of the General Schedule by section 5332 of title 5, United
States Code; and

(9) to the extent and in such amounts as may be provided in advance by
appropriations Acts, to enter into contracts and other arrangements for
audits, studies, analyses, and other services with public agencies and
with private persons, and to make such payments as may be necessary to
carry out the provisions of this Act.

(b) (1) Upon request of an Inspector General for information or
assistance under subsection (a)(3), the head of any Federal agency
involved shall, insofar as is practicable and not in contravention of any
existing statutory restriction or regulation of the Federal agency from
which the information is requested, furnish to such Inspector General, or
to an authorized designee, such information or assistance.

(2) Whenever information or assistance requested under subsection (a)(1)
or (a)(3) is, in the judgment of an Inspector General, unreasonably
refused or not provided, the Inspector General shall report the
circumstances to the head of the establishment involved without delay.

* k% %

Sec. 7. Complaints by employees; disclosure of identity; reprisals

(a) The Inspector General may receive and investigate complaints or
information from an employee of the establishment concerning the
possible existence of an activity constituting a violation of law, rules, or
regulations, or mismanagement, gross waste of funds, abuse of authority
or a substantial and specific danger to the public health and safety.

(b) The Inspector General shall not, after receipt of a complaint or
information from an employee, disclose the identity of the employee
without the consent of the employee, unless the Inspector General
determines such disclosure is unavoidable during the course of the
investigation.

(c) Any employee who has authority to take, direct others to take,
recommend, or approve any personnel action, shall not, with respect to
such authority, take or threaten to take any action against any employee
as a reprisal for making a complaint or disclosing information to an
Inspector General, unless the complaint was made or the information
disclosed with the knowledge that it was false or with willful disregard
for its truth or falsity.
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Sec. 8. Additional provisions with respect to the Inspector General of the
Department of Defense

(@ No member of the Armed Forces, active or reserve, shall be
appointed Inspector General of the Department of Defense.

(b) (1) Notwithstanding the last two sentences of section 3(a), the
Inspector General shall be under the authority, direction, and control of
the Secretary of Defense with respect to audits or investigations, or the
issuance of subpoenas, which require access to information concerning -
(A) sensitive operational plans;

(B) intelligence matters;

(C) counterintelligence matters;

(D) ongoing criminal investigations by other administrative units of the
Department of Defense related to national security; or

(E) other matters the disclosure of which would constitute a serious
threat to national security.

(2) With respect to the information described in paragraph (1) the
Secretary of Defense may prohibit the Inspector General from initiating,
carrying out, or completing any audit or investigation, or from issuing
any subpoena, after the Inspector General has decided to initiate, carry
out or complete such audit or investigation or to issue such subpoena, if
the Secretary determines that such prohibition is necessary to preserve
the national security interests of the United States.

(3) If the Secretary of Defense exercises any power under paragraph (1)
or (2), the Inspector General shall submit a statement concerning such
exercise within thirty days to the Committees on Armed Services and
Governmental Affairs of the Senate and the Committees on Armed
Services and Government Operations of the House of Representatives
and to other appropriate committees or subcommittees of the Congress.
(4) The Secretary shall, within thirty days after submission of a statement
under paragraph (3), transmit a statement of the reasons for the exercise
of power under paragraph (1) or (2) to the Committees on Armed
Services and Governmental Affairs of the Senate and the Committees on
Armed Services and Government Operations of the House of
Representatives and to other appropriate committees or subcommittees.
(c) In addition to the other duties and responsibilities specified in this Act,
the Inspector General of the Department of Defense shall -

(1) be the principal adviser to the Secretary of Defense for matters
relating to the prevention and detection of fraud, waste, and abuse in the
programs and operations of the Department;

(2) initiate, conduct, and supervise such audits and investigations in the
Department of Defense (including the military departments) as the
Inspector General considers appropriate;

(3) provide policy direction for audits and investigations relating to fraud,
waste, and abuse and program effectiveness;

(4) investigate fraud, waste, and abuse uncovered as a result of other
contract and internal audits, as the Inspector General considers
appropriate;

(5) develop policy, monitor and evaluate program performance, and
provide guidance with respect to all Department activities relating to
criminal investigation programs;
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(6) monitor and evaluate the adherence of Department auditors to
internal audit, contract audit, and internal review principles, policies, and
procedures;

(7) develop policy, evaluate program performance, and monitor actions
taken by all components of the Department in response to contract audits,
internal audits, internal review reports, and audits conducted by the
Comptroller General of the United States;

(8) request assistance as needed from other audit, inspection, and
investigative units of the Department of Defense (including military
departments); and

(9) give particular regard to the activities of the internal audit, inspection,
and investigative units of the military departments with a view toward
avoiding duplication and insuring effective coordination and cooperation.
(d) Notwithstanding section 4(d), the Inspector General of the
Department of Defense shall expeditiously report suspected or alleged
violations of chapter 47 of title 10, United States Code (Uniform Code of
Military Justice), to the Secretary of the military department concerned
or the Secretary of Defense.

(e) For the purposes of section 7, a member of the Armed Forces shall be
deemed to be an employee of the Department of Defense, except that,
when the Coast Guard operates as a service of another department or
agency of the Federal Government, a member of the Coast Guard shall
be deemed to be an employee of such department or agency.

* * %

Sec. 8A. Special provisions relating to the Agency for International
Development

(a) In addition to the other duties and responsibilities specified in this Act,
the Inspector General of the Agency for International Development-

(1) shall supervise, direct, and control all security activities relating to
the programs and operations of that Agency, subject to the supervision of
the Administrator of that Agency; and

(2) to the extent requested by the Director of the United States
International Development Cooperation Agency (after consultation with
the Administrator of the Agency for International Development), shall
supervise, direct, and control all audit, investigative, and security
activities relating to programs and operations within the United States
International Development Cooperation Agency.

(b) In addition to the Assistant Inspector Generals provided for in section
3(d) of this Act, the Inspector General of the Agency for International
Development shall, in accordance with applicable laws and regulations
governing the civil service, appoint an Assistant Inspector General for
Security who shall have the responsibility for supervising the
performance of security activities relating to programs and operations of
the Agency for International Development.

* k% %
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Sec. 8D. Special provisions concerning the Department of the Treasury
(@ (1) Notwithstanding the last two sentences of section 3(a), the
Inspector General shall be under the authority, direction, and control of
the Secretary of the Treasury with respect to audits or investigations, or
the issuance of subpoenas, which require access to sensitive information
concerning -

(A) ongoing criminal investigations or proceedings;

(B) undercover operations;

(C) the identity of confidential sources, including protected witnesses;
(D) deliberations and decisions on policy matters, including documented
information used as a basis for making policy decisions, the disclosure of
which could reasonably be expected to have a significant influence on
the economy or market behavior;

(E) intelligence or counterintelligence matters; or

(F) other matters the disclosure of which would constitute a serious
threat to national security or to the protection of any person or property
authorized protection by section 3056 of title 18, United States Code,
section 202 of title 3, United States Code, or any provision of the
Presidential Protection Assistance Act of 1976 (18 U.S.C. 3056 note;
Public Law 94-524).

(2) With respect to the information described under paragraph (1), the
Secretary of the Treasury may prohibit the Inspector General from
carrying out or completing any audit or investigation, or from issuing any
subpoena, after such Inspector General has decided to initiate, carry out,
or complete such audit or investigation or to issue such subpoena, if the
Secretary determines that such prohibition is necessary to prevent the
disclosure of any information described under paragraph (1) or to prevent
significant impairment to the national interests of the United States.

(3) If the Secretary of the Treasury exercises any power under paragraph
(1) or (2), the Secretary of the Treasury shall notify the Inspector General
in writing stating the reasons for such exercise. Within 30 days after
receipt of any such notice, the Inspector General shall transmit a copy of
such notice to the Committees on Governmental Affairs and Finance of
the Senate and the Committees on Government Operations and Ways and
Means of the House of Representatives, and to other appropriate
committees or subcommittees of the Congress.

(b) In carrying out the duties and responsibilities specified in this Act,
the Inspector General of the Department of the Treasury shall have
oversight responsibility for the internal investigations performed by the
Office of Internal Affairs of the Bureau of Alcohol, Tobacco and
Firearms, the Office of Internal Affairs of the United States Customs
Service, and the Office of Inspections of the United States Secret Service,
and the internal audits and internal investigations performed by the
Office of Assistant Commissioner (Inspection) of the Internal Revenue
Service. The head of each such office shall promptly report to the
Inspector General the significant activities being carried out by such
office.

(c) Notwithstanding subsection (b), the Inspector General may initiate,
conduct and supervise such audits and investigations in the Department
of the Treasury (including the bureaus and services referred to in
subsection (b) as the Inspector General considers appropriate.



9.26 Whistleblower Laws and Regulations

(d) If the Inspector General initiates an audit or investigation under
subsection (c) concerning a bureau or service referred to in subsection
(b), the Inspector General may provide the head of the office of such
bureau or service referred to in subsection (b) with written notice that the
Inspector General has initiated such an audit or investigation. If the
Inspector General issues a notice under the preceding sentence, no other
audit or investigation shall be initiated into the matter under audit or
investigation by the Inspector General and any other audit or
investigation of such matter shall cease.

(e) (1) The Inspector General shall have access to returns and return
information, as defined in section 6103(b) of the Internal Revenue Code
of 1986 (26 U.S.C. 6103(b)), only in accordance with the provisions of
section 6103 of such Code (26 U.S.C. 6103) and this Act.

(2) Access by the Inspector General to returns and return information
under section 6103(h)(1) of such Code (26 U.S.C. 6103(h)(1)) shall be
subject to the following additional requirements:

(A) In order to maintain internal controls over access to returns and
return information, the Inspector General, or in the absence of the
Inspector General, the Acting Inspector General, the Deputy Inspector
General, the Assistant Inspector General for Audits, or the Assistant
Inspector General for Investigations, shall provide to the Assistant
Commissioner (Inspection) of the Internal Revenue Service written
notice of the Inspector General's intent to access returns and return
information. If the Inspector General determines that the Inspection
Service of the Internal Revenue Service should not be made aware of a
notice of access to returns and return information, such notice shall be
provided to the Senior Deputy Commissioner of Internal Revenue.

* k% %

(9) Notwithstanding section 4(d), in matters involving chapter 75 of the
Internal Revenue Code of 1986 (26 U.S.C. 7201 et seq.), the Inspector
General shall report expeditiously to the Attorney General only offenses
under section 7214 of such Code (26 U.S.C. 7214), unless the Inspector
General obtains the consent of the Commissioner of Internal Revenue to
exercise additional reporting authority with respect to such chapter.

(h) Any report required to be transmitted by the Secretary of the Treasury
to the appropriate committees or subcommittees of the Congress under
section 5(d) shall also be transmitted, within the seven-day period
specified under such section, to the Committees on Governmental Affairs
and Finance of the Senate and the Committees on Government
Operations and Ways and Means of the House of Representatives.

Sec. 8E. Special provisions concerning the Department of Justice

(@ (1) Notwithstanding the last two sentences of section 3(a), the
Inspector General shall be under the authority, direction, and control of
the Attorney General with respect to audits or investigations, or the
issuance of subpoenas, which require access to sensitive information
concerning -

(A) ongoing civil or criminal investigations or proceedings;

(B) undercover operations;
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(C) the identity of confidential sources, including protected witnesses;
(D) intelligence or counterintelligence matters; or

(E) other matters the disclosure of which would constitute a serious
threat to national security.

(2) With respect to the information described under paragraph (1), the
Attorney General may prohibit the Inspector General from carrying out
or completing any audit or investigation, or from issuing any subpoena,
after such Inspector General has decided to initiate, carry out, or
complete such audit or investigation or to issue such subpoena, if the
Attorney General determines that such prohibition is necessary to
prevent the disclosure of any information described under paragraph (1)
or to prevent the significant impairment to the national interests of the
United States.

(3) If the Attorney General exercises any power under paragraph (1) or
(2), the Attorney General shall notify the Inspector General in writing
stating the reasons for such exercise. Within 30 days after receipt of any
such notice, the Inspector General shall transmit a copy of such notice to
the Committees on Governmental Affairs and Judiciary of the Senate and
the Committees on Government Operations and Judiciary of the House
of Representatives, and to other appropriate committees or
subcommittees of the Congress.

(b) In carrying out the duties and responsibilities specified in this Act,
the Inspector General of the Department of Justice -

(1) may initiate, conduct and supervise such audits and investigations in
the Department of Justice as the Inspector General considers appropriate;
(2) shall give particular regard to the activities of the Counsel, Office of
Professional Responsibility of the Department and the audit, internal
investigative, and inspection units outside the Office of Inspector
General with a view toward avoiding duplication and insuring effective
coordination and cooperation; and

(3) shall refer to the Counsel, Office of Professional Responsibility of the
Department for investigation, information or allegations relating to the
conduct of an officer or employee of the Department of Justice employed
in an attorney, criminal investigative, or law enforcement position that is
or may be a violation of law, regulation, or order of the Department or
any other applicable standard of conduct, except that no such referral
shall be made if the officer or employee is employed in the Office of
Professional Responsibility of the Department.

(c) Any report required to be transmitted by the Attorney General to the
appropriate committees or subcommittees of the Congress under section
5(d) shall also be transmitted, within the seven-day period specified
under such section, to the Committees on the Judiciary and
Governmental Affairs of the Senate and the Committees on the Judiciary
and Government Operations of the House of Representatives.

* k% %

Sec. 8G. Requirements for Federal entities and designated Federal
entities

[Another section 8G is set out after this section.]

(a) Notwithstanding section 11 of this Act, as used in this section -
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(1) the term "Federal entity" means any Government corporation (within
the meaning of section 103(1) of title 5, United States Code), any
Government controlled corporation (within the meaning of section 103(2)
of such title), or any other entity in the Executive branch of the
Government, or any independent regulatory agency, but does not include
(A) an establishment (as defined under section 11(2) of this Act) or part
of an establishment;

(B) a designated Federal entity (as defined under paragraph (2) of this
subsection) or part of a designated Federal entity;

(C) the Executive Office of the President;

(D) the Central Intelligence Agency;

(E) the General Accounting Office; or

(F) any entity in the judicial or legislative branches of the Government,
including the Administrative Office of the United States Courts and the
Architect of the Capitol and any activities under the direction of the
Architect of the Capitol,;

(2) the term "designated Federal entity" means Amtrak, the Appalachian
Regional Commission, the Board of Governors of the Federal Reserve
System, the Board for International Broadcasting, the Commodity
Futures Trading Commission, the Consumer Product Safety Commission,
the Corporation for Public Broadcasting, the Equal Employment
Opportunity Commission, the Farm Credit Administration, the Federal
Communications Commission, the Federal Election Commission, the
Federal Housing Finance Board, the Federal Labor Relations Authority,
the Federal Maritime Commission, the Federal Trade Commission, the
Interstate Commerce Commission, the Legal Services Corporation, the
National Archives and Records Administration, the National Credit
Union Administration, the National Endowment for the Arts, the
National Endowment for the Humanities, the National Labor Relations
Board, the National Science Foundation, the Panama Canal Commission,
the Peace Corps, the Pension Benefit Guaranty Corporation, the
Securities and Exchange Commission, the Smithsonian Institution, the
Tennessee Valley Authority, the United States International Trade
Commission, and the United States Postal Service;

(3) the term "head of the Federal entity” means any person or persons
designated by statute as the head of a Federal entity, and if no such
designation exists, the chief policymaking officer or board of a Federal
entity as identified in the list published pursuant to subsection (h)(1) of
this section;

(4) the term "head of the designated Federal entity” means any person or
persons designated by statute as the head of a designated Federal entity
and if no such designation exists, the chief policymaking officer or board
of a designated Federal entity as identified in the list published pursuant
to subsection (h)(1) of this section, except that with respect to the
National Science Foundation, such term means the National Science
Board;

(5) the term "Office of Inspector General” means an Office of Inspector
General of a designated Federal entity; and

(6) the term "Inspector General” means an Inspector General of a
designated Federal entity.
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(b) No later than 180 days after the date of the enactment of this section
(Oct. 18, 1988), there shall be established and maintained in each
designated Federal entity an Office of Inspector General. The head of the
designated Federal entity shall transfer to such office the offices, units, or
other components, and the functions, powers, or duties thereof, that such
head determines are properly related to the functions of the Office of
Inspector General and would, if so transferred, further the purposes of
this section. There shall not be transferred to such office any program
operating responsibilities.

(c) Except as provided under subsection (f) of this section, the Inspector
General shall be appointed by the head of the designated Federal entity in
accordance with the applicable laws and regulations governing
appointments within the designated Federal entity.

(d) Each Inspector General shall report to and be under the general
supervision of the head of the designated Federal entity, but shall not
report to, or be subject to supervision by, any other officer or employee
of such designated Federal entity. The head of the designated Federal
entity shall not prevent or prohibit the Inspector General from initiating,
carrying out, or completing any audit or investigation, or from issuing
any subpoena during the course of any audit or investigation.

(e) If an Inspector General is removed from office or is transferred to
another position or location within a designated Federal entity, the head
of the designated Federal entity shall promptly communicate in writing
the reasons for any such removal or transfer to both Houses of the
Congress.

() (1) The Chief Postal Inspector of the United States Postal Service
shall also hold the position of Inspector General of the United States
Postal Service, and for purposes of this section, shall report to, and be
under the general supervision of, the Postmaster General of the United
States Postal Service. The Postmaster General, in consultation with the
Governors of the United States Postal Service, shall appoint the Chief
Postal Inspector. The Postmaster General, with the concurrence of the
Governors of the United States Postal Service, shall have power to
remove the Chief Postal Inspector or transfer the Chief Postal Inspector
to another position or location within the United States Postal Service. If
the Chief Postal Inspector is removed or transferred in accordance with
this subsection, the Postmaster General shall promptly notify both
Houses of the Congress in writing of the reasons for such removal or
transfer.

* k% %

Sec. 11. Definitions

As used in this Act -

(1) the term "head of the establishment” means the Secretary of
Agriculture, Commerce, Defense, Education, Energy, Health and Human
Services, Housing and Urban Development, the Interior, Labor, State,
Transportation, or the Treasury; the Attorney General; the Administrator
of the Agency for International Development, Environmental Protection,
General Services, National Aeronautics and Space, Small Business, or
Veterans' Affairs; the Director of the Federal Emergency Management
Agency, the Office of Personnel Management or the United States
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Information Agency; the Chairman of the Nuclear Regulatory
Commission or the Railroad Retirement Board; the Chairperson of the
Thrift Depositor Protection Oversight Board; the Chief Executive Officer
of the Corporation for National and Community Service; and the chief
executive officer of the Resolution Trust Corporation; and the
Chairperson of the Federal Deposit Insurance Corporation; as the case
may be;

(2) the term "establishment” means the Department of Agriculture,
Commerce, Defense, Education, Energy, Health and Human Services,
Housing and Urban Development, the Interior, Justice, Labor, State,
Transportation, or the Treasury; the Agency for International
Development, the Environmental Protection Agency, the Federal
Emergency Management Agency, the General Services Administration,
the National Aeronautics and Space Administration, the Nuclear
Regulatory Commission, the Office of Personnel Management, the
Railroad Retirement Board, the Resolution Trust Corporation, the
Federal Deposit Insurance Corporation, the Small Business
Administration, the United States Information Agency, the Corporation
for National and Community Service,, or the Veterans' Administration;
as the case may be;

(3) the term "Inspector General" means the Inspector General of an
establishment;

(4) the term "Office” means the Office of Inspector General of an
establishment; and

(5) the term "Federal agency" means an agency as defined in section
552(e) of title 5 (including an establishment as defined in paragraph (2)),
United States Code, but shall not be construed to include the General
Accounting Office.

Inspector General Act Amendments
(passed in 1998 and 2002)
5USCA APP. 38 8H

8H. Additional Provisions with Respect to Inspectors General of the
Intelligence  Community--(a)(1)(A) An employee of the Defense
Intelligence Agency, the National Imagery and Mapping Agency, the
National Reconnaissance Office, or the National Security Agency, or of a
contractor of any of those Agencies, who intends to report to Congress a
complaint or information with respect to an urgent concern may report
the complaint or information to the Inspector General of the Department
of Defense (or designee).(B) An employee of the Federal Bureau of
Investigation, or of a contractor of the Bureau, who intends to report to
Congress a complaint or information with respect to an urgent concern
may report the complaint or information to the Inspector General of the
Department of Justice (or designee).(C) Any other employee of, or
contractor to, an executive agency, or element or unit thereof, determined
by the President under section 2302(a)(2)(C)(ii) of title 5, United States
Code, to have as its principal function the conduct of foreign intelligence
or counterintelligence activities, who intends to report to Congress a
complaint or information with respect to an urgent concern may report
the complaint or information to the appropriate Inspector General (or
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designee) under this Act or section 17 of the Central Intelligence Agency
Act of 1949 [

50 U.S.C.A. 403a et seq.].(2) If a designee of an Inspector General
under this section receives a complaint or information of an employee
with respect to an urgent concern, that designee shall report the
complaint or information to the Inspector General within 7 calendar days
of receipt.(b) Not later than the end of the 14-calendar day period
beginning on the date of receipt of an employee complaint or information
under subsection (a), the Inspector General shall determine whether the
complaint or information appears credible. Upon making such a
determination, the Inspector General shall transmit to the head of the
establishment notice of that determination, together with the complaint or
information.(c) Upon receipt of a transmittal from the Inspector General
under subsection (b), the head of the establishment shall, within 7
calendar days of such receipt, forward such transmittal to the intelligence
committees, together with any comments the head of the establishment
considers appropriate.(d)(1) If the Inspector General does not find
credible under subsection (b) a complaint or information submitted to the
Inspector General under subsection (a), or does not transmit the
complaint or information to the head of the establishment in accurate
form under subsection (b), the employee (subject to paragraph (2)) may
submit the complaint or information to Congress by contacting either or
both of the intelligence committees directly.(2) The employee may
contact the intelligence committees directly as described in paragraph (1)
only if the employee--(A) before making such a contact, furnishes to the
head of the establishment, through the Inspector General, a statement of
the employee's complaint or information and notice of the employee's
intent to contact the intelligence committees directly; and(B) obtains and
follows from the head of the establishment, through the Inspector
General, direction on how to contact the intelligence committees in
accordance with appropriate security practices.(3) A member or
employee of one of the intelligence committees who receives a complaint
or information under paragraph (1) does so in that member or employee's
official capacity as a member or employee of that committee.(e) The
Inspector General shall notify an employee who reports a complaint or
information under this section of each action taken under this section
with respect to the complaint or information. Such notice shall be
provided not later than 3 days after any such action is taken.(f) An action
taken by the head of an establishment or an Inspector General under
subsections (a) through (e) shall not be subject to judicial review.

(h) In this section:(I) The term "urgent concern" means any of the
following:(A) A serious or flagrant problem, abuse, violation of law or
Executive order, or deficiency relating to the funding, administration, or
operations of an intelligence activity involving classified information,
but does not include differences of opinions concerning public policy
matters.(B) A false statement to Congress, or a willful withholding from
Congress, on an issue of material fact relating to the funding,
administration, or operation of an intelligence activity.(C) An action,
including a personnel action described in section 2302(a)(2)(A) of Title 5,
constituting reprisal or threat of reprisal prohibited under section 7(c) in
response to an employee's reporting an urgent concern in accordance
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with this section.(2) The term “intelligence committees” means the
Permanent Select Committee on Intelligence of the House of
Representatives and the Select Committee on Intelligence of the Senate.

Inspector General Act Amendment of 1998
Congressional Findings

Pub.L. 105-277, Title VII, § 701(b), Oct. 20, 1998
112 Stat. 2413,

The Congress finds that--(1) national security is a shared responsibility,
requiring joint efforts and mutual respect by Congress and the
President;(2) the principles of comity between the branches of
Government apply to the handling of national security information;(3)
Congress, as a co-equal branch of Government, is empowered by the
Constitution to serve as a check on the executive branch; in that capacity,
it has a 'need to know' of allegations of wrongdoing within the executive
branch, including allegations of wrongdoing in the Intelligence
Community;(4) no basis in law exists for requiring prior authorization of
disclosures to the intelligence committees of Congress by employees of
the executive branch of classified information about wrongdoing within
the Intelligence Community;(5) the risk of reprisal perceived by
employees and contractors of the Intelligence Community for reporting
serious or flagrant problems to Congress may have impaired the flow of
information needed by the intelligence committees to carry out oversight
responsibilities; and(6) to encourage such reporting, an additional
procedure should be established that provides a means for such
employees and contractors to report to Congress while safeguarding the
classified information involved in such reporting.

Notification and Federal Employee Antidiscrimination
and Retaliation Act of 2002

P.L. 107-174 (May 15, 2002)

[5U.S.C. § 2301 Note]

TITLE I--GENERAL PROVISIONS

SEC. 101. Findings.

Congress finds that--

(1) Federal agencies cannot be run effectively if those agencies practice
or tolerate discrimination;

(2) Congress has heard testimony from individuals, including
representatives of the National Association for the Advancement of
Colored People and the American Federation of Government Employees,
that point to chronic problems of discrimination and retaliation against
Federal employees;

(3) in August 2000, a jury found that the Environmental Protection
Agency had discriminated against a senior social scientist, and awarded
that scientist $600,000;

(4) in October 2000, an Occupational Safety and Health Administration
investigation found that the Environmental Protection Agency had
retaliated against a senior scientist for disagreeing with that agency on a
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matter of science and for helping Congress to carry out its oversight
responsibilities;

(5) there have been several recent class action suits based on
discrimination brought against Federal agencies, including the Federal
Bureau of Investigation, the Bureau of Alcohol, Tobacco, and Firearms,
the Drug Enforcement Administration, the Immigration and
Naturalization Service, the United States Marshals Service, the
Department of Agriculture, the United States Information Agency, and
the Social Security Administration;

(6) notifying Federal employees of their rights under discrimination and
whistleblower laws should increase Federal agency compliance with the
law;

(7) requiring annual reports to Congress on the number and severity of
discrimination and whistleblower cases brought against each Federal
agency should enable Congress to improve its oversight over compliance
by agencies with the law; and

(8) requiring Federal agencies to pay for any discrimination or
whistleblower judgment, award, or settlement should improve agency
accountability with respect to discrimination and whistleblower laws.
SEC. 102. Sense of Congress.

It is the sense of Congress that--

(1) Federal agencies should not retaliate for court judgments or
settlements relating to discrimination and whistleblower laws by
targeting the claimant or other employees with reductions in
compensation, benefits, or workforce to pay for such judgments or
settlements;

(2) the mission of the Federal agency and the employment security of
employees who are blameless in a whistleblower incident should not be
compromised;

(3) Federal agencies should not use a reduction in force or furloughs as
means of funding a reimbursement under this Act;

(4)(A) accountability in the enforcement of employee rights is not
furthered by terminating--

(i) the employment of other employees; or

(ii) the benefits to which those employees are entitled through statute or
contract; and

(B) this Act is not intended to authorize those actions;

(5)(A) nor is accountability furthered if Federal agencies react to the
increased accountability under this Act by taking unfounded disciplinary
actions against managers or by violating the procedural rights of
managers who have been accused of discrimination; and

(B) Federal agencies should ensure that managers have adequate training
in the management of a diverse workforce and in dispute resolution and
other essential communication skills; and

(6)(A) Federal agencies are expected to reimburse the General Fund of
the Treasury within a reasonable time under this Act; and

(B) a Federal agency, particularly if the amount of reimbursement under
this Act is large relative to annual appropriations for that agency, may
need to extend reimbursement over several years in order to avoid--

(i) reductions in force;

(i) furloughs;
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(iii) other reductions in compensation or benefits for the workforce of the
agency; or

(iv) an adverse effect on the mission of the agency.

SEC. 103. Definitions.

For purposes of this Act--

(1) the term “applicant for Federal employment' means an individual
applying for employment in or under a Federal agency;

(2) the term “basis of alleged discrimination' shall have the meaning
given such term under section 303;

(3) the term “Federal agency' means an Executive agency (as defined in
section 105 of title 5, United States Code), the United States Postal
Service, or the Postal Rate Commission;

(4) the term “Federal employee' means an individual employed in or
under a Federal agency;

(5) the term “former Federal employee' means an individual formerly
employed in or under a Federal agency; and

(6) the term “issue of alleged discrimination' shall have the meaning
given such term under section 303.

SEC. 104. Effective Date

This Act and the amendments made by this Act shall take effect on the
1st day of the 1st fiscal year beginning more than 180 days after the date
of the enactment of this Act.

TITLE 1I--FEDERAL EMPLOYEE DISCRIMINATION AND
RETALIATION

SEC. 201. Reimbursement Requirement

(a) APPLICABILITY- This section applies with respect to any payment
made in accordance with section 2414, 2517, 2672, or 2677 of title 28,
United States Code, and under section 1304 of title 31, United States
Code (relating to judgments, awards, and compromise settlements) to
any Federal employee, former Federal employee, or applicant for Federal
employment, in connection with any proceeding brought by or on behalf
of such employee, former employee, or applicant under--(1) any
provision of law cited in subsection (c); or

(2) any other provision of law which prohibits any form of
discrimination, as identified under rules issued under section 204.

(b) REQUIREMENT- An amount equal to the amount of each payment
described in subsection (a) shall be reimbursed to the fund described in
section 1304 of title 31, United States Code, out of any appropriation,
fund, or other account (excluding any part of such appropriation, of such
fund, or of such account available for the enforcement of any Federal law)
available for operating expenses of the Federal agency to which the
discriminatory conduct involved is attributable as determined under
section 204.

(c) SCOPE- The provisions of law cited in this subsection are the
following:

(1) Section 2302(b) of title 5, United States Code, as applied to
discriminatory conduct described in paragraphs (1) and (8), or described
in paragraph (9) of such section as applied to discriminatory conduct
described in paragraphs (1) and (8), of such section.
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(2) The provisions of law specified in section 2302(d) of title 5, United
States Code.

SEC. 202. Notification Requirement

(@ IN GENERAL- Written notification of the rights and protections
available to Federal employees, former Federal employees, and
applicants for Federal employment (as the case may be) in connection
with the respective provisions of law covered by paragraphs (1) and (2)
of section 201(a) shall be provided to such employees, former employees,
and applicants--

(1) in accordance with otherwise applicable provisions of law; or

(2) if, or to the extent that, no such notification would otherwise be
required, in such time, form, and manner as shall under section 204 be
required in order to carry out the requirements of this section.

(b) POSTING ON THE INTERNET- Any written notification under this
section shall include, but not be limited to, the posting of the information
required under paragraph (1) or (2) (as applicable) of subsection (a) on
the Internet site of the Federal agency involved.

(c) EMPLOYEE TRAINING- Each Federal agency shall provide to the
employees of such agency training regarding the rights and remedies
applicable to such employees under the laws cited in section 201(c).
SEC. 203. Reporting Requirement

() ANNUAL REPORT- Subject to subsection (b), not later than 180
days after the end of each fiscal year, each Federal agency shall submit to
the Speaker of the House of Representatives, the President pro tempore
of the Senate, the Committee on Governmental Affairs of the Senate, the
Committee on Government Reform of the House of Representatives,
each committee of Congress with jurisdiction relating to the agency, the
Equal Employment Opportunity Commission, and the Attorney General
an annual report which shall include, with respect to the fiscal year--

(1) the number of cases arising under each of the respective provisions of
law covered by paragraphs (1) and (2) of section 201(a) in which
discrimination on the part of such agency was alleged;

(2) the status or disposition of cases described in paragraph (1);

(3) the amount of money required to be reimbursed by such agency under
section 201 in connection with each of such cases, separately identifying
the aggregate amount of such reimbursements attributable to the payment
of attorneys' fees, if any;

(4) the number of employees disciplined for discrimination, retaliation,
harassment, or any other infraction of any provision of law referred to in
paragraph (1);

(5) the final year-end data posted under section 301(c)(1)(B) for such
fiscal year (without regard to section 301(c)(2));

(6) a detailed description of--

(A) the policy implemented by that agency relating to appropriate
disciplinary actions against a Federal employee who--

(i) discriminated against any individual in violation of any of the laws
cited under section 201(a) (1) or (2); or

(if) committed another prohibited personnel practice that was revealed in
the investigation of a complaint alleging a violation of any of the laws
cited under section 201(a) (1) or (2); and
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(B) with respect to each of such laws, the number of employees who are
disciplined in accordance with such policy and the specific nature of the
disciplinary action taken;

(7) an analysis of the information described under paragraphs (1) through
(6) (in conjunction with data provided to the Equal Employment
Opportunity Commission in compliance with part 1614 of title 29 of the
Code of Federal Regulations) including--

(A) an examination of trends;

(B) causal analysis;

(C) practical knowledge gained through experience; and

(D) any actions planned or taken to improve complaint or civil rights
programs of the agency; and

(8) any adjustment (to the extent the adjustment can be ascertained in the
budget of the agency) to comply with the requirements under section 201.
(b) FIRST REPORT- The 1st report submitted under subsection (a) shall
include for each item under subsection (a) data for each of the 5
immediately preceding fiscal years (or, if data are not available for all 5
fiscal years, for each of those 5 fiscal years for which data are available).

SEC. 204. RULES AND GUIDELINES.

(@) ISSUANCE OF RULES AND GUIDELINES- The President (or the
designee of the President) shall issue--

(1) rules to carry out this title;

(2) rules to require that a comprehensive study be conducted in the
executive branch to determine the best practices relating to the
appropriate disciplinary actions against Federal employees who commit
the actions described under clauses (i) and (ii) of section 203(a)(6)(A);
and

(3) based on the results of such study, advisory guidelines incorporating
best practices that Federal agencies may follow to take such actions
against such employees.

(b) AGENCY NOTIFICATION REGARDING IMPLEMENTATION
OF GUIDELINES- Not later than 30 days after the issuance of
guidelines under subsection (a), each Federal agency shall submit to the
Speaker of the House of Representatives, the President pro tempore of
the Senate, the Equal Employment Opportunity Commission, and the
Attorney General a written statement specifying in detail--

(1) whether such agency has adopted and will fully follow such
guidelines;

(2) if such agency has not adopted such guidelines; the reasons for the
failure to adopt such guidelines; and

(3) if such agency will not fully follow such guidelines, the reasons for
the decision not to fully follow such guidelines and an explanation of the
extent to which such agency will not follow such guidelines.

SEC. 205. CLARIFICATION OF REMEDIES.

Consistent with Federal law, nothing in this title shall prevent any
Federal employee, former Federal employee, or applicant for Federal
employment from exercising any right otherwise available under the
laws of the United States.

SEC. 206. STUDIES BY GENERAL ACCOUNTING OFFICE ON
EXHAUSTION OF ADMINISTRATIVE REMEDIES AND ON
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ASCERTAINMENT OF CERTAIN DEPARTMENT OF JUSTICE
COSTS.

(@) STUDY ON EXHAUSTION OF ADMINISTRATIVE REMEDIES-
(1) STUDY-

(A) IN GENERAL- Not later than 180 days after the date of enactment
of this Act, the General Accounting Office shall conduct a study relating
to the effects of eliminating the requirement that Federal employees
aggrieved by violations of any of the laws specified under section 201(c)
exhaust administrative remedies before filing complaints with the Equal
Employment Opportunity Commission.

(B) CONTENTS- The study shall include a detailed summary of matters
investigated, information collected, and conclusions formulated that lead
to determinations of how the elimination of such requirement will--

(i) expedite handling of allegations of such violations within Federal
agencies and will streamline the complaint-filing process;

(ii) affect the workload of the Commission;

(iii) affect established alternative dispute resolution procedures in such
agencies; and

(iv) affect any other matters determined by the General Accounting
Office to be appropriate for consideration.

(2) REPORT- Not later than 90 days after completion of the study
required by paragraph (1), the General Accounting Office shall submit to
the Speaker of the House of Representatives, the President pro tempore
of the Senate, the Equal Employment Opportunity Commission, and the
Attorney General a report containing the information required to be
included in such study.

(b) STUDY ON ASCERTAINMENT OF CERTAIN COSTS OF THE
DEPARTMENT OF JUSTICE IN DEFENDING DISCRIMINATION
AND WHISTLEBLOWER CASES-

(1) STUDY- Not later than 180 days after the date of enactment of this
Act, the General Accounting Office shall conduct a study of the methods
that could be used for, and the extent of any administrative burden that
would be imposed on, the Department of Justice to ascertain the
personnel and administrative costs incurred in defending in each case
arising from a proceeding identified under section 201(a) (1) and (2).

(2) REPORT- Not later than 90 days after completion of the study
required by paragraph (1), the General Accounting Office shall submit to
the Speaker of the House of Representatives and the President pro
tempore of the Senate a report containing the information required to be
included in the study.

(c) STUDIES ON STATUTORY EFFECTS ON AGENCY
OPERATIONS-

(1) IN GENERAL- Not later than 18 months after the date of enactment
of this Act, the General Accounting Office shall conduct--

(A) a study on the effects of section 201 on the operations of Federal
agencies; and

(B) a study on the effects of section 13 of the Contract Disputes Act of
1978 (41 U.S.C. 612) on the operations of Federal agencies.

(2) CONTENTS- Each study under paragraph (1) shall include, with
respect to the applicable statutes of the study--
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(A) a summary of the number of cases in which a payment was made in
accordance with section 2414, 2517, 2672, or 2677 of title 28, United
States Code, and under section 1304 of title 31, United States Code;

(B) a summary of the length of time Federal agencies used to complete
reimbursements of payments described under subparagraph (A); and

(C) conclusions that assist in making determinations on how the
reimbursements of payments described under subparagraph (A) will
affect--

(i) the operations of Federal agencies;

(ii) funds appropriated on an annual basis;

(iii) employee relations and other human capital matters;

(iv) settlements; and

(v) any other matter determined by the General Accounting Office to be
appropriate for consideration.

(3) REPORTS- Not later than 90 days after the completion of each study
under paragraph (1), the General Accounting Office shall submit a report
on each study, respectively, to the Speaker of the House of
Representatives, the President pro tempore of the Senate, the Committee
on Governmental Affairs of the Senate, the Committee on Government
Reform of the House of Representatives, and the Attorney General.

Executive Order 12731

of October 17, 1990

Principles of Ethical Conduct for Government
Officers and Employees

55 Federal Register 42547 (October 19, 1990)

Section 101.

* * *
(a) Public service is a trust requiring employees to place loyalty to the
Constitution, the laws, and ethical principles above private gain.

* k% %

(k) Employees shall disclose waste, fraud, abuse, and corruption to
appropriate authorities.

* k% %

Office of Government Ethics Part 2635
Standards of Ethical Conduct for Employees
of the Executive Branch

5C.F.R. § 2635.101

Basic obligation of public service. (a) Public service is a public trust.
Each employee has a responsibility to the United States Government and
its citizens to place loyalty to the Constitution, laws and ethical
principles above private gain. To ensure that every citizen can have
complete confidence in the integrity of the Federal Government, each
employee shall respect and adhere to the principles of ethical conduct set
forth in this section, as well as the implementing standards contained in
this part and in supplemental agency regulations. (b) General principles.
The following general principles apply to every employee and may form
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the basis for the standards contained in this part. Where a situation is not
covered by the standards set forth in this part, employees shall apply the
principles set forth in this section in determining whether their conduct is
proper. (1) Public service is a public trust, requiring employees to place
loyalty to the Constitution, the laws and ethical principles above private
gain. * * * (11) Employees shall disclose waste, fraud, abuse, and
corruption to appropriate authorities. * * *

Office of Government Ethics

Standards of Ethical Conduct for Employees
of the Executive Branch

Final Rule

57 Federal Register 35006 (August 7, 1992)

Subpart A-General Provisions
Subsection 2635.101
Basic Obligations of Public Service

* k% %

Five agencies suggested changes to  2635.101(b)(11), the principle
requiring disclosure of fraud, waste, abuse and corruption. The
recommendation by two agencies to change shall to should was not
adopted.  2635.101(b)(11) is a verbatim restatement of the principle
enunciated in the Executive order and the recommenced substitution of
precatory for mandatory language would change the principle. The
Office of Government Ethics does not share those agencies concern that
the principle will elicit frivolous reporting. The Government s interest in
curbing waste, fraud, abuse and corruption is better served by
overreporting, and the authorities to whom such disclosures are to be
made can best determine the merits of allegations and ensure that harm
does not result from any that are spurious.

The suggestion by two agencies to specify agency Inspectors General as
an appropriate authority for reporting required by 2635.101(b)(11) was
also rejected. The Executive order requires employees to report waste,
fraud, abuse and corruption to an appropriate authority. Adoption of
this suggestion might be viewed as limiting an employee s reporting
options. The Office of Government Ethics also did not adopt the
recommendation by one agency to revise 2635.101(b)(11) to include
references to legal definitions of fraud and corruption.  Such
references would tend to suggest that an employee is responsible for
applying complex legal principles in determining whether improprieties
should be reported. The purpose of the principle is to elicit disclosures
of improprieties, and the terms waste and abuse are sufficiently broad
that an employee should not hesitate to report activities or conduct that
he or she believes involve fraud or corruption as those terms are
commonly used. The Office of Government Ethics also rejected the
suggestion by one agency to expand upon the statement of the ethical
principle at  2635.101(b)(11) to state that employees shall cooperate
with Inspectors General.
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Whistleblower Protection Act
Coverage for FBI Employees
5U.S.C.A. § 2303

(@) Any employee of the Federal Bureau of Investigation who has
authority to take, direct others to take, recommend, or approve any
personnel action, shall not, with respect to such authority, take or fail to
take a personnel action with respect to any employee of the Bureau as a
reprisal for a disclosure of information by the employee to the Attorney
General (or an employee designated by the Attorney General for such
purpose) which the employee or applicant reasonably believes evidences-
-(1) a violation of any law, rule, or regulation, or

(2) mismanagement, a gross waste of funds, an abuse of authority, or a
substantial and specific danger to public health or safety.

For the purpose of this subsection, "personnel action” means any action
described in clauses (i) through (x) of section 2302(a)(2)(A) of this title
with respect to an employee in, or applicant for, a position in the Bureau
(other than a position of a confidential, policy-determining,
policymaking, or policy-advocating character).

(b) The Attorney General shall prescribe regulations to ensure that such a
personnel action shall not be taken against an employee of the Bureau as
a reprisal for any disclosure of information described in subsection (a) of
this section.

(c) The President shall provide for the enforcement of this section in a
manner consistent with applicable provisions of sections 1214 and 1221
of this title.

Whistleblower Protection Act

Delegation of Responsibilities Concerning FBI Employees
Under the Civil Service Reform Act of 1978
Memorandum of the President of the United States

62 Federal Register 23123 (April 28, 1997)

Memorandum for the Attorney General

By the authority vested in me by the Constitution and laws of the United

States of America, including section 301 of title 3, United States Code, |
hereby delegate to the Attorney General the functions concerning
employees of the Federal Bureau of Investigation vested in the President
by section101(a) of the Civil Service Reform Act of 1978 (Public Law
95-454), as amended by the Whistleblower Protection Act of 1989
(Public Law 101-12), and codified at section 2303(c) of title 5, United
States Code, and direct the Attorney General to establish appropriate
processes within the Department of Justice to carry out these functions.
Not later than March 1 of each year, the Attorney General shall provide a
report to the President stating the number of allegations of reprisal
received during the preceding calendar year, the disposition of each
allegation resolved during the preceding calendar year, and the number
of unresolved allegations pending as of the end of the calendar year. All
of the functions vested in the President by section 2303(c) of title 5,
United States Code, and delegated to the Attorney General, may be
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redelegated, as appropriate, provided that such functions may not be
redelegated to the Federal Bureau of Investigation. You are authorized
and directed to publish this memorandum in the Federal Register.

Justice Department Part

Office of Inspector General

Whistleblower Protection for

Federal Bureau of Investigation Employees
28 C.F.R.§ 27

PART 27 WHISTLEBLOWER PROTECTION FOR FEDERAL
BUREAU OF INVESTIGATION

Subpart A_Protected Disclosures of Information

Sec. 27.1 Making a protected disclosure.

27.2 Prohibition against reprisal for making a protected disclosure.
Subpart B_Investigating Reprisal Allegations and Ordering Corrective
Action

27.3 Investigations:

The Department of Justice's Office of Professional Responsibility and
Office of the Inspector General.

27.4 Corrective action and other relief; Director, Office of Attorney
Recruitment and Management.

27.5 Review.

27.6 Extensions of time.

Authority: 5 U.S.C. 301, 3151; 28 U.S.C. 509, 510, 515-519; 5 U.S.C.
2303; President's Memorandum to the Attorney General, Delegation of
Responsibilities Concerning FBI Employees Under the Civil Service
Reform Act of 1978, 3 CFR p. 284 (1997). Source: Order No. 2264-99,
64 FR 58786, Nov. 1, 1999, unless otherwise noted

(a) When an employee of, or applicant for employment with, the Federal
Bureau of Investigation (FBI) (FBI employee) makes a disclosure of
information to the Department of Justice's (Department's) Office of
Professional Responsibility (OPR), the Department's Office of Inspector
General (OIG), the FBI Office of Professional Responsibility (FBI OPR)
(collectively, Receiving Offices), the Attorney General, the Deputy
Attorney General, the Director of the FBI, the Deputy Director of the
FBI, or to the highest ranking official in any FBI field office, the
disclosure will be a "protected disclosure™ if the person making it
reasonably believes that it evidences:

(1) A violation of any law, rule or regulation; or

(2) Mismanagement, a gross waste of funds, an abuse of authority, or a
substantial and specific danger to public health or safety.

(b) Any office or official (other than the OIG or OPR) receiving a
protected disclosure shall promptly report such disclosure to the OIG or
OPR for investigation. The OIG and OPR shall proceed in accordance
with procedures establishing their respective jurisdiction. The OIG or
OPR may refer such allegations to FBI-OPR for investigation unless the
Deputy Attorney General determines that such referral shall not be made.
[Order No. 2264-99, 64 FR 58786, Nov. 1, 1999, as amended by Order
No. 2492-2001, 66 FR 37904, July 20, 2001]

Sec. 27.2 Prohibition against reprisal for making a protected disclosure.
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(@ Any employee of the FBI, or of any other component of the
Department, who has authority to take, direct others to take, recommend,
or approve any personnel action shall not, with respect to such authority,
take or fail to take, or threaten to take or fail to take, a personnel action,
as defined below, with respect to any FBI employee as a reprisal for a
protected disclosure.

(b) Personnel action means any action described in clauses (i) through (xi)
of 5U.S.C. 2302 (a)(2)(a) taken with respect to an FBI employee other
than one in a position which the Attorney General has designated in
advance of encumbrance as being a position of a confidential, policy-
determining, policy- making, or policy-advocating character.

Subpart B_Investigating Reprisal Allegations and Ordering Corrective
Action

Sec. 27.3 Investigations: The Department of Justice's Office of
Professional Responsibility and Office of the Inspector General.

(a)(1) An FBI employee who believes that another employee of the FBI,
or of any other Departmental component, has taken or has failed to take a
personnel action as a reprisal for a protected disclosure (reprisal), may
report the alleged reprisal to either the Department's OPR or the
Department's OIG (collectively, Investigative Offices). The report of an
alleged reprisal must be made in writing.

(2) For purposes of this subpart, references to the FBI include any other
Departmental component in which the person or persons accused of the
reprisal were employed at the time of the alleged reprisal.

(b) The Investigative Office that receives the report of an alleged reprisal
shall consult with the other Investigative Office to determine which
office is more suited, under the circumstances, to conduct an
investigation into the allegation. The Attorney General retains final
authority to designate or redesignate the Investigative Office that will
conduct an investigation.

(c) Within 15 calendar days of the date the allegation of reprisal is first
received by an Investigative Office, the office that will conduct the
investigation (Conducting Office) shall provide written notice to the
person who made the allegation (Complainant) indicating--

(1) That the allegation has been received; and

(2) The name of a person within the Conducting Office who will serve as
a contact with the Complainant.

(d) The Conducting Office shall investigate any allegation of reprisal to
the extent necessary to determine whether there are reasonable grounds
to believe that a reprisal has been or will be taken.

(e) Within 90 calendar days of providing the notice required in paragraph
(c) of this section, and at least every 60 calendar days thereafter (or at
any other time if the Conducting Office deems appropriate), the
Conducting Office shall notify the Complainant of the status of the
investigation.

(F) The Conducting Office shall determine whether there are reasonable
grounds to believe that there has been or will be a reprisal for a protected
disclosure. The Conducting Office shall make this determination within
240 calendar days of receiving the allegation of reprisal unless the
Complainant agrees to an extension.
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(g) If the Conducting Office decides to terminate an investigation, it shall
provide, no later than 10 business days before providing the written
statement required by paragraph (h) of this section, a written status report
to the Complainant containing the factual findings and conclusions
justifying the termination of the investigation. The Complainant may
submit written comments on such report to the Conducting Office. The
Conducting Office shall not be required to provide a subsequent written
status report after submission of such comments.

(h) If the Conducting Office terminates an investigation, it shall prepare
and transmit to the Complainant a written statement notifying him/her of-
(1) The termination of the investigation;

(2) A summary of relevant facts ascertained by the Conducting Office;
(3) The reasons for termination of the investigation; and

(4) A response to any comments submitted under paragraph (g) of this
section.

(i) Such written statement prepared pursuant to paragraph (h) of this
section may not be admissible as evidence in any subsequent proceeding
without the consent of the Complainant.

(i) Nothing in this part shall prohibit the Receiving Offices, in the
absence of a reprisal allegation by an FBI employee under this part, from
conducting an investigation, under their pre-existing jurisdiction, to
determine whether a reprisal has been or will be taken.

Subpart B_Investigating Reprisal Allegations and Ordering Corrective
Action

Sec. 27.4 Corrective action and other relief; Director, Office of Attorney
Recruitment and Management.

a) If, in connection with any investigation, the Conducting Office
determines that there are reasonable grounds to believe that a reprisal has
been or will be taken, the Conducting Office shall report this conclusion,
together with any findings and recommendations for corrective action, to
the Director, Office of Attorney Recruitment and Management (the
Director). If the Conducting Office's report to the Director includes a
recommendation for corrective action, the Director shall provide an
opportunity for comments on the report by the FBI and the Complainant.
The Director, upon receipt of the Conducting Office's report, shall
proceed in accordance with paragraph (e) of this section. A
determination by the Conducting Office that there are reasonable
grounds to believe a reprisal has been or will be taken shall not be cited
or referred to in any proceeding under these regulations, without the
Complainant's consent.

(b) At any time, the Conducting Office may request the Director to order
a stay of any personnel action for 45 calendar days if it determines that
there are reasonable grounds to believe that a reprisal has been or is to be
taken. The Director shall order such stay within three business days of
receiving the request for stay, unless the Director determines that, under
the facts and circumstances involved, such a stay would not be
appropriate. The Director may extend the period of any stay granted
under this paragraph for any period that the Director considers
appropriate. The Director shall allow the FBI an opportunity to comment
to the Director on any proposed extension of a stay, and may request
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additional information as the Director deems necessary. The Director
may terminate a stay at any time, except that no such termination shall
occur until the Complainant and the Conducting Office shall first have
had notice and an opportunity to comment.

(c)(1) The Complainant may present a request for corrective action
directly to the Director within 60 calendar days of receipt of notification
of termination of an investigation by the Conducting Office or at any
time after 120 calendar days from the date the Complainant first notified
an Investigative Office of an alleged reprisal if the Complainant has not
been notified by the Conducting Office that it will seek corrective action.
The Director shall notify the FBI of the receipt of the request and allow
the FBI 25 calendar days to respond in writing. If the Complainant
presents a request for corrective action to the Director under this
paragraph, the Conducting Office may continue to seek corrective action
specific to the Complainant, including the submission of a report to the
Director, only with the Complainant's consent. Notwithstanding the
Complainant's refusal of such consent, the Conducting Office may
continue to investigate any violation of law, rule, or regulation.

(2) The Director may not direct the Conducting Office to reinstate an
investigation that the Conducting Office has terminated in accordance
with 8 27.3(h).

(d) Where a Complainant has presented a request for corrective action to
the Director under paragraph (c) of this section, the Complainant may at
any time request the Director to order a stay of any personnel action
allegedly taken or to be taken in reprisal for a protected disclosure. The
request for a stay must be in writing, and the FBI shall have an
opportunity to respond. The request shall be granted within 10 business
days of the receipt of any response by the FBI if the Director determines
that such a stay would be appropriate. A stay granted under this
paragraph shall remain in effect for such period as the Director deems
appropriate. The Director may modify or dissolve a stay under this
paragraph at any time if the Director determines that such a modification
or dissolution is appropriate.

(e)(1) The Director shall determine, based upon all the evidence, whether
a protected disclosure was a contributing factor in a personnel action
taken or to be taken. Subject to paragraph (e)(2) of this section, if the
Director determines that a protected disclosure was a contributing factor
in a personnel action taken or to be taken, the Director shall order
corrective action as the Director deems appropriate. The Director may
conclude that the disclosure was a contributing factor in the personnel
action based upon circumstantial evidence, such as evidence that the
employee taking the personnel action knew of the disclosure or that the
personnel action occurred within a period of time such that a reasonable
person could conclude that the disclosure was a contributing factor in the
personnel action.

(2) Corrective action may not be ordered if the FBI demonstrates by clear
and convincing evidence that it would have taken the same personnel
action in the absence of such disclosure.

(3) In making the determinations required under this subsection, the
Director may hold a hearing at which the Complainant may present
evidence in support of his or her claim, in accordance with such
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procedures as the Director may adopt. The Director is hereby authorized
to compel the attendance and testimony of, or the production of
documentary or other evidence from, any person employed by the
Department if doing so appears reasonably calculated to lead to the
discovery of admissible evidence, is not otherwise prohibited by law or
regulation, and is not unduly burdensome. Any privilege available in
judicial and administrative proceedings relating to the disclosure of
documents or the giving of testimony shall be available before the
Director. All assertions of such privileges shall be decided by the
Director. The Director may, upon request, certify a ruling on an assertion
of privilege for review by the Deputy Attorney General.

(F) If the Director orders corrective action, such corrective action may
include: placing the Complainant, as nearly as possible, in the position he
would have been in had the reprisal not taken place; reimbursement for
attorneys fees, reasonable costs, medical costs incurred, and travel
expenses; back pay and related benefits; and any other reasonable and
foreseeable consequential damages.

(9) If the Director determines that there has not been a reprisal, the
Director shall report this finding in writing to the complainant, the FBI,
and the Conducting Office.

Subpart B_Investigating Reprisal Allegations and Ordering Corrective
Action

Sec. 27.5 Review.

The Complainant or the FBI may request, within 30 calendar days of a
final determination or corrective action order by the Director, review by
the Deputy Attorney General of that determination or order. The Deputy
Attorney General shall set aside or modify the Director's actions,
findings, or conclusions found to be arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law; obtained without
procedures required by law, rule, or regulation having been followed; or
unsupported by substantial evidence. The Deputy Attorney General has
full discretion to review and modify corrective action ordered by the
Director, provided, however that if the Deputy Attorney General upholds
a finding that there has been a reprisal, then the Deputy Attorney general
shall order appropriate corrective action.

Sec. 27.6 Extensions of time.

The Director may extend, for extenuating circumstances, any of the time
limits provided in these regulations relating to proceedings before him
and to requests for review by the Deputy Attorney General.
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OFFICE OF SPECIAL COUNSEL PART 1800 - FILING OF
COMPLAINTS AND ALLEGATIONS
5 C.F.R. 8§ 1800

1800.1 Filing complaints of prohibited personnel practices or other
prohibited activities.

1800.2 Filing disclosures of information.

1800.3 Advisory opinions.

AUTHORITY: 5U.S.C. 1212(e).

1800.1 Filing complaints of prohibited personnel practices or other
prohibited activities.
(a) Complaints of prohibited personnel practices or other prohibited
activities within the investigative authority of the Special Counsel
(including complaints of political activities prohibited by 5 U.S.C. 7321
7324) should be submitted to the Office of Special Counsel, Complaints
Examining Unit, 1730 M Street, NW., Suite 300, Washington, DC
20036-4505.
(b) Complaints, allegations, and information may be submitted in any
written form, but should include:
(1) The name, mailing address, and telephone number(s) of the
complainant(s), and a time when the person(s) making the disclosure(s)
can be safely contacted, unless the matter is submitted anonymously;
(2) The department or agency, location, and organizational unit
complained of;
(3) A concise description of the actions complained about, names and
positions of employees who took these actions, if known to the
complainant, and dates, preferably in chronological order, together with
any documentary evidence the complainant may have;
(4) In the case of any allegation of a prohibited personnel practice, the
personnel action that has been taken or is proposed or threatened to be
taken, and the date of the action, proposal, or threat;
(5) In the case of action taken because of an individual s disclosure of
information, the information believed to evidence violation of law, rule,
or regulation, gross mismanagement, gross waste of funds, abuse of
authority, or substantial and specific danger to public health or safety and
when, to whom, and how or in what form it was disclosed; and
(6) A statement as to whether the complainant consents to the disclosure
of his or her identity to the agency by the Special Counsel for the
purpose of further investigation. [54 FR 47341, Nov. 14, 1989, as
amended at 55 FR 47839, Nov. 16, 1990; 59 FR 64843, Dec. 16, 1994]
1800.2 Filing disclosures of information.
(a) Employees, former employees, or applicants for employment having
information evidencing violations of law, rule, or regulation or gross
mismanagement, a gross waste of funds, an abuse of authority, or a
substantial and specific danger to public health or safety should be
submitted to the Office of Special Counsel, Disclosure Unit, 1730 M
Street, NW., Suite 300, Washington, DC 20036-4505.
(b) Information may be submitted in any written form, but should include:
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(1) The name, mailing address, and telephone number(s) of the person(s)
making the disclosure(s), and a time when that person(s) can be safely
contacted by this agency, unless the matter is submitted anonymously;
(2) The department or agency, location and organizational unit
complained of;

(3) A statement as to whether the complainant consents to the disclosure
of his or her identity to the agency by the Special Counsel in connection
with referral to the appropriate agency.

[54 FR 47341, Nov. 14, 1989, as amended at 55 FR 47839, Nov. 16,
1990; 59 FR 64843, Dec. 16, 1994]

1800.3 Advisory opinions.

The Special Counsel is authorized to issue advisory opinions only
concerning Chapter 15 of Title 5, United States Code (dealing with
political activity of State or local officers and employees) and Subchapter
Il of Chapter 73 of Title 5, United States Code (dealing with political
activity of Federal officers and employees). Requesters may telephone
the Office of Special Counsel toll free at 1 800 872 9855, or (202)/FTS
653 7143 in the Washington, DC, area, or make such requests in writing
to the Office of Special Counsel, 1730 M Street, NW., Suite 300,
Washington, DC 20036-4505. [54 FR 47341, Nov. 14, 1989, as amended
at 59 FR 64843, Dec. 16, 1994]

OFFICE OF SPECIAL COUNSEL PART 1810 - INVESTIGATIVE
AUTHORITY OF THE SPECIAL COUNSEL
5C.F.R.§1810

AUTHORITY: 5U.S.C. 1212(e).

1810.1 Investigative policy in discrimination complaints.

The Special Counsel is authorized to investigate allegations of
discrimination prohibited by law, as defined in 5 U.S.C. 2302(b)(1).
Since procedures for investigating discrimination complaints have
already been established in the agencies and the Equal Employment
Opportunity Commission, the Special Counsel will normally avoid
duplicating those procedures and will defer to those procedures rather
than initiating an independent investigation. [54 FR 47342, Nov. 14,
1989]
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Office of Special Counsel

Rules and Regulations

5 CFR Part 1800

RIN 3255-ZA00

Filing Complaints of Prohibited Personnel Practice or Other
Prohibited Activity; Filing Disclosures of Information

65 Federal Register 64881(October 31, 2000)Final rule

AGENCY: Office of Special Counsel. ACTION: SUMMARY: The
Office of Special Counsel (OSC) is issuing a final rule amending its
regulations at 5 CFR part 1800 to: provide basic information about OSC
jurisdiction over complaints of improper employment practices, and over
disclosures of information of wrongdoing in federal agencies (also
known as "whistleblower disclosures™); implement a requirement that
complaint filers use an OSC form to submit allegations of improper
employment practices (other than alleged Hatch Act violations); outline
procedures to be followed by OSC when filers submit complaints (other
than Hatch Act allegations) in formats other than an OSC complaint form;
revise and update descriptions of information needed by OSC to process
both complaints alleging Hatch Act violations and whistleblower
disclosures; and update contact information for sending complaints and
disclosures to OSC, and for obtaining OSC complaint and disclosure
forms. DATES: This rule is effective on December 1, 2000.FOR
FURTHER INFORMATION CONTACT: Kathryn Stackhouse, Attorney,
Planning and Advice Division, by telephone at (202) 653-8971, or by fax
at (202) 653-5161. Information on the rule is also available on OSC's
Web site (at www.osc.gov).SUPPLEMENTARY INFORMATION:I.
Rulemaking History On August 16, 2000, OSC published for comment a
proposed rule revising agency regulations at 5 CFR part 1800. See 65 FR
49949. OSC issued the proposed rule pursuant to 5 U.S.C. 1212(e),
which authorizes the Special Counsel to prescribe and publish such
regulations as may be necessary to perform the functions of the office. A
brief outline of the purposes for which OSC has revised part 1800
follows:(1) To provide basic information about OSC jurisdiction over
complaints of improper employment practices and whistleblower
disclosures. Sections 1800.1 and 1800.2 currently outline procedures for
filing complaints and disclosures with OSC, with no reference to its basic
jurisdiction. The revision of Part 1800 outlines matters within OSC's
jurisdiction under each section as an aid to persons considering filing a
complaint or disclosure.(2) To implement a requirement that complaint
filers use an OSC complaint form to submit allegations of improper
employment practices (other than alleged Hatch Act violations). Most
complaints received by OSC consist of allegations of improper
employment practices other than Hatch Act violations. Section 1800.1, at
paragraphs (b)(1)-(6), currently outlines the types of information that
should be provided in a complaint, and indicates that complaints can be
submitted in any written format. Given this latitude, there have been
considerable disparities in the way complaint information is presented to
OSC. Mandatory use of the revised Form OSC-11, rather than any
written format chosen by a complaint filer, will help: (a) Enable
complainants to obtain useful information about OSC jurisdiction and
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procedures before filing the complaint; (b) produce more complete and
consistent presentations of facts needed by OSC to review, follow up on,
and investigate complaints of improper employment practices; and (c)
make more efficient use of OSC's limited resources, by reducing the time
spent by staff in answering threshold questions about jurisdiction and
procedures, and in soliciting basic information about allegations in
complaints.(3) To outline procedures to be followed by OSC when filers
submit complaints (other than Hatch Act allegations) in formats other
than Form OSC- 11. Under the revision of 1800.1, if a person uses a
format other than the required OSC form to file a complaint (other than a
Hatch Act allegation), the material submitted will be returned to the filer
with a blank Form OSC-11 to fill out and return to OSC. Processing of
the complaint will begin upon OSC's receipt of the completed Form
OSC-11.(4) To revise and update descriptions of information needed by
OSC to process both complaints alleging Hatch Act violations and
whistleblower disclosures. OSC will continue to permit filers of
complaints alleging Hatch Act violations, and filers of whistleblower
disclosures, to submit such matters to OSC in any written format,
including OSC's complaint and disclosure forms (Forms OSC-11 and
OSC-12, respectively). Sections 1800.1 and 1800.2 currently describe
information needed by OSC to review and evaluate complaints and
disclosures. The revision of 1800.1 tailors the description to Hatch Act
allegations, for filers who submit them in formats other than an OSC
complaint form. The revision of 1800.2 updates the description of
information needed in whistleblower disclosures to OSC, for filers who
submit them in a format other than the OSC disclosure form.(5) To
update contact information for sending complaints and disclosures to
OSC, and for obtaining OSC complaint and disclosure forms. Since
OSC's current regulations were published, its mailing address for
complaints and disclosures has changed, and a Web site, at which many
OSC forms and publications are available to the public, has been
established. The revision of  1800.1 and 1800.2 updates both sections
with current mailing and Web site address information. Following OSC's
publication of the notice of proposed rulemaking, the Office of
Management and Budget (OMB) approved a revised complaint form
(Form OSC-11), along with a revised form for whistleblower disclosures
(Form OSC-12), as a collection of information (OMB Control No. 3255-
0002) under the Paperwork Reduction Act. See 65 FR 41512 (July 5,
2000) for a description of the revisions to both forms. *64882 II.
Summary of Comments The proposed rule provided a 60-day comment
period, and invited comments from current and former Federal
employees, employee representatives, other Federal agencies, and the
general public. OSC also posted the notice of proposed rulemaking on its
Web site. Timely comments were received from two sources, an
individual and an executive branch agency. After carefully considering
the comments and making appropriate modifications, OSC is publishing
this final rule pursuant to 5 U.S.C. 1212(e).The individual respondent
stated that making use of OSC's complaint form mandatory would further
discourage federal employees from reporting unlawful and wasteful
actions by federal agencies. He suggested that OSC could simply provide
the form and the information requested to complainants, and request that
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they respond. OSC has implemented a variant of this suggestion over the
years--either accepting and acting on complaints in whatever form
submitted, or offering persons who inquired the option of submitting
their complaints on an OSC complaint form. As described in the notice
of proposed rulemaking, this led to considerable disparities in the way
complaint information was presented to OSC. In addition, due to a lack
of awareness about or misunderstanding of its role and jurisdiction, OSC
received many complaints about matters that it had no legal authority to
pursue.OSC has concluded that mandatory use of its revised complaint
form will be more efficient, effective, and useful, both for complaint
filers and OSC. As outlined in the Rulemaking History section, above,
mandatory use of the OSC form, rather than any written format chosen
by a filer, will help: (a) Enable complainants to obtain useful information
about OSC jurisdiction and procedures before filing a complaint
(including information about matters outside OSC's jurisdiction, election
of remedies, OSC deferral policies, legal elements required to establish
reprisal for whistleblowing, and certain appeal rights to the Merit
Systems Protection Board (“the Board"); (b) produce more complete and
consistent presentations of facts needed by OSC to review, follow up on,
and investigate complaints of improper employment practices; and (c)
make more efficient use of OSC's limited resources, by reducing the time
spent by staff in answering threshold questions about jurisdiction and
procedures, and in soliciting basic information about allegations in
complaints.The respondent's comment, however, led OSC to conclude
that the final rule should state more clearly the procedures that OSC will
follow when allegations are received in a format other than an OSC
complaint form. Therefore, OSC is revising the final regulation, at
1800.1(f), to indicate that: (a) When allegations are received in a format
other than an OSC complaint form, the material submitted will be
returned to the filer with a blank Form OSC-11 to complete and return to
OSC; and (b) the complaint will be considered to be filed on the date on
which OSC receives the completed Form OSC-11.0SC anticipates that
the return of allegations and supporting material may be required more
frequently for some months after use of the complaint form becomes
mandatory on December 1, 2000. After information about mandatory use
of the Form OSC-11 becomes more widely known, however, OSC
believes that this will occur less often. OSC also believes that, with
increasing access to the Internet, its complaint form and information
about its complaint procedures will be more readily available to potential
filers. OSC's planned implementation of procedures permitting electronic
filing of complaints by October 2003 will make that process even easier.
OSC does not intend in any way to discourage federal employees from
filing complaints, nor does OSC believe that this regulatory change will
produce that result. Rather, OSC believes that this change will help
employees make more informed decisions about whether and what to
report to OSC, and will result in greater efficiencies in the complaint
process. The second comment was received from an executive branch
agency, which agreed with the proposal as written, and asked that OSC
ensure that its complaint form comply with Executive Order 13166
(Improving Access to Services for Persons with Limited English
Proficiency). The executive order requires agencies to develop and begin
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implementing a plan to improve access to federally conducted and
federally assisted programs and activities, and to submit the plan to the
Department of Justice by December 11, 2000. OSC is reviewing its
programs and activities to identify those that may be subject to the
executive order. Should compliance with the executive order entail any
revision to the complaint form, OSC will proceed accordingly. Technical,
non-substantive corrections have been made to the final version of
1800.1(e) (to correct a disagreement in the text of the proposed rule
between plural and singular references to the OSC complaint form);
1800.1(g)(1) (to substitute "complaint(s)" for an erroneous reference to
"disclosure(s)™); and to  1800.2(c)(2) (to conform the text more closely
to that used in 1800.1(e)).11l. Matters of Regulatory Procedure
Procedural determinations were published in the notice of proposed
rulemaking for the Regulatory Flexibility Act; the Paperwork Reduction
Act; the Unfunded Mandates Reform Act; the National Environmental
Policy Act; Executive Order 12630 (Government Actions and
Interference with Constitutionally Protected Property Rights); Executive
Order 12866 (Regulatory Planning and Review); Executive Order 12988
(Civil Justice Reform); Executive Order 13045 (Protection of Children
from Environmental Health Risks and Safety Risks); and Executive
Order 13132 (Federalism). There have been no changes in these
procedural determinations. List of Subjects in 5 CFR Part
1800Administrative practice and procedure, Government employees,
Investigations, Law enforcement, Political activities (Government
employees), Reporting and recordkeeping requirements, Whistleblowing.
For the reasons set forth in the preamble, the Office of Special Counsel is
amending title 5, chapter VIII, Part 1800 as follows: PART 1800—

FILING OF COMPLAINTS AND DISCLOSURES1. The authority
citation for 5 CFR Part 1800 continues to read as follows: Authority: 5
U.S.C. 1212(e).2. Section 1800.1 is revised to read as follows: 1800.1
Filing complaints of prohibited personnel practices or other prohibited
activities.(a) The Office of Special Counsel (OSC) has investigative
jurisdiction over the following prohibited personnel practices against
current or former Federal employees and applicants for Federal
employment:(1) Discrimination, including discrimination based on
marital status or political affiliation (see  1810.1 of this chapter for
information about OSC's deferral policy);(2) Soliciting or considering
improper recommendations or statements about individuals requesting,
or under consideration for, personnel actions; *64883 (3) Coercing
political activity, or engaging in reprisal for refusal to engage in political
activity;(4) Deceiving or obstructing anyone with respect to competition
for employment;(5) Influencing anyone to withdraw from competition to
improve or injure the employment prospects of another;(6) Granting an
unauthorized preference or advantage to improve or injure the
employment prospects of another;(7) Nepotism;(8) Reprisal for
whistleblowing (whistleblowing is generally defined as the disclosure of
information about a Federal agency by an employee or applicant who
reasonably believes that the information shows a violation of any law,
rule, or regulation; gross mismanagement; gross waste of funds; abuse of
authority; or a substantial and specific danger to public health or
safety);(9) Reprisal for:(i) Exercising certain appeal rights;(ii) Providing
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testimony or other assistance to persons exercising appeal rights;(iii)
Cooperating with the Special Counsel or an Inspector General; or(iv)
Refusing to obey an order that would require the violation of law;(10)
Discrimination based on personal conduct not adverse to job
performance;(11) Violation of a veterans' preference requirement; and(12)
Taking or failing to take a personnel action in violation of any law, rule,
or regulation implementing or directly concerning merit system
principles at 5 U.S.C. 2302(b)(1).(b) OSC also has investigative
jurisdiction over allegations of the following prohibited activities:(1)
Violation of the Federal Hatch Act at title 5 of the U.S. Code, chapter 73,
subchapter 111;(2) Violation of the state and local Hatch Act at title 5 of
the U.S. Code, chapter 15;(3) Arbitrary and capricious withholding of
information prohibited under the Freedom of Information Act at 5 U.S.C.
552 (except for certain foreign and counterintelligence information);(4)
Activities prohibited by any civil service law, rule, or regulation,
including any activity relating to political intrusion in personnel
decisionmaking;(5) Involvement by any employee in any prohibited
discrimination found by any court or appropriate administrative authority
to have occurred in the course of any personnel action (unless the Special
Counsel determines that the allegation may be resolved more
appropriately under an administrative appeals procedure); and(6)
Violation of uniformed services employment and reemployment rights
under 38 U.S.C. 4301, et seqg.(c) Complaints of prohibited personnel
practices or other prohibited activities within OSC's investigative
jurisdiction should be sent to: U.S. Office of Special Counsel,
Complaints Examining Unit, 1730 M Street, NW, Suite 201, Washington,
DC 20036-4505.(d) Complaints alleging a prohibited personnel practice,
or a prohibited activity other than a Hatch Act violation, must be
submitted on Form OSC-11 ("Complaint of Possible Prohibited
Personnel Practice or Other Prohibited Activity").(1) The form includes a
section (Part 2) that must be completed in connection with allegations of
reprisal for whistleblowing, including identification of:(i) Each
disclosure involved;(ii) The date of each disclosure;(iii) The person to
whom each disclosure was made; and(iv) The type and date of any
personnel action that occurred because of each disclosure.(2) If a
complainant who has alleged reprisal for whistleblowing seeks to
supplement a pending OSC complaint by reporting a new disclosure or
personnel action, then, at OSC's discretion:(i) The complainant will be
required to document the disclosure or personnel action in the Part 2
format, or(ii) OSC will document the disclosure or personnel action in
the Part 2 format, a copy of which will be provided to the complainant
upon OSC's closure of the complaint.(e) Form OSC-11 is available by
writing to OSC at the address shown in paragraph (c) of this section; by
calling OSC at (1) (800) 872-9855; or by printing the form from OSC's
Web site (at http://www.osc.gov).(f) Except for complaints alleging only
a Hatch Act violation, OSC will not process a complaint submitted in
any format other than a completed Form OSC- 11. If a person uses a
format other than the required OSC form to file a complaint (other than a
Hatch Act allegation), the material received by OSC will be returned to
the filer with a blank Form OSC-11 to complete and return to OSC. The
complaint will be considered to be filed on the date on which OSC
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receives the completed Form OSC-11.(g) Complaints alleging only a
Hatch Act violation may be submitted in any written form to the address
shown in paragraph (c) of this section, but should include:(1) The name,
mailing address, and telephone number(s) of the complainant(s), and a
time when the person(s) making the complaint(s) can be safely contacted,
unless the matter is submitted anonymously;(2) The department or
agency, location, and organizational unit complained of; and(3) A
concise description of the actions complained about, names and positions
of employees who took these actions, if known to the complainant, and
dates, preferably in chronological order, together with any documentary
evidence the complainant may have.3. Section 1800.2 is revised to read
as follows: 1800.2 Filing disclosures of information.(a) OSC is
authorized by law (at 5 U.S.C. 1213) to provide an independent and
secure channel for use by current or former Federal employees and
applicants for Federal employment in disclosing information that they
reasonably believe shows wrongdoing by a Federal agency. The law
requires OSC to determine whether there is a substantial likelihood that
the information discloses a violation of any law, rule, or regulation; gross
mismanagement; gross waste of funds; abuse of authority; or a
substantial and specific danger to public health or safety. If so, OSC must
refer the information to the agency head involved for investigation and a
written report on the findings to the Special Counsel. The law does not
give OSC jurisdiction to investigate the disclosure.(b) Employees, former
employees, or applicants for employment wishing to file a whistleblower
disclosure with OSC should send the information to: U.S. Office of
Special Counsel, Disclosure Unit, 1730 M Street, NW, Suite 201,
Washington, DC 20036-4505.(c) A disclosure of the type of information
described in paragraph (a) of this section should be submitted in writing,
using any of the following formats:(1) Filers may use Form OSC-12
("Disclosure of Information™), which provides more information about
OSC jurisdiction and procedures for processing whistleblower
disclosures. This form is available from OSC by writing to the address
shown in paragraph (b) of this section; by calling OSC at (1) (800) 572-
2249; or by printing the form from OSC's Web site (at
http://www.osc.gov).(2) Filers may use another written format, but the
submission should include: *64884 (i) The name, mailing address, and
telephone number(s) of the person(s) making the disclosure(s), and a
time when that person(s) can be safely contacted by OSC;(ii) The
department or agency, location and organizational unit complained of;
and(iii) A statement as to whether the filer consents to the disclosure of
his or her identity to the agency by OSC in connection with any referral
to the appropriate agency.Dated: October 25, 2000.Elaine Kaplan,Special
Counsel.
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DEPARTMENT OF HOMELAND SECURITY

Office of the Secretary

6 CFR Part 29.Sec. 8 and 9

Title 6, Vol. 1 (Revised as of January 1, 2005)

Procedures for Handling Critical Infrastructure Information
Final Rule

PART 29--PROTECTED CRITICAL INFRASTRUCTURE
INFORMATION—

Sec. 29.8 Disclosure of Protected Critical Infrastructure Information.

***x

(F) Access by Congress and whistleblower protection. (1) Exceptions for
disclosure.

(i) Pursuant to section 214(a)(1)(D) of the CII Act of 2002, Protected ClI
shall not, without the written consent of the person or entity submitting
such information, be used or disclosed by any officer or employee of the
United States for purposes other than the purposes of the CII Act of 2002,
except--

(A) In furtherance of an investigation or the prosecution of a criminal act;
or

(B) When disclosure of the information is made--

(1) To either House of Congress, or to the extent of matter within its
jurisdiction, any committee or subcommittee thereof, any joint
committee thereof or subcommittee of any such joint committee; or

(2) To the Comptroller General, or any authorized representative of the
Comptroller General, in the course of the performance of the duties of
the General Accounting Office.

(i) If any officer or employee of the United States makes any disclosure
pursuant to these exceptions, contemporaneous written notification must
be provided to the Department through the Protected CII Program
Manager.

(2) Consistent with the authority to disclose information for any purpose
described in Sec. 29.2, disclosure of Protected Cll may be made, without
the written consent of the person or entity submitting such information,
to the DHS Inspector General, or to any other employee designated by
the Secretary of Homeland Security.

(3) Subject to the limitations of title 5 U.S.C., section 1213 (the
“Whistleblower Protection Act"), disclosure of Protected Cll may be
made by any officer or employee of the United States who reasonably
believes that such information:

(i) Evidences an employee's or agency's conduct in violation of criminal
law, or any other law, rule, or regulation, affecting or relating to the
protection of the critical infrastructure and protected systems, analysis,
warning, interdependency study, recovery, or reconstitution or

(i) Evidences mismanagement, a gross waste of funds, an abuse of
authority, or a substantial and specific danger to public health or safety
affecting or relating to the protection of the critical infrastructure and
protected systems, analysis, warning, interdependency study, recovery,
or reconstitution.
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(4) Disclosures of all of the information cited in paragraphs (f)(1)
through (3) of this section, including under paragraph (f)(1)(i)(A), are
authorized by law and therefore are not subject to penalty under section
214(f) of the Homeland Security Act of 2002.

OFFICE OF PERSONNEL MANAGEMENT

Implementation of Title 11 of the Notification and Federal Employee
Antidiscrimination and Retaliation Act of 2002

5 CFR PART 724 (July 20, 2006)

Final Rule

PART 724—Implementation of Title Il of the Notification and Federal
Employee Antidiscrimination and Retaliation Act of 2002

Subpart A—Reimbursement of Judgment Fund
724.101 Purpose and scope.

724.102 Definitions.

724.103 Agency obligations.

724.104 Procedures.

724.105 Compliance.

724.106 Effective date.

Authority:

Sec. 204 of Pub. L. 107-174, 116 Stat. 566; Presidential Memorandum
dated July 8, 2003, “‘Delegation of Authority Under Section 204(a) of
the Notification and Federal employee antidiscrimination Act of 2002.”’

Subpart A—Reimbursement of Judgment Fund

§ 724.101 Purpose and scope.

This subpart implements Title 11 of the Notification and Federal
Employee Antidiscrimination and Retaliation Act of 2002 concerning the
obligation of Federal agencies to reimburse the Judgment Fund for
payments. The regulations describe agency obligations and the
procedures for reimbursement and compliance.

§ 724.102 Definitions.

In this part:

Agency means an Executive agency as defined in 5 U.S.C. 105, the
United States Postal Service, or the Postal Rate Commission;

Applicant for Federal employment means an individual applying for
employment in or under a Federal agency;

Employee means an individual employed in or under a Federal agency;
Former Employee means an individual formerly employed in or under a
Federal agency;

Judgment Fund means the Judgment Fund established by 31 U.S.C. 1304;
No FEAR Act means the ““Naotification and Federal Employee
Antidiscrimination and Retaliation Act of 2002;’”
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Payment, subject to the following exception, means a disbursement from
the Judgment Fund on or after October 1, 2003, to an employee, former
employee, or applicant for Federal employment, in accordance with 28
U.S.C. 2414, 2517, 2672, 2677 or with 31 U.S.C. 1304, that involves
alleged discriminatory or retaliatory conduct described in 5 U.S.C.
2302(b)(1) and (b)(8) or (b)(9) as applied to conduct described in 5
U.S.C. 2302(b)(1) and/or (b)(8) or conduct described in 29 U.S.C. 206(d),
29 U.S.C. 631, 29 U.S.C. 633a, 29 U.S.C. 791 and 42 U.S.C. 2000e-16.
For a proceeding involving more than one disbursement from the
Judgment Fund, however, this term shall apply only if the first
disbursement occurred on or after October 1, 2003.

§ 724.103 Agency obligations.

A Federal agency (or its successor agency) must reimburse the Judgment
Fund for payments covered by the No FEAR Act. Such reimbursement
must be made within a reasonable time as described in § 724.104.

§ 724.104 Procedures.

(a) The procedures that agencies must use to reimburse the Judgment
Fund are those prescribed by the Financial Management Service (FMS),
the Department of the Treasury, in Chapter 3100 of the Treasury
Financial Manual. All reimbursements to the Judgment Fund covered by
the No FEAR Act are expected to be fully collectible from the agency.
FMS will provide written notice to the agency’s Chief Financial Officer
within 15 business days after payment from the Judgment Fund.

(b) Within 45 business days of receiving the FMS notice, agencies must
reimburse the Judgment Fund or contact FMS to make arrangements in
writing for reimbursement.

§ 724.105 Compliance.

An agency’s failure to reimburse the Judgment Fund, to contact FMS
within 45 business days after receipt of an FMS notice for
reimbursement under§ 724.104 will be recorded on an annual basis and
posted on the FMS Web site. After an agency meets the requirements of
8§ 724.104, the recording will be eliminated no later than the next annual
posting process.

§ 724.106 Effective date.
This subpart is effective on October 1, 2003.
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OFFICE OF SPECIAL COUNSEL

5 CFR Part 1800

Revision of Regulations To Describe Filing Requirements and
Options, Including

Electronic Filing

68 Federal Register 66695-01 (November 28, 2003)

Final rule

PART 1800-FILING OF COMPLAINTS AND ALLEGATIONS

1. The authority citation for Part 1800 continues to read as follows:
Authority: 5 U.S.C. 1212(e). 2. Section 1800.1 is revised to read as
follows: 8 1800.1 Filing complaints of prohibited personnel practices or
other prohibited activities.

(a) Prohibited personnel practices. The Office of Special Counsel (OSC)
has investigative jurisdiction over the following prohibited personnel
practices committed against current or former Federal employees and
applicants for Federal employment:(1) Discrimination, including
discrimination based on marital status or political affiliation (see 8§
1810.1 of this chapter for information about OSC's deferral policy);

(2) Soliciting or considering improper recommendations or statements
about individuals requesting, or under consideration for, personnel
actions;

(3) Coercing political activity, or engaging in reprisal for refusal to
engage in political activity;

(4) Deceiving or obstructing anyone with respect to competition for
employment;

(5) Influencing anyone to withdraw from competition to improve or
injure the employment prospects of another;

(6) Granting an unauthorized preference or advantage to improve or
injure the employment prospects of another;

(7) Nepotism;

(8) Reprisal for whistleblowing (whistleblowing is generally defined as
the disclosure of information about a Federal agency by an employee or
applicant who reasonably believes that the information shows a violation
of any law, rule, or regulation; gross mismanagement; gross waste of
funds; abuse of authority; or a substantial and specific danger to public
health or safety);

(9) Reprisal for:

(i) Exercising certain appeal rights;

(ii) Providing testimony or other assistance to persons exercising appeal
rights;

(iii) Cooperating with the Special Counsel or an Inspector General; or
(iv) Refusing to obey an order that would require the violation of law;
(10) Discrimination based on personal conduct not adverse to job
performance;

(11) Violation of a veterans' preference requirement; and

(12) Taking or failing to take a personnel action in violation of any law,
rule, or regulation implementing or directly concerning merit system
principles at 5 U.S.C. 2301(b).
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(b) Other prohibited activities. OSC also has investigative jurisdiction
over allegations of the following prohibited activities:

(1) Violation of the Federal Hatch Act at title 5 of the U.S. Code, chapter
73, subchapter Il1;

(2) Violation of the state and local Hatch Act at title 5 of the U.S. Code,
chapter 15;

(3) Arbitrary and capricious withholding of information prohibited under
the Freedom of Information Act at YPERLINK " _top" 5 U.S.C. 552
(except for certain foreign and counterintelligence information);

(4) Activities prohibited by any civil service law, rule, or regulation,
including any activity relating to political intrusion in personnel
decisionmaking;

(5) Involvement by any employee in any prohibited discrimination found
by any court or appropriate administrative authority to have occurred in
the course of any personnel action (unless the Special Counsel
determines that the allegation may be resolved more appropriately under
an administrative appeals procedure); and

(6) Violation of uniformed services employment and reemployment
rights under 38 U.S.C. 4301, et seq.

(c) Procedures for filing complaints alleging prohibited personnel
practices or other prohibited activities (other than the Hatch Act).

(1) Current or former Federal employees, and applicants for Federal
employment, may file a complaint with OSC alleging one or more
prohibited personnel practices, or other prohibited activities within
OSC's investigative jurisdiction. Form OSC-11 ("Complaint of Possible
Prohibited Personnel Practice or Other Prohibited Activity™) must be
used to file all such complaints (except those limited to an allegation or
allegations of a Hatch Act violation - see paragraph (d) of this section for
information on filing Hatch Act complaints).

(2) Part 2 of Form OSC-11 must be completed in connection with
allegations of reprisal for whistleblowing, including identification of:

(i) Each disclosure involved,;

(ii) The date of each disclosure;

(iii) The person to whom each disclosure was made; and

(iv) The type and date of any personnel action that occurred because of
each disclosure.

(3) Except for complaints limited to alleged violation(s) of the Hatch Act,
OSC will not process a complaint filed in any format other than a
completed Form OSC-11. If a filer does not use Form OSC-11 to submit
a complaint, OSC will provide the filer with information about the form.
The complaint will be considered to be filed on the date on which OSC
receives a completed Form OSC-11.

(4) Form OSC-11 is available:

(i) By writing to OSC, at: Office of Special Counsel, Complaints
Examining Unit, 1730 M Street NW., Suite 218, Washington, DC 20036-
4505;

(ii) By calling OSC, at: (800) 872-9855 (toll-free), or (202) 653-7188 (in
the Washington, DC area); or

(iii) Online, at: http://www.osc.gov (to print out and complete on paper,
or to complete online).
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(5) A complainant can file a completed Form OSC-11 with OSC by any
of the following methods:

(i) By mail, to: Office of Special Counsel, Complaints Examining Unit,
1730 M Street NW., Suite 218, Washington, DC 20036-4505;

(i) By fax, to: (202) 653-5151; or

(iii) Electronically, at: http://www.osc.gov.

(d) Procedures for filing complaints alleging violation of the Hatch Act.
(1) Complaints alleging a violation of the Hatch Act may be submitted in
any written form, but should include:

(i) The complainant's name, mailing address, telephone number, and a
time when OSC can contact that person about his or her complaint
(unless the matter is submitted anonymously);

(i) The department or agency, location, and organizational unit
complained of; and

(iii) A concise description of the actions complained about, names and
positions of employees who took the actions, if known to the
complainant, and dates of the actions, preferably in chronological order,
together with any documentary evidence that the complainant can
provide.(2) A written Hatch Act complaint can be filed with OSC by any
of the methods listed in paragraph (c)(5)(i)-(iii) of this section.

3. Section 1800.2 is revised to read as follows:

§ 1800.2 Filing disclosures of information.

(a) General. OSC is authorized by law (at 5 U.S.C. 1213) to provide an
independent and secure channel for use by current or former Federal
employees and applicants for Federal employment in disclosing
information that they reasonably believe shows wrongdoing by a Federal
agency. OSC must determine whether there is a substantial likelihood
that the information discloses a violation of any law, rule, or regulation;
gross mismanagement; gross waste of funds; abuse of authority; or a
substantial and specific danger to public health or safety. If it does, the
law requires OSC to refer the information to the agency head involved
for investigation and a written report on the findings to the Special
Counsel. The law *66697 does not authorize OSC to investigate the
subject of a disclosure.

(b) Procedures for filing disclosures. Current or former Federal
employees, and applicants for Federal employment, may file a disclosure
of the type of information described in paragraph (a) of this section with
OSC. Such disclosures must be filed in writing (including electronically -
see paragraph (b)(3)(iii) of this section).

(1) Filers are encouraged to use Form OSC-12 ("Disclosure of
Information™) to file a disclosure of the type of information described in
paragraph (a) of this section with OSC. This form provides more
information about OSC jurisdiction, and procedures for processing
whistleblower disclosures. Form OSC-12 is available:

(i) By writing to OSC, at: Office of Special Counsel, Disclosure Unit,
1730 M Street NW., Suite 218, Washington, DC 20036-4505;

(ii) By calling OSC, at: (800) 572-2249 (toll-free), or (202) 653-9125 (in
the Washington, DC area); or(iii) Online, at: http://www.osc.gov (to print
out and complete on paper, or to complete online).

(2) Filers may use another written format to submit a disclosure to OSC,
but the submission should include:
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(i) The name, mailing address, and telephone number(s) of the person(s)
making the disclosure(s), and a time when OSC can contact that person
about his or her disclosure;

(i) The department or agency, location and organizational unit
complained of; and

(iii) A statement as to whether the filer consents to disclosure of his or
her identity by OSC to the agency involved, in connection with any OSC
referral to that agency.

(3) A disclosure can be filed in writing with OSC by any of the following
methods:

(i) By mail, to: Office of Special Counsel, Disclosure Unit, 1730 M
Street NW., Suite 218, Washington, DC 20036-4505;

(i) By fax, to: (202) 653-5151; or

(iii) Electronically, at: http://www.osc.gov.

4. Section 1800.3 is revised to read as follows:

8 1800.3 Advisory opinions.

The Special Counsel is authorized to issue advisory opinions only about
political activity of state or local officers and employees (under title 5 of
the United States Code, at chapter 15), and political activity of Federal
officers and employees (under title 5 of the United States Code, at
chapter 73, subchapter I11). A person can seek an advisory opinion from
OSC by any of the following methods:

(a) By phone, at: (800) 854-2824 (toll-free), or (202) 653-7143 (in the
Washington, DC area);

(b) By mail, to: Office of Special Counsel, Hatch Act Unit, 1730 M
Street NW., Suite 218, Washington, DC 20036-4505;

(c) By fax, to: (202) 653-5151; or

(d) By e-mail, to: hatchact@osc.gov.



SECTION 10
WORKPLACE DISCRIMINATION

Age Discrimination in Employment Act,
Nonretaliation Provision
29 U.S.C. 8§ 623(d)

(d) Opposition to unlawful practices; participation in investigations,
proceedings, or litigation. It shall be unlawful for an employer to
discriminate against any of hisemployees or applicants for employment, for
an employment agency to discriminate against any individual, or for a labor
organization to discriminate against any member thereof or applicant for
membership, because such individual, member or applicant for membership
has opposed any practice made unlawful by this section, or because such
individual, member or applicant for membership has made a charge,
testified, assisted, or participated in any manner in an investigation,
proceeding, or litigation under this chapter.

Americans With Disabilities Act
42 U.S.C. § 12203

(a) Retaliation. No person shall discriminate against any individual because
such individual has opposed any act or practice made unlawful by this
chapter or because such individual made a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing under
this chapter.

(b) Interference, coercion, or intimidation. It shall be unlawful to coerce,
intimidate, threaten, or interfere with any individual in the exercise or
enjoyment of, or on account of his or her having exercised or enjoyed, or
on account of his or her having aided or encouraged any other individual in
the exercise or enjoyment of, any right granted or protected by this chapter.
(c) Remedies and procedures. The remedies and procedures available under
sections 12117, 12133, and 12188 of this title shall be available to
aggrieved persons for violations of subsections (a) and (b) of this section,
with respect to subchapter I, subchapter 11 and subchapter 111 of this chapter,
respectively.

Civil Rights Act 1964, Title VII,
42 U.S.C. § 2000e-3(a)

(a) Discrimination for making charges, testifying, assisting, or participating
in enforcement proceedings. It shall be an unlawful employment practice
for an employer to discriminate against any of his employees or applicants
for employment, for an employment agency, or joint labor-management
committee controlling apprenticeship or other training or retraining,
including on the job training programs, to discriminate against any
individual or for a labor organization to discriminate against any member
thereof or applicant for membership, because he has opposed any practice
made an unlawful employment practice by this subchapter, or because he
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has made a charge, testified, assisted or participate in any manor in an
investigation, proceeding, or hearing under this subchapter.

Civil Rights Act of 1871
Conspiracy to interfere with civil rights
42 U.S.C. § 1985(3)

(3) * * * in any case of conspiracy set forth in this section, if one or more
persons engaged therein do, or cause to be done, any act in furtherance of
the object of such conspiracy, whereby another is injured in his person or
property, or deprived of having and exercising any right or privilege of a
citizen of the United States, the party so injured or deprived may have an
action for the recovery of damages occasioned by such injury or
deprivation, against any one or more of the conspirators.

Family and Medical Leave Act
29 U.S.C. 88 2615(a) and (b), and 2617

(a) Interference with rights.

(1) Exercise of rights. It shall be unlawful for any employer to interfere
with, restrain, or deny the exercise of or the attempt to exercise, any right
provided under this subchapter.

(2) Discrimination. It shall be unlawful for any employer to discharge or in
any other manner discriminate against any individual for opposing any
practice made unlawful by this subchapter.

(b) Interference with proceedings or inquiries. It shall be unlawful for any
person to discharge or in any other manner discriminate against any
individual because such individual—

(1) has filed any charge, or has instituted or caused to be instituted any
proceeding, under or related to this subchapter;

(2) has given, or is about to give, any information in connection with any
inquiry or proceeding relating to any right provided under this subchapter;
or

(3) has testified, or is about to testify, in any inquiry or

proceeding relating to any right provided under this subchapter.

8§ 2617. Enforcement

(a) Civil action by employees.

(1) Liability. Any employer who violates section 2615 of this title shall be
liable to any eligible employee affected.

(A) for damages equal to—

(i) the amount of—

() any wages, salary, employment benefits, or other compensation denied
or lost to such employee by reason of the violation; or

(1) in a case in which wages, salary, employment benefits, or other
compensation have not been denied or lost to the employee, any actual
monetary losses sustained by the employee as a direct result of the
violation, such as the cost of providing care, up to a sum equal to 12 weeks
of wages or salary for the employee;

(i) the interest on the amount described in clause (i) calculated at the
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prevailing rate; and

(iii) an additional amount as liquidated damages equal to the sum of the
amount described in clause (i) and the interest described in clause (ii),
except that if an employer who has violated section 2615 of this title proves
to the satisfaction of the court that the act or omission which violated
section 2615 of this title was in good faith and that the employer had
reasonable grounds for believing that the act or omission was not a violation
of section 2615 of this title, such court may, in the discretion of the court,
reduce the amount of the liability to the amount and interest determined
under clauses (i) and (ii), respectively; and

(B) for such equitable relief as may be appropriate, including employment,
reinstatement, and promotion.

(2) Right of action. An action to recover the damages or equitable relief
prescribed in paragraph (1) may be maintained against any employer
(including a public agency) in any Federal or State court of competent
jurisdiction by any one or more employees for and in behalf of—

(A) the employees; or

(B) the employees and other employees similarly situated.

(3) Fees and costs. The court in such an action shall, in addition to any
judgment awarded to the plaintiff, allow a reasonable attorney's fee,
reasonable expert witness fees, and other costs of the action to be paid by
the defendant.

(4) Limitations. The right provided by paragraph (2) to bring an action by
or on behalf of any employee shall terminate—

(A) on the filing of a complaint by the Secretary in an action under
subsection (d) of this section in which restraint is sought of any further
delay in the payment of the amount described in paragraph (1)(A) to such
employee by an employer responsible under paragraph (1) for the payment;
or

(B) on the filing of a complaint by the Secretary in an action under
subsection (b) of this section in which a recovery is sought of the damages
described in paragraph (1)(A) owing to an eligible employee by an
employer liable under paragraph (1), unless the action described in
subparagraph (A) or (B) is dismissed without prejudice on motion of the
Secretary.

(b) Action by Secretary.

(1) Administrative action. The Secretary shall receive, investigate, and
attempt to resolve complaints of violations of section 2615 of this title in the
same manner that the Secretary receives, investigates, and attempts to
resolve complaints of violations of sections 206 and 207 of this title.

(2) Civil action. The Secretary may bring an action in any court of
competent jurisdiction to recover the damages described in subsection
(@)(1)(A) of this section.

(3) Sums recovered. Sums recovered by the Secretary pursuant to paragraph
(2) shall be held in a special deposit account and shall be paid, on order of
the Secretary, directly to each employee affected. Any such sums not paid
to an employee because of inability to do so within a period of 3 years shall
be deposited into the Treasury of the United States as miscellaneous
receipts.
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(c) Limitation.

(1) In general Except as provided in paragraph (2), an action may be
brought under this section not later than 2 years after the date of the last
event constituting the alleged violation for which the action is brought.
(2) Willful violation. In the case of such action brought for a willful
violation of section 2615 of this title, such action may be brought within 3
years of the date of the last event constituting the alleged violation for
which such action is brought.

(3) Commencement. In determining when an action is commenced by the
Secretary under this section for the purposes of this subsection, it shall be
considered to be commenced on the date when the complaint is filed.

(d) Action for injunction by Secretary. The district courts of the United
States shall have jurisdiction, for cause shown, in an action brought by the
Secretary—

(1) to restrain violations of section 2615 of this title, including the restraint
of any withholding of payment of wages, salary, employment benefits, or
other compensation, plus interest, found by the court to be due to eligible
employees; or

(2) to award such other equitable relief as may be appropriate,

including employment, reinstatement, and promotion.

(e) Solicitor of Labor. The Solicitor of Labor may appear for and represent
the Secretary on any litigation brought under this section.

(f) General Accounting Office and Library of Congress. In the case of the
General Accounting Office and the Library of Congress, the authority of the
Secretary of Labor under this subchapter shall be exercised respectively by
the Comptroller General of the United States and the Librarian of Congress.



SECTION 11
LABOR RIGHTS

Employee Retirement Income Security Act
Interference with protected rights
29 U.S.C. §1140

It shall be unlawful for any person to discharge, fine, suspend, expel,
discipline, or discriminate against a participant or beneficiary for exercising
any right to which he is entitled under the provisions of an employee benefit
plan, this subchapter, section 1201 of this title, or the Welfare and Pension
Plans Disclosure Act [29 U.S.C.A. § 301 et seq.], or for the purpose of
interfering with the attainment of any right to which such participant may
become entitled under the plan, this subchapter, or the Welfare and Pension
Plans Disclosure Act. It shall be unlawful for any person to discharge, fine,
suspend, expel, or discriminate against any person because he has given
information or has testified or is about to testify in any inquiry or
proceeding relating to this chapter or the Welfare and Pension Plans
Disclosure Act. In the case of a multiemployer plan, it shall be
unlawful for the plan sponsor or any other person to discriminate
against any contributing employer for exercising rights under this Act
or for giving information or testifying in any inquiry or proceeding
relating to this Act before Congress. The provisions of section 1132 of
this title shall be applicable in the enforcement of this section.

Fair Labor Standards Act/
Equal Pay Act
Nonretaliation Provision
29 U.S.C. § 215(a)(3)

(a)After the expiration of one hundred and twenty days from June 25,
1938, it shall be unlawful for any person— * * *

(3) to discharge or in any other manner discriminate against any
employee because such employee has filed any complaint or instituted or
caused to be instituted any proceeding under or related to this chapter, or
has testified or is about to testify in any such proceeding, or has served or
is about to serve on an industry committee.
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Fair Labor Standards Act/
Equal Pay Act

Penalties and Damages

29 U.S.C. § 216

(a) Fines and imprisonment

Any person who willfully violates any of the provisions of section 215 of
this title shall upon conviction thereof be subject to a fine of not more
than $10,000, or to imprisonment for not more than six months, or both.
No person shall be imprisoned under this subsection except for an
offense committed after the conviction of such person for a prior offense
under this subsection.

(b) Damages; right of action; attorney's fees and costs; termination of
right of action * * * *

Any employer who violates the provisions of section 215(a)(3) of this
title shall be liable for such legal or equitable relief as may be
appropriate to effectuate the purposes of section 215(a)(3) of this title,
including without limitation employment, reinstatement, promotion, and
the payment of wages lost and an additional equal amount as liquidated
damages. An action to recover the liability prescribed in either of the
preceding sentences may be maintained against any employer (including
a public agency) in any Federal or State court of competent jurisdiction
by any one or more employees for and in behalf of himself or themselves
and other employees similarly situated. No employee shall be a party
plaintiff to any such action unless he gives his consent in writing to
become such a party and such consent is filed in the court in which such
action is brought. The court in such action shall, in addition to any
judgment awarded to the plaintiff or plaintiffs, allow a reasonable
attorney's fee to be paid by the defendant, and costs of the action. The
right provided by this subsection to bring an action by or on behalf of
any employee, and the right of any employee to become a party plaintiff
to any such action, shall terminate upon the filing of a complaint by the
Secretary of Labor in an action under section 217 of this title in which
(1) restraint is sought of any further delay in the payment of unpaid
minimum wages, or the amount of unpaid overtime compensation, as the
case may be, owing to such employee under section 206 or section 207
of this title by an employer liable therefor under the provisions of this
subsection or (2) legal or equitable relief is sought as a result of alleged
violations of section 215(a)(3) of this title.
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Fair Labor Standards Act/
Equal Pay Act

Statute of limitations

29 U.S.C. § 255.

Any action commenced * * * to enforce any cause of action * * * under
the Fair Labor Standards Act of 1938, as amended [29 U.S.C.A. § 201 et
seg.] * * * may be commenced within two years after the cause of action
accrued, and every such action shall be forever barred unless commenced
within two years after the cause of action accrued, except that a cause of
action arising out of a willful violation may be commenced within three
years after the cause of action accrued * * *

Job Training and Partnership Act,
Nonretaliation Provision
29 U.S.C. § 1574(9)

(9) Secretary’s action against harassment of complainants. If the
Secretary determines that any recipient under this chapter has discharged
or in any other manner discriminated against a participant or against any
individual in connection with the administration of the program
involved, or against any individual because such individual has filed any
complaint or instituted or caused to be instituted any proceeding under or
related to this chapter, or has testified or is about to testify in any such
proceeding or investigation under or related to this chapter, or otherwise
unlawfully denied to any individual a benefit to which that individual is
entitled under the provisions of this chapter or the Secretary’s
regulations, the Secretary shall, within thirty days, take such action or
order such corrective measures, as necessary, with respect to the
recipient or the aggrieved individual, or both.

Longshore and Harbor Workers” Compensation Act
Discrimination against employees who bring proceedings
33 U.S.C. 8948a

It shall be unlawful for any employer or his duly authorized agent to
discharge or in any other manner discriminate against an employee as to
his employment because such employee has claimed or attempted to
claim compensation from such employer, or because he has testified or is
about to testify in a proceeding under this chapter. The discharge or
refusal to employ a person who has been adjudicated to have filed a
fraudulent claim for compensation is not a violation of this section. Any
employer who violates this section shall be liable to a penalty of not less
than $1,000 or more than $5,000, as may be determined by the deputy
commissioner. All such penalties shall be paid to the deputy
commissioner for deposit in the special fund as described in section 944
of this title, and if not paid may be recovered in a civil action brought in
the appropriate United States district court. Any employee so
discriminated against shall be restored to his employment and shall be
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compensated by his employer for any loss of wages arising out of such
discrimination: Provided, that if such employee shall cease to be
qualified to perform the duties of his employment, he shall not be
entitled to such restoration and compensation. The employer alone and
not his carrier shall be liable for such penalties and payments. Any
provision in an insurance policy undertaking to relieve the employer
from the liability for such penalties and payments shall be void.

Migrant and Seasonal Agricultural Workers Protection Act,
Nonretaliation Provision
29 U.S.C. 81855

(a) Prohibited activities. No person shall intimidate, threaten, restrain,
coerce, blacklist, discharge, or in any manner discriminate against any
migrant or seasonal agricultural worker because such worker has, with
just cause, filed any complaint or instituted, or caused to be instituted,
any proceeding under or related to this chapter, or has testified or is
about to testify in any such proceedings, or because of the exercise, with
just cause, by such worker on behalf of himself or others of any right or
protection afforded by this chapter.

(b) Proceedings for redress of violations. A migrant or seasonal
agricultural worker who believes, with just cause, that he has been
discriminated against by any person in violation of this section may,
within 180 days after such violation occurs, file a complaint with the
Secretary alleging such discrimination. Upon receipt of such complaint,
the Secretary shall cause such investigation to be made as he deems
appropriate. If upon such investigation, the Secretary determines that the
provisions of this section have been violated, the Secretary shall bring an
action in any appropriate United States district court against such person.
In any such action the United States district courts shall have jurisdiction,
for cause shown, to restrain violation of subsection (a) of this section and
order all appropriate relief, including rehiring or reinstatement of the
worker, with back pay, or damages.

National Labor Relations Act,
Nonretaliation Provision, Unfair labor practices
29 U.S.C. § 158(a)(4)

() Unfair labor practices by employer. It shall be an unfair labor
practice for an employer—

(4) to discharge or otherwise discriminate against an employee because
he has filed charges or given testimony under this subchapter.
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Employee Polygraph Protection,
Employee Protection Provision
29 U.S.C. § 2002

Except as provided in sections 2006 and 2007 of this title, it shall be
unlawful for any employer engaged in or affecting commerce or in the
production of goods for commerce—

(1) directly or indirectly, to require, request, suggest, or cause any
employee or prospective employee to take or submit to any lie detector
test;

(2) to use, accept, refer to, or inquire concerning the results of any lie
detector test of any employee or prospective employee;

(3) to discharge, discipline, discriminate against in any manner, or deny
employment or promotion to, or threaten to take any such action
against—

(A) any employee or prospective employee who refuses, declines, or fails
to take or submit to any lie detector test, or

(B) any employee or prospective employee on the basis of the results of
any lie detector test; or

(4) to discharge, discipline, discriminate against in any manner, or deny
employment or promotion to, or threaten to take any such action against,
any employee or prospective employee because—

(A) such employee or prospective employee has filed any complaint or
instituted or caused to be instituted any proceeding under or related to
this chapter,

(B) such employee or prospective employee has testified or is about to
testify in any such proceeding, or

(C) of the exercise by such employee or prospective employee, on behalf
of such employee or another person, of any right afforded by this
chapter.



SECTION 12
MILITARY WHISTLEBLOWER PROTECTION

Military Law—Armed Forces/ Protected Communications; prohibition
of retaliatory personnel actions
10 U.S.C. § 1034

(a) Restricting Communications With Members of Congress and Inspector
General Prohibited.

(1) No person may restrict a member of the armed forces in communicating
with a Member of Congress or an Inspector General.

(2) Paragraph (1) does not apply to a communication that is unlawful.

(b) Prohibition of Retaliatory Personnel Actions.

(1) No person may take (or threaten to take) an unfavorable personnel
action, or withhold (or threaten to withhold) a favorable personnel action,
as a reprisal against a member of the armed forces for making or preparing
(A) acommunication to a Member of Congress or an Inspector General that
(under subsection (a)) may not be restricted; or

(B) a communication that is described in subsection and that is made (or
prepared to be made) to -

(i) a Member of Congress;

(ii) an Inspector General (as defined in subsection (i)) or any other Inspector
General appointed under the Inspector General Act of 1978;

(iii) a member of a Department of Defense audit, inspection, investigation,
or law enforcement organization; or

(iv) any other person or organization (including any person or organization
in the chain of command) designated pursuant to regulations or other
established administrative procedures for such communications.

(2) Any action prohibited by paragraph (1) (including the threat to take any
action and the withholding or threat to withhold any favorable action) shall
be considered for the purposes of this section to be a personnel action
prohibited by this subsection.

(c) Inspector General Investigation of Allegations of Prohibited Personnel
Actions.

(1) If a member of the armed forces submits to an Inspector General an
allegation that a personnel action prohibited by subsection (b) has been
taken (or threatened) against the member with respect to a communication
described in paragraph (2), the Inspector General shall take the action
required under paragraph (3).

(2) A communication described in this paragraph is a communication in
which a member of the armed forces complains of, or discloses information
that the member reasonably believes constitutes evidence of, any of the
following:

(A) A violation of law or regulation, including a law or regulation
prohibiting sexual harassment or unlawful discrimination.

(B) Gross mismanagement, a gross waste of funds, an abuse of authority,
or a substantial and specific danger to public health or safety.

(3)(A) An Inspector General receiving an allegation as described in
paragraph (1) shall expeditiously determine whether there is sufficient
evidence to warrant an investigation of the allegation.
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(B) If the Inspector General receiving such an allegation is an Inspector
General within a military department, that Inspector General shall promptly
notify the Inspector General of the Department of Defense of the allegation.
Such notification shall be made in accordance with regulations prescribed
under subsection (h).
(C) Ifan allegation under paragraph (1) is submitted to an Inspector General
within a military department and if the determination of that Inspector
General under subparagraph (A) is that there is not sufficient evidence to
warrant an investigation of the allegation, that Inspector General shall
forward the matter to the Inspector General of the Department of Defense
for review.

(D) Upon determining that an investigation of an allegation under paragraph
(1) is warranted, the Inspector General making the determination shall
expeditiously investigate the allegation. In the case of a determination made
by the Inspector General of the Department of Defense, that Inspector
General may delegate responsibility for the investigation to an appropriate
Inspector General within a military department.

(E) In the case of an investigation under subparagraph (D) within the
Department of Defense, the results of the investigation shall be determined
by, or approved by, the Inspector General of the Department of Defense
(regardless of whether the investigation itself is conducted by the Inspector
General of the Department of Defense or by an Inspector General within a
military department).

(4) Neither an initial determination under paragraph (3)(A) nor an
investigation under paragraph (3)(D) is required in the case of an allegation
made more than 60 days after the date on which the member becomes aware
of the personnel action that is the subject of the allegation.

(5) The Inspector General of the Department of Defense, or the Inspector
General of the Department of Homeland Security (in the case of a member
of the Coast Guard when the Coast Guard is not operating as a service in the
Navy), shall ensure that the Inspector General conducting the investigation
of an allegation under this subsection is outside the immediate chain of
command of both the member submitting the allegation and the individual
or individuals alleged to have taken the retaliatory action.

(d) Inspector General Investigation of Underlying Allegations.

Upon receiving an allegation under subsection (c), the Inspector General
receiving the allegation shall conduct a separate investigation of the
information that the member making the allegation believes constitutes
evidence of wrongdoing (as described in subparagraph (A) or (B) of
subsection (c)(2)) if there previously has not been such an investigation or
if the Inspector General determines that the original investigation was
biased or otherwise inadequate. In the case of an allegation received by the
Inspector General of the Department of Defense, the Inspector General may
delegate that responsibility to the Inspector General of the armed force
concerned.

(e) Reports on Investigations.
(1) After completion of an investigation under subsection (c) or (d) or, in
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the case of an investigation under subsection (c) by an Inspector General
within a military department, after approval of the report of that
investigation under subsection (c)(3)(E), the Inspector General conducting
the investigation shall submit a report on the results of the investigation to
the Secretary of Defense (or to the Secretary of Homeland Security in the
case of a member of the Coast Guard when the Coast Guard is not operating
as a service in the Navy) and shall transmit a copy of the report on the
results of the investigation to the member of the armed forces who made the
allegation investigated. The report shall be transmitted to the Secretary, and
the copy of the report shall be transmitted to the member, not later than 30
days after the completion of the investigation or, in the case of an
investigation under subsection (c) by an Inspector General within a military
department, after approval of the report of that investigation under
subsection (c)(3)(E).

(2) In the copy of the report transmitted to the member, the Inspector
General shall ensure the maximum disclosure of information possible, with
the exception of information that is not required to be disclosed under
section 552 of title 5. However, the copy need not include summaries of
interviews conducted, nor any document acquired, during the course of the
investigation. Such items shall be transmitted to the member, if the member
requests the items, with the copy of the report or after the transmittal to the
member of the copy of the report, regardless of whether the request for
those items is made before or after the copy of the report is transmitted to
the member.

(3) If, in the course of an investigation of an allegation under this section,
the Inspector General determines that it is not possible to submit the report
required by paragraph (1) within 180 days after the date of receipt of the
allegation being investigated, the Inspector General shall provide to the
Secretary of Defense (or to the Secretary of Homeland Security in the case
of a member of the Coast Guard when the Coast Guard is not operating as
a service in the Navy) and to the member making the allegation a notice -
(A) of that determination (including the reasons why the report may not be
submitted within that time); and

(B) of the time when the report will be submitted.

(4) The report on the results of the investigation shall contain a thorough
review of the facts and circumstances relevant to the allegation and the
complaint or disclosure and shall include documents acquired during the
course of the investigation, including summaries of interviews conducted.
The report may include a recommendation as to the disposition of the
complaint.

(f) Correction of Records When Prohibited Action Taken.

(1) A board for the correction of military records acting under section 1552
of this title, in resolving an application for the correction of records made
by a member or former member of the armed forces who has alleged a
personnel action prohibited by subsection (b), on the request of the member
or former member or otherwise, may review the matter.

(2) In resolving an application described in paragraph (1), a correction
board -

(A) shall review the report of the Inspector General submitted under
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subsection (e)(1);

(B) may request the Inspector General to gather further evidence; and

C) may receive oral argument, examine and cross-examine witnesses, take
depositions, and, if appropriate, conduct an evidentiary hearing.

(3) If the board elects to hold an administrative hearing, the member or
former member who filed the application described in paragraph (1) -

(A) may be provided with representation by a judge advocate if -

(i) the Inspector General, in the report under subsection (e)(1), finds that
there is probable cause to believe that a personnel action prohibited by
subsection (b) has been taken (or threatened) against the member with
respect to a communication described in subsection (c)(2);

(i) the Judge Advocate General concerned determines that the case is
unusually complex or otherwise requires judge advocate assistance to
ensure proper presentation of the legal issues in the case; and

(iif) the member is not represented by outside counsel chosen by the
member; and

(B) may examine witnesses through deposition, serve interrogatories, and
request the production of evidence, including evidence contained in the
investigatory record of the Inspector General but not included in the report
submitted under subsection (e)(1).

(4) The Secretary concerned shall issue a final decision with respect to an
application described in paragraph (1) within 180 days after the application
is filed. If the Secretary fails to issue such a final decision within that time,
the member or former member shall be deemed to have exhausted the
member's or former member's administrative remedies under section 1552
of this title.

(5) The Secretary concerned shall order such action, consistent with the
limitations contained in sections 1552 and 1553 of this title, as is necessary
to correct the record of a personnel action prohibited by subsection (b).
(6) If the Board determines that a personnel action prohibited by subsection
(b) has occurred, the Board may recommend to the Secretary concerned that
the Secretary take appropriate disciplinary action against the individual who
committed such personnel action.

(9) Review by Secretary of Defense.

Upon the completion of all administrative review under subsection (f), the
member or former member of the armed forces (except for a member or
former member of the Coast Guard when the Coast Guard is not operating
as a service in the Navy) who made the allegation referred to in subsection
(c)(2), if not satisfied with the disposition of the matter, may submit the
matter to the Secretary of Defense. The Secretary shall make a decision to
reverse or uphold the decision of the Secretary of the military department
concerned in the matter within 90 days after receipt of such a submittal.

(h) Regulations.

The Secretary of Defense, and the Secretary of Homeland Security with
respect to the Coast Guard when it is not operating as a service in the Navy,
shall prescribe regulations to carry out this section.

(i) Definitions.

In this section:
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(1) The term "Member of Congress” includes any Delegate or Resident
Commissioner to Congress.

(2) The term "Inspector General" means the following:

(A) The Inspector General of the Department of Defense.

(B) The Inspector General of the Department of Homeland Security, in the
case of a member of the Coast Guard when the Coast Guard is not operating
as a service in the Navy.

(C) The Inspector General of the Army, in the case of a member of the
Army.

(D) The Naval Inspector General, in the case of a member of the Navy.
(E) The Inspector General of the Air Force, in the case of a member of the
Air Force.

(F) The Deputy Naval Inspector General for Marine Corps Matters, in the
case of a member of the Marine Corps.

(G) An officer of the armed forces assigned or detailed under regulations of
the Secretary concerned to serve as an Inspector General at any command
level in one of the armed forces.

(3) The term "unlawful discrimination” means discrimination on the basis
of race, color, religion, sex, or national origin.

Military Law—Procurement/ Contractor Employees: protection from
reprisal for disclosure of certain information
10 U.S.C. § 2409

(a) Pronhibition of reprisals.

An employee of a contractor may not be discharged, demoted, or otherwise
discriminated against as a reprisal for disclosing to a Member of Congress
or an authorized official of an agency or the Department of Justice
information relating to a substantial violation of law related to a contract
(including the competition for or negotiation of a contract).

(b) Investigation of complaints.

A person who believes that the person has been subjected to a reprisal
prohibited by subsection (a) may submit a complaint to the Inspector
General of an agency. Unless the Inspector General determines that the
complaintis frivolous, the Inspector General shall investigate the complaint
and, upon completion of such investigation, submit a report of the findings
of the investigation to the person, the contractor concerned, and the head of
the agency.

(c) Remedy and enforcement authority.

(1) If the head of the agency determines that a contractor has subjected a
person to a reprisal prohibited by subsection (a), the head of the agency may
take one or more of the following actions:

(A) Order the contractor to take affirmative action to abate the reprisal.
(B) Order the contractor to reinstate the person to the position that the
person held before the reprisal, together with the compensation (including
back pay), employment benefits, and other terms and conditions of
employment that would apply to the person in that position if the reprisal
had not been taken.

(C) Order the contractor to pay the complainant an amount equal to the
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aggregate amount of all costs and expenses (including attorneys' fees and
expert witnesses' fees) that were reasonably incurred by the complainant
for, or in connection with, bringing the complaint regarding the reprisal, as
determined by the head of the agency.

(2) Whenever a person fails to comply with an order issued under paragraph
(1), the head of the agency shall file an action for enforcement of such order
in the United States district court for a district in which the reprisal was
found to have occurred. In any action brought under this paragraph, the
court may grant appropriate relief, including injunctive relief and
compensatory and exemplary damages.

(3) Any person adversely affected or aggrieved by an order issued under
paragraph (1) may obtain review of the order's conformance with this
subsection, and any regulations issued to carry out this section, in the
United States court of appeals for a circuit in which the reprisal is alleged
in the order to have occurred. No petition seeking such review may be filed
more than 60 days after issuance of the order by the head of the agency.
Review shall conform to chapter 7 of title 5.

(d) Construction.

Nothing in this section may be construed to authorize the discharge of,
demotion of, or discrimination against an employee for a disclosure other
than a disclosure protected by subsection (a) or to modify or derogate from
a right or remedy otherwise available to the employee.

(e) Definitions.

In this section:

(1) The term "agency" means an agency named in section 2303 of this title.
(2) The term "head of an agency" has the meaning provided by section
2302(1) of this title.

(3) The term "contract" means a contract awarded by the head of an agency.
(4) The term "contractor" means a person awarded a contract with an
agency.

(5) The term "Inspector General™ means an Inspector General appointed
under the Inspector General Act of 1978.



SECTION 13
IRS/TAX RULE APPLICABLE TO
WHISTLEBLOWER REWARDS AND TAXATION
OF DAMAGES

IRS PAYMENT FOR DETECTION OF FRAUD

26 U.S.C.A. § 7623 (to be newly codified, effective December 20, 2006)
Expenses of detection of underpayments and fraud, etc.
(Incorporating the amendments contained in Section 406 of the Tax
Relief Act of 2006, H.R. 611, enacted into law in 2006)

(@ In General —The Secretary, under regulations prescribed by the
Secretary, is authorized to pay such sums as he deems necessary for-

(1) detecting underpayments of tax, or

(2) detecting and bringing to trial and punishment persons guilty of
violating the internal revenue laws or conniving at the same, in cases where
such expenses are not otherwise provided for by law. Any amount payable
under the preceding sentence shall be paid from the proceeds of amounts
collected by reason of the information provided, and any amount so
collected shall be available for such payments.

(b) Awards to Whistleblowers-

(1) IN GENERAL- If the Secretary proceeds with any administrative or
judicial action described in subsection (a) based on information brought to
the Secretary's attention by an individual, such individual shall, subject to
paragraph (2), receive as an award at least 15 percent but not more than 30
percent of the collected proceeds (including penalties, interest, additions to
tax, and additional amounts) resulting from the action (including any related
actions) or from any settlement in response to such action. The
determination of the amount of such award by the Whistleblower Office
shall depend upon the extent to which the individual substantially
contributed to such action.

(2) AWARD IN CASE OF LESS SUBSTANTIAL CONTRIBUTION-
(A) IN GENERAL- In the event the action described in paragraph (1) is one
which the Whistleblower Office determines to be based principally on
disclosures of specific allegations (other than information provided by the
individual described in paragraph (1)) resulting from a judicial or
administrative hearing, from a governmental report, hearing, audit, or
investigation, or from the news media, the Whistleblower Office may award
such sums as it considers appropriate, but in no case more than 10 percent
of the collected proceeds (including penalties, interest, additions to tax, and
additional amounts) resulting from the action (including any related actions)
or from any settlement in response to such action, taking into account the
significance of the individual's information and the role of such individual
and any legal representative of such individual in contributing to such
action.

(B) NONAPPLICATION OF PARAGRAPH WHERE INDIVIDUAL IS
ORIGINAL SOURCE OF INFORMATION- Subparagraph (A) shall not
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apply if the information resulting in the initiation of the action described in
paragraph (1) was originally provided by the individual described in
paragraph (1).

(3) REDUCTION IN OR DENIAL OF AWARD- If the Whistleblower
Office determines that the claim for an award under paragraph (1) or (2) is
brought by an individual who planned and initiated the actions that led to
the underpayment of tax or actions described in subsection (a)(2), then the
Whistleblower Office may appropriately reduce such award. If such
individual is convicted of criminal conduct arising from the role described
in the preceding sentence, the Whistleblower Office shall deny any award.
(4) APPEAL OF AWARD DETERMINATION- Any determination
regarding an award under paragraph (1), (2), or (3) may, within 30 days of
such determination, be appealed to the Tax Court (and the Tax Court shall
have jurisdiction with respect to such matter).

(5) APPLICATION OF THIS SUBSECTION- This subsection shall apply
with respect to any action--

(A) against any taxpayer, but in the case of any individual, only if such
individual's gross income exceeds $200,000 for any taxable year subject to
such action, and

(B) if the tax, penalties, interest, additions to tax, and additional amounts in
dispute exceed $2,000,000.

(6) ADDITIONAL RULES-

(A) NO CONTRACT NECESSARY- No contract with the Internal
Revenue Service is necessary for any individual to receive an award under
this subsection.

(B) REPRESENTATION- Any individual described in paragraph (1) or (2)
may be represented by counsel.

(C) SUBMISSION OF INFORMATION- No award may be made under
this subsection based on information submitted to the Secretary unless such
information is submitted under penalty of perjury.'.

(2) ASSIGNMENT TO SPECIAL TRIAL JUDGES-

(A) IN GENERAL- Section 7443A(b) (relating to proceedings which may
be assigned to special trial judges) is amended by striking “and' at the end of
paragraph (5), by redesignating paragraph (6) as paragraph (7), and by
inserting after paragraph (5) the following new paragraph:

(6) any proceeding under section 7623(b)(4), and'.

(B) CONFORMING AMENDMENT- Section 7443A(c) is amended by
striking “or (5)" and inserting “(5), or (6)".

(3) DEDUCTION ALLOWED WHETHER OR NOT TAXPAYER
ITEMIZES- Subsection (a) of section 62 (relating to general rule defining
adjusted gross income) is amended by inserting after paragraph (20) the
following new paragraph:

(21) ATTORNEYS FEES RELATING TO AWARDS TO
WHISTLEBLOWERS- Any deduction allowable under this chapter for
attorney fees and court costs paid by, or on behalf of, the taxpayer in
connection with any award under section 7623(b) (relating to awards to
whistleblowers). The preceding sentence shall not apply to any deduction in
excess of the amount includible in the taxpayer's gross income for the
taxable year on account of such award.'.
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(b) Whistleblower Office-

(1) IN GENERAL- Not later than the date which is 12 months after the date
of the enactment of this Act, the Secretary of the Treasury shall issue
guidance for the operation of a whistleblower program to be administered in
the Internal Revenue Service by an office to be known as the
"Whistleblower Office' which--

(A) shall at all times operate at the direction of the Commissioner of
Internal Revenue and coordinate and consult with other divisions in the
Internal Revenue Service as directed by the Commissioner of Internal
Revenue,

(B) shall analyze information received from any individual described in
section 7623(b) of the Internal Revenue Code of 1986 and either investigate
the matter itself or assign it to the appropriate Internal Revenue Service
office, and

(C) in its sole discretion, may ask for additional assistance from such
individual or any legal representative of such individual.

(2) REQUEST FOR ASSISTANCE- The guidance issued under paragraph
(1) shall specify that any assistance requested under paragraph (1)(C) shall
be under the direction and control of the Whistleblower Office or the office
assigned to investigate the matter under paragraph (1)(A). No individual or
legal representative whose assistance is so requested may by reason of such
request represent himself or herself as an employee of the Federal
Government.

(c) Report by Secretary- The Secretary of the Treasury shall each year
conduct a study and report to Congress on the use of section 7623 of the
Internal Revenue Code of 1986, including--

(1) an analysis of the use of such section during the preceding year and the
results of such use, and

(2) any legislative or administrative recommendations regarding the
provisions of such section and its application.

(d) Effective Date- The amendments made by subsection (a) shall apply to
information provided on or after the date of the enactment of this Act.

REWARDS FOR INFORMATION RELATING TO VIOLATION OF
INTERNAL REVENUE LAWS.

26 CFR Part 7623-1

(This does not incorporate the 2006 amendments to section 7623)

Sec. 301.7623-1 Rewards for information relating to violations of internal
revenue laws.

(@) In general. In cases where rewards are not otherwise provided for by
law, a district or service center director may approve a reward, in a suitable
amount, for information that leads to the detection of under payments of
tax, or the detection and bringing to trial and punishment of persons guilty
of violating the internal revenue laws or conniving at the same. The rewards
provided for by section 7623 and this section will be paid from the proceeds
of amounts (other than interest) collected by reason of the information
provided. For purposes of section 7623 and this section, proceeds of
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amounts (other than interest) collected by reason of the information
provided include both additional amounts collected because of the
information provided and amounts collected prior to receipt of the
information if the information leads to the denial of a claim for refund that
otherwise would have been paid.

(b) Eligibility to file claim for reward--(1) In general. Any person, other
than certain present or former federal employees described in paragraph
(b)(2) of this section, that submits, in the manner described in paragraph (d)
of this section, information relating to the violation of an internal revenue
law is eligible to file a claim for reward under section 7623 and this section.
(2) Federal employees. No person who was an officer or employee of the
Department of the Treasury at the time the individual came into possession
of information relating to violations of the internal revenue laws, or at the
time the individual divulged such information, is eligible for a reward under
section 7623 and this section. Any other current or former federal employee
is eligible to file a claim for reward if the information provided came to the
individual's knowledge other than in the course of the individual's official
duties.

(3) Deceased informants. A claim for reward may be filed by an executor,
administrator, or other legal representative on behalf of a deceased
informant if, prior to the informant's death, the informant was eligible to file
a claim for such reward under section 7623 and this section. Certified
copies of the letters testamentary, letters of administration, or other similar
evidence must be attached to the claim for reward on behalf of a deceased
informant in order to show the authority of the legal representative to file
the claim.

(c) Amount and payment of reward. All relevant factors, including the value
of the information furnished in relation to the facts developed by the
investigation of the violation, will be taken into account by a district or
service center director in determining whether a reward will be paid, and, if
s0, the amount of the reward. The amount of a reward will represent what
the district or service center director deems to be adequate compensation in
the particular case, generally not to exceed fifteen percent of the amounts
(other than interest) collected by reason of the information. Payment of a
reward will be made as promptly as the circumstances of the case permit,
but not until the taxes, penalties, or fines involved have been collected.
However, if the informant waives any claim for reward with respect to an
uncollected portion of the taxes, penalties, or fines involved, the claim may
be immediately processed. Partial reward payments, without waiver of the
uncollected portion of the taxes, penalties, or fines involved, may be made
when a criminal fine has been collected prior to completion of the civil
aspects of a case, and also when there are multiple tax years involved and
the deficiency for one or more of the years has been paid in full. No person
is authorized under this section to make any offer, or promise, or otherwise
to bind a district or service center director with respect to the payment of
any reward or the amount of the reward.

(d) Submission of information. A person that desires to claim a reward
under section 7623 and this section may submit information relating to
violations of the internal revenue laws, in person, to the office of a district



Taxation of Whistleblower Claims 135

director, preferably to a representative of the Criminal Investigation
Division. Such information may also be submitted in writing to the
Commissioner of Internal Revenue, Attention: Assistant Commissioner
(Criminal Investigation), 1111 Constitution Avenue, NW., Washington, DC
20224, to any district director, Attention: Chief, Criminal Investigation
Division, or to any service center director. If the information is submitted in
person, either orally or in writing, the name and official title of the person to
whom it is submitted and the date on which it is submitted must be included
in the formal claim for reward.

(e) Identification of informant. No unauthorized person will be advised of
the identity of an informant.

() Filing claim for reward. An informant that intends to claim a reward
under section 7623 and this section should notify the person to whom the
information is submitted of such intention, and must file a formal claim on
Form 211, Application for Reward for Original Information, signed by the
informant in the informant's true name, as soon as practicable after the
submission of the information. If other than the informant's true name was
used in furnishing the information, satisfactory proof of identity as that of
the informant must be included with the claim for reward.

(g) Effective date. This section is applicable with respect to rewards paid

after January 29, 1997.

CIVIL RIGHTS TAX RELIEF
26 USCA § 62 (a) (20) and (e)

(a) DEDUCTION ALLOWED WHETHER OR NOT TAXPAYER
ITEMIZES OTHER DEDUCTIONS- Subsection (a) of section 62 (defining
adjusted gross income) is amended by inserting after paragraph (18) the
following new item:

(19) COSTS INVOLVING DISCRIMINATION SUITS, ETC- Any
deduction allowable under this chapter for attorney fees and court costs paid
by, or on behalf of, the taxpayer in connection with any action involving a
claim of unlawful discrimination (as defined in subsection (e)) or a claim of
a violation of subchapter 111 of chapter 37 of title 31, United States Code or
a claim made under section 1862(b)(3)(A) of the Social Security Act (42
U.S.C. 1395y(b)(3)(A)). The preceding sentence shall not apply to any
deduction in excess of the amount includible in the taxpayer's gross income
for the taxable year on account of a judgment or settlement (whether by suit
or agreement and whether as lump sum or periodic payments) resulting
from such claim.'.

(b) UNLAWFUL DISCRIMINATION DEFINED- Section 62 is amended
by adding at the end the following new subsection:

() UNLAWFUL DISCRIMINATION DEFINED- For purposes of
subsection (a)(19), the term “unlawful discrimination' means an act that is
unlawful under any of the following:

(1) Section 302 of the Civil Rights Act of 1991 (2 U.S.C. 1202).

(2) Section 201, 202, 203, 204, 205, 206, or 207 of the Congressional
Accountability Act of 1995 (2 U.S.C. 1311, 1312, 1313, 1314, 1315, 1316,
or 1317).
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(3) The National Labor Relations Act (29 U.S.C. 151 et seq.).

(4) The Fair Labor Standards Act of 1938 (29 U.S.C. 201 et seq.).

(5) Section 4 or 15 of the Age Discrimination in Employment Act of 1967
(29 U.S.C. 623 or 633a).

(6) Section 501 or 504 of the Rehabilitation Act of 1973 (29 U.S.C. 791 or
794).

(7) Section 510 of the Employee Retirement Income Security Act of 1974
(29 U.S.C. 1140).

(8) Title 1X of the Education Amendments of 1972 (20 U.S.C. 1681 etseq.).
(9) The Employee Polygraph Protection Act of 1988 (29 U.S.C. 2001 et
seq.).

(10) The Worker Adjustment and Retraining Notification Act (29 U.S.C.
2102 et seq.).

(11) Section 105 of the Family and Medical Leave Act of 1993 (29 U.S.C.
2615).

(12) Chapter 43 of title 38, United States Code (relating to employment and
reemployment rights of members of the uniformed services).

(13) Section 1977, 1979, or 1980 of the Revised Statutes (42 U.S.C. 1981,
1983, or 1985).

(14) Section 703, 704, or 717 of the Civil Rights Act of 1964 (42 U.S.C.
2000e-2, 2000e-3, or 2000e-16).

(15) Section 804, 805, 806, 808, or 818 of the Fair Housing Act (42 U.S.C.
3604, 3605, 3606, 3608, or 3617).

(16) Section 102, 202, 302, or 503 of the Americans with Disabilities Act of
1990 (42 U.S.C. 12112, 12132, 12182, or 12203).

(17) Any provision of Federal law (popularly known as whistleblower
protection provisions) prohibiting the discharge of an employee, the
discrimination against an employee, or any other form of retaliation or
reprisal against an employee for asserting rights or taking other actions
permitted under Federal law.

(18) Any provision of Federal, State, or local law, or common law claims
permitted under Federal, State, or local law--

(i) providing for the enforcement of civil rights, or

(i) regulating any aspect of the employment relationship, including claims
for wages, compensation, or benefits, or prohibiting the discharge of an
employee, the discrimination against an employee, or any other form of
retaliation or reprisal against an employee for asserting rights or taking
other actions permitted by law.'.

(c) EFFECTIVE DATE- The amendments made by this section shall apply
to fees and costs paid after the date of the enactment of this Act with respect
to any judgment or settlement occurring after such date.
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ANNUITY/DEFERRED COMPENSATION PAYMENTS

Internal Revenue Service (1.R.S.)
Field Service Advisory
Issue: December 21, 2001
July 5, 2001
Section 451—General Rule for Taxable Year of Inclusion (Year
Received v. Not Year Received)451.00-00 General Rule for Taxable
Year of Inclusion (Year Received v. Not Year Received)
MEMORANDUM FOR AREA COUNSEL, SAN JOSE,
CALIFORNIAFROM: Associate Chief Counsel CC:ITASUBJECT:
Constructive Receipt

* X %
Constructive Receiptincome although not actually reduced to a taxpayer's
possession is constructively received by him in the taxable year during
which it is credited to his account, set apart for him, or otherwise made
available so that he may draw upon it at any time, or so that he could have
drawn upon it during the taxable year if notice of intention to withdraw had
been given. However, income is not constructively received if the taxpayer's
control of its receipt is subject to substantial limitations or restrictions.
Treas. Reg. § 1.451- 2(a).Thus, taxable income of a cash basis taxpayer is
money or other property that is subject to taxpayer's unfettered will and
control; that the taxpayer is free to enjoy at his own option; that exists and
is available to taxpayer; and that except for taxpayer's own volition, can
immediately be reduced to his possession. The doctrine prevents a taxpayer
from deferring income when earlier receipt is prevented solely by taxpayer's
own will. Gertzman, supra at 3-22. On the other hand, where attorneys
entered into a structured settlement which called for deferred payments of
their fee, and the settlement was entered into prior to obtaining an
unconditional right to compensation for their legal services, the court held
that they had not constructively received income upon the purchase of the
annuity contracts meant to provide payment for the legal services fee.
Childs v. Commissioner, 103 T.C. 634 (1994);1959;1959. See also Reed v.
Commissioner, 723 F.2d 138 (1* Cir. (1983) (Sale proceeds deposited into
escrow account; seller did not constructively receive income where the
account set up by agreement between parties entered into before seller had
any right to the funds; and seller was not entitled to any economic benefits
prior to scheduled disbursement.) These cases demonstrate that if the income
is not unqualifiedly subject to the taxpayer's demand, it has not been
constructively received. Furthermore, with respect to the issue of
restrictions or limitations, precluding taxpayer from obtaining income
through his own free will, any restriction or limitation must exist prior to
the time the right to receive the income occurs. Courts have identified
numerous factors that must be evaluated to determine whether any
restrictions or limitations preclude application of the constructive receipt
doctrine. Such factors include: consistent policies of the obligor, Lacy
Contracting Co. v. Commissioner, 56 T.C. 464 (1971), oral or informal
understandings among the parties concerning under what circumstances
amounts due a taxpayer may be withdrawn or received, Evans v.
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Commissioner, 55 T.C.M. 902 (1988), and the fact that the consent of
another is required before a taxpayer may obtain funds. Wolder v.
Commissioner, 493 F.2d 608 (2d Cir. 1974), cert.denied, 419 U.S. 828
(1974). Where a countersignature is required to obtain funds, the courts do
not find constructive receipt, even where the taxpayer is the majority
stockholder and could have exercised such power to obtain the funds.
Evans, supra; Gertzman, supra at 3-23 to 3-25.Lastly, constructive receipt is
never appropriate where the obligor does not have the financial ability to
pay what is owed. For example, unsecured promissory notes received as
compensation for personal services from a corporation in a bad financial
condition, were found to have no fair market value. Board v. Commissioner,
18 B.T.A. 650 (1930). Constructive receipt always requires the obligor to
have the financial ability to pay the amounts in question. Basila v.
Commissioner, 36 T.C. 111 (1961), acq. 1962-1 C.B. 3. Also, a controversy
between the principals of a company or the particular history and nature of
their relationship may preclude authorized amounts from being paid or
constructively received. Radom & Neidorff, Inc. v. United States, 281 F.2d
461 (Ct. CI. 1960), cert. denied, 365 U.S. 815 (1961).

* * *
By: Gerald M. HoranSenior Technician Reviewer Income Tax &
Accounting Branch 6This document may not be used or cited as
precedent.



SECTION 14

MERIT SYSTEM PROTECTION BOARD
PROCEDURES FOR ADJUDICATING
WHISTLEBLOWER CASES

TITLE 5--ADMINISTRATIVE PERSONNEL -CHAPTER I1--
MERIT SYSTEMS PROTECTION BOARD PART 1201--
PRACTICES AND PROCEDURES

5 C.F.R. Part 1201

Sec. 1201.1 General.
The Board has two types of jurisdiction, original and appellate.

Sec. 1201.2 Original jurisdiction.

The Board's original jurisdiction includes the following cases:

(a) Actions brought by the Special Counsel under 5 U.S.C. 1214, 1215,
and 1216;

(b) Requests, by persons removed from the Senior Executive Service for
performance deficiencies, for informal hearings; and

(c) Actions taken against administrative law judges under 5 U.S.C. 7521.

Sec. 1201.3 Appellate jurisdiction.

(a) Generally. The Board has jurisdiction over appeals from agency
actions when the appeals are authorized by law, rule, or regulation. These
include appeals from the following actions:

(1) Reduction in grade or removal for unacceptable performance (5 CFR
part 432; 5 U.S.C. 4303(e));

(2) Removal, reduction in grade or pay, suspension for more than 14
days, or furlough for 30 days or less for cause that will promote the
efficiency of the service. (5 CFR part 752, subparts C and D; 5 U.S.C.
7512);

(3) Removal, or suspension for more than 14 days, of a career appointee
in the Senior Executive Service (5 CFR part 752, subparts E and F; 5
U.S.C. 7541-7543);

(4) Reduction-in-force action affecting a career appointee in the Senior
Executive Service (5 U.S.C. 3595);

(5) Reconsideration decision sustaining a negative determination of
competence for a general schedule employee (5 CFR 531.410; 5 U.S.C.
5335(c));

(6) Determinations affecting the rights or interests of an individual or of
the United States under the Civil Service Retirement System or the
Federal Employees' Retirement System (5 CFR parts 831, 842, and 844;
5U.S.C. 8347(d)(1)-(2) and 8461 (e)(1));

(7) Disqualification of an employee or applicant because of a suitability
determination (5 CFR 731.103(d) and 731.501);

(8) Termination of employment during probation or the first year of a
veterans readjustment appointment when:

(i) The employee alleges discrimination because of partisan political
reasons or marital status; or
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(ii) The termination was based on conditions arising before appointment
and the employee alleges that the action is procedurally improper (5 CFR
315.806, 38 U.S.C. 4214(b)(1)(E));

(9) Termination of appointment during a managerial or supervisory
probationary period when the employee alleges discrimination because
of partisan political affiliation or marital status (5 CFR 315.908(b));

(10) Separation, demotion, or furlough for more than 30 days, when the
action was effected because of a reduction in force (5 CFR 351.901);
(11) Furlough of a career appointee in the Senior Executive Service (5
CFR 359.805);

(12) Failure to restore, improper restoration of, or failure to return
following a leave of absence an employee or former employee of an
agency in the executive branch (including the U.S. Postal Service and the
Postal Rate Commission) following partial or full recovery from a
compensable injury (5 CFR 353.304);

(13) Employment of another applicant when the person who wishes to
appeal to the Board is entitled to priority employment consideration after
a reduction-in-force action, or after partial or full recovery from a
compensable injury (5 CFR 302.501, 5 CFR 330.209);

(14) Failure to reinstate a former employee after service under the
Foreign Assistance Act of 1961 (5 CFR 352.508); (15) Failure to re-
employ a former employee after movement between executive agencies
during an emergency (5 CFR 352.209); (16) Failure to re-employ a
former employee after detail or transfer to an international organization
(5 CFR 352.313);

(17) Failure to re-employ a former employee after service under the
Indian Self-Determination Act (5 CFR 352.707);

(18) Failure to re-employ a former employee after service under the
Taiwan Relations Act (5 CFR 352.807);

(19) Employment practices administered by the Office of Personnel
Management to examine and evaluate the qualifications of applicants for
appointment in the competitive service (5 CFR 300.104);

(20) Removal of a career appointee from the Senior Executive Service
for failure to be recertified (5 U.S.C. 3592(a)(3), 5 CFR 359.304); and
(21) Reduction-in-force action affecting a career or career candidate
appointee in the Foreign Service (22 U.S.C. 4011).

(b)(1) Appeals under the Uniformed Services Employment and
Reemployment Rights Act and the Veterans Employment Opportunities
Act. Appeals filed under the Uniformed Services Employment and
Reemployment Rights Act (Public Law 103-353), as amended, and the
Veterans Employment Opportunities Act (Public Law 105-339) are
governed by part 1208 of this title. The provisions of subparts A, B, C,
and F of part 1201 apply to appeals governed by part 1208 unless other
specific provisions are made in that part. The provisions of subpart H of
this part regarding awards of attorney fees apply to appeals governed by
part 1208 of this title.

(2) Appeals involving an allegation that the action was based on
appellant's ““whistleblowing." Appeals of actions appealable to the Board
under any law, rule, or regulation, in which the appellant alleges that the
action was taken because of the appellant's ~“whistleblowing" a violation
of the prohibited personnel practice described in 5 U.S.C. 2302(b)(8)),
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are governed by part 1209 of this title. The provisions of subparts B, C, E,
F, and G of part 1201 apply to appeals and stay requests governed by
part 1209 unless other specific provisions are made in that part. The
provisions of subpart H of this part regarding awards of attorney fees and
consequential damages under 5 U.S.C. 1221(g) apply to appeals
governed by part 1209 of this chapter.

(c) Limitations on appellate jurisdiction, collective bargaining
agreements, and election of procedures:

(1) For an employee covered by a collective bargaining agreement under
5 U.S.C. 7121, the negotiated grievance procedures contained in the
agreement are the exclusive procedures for resolving any action that
could otherwise be appealed to the Board, with the following exceptions:
(i) An appealable action involving discrimination under 5 U.S.C.
2302(b)(1), reduction in grade or removal under 5 U.S.C. 4303, or
adverse action under 5 U.S.C. 7512, may be raised under the Board's
appellate procedures, or under the negotiated grievance procedures, but
not under both;

(ii) An appealable action involving a prohibited personnel practice other
than discrimination under 5 U.S.C. 2302(b)(1) may be raised under not
more than one of the following procedures:

(A) The Board's appellate procedures;

(B) The negotiated grievance procedures; or

(C) The procedures for seeking corrective action from the Special
Counsel under subchapters Il and I11 of chapter 12 of title 5 of the United
States Code.

(iii) Except for actions involving discrimination under 5 U.S.C.
2302(b)(1) or any other prohibited personnel practice, any appealable
action that is excluded from the application of the negotiated grievance
procedures may be raised only under the Board's appellate procedures.
(2) Choice of procedure. When an employee has an option of pursuing an
action under the Board's appeal procedures or under negotiated grievance
procedures, the Board considers the choice between those procedures to
have been made when the employee timely files an appeal with the
Board or timely files a written grievance, whichever event occurs first.
When an employee has the choice of pursuing an appealable action
involving a prohibited personnel practice other than discrimination under
5 U.S.C. 2302(b)(1) in accordance with paragraph (c)(1)(ii) of this
section, the Board considers the choice among those procedures to have
been made when the employee timely files an appeal with the Board,
timely files a written grievance under the negotiated grievance procedure,
or seeks corrective action from the Special Counsel by making an
allegation under 5 U.S.C. 1214(a)(1), whichever event occurs first.

(3) Review of discrimination grievances. If an employee chooses the
negotiated grievance procedure under paragraph (c)(2) of this section and
alleges discrimination as described at 5 U.S.C. 2302(b)(1), then the
employee, after having obtained a final decision under the negotiated
grievance procedure, may ask the Board to review that final decision.
The request must be filed with the Clerk of the Board in accordance with
Sec. 1201.154.
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Sec. 1201.4 General definitions.

(a) Judge. Any person authorized by the Board to hold a hearing or to
decide a case without a hearing, including an attorney-examiner, an
administrative judge, an administrative law judge, the Board, or any
member of the Board.

(b) Pleading. Written submission setting out claims, allegations,
arguments, or evidence. Pleadings include briefs, motions, petitions,
attachments, and responses.

(c) Motion. A request that a judge take a particular action.

(d) Appropriate regional or field office. The regional or field office of the
Board that has jurisdiction over the area where the appellant's duty
station was located when the agency took the action. Appeals of Office
of Personnel Management reconsideration decisions concerning
retirement benefits, and appeals of adverse suitability determinations
under 5 CFR part 731, must be filed with the regional or field office that
has jurisdiction over the area where the appellant lives. Appendix Il of
these regulations lists the geographic areas over which each of the
Board's regional and field offices has jurisdiction. Appeals, however,
may be transferred from one regional or field office to another.

(e) Party. A person, an agency, or an intervenor, who is participating in a
Board proceeding. This term applies to the Office of Personnel
Management and to the Office of Special Counsel when those
organizations are participating in a Board proceeding.

() Appeal. A request for review of an agency action.

(g) Petition for review. A request for review of an initial decision of a
judge.

(h) Day. Calendar day.

(i) Service. The process of furnishing a copy of any pleading to Board
officials, other parties, or both, either by mail, by facsimile, by personal
delivery, or by commercial overnight delivery.

(j) Date of service. The date on which documents are served on other
parties.

(K) Certificate of Service. A document certifying that a party has served
copies of pleadings on the other parties.

(1) Date of filing. A document that is filed with a Board office by
personal delivery is considered filed on the date on which the Board
office receives it. The date of filing by facsimile is the date of the
facsimile. The date of filing by mail is determined by the postmark date;
if no legible postmark date appears on the mailing, the submission is
presumed to have been mailed five days (excluding days on which the
Board is closed for business) before its receipt. The date of filing by
commercial overnight delivery is the date the document was delivered to
the commercial overnight delivery service.

Sec. 1201.11 Scope and policy.

General The regulations in this subpart apply to Board appellate
proceedings except as otherwise provided in Sec. 1201.13. The
regulations in this subpart apply also to appellate proceedings and stay
requests covered by part 1209 unless other specific provisions are made
in that part. These regulations also apply to original jurisdiction
proceedings of the Board except as otherwise provided in subpart D. It is
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the Board's policy that these rules will be applied in a manner that
expedites the processing of each case, with due regard to the rights of all
parties.

Sec. 1201.12 Revocation, amendment, or waiver of rules.

The Board may revoke, amend, or waive any of these regulations. A
judge may, for good cause shown, waive a Board regulation unless a
statute requires application of the regulation. The judge must give notice
of the waiver to all parties, but is not required to give the parties an
opportunity to respond.

Sec. 1201.13 Appeals by Board employees.

Appeals by Board employees will be filed with the Clerk of the Board
and will be assigned to an administrative law judge for adjudication
under this subchapter. The Board's policy is to insulate the adjudication
of its own employees’ appeals from agency involvement as much as
possible. Accordingly, the Board will not disturb initial decisions in
those cases unless the party shows that there has been harmful procedural
irregularity in the proceedings before the administrative law judge or a
clear error of law. In addition, the Board, as a matter of policy, will not
rule on any interlocutory appeals or motions to disqualify the
administrative law judge assigned to those cases until the initial decision
has been issued.

Sec. 1201.21 Notice of appeal rights.

When an agency issues a decision notice to an employee on a matter that
is appealable to the Board, the agency must provide the employee with
the following:

(a) Notice of the time limits for appealing to the Board, the requirements
of Sec. 1201.22(c), and the address of the appropriate Board office for
filing the appeal;

(b) A copy, or access to a copy, of the Board's regulations;

(c) A copy of the appeal form in appendix | of this part; and

(d) Notice of any right the employee has to file a grievance, including:
(1) Whether the election of any applicable grievance procedure will
result in waiver of the employee's right to file an appeal with the Board;
(2) Whether both an appeal to the Board and a grievance may be filed on
the same matter and, if so, the circumstances under which proceeding
with one will preclude proceeding with the other, and specific notice that
filing a grievance will not extend the time limit for filing an appeal with
the Board; and

(3) Whether there is any right to request Board review of a final decision
on a grievance in accordance with Sec. 1201.154(d).

Sec. 1201.22 Filing an appeal and responses to appeals.

(a) Place of filing. Appeals, and responses to those appeals, must be filed
with the appropriate Board regional or field office. See Sec. 1201.4(d) of
this part.

(b) Time of filing.

(1) Except as provided in paragraph (b)(2) of this section, an appeal must
be filed no later than 30 days after the effective date, if any, of the action
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being appealed, or 30 days after the date of receipt of the agency's
decision, whichever is later. Where an appellant and an agency mutually
agree in writing to attempt to resolve their dispute through an alternative
dispute resolution process prior to the timely filing of an appeal, however,
the time limit for filing the appeal is extended by an additional 30 days--
for a total of 60 days. A response to an appeal must be filed within 20
days of the date of the Board's acknowledgment order. The time for
filing a submission under this section is computed in accordance with
Sec. 1201.23 of this part.

(2) The time limit prescribed by paragraph (b)(1) for filing an appeal
does not apply where a law or regulation establishes a different time limit
or where there is no applicable time limit. No time limit applies to
appeals under the Uniformed Services Employment and Reemployment
Rights Act (Public Law 103-353), as amended; see part 1208 of this title.
See part 1208 of this title for the statutory filing time limits applicable to
appeals under the Veterans Employment Opportunities Act (Public Law
105-339). See part 1209 of this title for the statutory filing time limits
applicable to whistleblower appeals and stay requests.

(c) Timeliness of appeals. If a party does not submit an appeal within the
time set by statute, regulation, or order of a judge, it will be dismissed as
untimely filed unless a good reason for the delay is shown. The judge
will provide the party an opportunity to show why the appeal should not
be dismissed as untimely.

(d) Method of filing. Filing must be made with the appropriate Board
office by personal delivery, by facsimile, by mail, or by commercial
overnight delivery.

Sec. 1201.23 Computation of time.

In computing the number of days allowed for filing a submission, the
first day counted is the day after the event from which the time period
begins to run. If the date that ordinarily would be the last day for filing
falls on a Saturday, Sunday, or Federal holiday, the filing period will
include the first workday after that date. Example: If an employee
receives a decision notice that is effective on July 1, the 30-day period
for filing an appeal starts to run on July 2. The filing ordinarily would be
timely only if it is made by July 31. If July 31 is a Saturday, however, the
last day for filing would be Monday, August 2.

Sec. 1201.24 Content of an appeal; right to hearing.

(a) Content. Only an appellant, his or her designated representative, or a
party properly substituted under Sec. 1201.35 may file an appeal.
Appeals may be in any format, including letter form, but they must
contain the following:

(1) The name, address, and telephone number of the appellant, and the
name and address of the agency that took the action;

(2) A description of the action the agency took and its effective date;

(3) A request for hearing if the appellant wants one;

(4) A statement of the reasons why the appellant believes the agency
action is wrong;

(5) A statement of the action the appellant would like the judge to order;
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(6) The name, address, and telephone number of the appellant's
representative, if the appellant has a representative;

(7) The notice of the decision to take the action being appealed, along
with any relevant documents;

(8) A statement telling whether the appellant or anyone acting on his or
her behalf has filed a grievance or a formal discrimination complaint
with any agency regarding this matter; and

(9) The signature of the appellant or, if the appellant has a representative,
of the representative.

(b) An appellant may raise a claim or defense not included in the appeal
at any time before the end of the conference(s) held to define the issues
in the case. An appellant may not raise a new claim or defense after that
time, except for good cause shown. However, a claim or defense not
included in the appeal may be excluded if a party shows that including it
would result in undue prejudice.

(c) Use of Board form. An appellant may comply with paragraph (a) of
this section, and with Sec. 1201.31 of this part, by completing the form
in Appendix | of this part.

(d) Right to hearing. Under 5 U.S.C. 7701, an appellant has a right to a
hearing.

(e) Timely request. The appellant must submit any request for a hearing
with the appeal, or within any other time period the judge sets for that
purpose. If the appellant does not make a timely request for a hearing,
the right to a hearing is waived.

Sec. 1201.25 Content of agency response.

The agency response to an appeal must contain the following:

(a) The name of the appellant and of the agency whose action the
appellant is appealing;

(b) A statement identifying the agency action taken against the appellant
and stating the reasons for taking the action;

(c) All documents contained in the agency record of the action;

(d) Designation of and signature by the authorized agency representative;
and

(e) Any other documents or responses requested by the Board.

Sec. 1201.26 Number of pleadings, service, and response.

(a) Number. The appellant must file two copies of both the appeal and all
attachments with the appropriate Board office.

(b) Service--

(1) Service by the Board. The appropriate office of the Board will mail a
copy of the appeal to each party to the proceeding other than the
appellant. It will attach to each copy a service list, consisting of a list of
the names and addresses of the parties to the proceeding or their
designated representatives.

(2) Service by the parties. The parties must serve on each other one copy
of each pleading, as defined by Sec. 1201.4(b), and all documents
submitted with it, except for the initial appeal. They may do so by mail,
by facsimile, by personal delivery, or by commercial overnight delivery
to each party and to each representative. A certificate of service stating
how and when service was made must accompany each pleading. The
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parties must notify the appropriate Board office and one another, in
writing, of any changes in the names or addresses on the service list.
(c) Paper size. Pleadings and attachments must be filed on 8 1/2 by 11-
inch paper, except for good cause shown. This requirement enables the
Board to comply with standards established for U.S. courts.

Sec. 1201.27 Class appeals.

(a) Appeal. One or more employees may file an appeal as representatives
of a class of employees. The judge will hear the case as a class appeal if
he or she finds that a class appeal is the fairest and most efficient way to
adjudicate the appeal and that the representative of the parties will
adequately protect the interests of all parties. When a class appeal is filed,
the time from the filing date until the judge issues his or her decision
under paragraph (b) of this section is not counted in computing the time
limit for individual members of the potential class to file individual
appeals.

(b) Procedure. The judge will consider the appellant's request and any
opposition to that request, and will issue an order within 30 days after the
appeal is filed stating whether the appeal is to be heard as a class appeal.
If the judge denies the request, the appellants affected by the decision
may file individual appeals within 30 days after the date of receipt of the
decision denying the request to be heard as a class appeal. Each
individual appellant is responsible for either filing an individual appeal
within the original time limit, or keeping informed of the status of a class
appeal and, if the class appeal is denied, filing an individual appeal
within the additional 35-day period.

(c) Standards. In determining whether it is appropriate to treat an appeal
as a class action, the judge will be guided but not controlled by the
applicable provisions of the Federal Rules of Civil Procedure.

Sec. 1201.31 Representatives.

(a) A party to an appeal may be represented in any matter related to the
appeal. The parties must designate their representatives, if any, in writing.
Any change in representation, and any revocation of a designation of
representative, also must be in writing. Notice of the change must be
filed and served on the other parties in accordance with Sec. 1201.26 of
this part.

(b) A party may choose any representative as long as that person is
willing and available to serve. The other party or parties may challenge
the designation, however, on the ground that it involves a conflict of
interest or a conflict of position. Any party who challenges the
designation must do so by filing a motion with the judge within 15 days
after the date of service of the notice of designation. The judge will rule
on the motion before considering the merits of the appeal. These
procedures apply equally to each designation of representative,
regardless of whether the representative was the first one designated by a
party or a subsequently designated representative. If a representative is
disqualified, the judge will give the party whose representative was
disqualified a reasonable time to obtain another one.

(c) The judge, on his or her own motion, may disqualify a party’
representative on the grounds described in paragraph (b) of this section.
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(d)(1) A judge may exclude a party, a representative, or other person
from all or any portion of the proceeding before him or her for
contumacious misconduct or conduct that is prejudicial to the
administration of justice.

(2) When a judge determines that a person should be excluded from
participation in a proceeding, the judge shall inform the person of this
determination through issuance of an order to show cause why he or she
should not be excluded. The show cause order shall be delivered to the
person by the most expeditious means of delivery available, including
issuance of an oral order on the record where the determination to
exclude the person is made during a hearing. The person must respond to
the judge's show cause order within three days (excluding Saturdays,
Sundays, and Federal holidays) of receipt of the order, unless the judge
provides a different time limit, or forfeit the right to seek certification of
a subsequent exclusion order as an interlocutory appeal to the Board
under paragraph (d)(3) of this section.

(3) When, after consideration of the person's response to the show cause
order, or in the absence of a response to the show cause order, the judge
determines that the person should be excluded from participation in the
proceeding, the judge shall issue an order that documents the reasons for
the exclusion. The person may obtain review of the judge's ruling by
filing, within three days (excluding Saturdays, Sundays, and Federal
holidays) of receipt of the ruling, a motion that the ruling be certified to
the Board as an interlocutory appeal. The judge shall certify an
interlocutory appeal to the Board within one day (excluding Saturdays,
Sundays, and Federal holidays) of receipt of such a motion. Only the
provisions of this paragraph apply to interlocutory appeals of rulings
excluding a person from a proceeding; the provisions of Secs. 1201.91
through 1201.93 of this part shall not apply.

(4) A proceeding will not be delayed because the judge excludes a person
from the proceeding, except that:

(i) Where the judge excludes a party's representative, the judge will give
the party a reasonable time to obtain another representative; and

(if) Where the judge certifies an interlocutory appeal of an exclusion
ruling to the Board, the judge or the Board may stay the proceeding sua
sponte or on the motion of a party for a stay of the proceeding.

(5) The Board, when considering a petition for review of a judge's initial
decision under subpart C of this part, will not be bound by any decision
of the judge to exclude a person from the proceeding below.

Sec. 1201.32 Witnesses; right to representation.

Witnesses have the right to be represented when testifying. The
representative of a nonparty witness has no right to examine the witness
at the hearing or otherwise participate in the development of testimony.

Sec. 1201.33 Federal witnesses.

(a) Every Federal agency or corporation must make its employees or
personnel available to furnish sworn statements or to appear as witnesses
at the hearing when ordered by the judge to do so. When providing those
statements or appearing at the hearing, Federal employee witnesses will
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be in official duty status (i.e., entitled to pay and benefits including travel
and per diem, where appropriate).

(b) A Federal employee who is denied the official time required by
paragraph (a) of this section may file a written request that the judge
order the employing agency to provide such official time. The judge will
act on such a request promptly and, where warranted, will order the
agency to comply with the requirements of paragraph (a) of this
section.(c) An order obtained under paragraph (b) of this section may be
enforced as provided under subpart F of this part.

Sec. 1201.34 Intervenors and amicus curiae.

(a) Explanation of Intervention. Intervenors are organizations or persons
who want to participate in a proceeding because they believe the
proceeding, or its outcome, may affect their rights or duties. Intervenors
as a matter of right" are those parties who have a statutory right to
participate. “"Permissive" intervenors are those parties who may be
permitted to participate if the proceeding will affect them directly and if
intervention is otherwise appropriate under law. A request to intervene
may be made by motion filed with the judge.

(b) Intervenors as a matter of right.

(1) The Director of the Office of Personnel Management may intervene
as a matter of right under 5 U.S.C. 7701(d)(1). The motion to intervene
must be filed at the earliest practicable time.

(2)(i) Except as provided in

paragraph (b)(2)(ii) of this section, the Special Counsel may intervene as
a matter of right under 5 U.S.C. 1212(c). The motion to intervene must
be filed at the earliest practicable time.

(i) The Special Counsel may not intervene in an action brought by an
individual under 5 U.S.C. 1221, or in an appeal brought by an individual
under 5 U.S.C. 7701, without the consent of that individual. The Special
Counsel must present evidence that the individual has consented to the
intervention at the time the motion to intervene is filed.

(c) Permissive intervenors.

(1) Any person, organization or agency may, by motion, ask the judge
for permission to intervene. The motion must explain the reason why the
person, organization or agency should be permitted to intervene.

(2) A motion for permission to intervene will be granted where the
requester will be affected directly by the outcome of the proceeding. Any
person alleged to have committed a prohibited personnel practice under 5
U.S.C. 2302(b) may request permission to intervene. A judge's denial of
a motion for permissive intervention may be appealed to the Board under
Sec. 1201.91 of this part.

(d) Role of intervenors. Intervenors have the same rights and duties as
parties, with the following two exceptions:

(1) Intervenors do not have an independent right to a hearing; and

(2) Permissive intervenors may participate only on the issues affecting
them. The judge is responsible for determining the issues on which
permissive intervenors may participate.

(e) Amicus curiae. An amicus curiae is a person or organization that,
although not a party to an appeal, gives advice or suggestions by filing a
brief with the judge regarding an appeal. Any person or organization,
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including those who do not qualify as intervenors, may, in the discretion
of the judge, be granted permission to file an amicus curiae brief.

Sec. 1201.35 Substituting parties.

(a) If an appellant dies or is otherwise unable to pursue the appeal, the
processing of the appeal will only be completed upon substitution of a
proper party. Substitution will not be permitted where the interests of the
appellant have terminated because of the appellant's death or other
disability.

(b) The representative or proper party must file a motion for substitution
within 90 days after the death or other disabling event, except for good
cause shown.

(c) In the absence of a timely substitution of a party, the processing of
the appeal may continue if the interests of the proper party will not be
prejudiced.

Sec. 1201.36 Consolidating and joining appeals.

(a) Explanation.

(1) Consolidation occurs when the appeals of two or more parties are
united for consideration because they contain identical or similar issues.
For example, individual appeals rising from a single reduction in force
might be consolidated.

(2) Joinder occurs when one person has filed two or more appeals and
they are united for consideration. For example, a judge might join an
appeal challenging a 30-day suspension with a pending appeal
challenging a subsequent dismissal if the same appellant filed both
appeals.

(b) Action by judge. A judge may consolidate or join cases on his or her
own motion or on the motion of a party if doing so would:

(1) Expedite processing of the cases; and

(2) Not adversely affect the interests of the parties.

(c) Any objection to a motion for consolidation or joinder must be filed
within 10 days of the date of service of the motion.

Sec. 1201.37 Witness fees.

(a) Federal employees. Employees of a Federal agency or corporation
testifying in any Board proceeding or making a statement for the record
will be in official duty status and will not receive witness fees.

(b) Other witnesses. Other witnesses (whether appearing voluntarily or
under subpoena) shall be paid the same fee and mileage allowances
which are paid subpoenaed witnesses in the courts of the United States.
(c) Payment of witness fees and travel costs. The party requesting the
presence of a witness must pay that witness' fees. Those fees must be
paid or offered to the witness at the time the subpoena is served, or, if the
witness appears voluntarily, at the time of appearance. A Federal agency
or corporation is not required to pay or offer witness fees in advance.



14.12 Whistleblower Laws and Regulations

Sec. 1201.41 Judges.

(a) Exercise of authority. Judges may exercise authority as provided in
paragraphs (b) and (c) of this section on their own motion or on the
motion of a party, as appropriate.

(b) Authority. Judges will conduct fair and impartial hearings and will
take all necessary action to avoid delay in all proceedings. They will
have all powers necessary to that end unless those powers are otherwise
limited by law. Judges' powers include, but are not limited to, the
authority to:

(1) Administer oaths and affirmations;

(2) Issue subpoenas under Sec. 1201.81 of this part;

(3) Rule on offers of proof and receive relevant evidence;

(4) Rule on discovery motions under Sec. 1201.73 of this part;

(5) After notice to the parties, order a hearing on his or her own initiative
if the judge determines that a hearing is necessary:

(i) To resolve an important issue of credibility;

(ii) To ensure that the record on significant issues is fully developed; or
(iii) To otherwise ensure a fair and just adjudication of the case;

(6) Convene a hearing as appropriate, regulate the course of the hearing,
maintain decorum, and exclude any disruptive persons from the hearing;
(7) Exclude any person from all or any part of the proceeding before him
or her as provided under Sec. 1201.31(d) of this part;

(8) Rule on all motions, witness and exhibit lists, and proposed findings;
(9) Require the parties to file memoranda of law and to present oral
argument with respect to any question of law;

(10) Order the production of evidence and the appearance of witnesses
whose testimony would be relevant, material, and nonrepetitious;

(11) Impose sanctions as provided under Sec. 1201.43 of this part;

(12) Hold prehearing conferences for the settlement and simplification of
issues;

(13) Require that all persons who can be identified from the record as
being clearly and directly affected by a pending retirement-related case
be notified of the appeal and of their right to request intervention so that
their interests can be considered in the adjudication;

(14) Issue any order that may be necessary to protect a witness or other
individual from harassment and provide for enforcement of such order in
accordance with subpart F;

(15) Issue initial decisions; and

(16) Determine, in decisions in which the appellant is the prevailing
party, whether the granting of interim relief is appropriate.

(c) Settlement—

(1) Settlement discussion. The judge may initiate attempts to settle the
appeal informally at any time. The parties may agree to waive the
prohibitions against ex parte communications during settlement
discussions, and they may agree to any limits on the waiver.

(2) Agreement. If the parties agree to settle their dispute, the settlement
agreement is the final and binding resolution of the appeal, and the judge
will dismiss the appeal with prejudice.

(i) If the parties offer the agreement for inclusion in the record, and if the
judge approves the agreement, it will be made a part of the record, and
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the Board will retain jurisdiction to ensure compliance with the
agreement.

(ii) If the agreement is not entered into the record, the Board will not
retain jurisdiction to ensure compliance.

Sec. 1201.42 Disqualifying a judge.

(@) If a judge considers himself or herself disqualified, he or she will
withdraw from the case, state on the record the reasons for doing so, and
immediately notify the Board of the withdrawal.

(b) A party may file a motion asking the judge to withdraw on the basis
of personal bias or other disqualification. This motion must be filed as
soon as the party has reason to believe there is a basis for disqualification.
The reasons for the request must be set out in an affidavit or sworn
statement under 28 U.S.C. 1746. (See appendix 1V.)

(c) If the judge denies the motion, the party requesting withdrawal may
request certification of the issue to the Board as an interlocutory appeal
under Sec. 1201.91 of this part. Failure to request certification is
considered a waiver of the request for withdrawal.

Sec. 1201.43 Sanctions.

The judge may impose sanctions upon the parties as necessary to serve
the ends of justice. This authority covers, but is not limited to, the
circumstances set forth in paragraphs (a), (b), and (c) of this section.

(a) Failure to comply with an order. When a party fails to comply with an
order, the judge may:

(1) Draw an inference in favor of the requesting party with regard to the
information sought;

(2) Prohibit the party failing to comply with the order from introducing
evidence concerning the information sought, or from otherwise relying
upon testimony related to that information;

(3) Permit the requesting party to introduce secondary evidence
concerning the information sought; and

(4) Eliminate from consideration any appropriate part of the pleadings or
other submissions of the party that fails to comply with the order.

(b) Failure to prosecute or defend appeal. If a party fails to prosecute or
defend an appeal, the judge may dismiss the appeal with prejudice or rule
in favor of the appellant.

(c) Failure to make timely filing. The judge may refuse to consider any
motion or other pleading that is not filed in a timely fashion in
compliance with this subpart.

Sec. 1201.51 Scheduling the hearing.

(a) The hearing will be scheduled not earlier than 15 days after the date
of the hearing notice unless the parties agree to an earlier date. The
agency, upon request of the judge, must provide appropriate hearing
space.

(b) The judge may change the time, date, or place of the hearing, or
suspend, adjourn, or continue the hearing. The change will not require
the 15-day notice provided in paragraph (a) of this section.

(c) Either party may file a motion for postponement of the hearing. The
motion must be made in writing and must either be accompanied by an
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affidavit or sworn statement under 28 U.S.C. 1746. (See appendix 1V.)
The affidavit or sworn statement must describe the reasons for the
request. The judge will grant the request for postponement only upon a
showing of good cause.

(d) The Board has established certain approved hearing locations, which
are published as a Notice in the Federal Register. See appendix IlI.
Parties, for good cause, may file motions requesting a different hearing
location. Rulings on those motions will be based on a showing that a
different location will be more advantageous to all parties and to the
Board.

Sec. 1201.52 Public hearings.

Hearings are open to the public. The judge may order a hearing or any
part of a hearing closed, however, when doing so would be in the best
interests of the appellant, a witness, the public, or any other person
affected by the proceeding. Any order closing the hearing will set out the
reasons for the judge's decision. Any objections to the order will be made
a part of the record.

Sec. 1201.53 Record of proceedings.

(a) Preparation. A word-for-word record of the hearing is made under the
judge's guidance. It is kept in the Board's copy of the appeal file and it is
the official record of the hearing. Only hearing tape recordings or written
transcripts prepared by the official hearing reporter will be accepted by
the Board as the official record of the hearing. When the judge assigned
to the case tape records a hearing (for example, a telephonic hearing in a
retirement appeal), the judge is the ““official hearing reporter" under this
section.

(b) Copies. When requested and when costs are paid, a copy of the
official record of the hearing will be provided to a party. A party must
send a request for a copy of a hearing tape recording or written transcript
to the adjudicating regional or field office, or to the Clerk of the Board,
as appropriate. A request for a copy of a hearing tape recording or
written transcript sent by a non-party is controlled by the Board's rules at
5 CFR part 1204 (Freedom of Information Act). Requests for hearing
tape recordings or written transcripts under the Freedom of Information
Act must be sent to the appropriate Regional Director, the Chief
Administrative Judge of the appropriate MSPB Field Office, or to the
Clerk of the Board at MSPB headquarters in Washington, DC.

(c) Exceptions to payment of costs. A party may not have to pay for a
hearing tape recording or written transcript if he has a good reason. If a
party believes he has a good reason and the request is made before the
judge issues and initial decision, the party must sent the request for an
exception to the judge. If the request is made after the judge issues an
initial decision, the request must be sent to the Clerk of the Board. The
party must clearly state the reason for the request in an affidavit or sworn
statement.

(d) Corrections to written transcript. Corrections to the official written
transcript may be made on motion by a party or on the judge's own
motion. Motions for corrections must be filed within 10 days after the
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receipt of a written transcript. Corrections of the official written
transcript will be made only when substantive errors are found and only
with the judge's approval.

(e) Official record. Exhibits, the official hearing record, if a hearing is
held, all papers filed, and all orders and decisions of the judge and the
Board, make up the official record of the case.

Sec. 1201.55 Motions.

(a) Form. All motions, except those made during a prehearing conference
or a hearing, must be in writing. All motions must include a statement of
the reasons supporting them. Written motions must be filed with the
judge or the Board, as appropriate, and must be served upon all other
parties in accordance with Sec. 1201.26(b)(2) of this part. A party filing
a motion for extension of time, a motion for postponement of a hearing,
or any other procedural motion must first contact the other party to
determine whether there is any objection to the motion, and must state in
the motion whether the other party has an objection.

(b) Objection. Unless the judge provides otherwise, any objection to a
written motion must be filed within 10 days from the date of service of
the motion. Judges, in their discretion, may grant or deny motions for
extensions of time to file pleadings without providing any opportunity to
respond to the motions.

(c) Motions for extension of time. Motions for extension of time will be
granted only on a showing of good cause.

(d) Motions for protective orders. A motion for an order under 5 U.S.C.
1204(e)(1)(B) to protect a witness or other individual from harassment
must be filed as early in the proceeding as practicable. The party seeking
a protective order must include a concise statement of reasons justifying
the motion, together with any relevant documentary evidence. An agency,
other than the Office of Special Counsel, may not request such an order
with respect to an investigation by the Special Counsel during the
Special Counsel's investigation. An order issued under this paragraph
may be enforced in the same manner as provided under subpart F for
Board final decisions and orders.

Sec. 1201.56 Burden and degree of proof; affirmative defenses.

(a) Burden and degree of proof-

(1) Agency: Under 5 U.S.C. 7701(c)(1), and subject to the exceptions
stated in paragraph (b) of this section, the agency action must be
sustained if:

(i) It is brought under 5 U.S.C. 3592(a)(3), 5 U.S.C. 4303 or 5 U.S.C.
5335 and is supported by substantial evidence; or

(i) It is brought under any other provision of law or regulation and is
supported by a preponderance of the evidence.

(2) Appellant. The appellant has the burden of proof, by a preponderance
of the evidence, with respect to:

(i) Issues of jurisdiction;

(ii) The timeliness of the appeal; and

(iii) Affirmative defenses. In appeals from reconsideration decisions of
the Office of Personnel Management involving retirement benefits, if the
appellant filed the application, the appellant has the burden of proving,
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by a preponderance of the evidence, entitlement to the benefits. An
appellant who has received an overpayment from the Civil Service
Retirement and Disability Fund has the burden of proving, by substantial
evidence, eligibility for waiver or adjustment.

(b) Affirmative defenses of the appellant. Under 5 U.S.C. 7701(c)(2), the
Board is required to overturn the action of the agency, even where the
agency has met the evidentiary standard stated in paragraph (a) of this
section, if the appellant:

(1) Shows harmful error in the application of the agency's procedures in
arriving at its decision;

(2) Shows that the decision was based on any prohibited personnel
practice described in 5 U.S.C. 2302(b); or

(3) Shows that the decision was not in accordance with law.

(c) Definitions. The following definitions apply to this part:

(1) Substantial evidence. The degree of relevant evidence that a
reasonable person, considering the record as a whole, might accept as
adequate to support a conclusion, even though other reasonable persons
might disagree. This is a lower standard of proof than preponderance of
the evidence.

(2) Preponderance of the evidence. The degree of relevant evidence that
a reasonable person, considering the record as a whole, would accept as
sufficient to find that a contested fact is more likely to be true than untrue.
(3) Harmful error. Error by the agency in the application of its
procedures that is likely to have caused the agency to reach a conclusion
different from the one it would have reached in the absence or cure of the
error. The burden is upon the appellant to show that the error was
harmful, i.e., that it caused substantial harm or prejudice to his or her
rights.

Sec. 1201.57 Order of hearing.

(@) In cases in which the agency has taken an action against an employee,
the agency will present its case first.

(b) The appellant will proceed first at hearings convened on the issues of:
(1) Jurisdiction;

(2) Timeliness; or

(3) Office of Personnel Management disallowance of retirement benefits,
when the appellant applied for those benefits.

(c) The judge may vary the normal order of presenting evidence.

Sec. 1201.58 Closing the record.

(a) When there is a hearing, the record ordinarily will close at the
conclusion of the hearing. When the judge allows the parties to submit
argument, briefs, or documents previously identified for introduction into
evidence, however, the record will remain open for as much time as the
judge grants for that purpose.

(b) If the appellant waives the right to a hearing, the record will close on
the date the judge sets as the final date for the receipt or filing of
submissions of the parties.

(c) Once the record closes, no additional evidence or argument will be
accepted unless the party submitting it shows that the evidence was not
readily available before the record closed. The judge will include in the
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record, however, any supplemental citations received from the parties or
approved corrections of the transcript, if one has been prepared.

Sec. 1201.61 Exclusion of evidence and testimony.

Any evidence and testimony that is offered in the hearing and excluded
by the judge will be described, and that description will be made a part of
the record.

Sec. 1201.62 Producing prior statements.

After an individual has given evidence in a proceeding, any party may
request a copy of any prior signed statement made by that individual that
is relevant to the evidence given. If the party refuses to furnish the
statement, the judge may exclude the evidence given.

Sec. 1201.63 Stipulations.
The parties may stipulate to any matter of fact. The stipulation will
satisfy a party's burden of proving the fact alleged.

Sec. 1201.64 Official notice.

Official notice is the Board's or judge's recognition of certain facts
without requiring evidence to be introduced establishing those facts. The
judge, on his or her own motion or on the motion of a party, may take
official notice of matters of common knowledge or matters that can be
verified. The parties may be given an opportunity to object to the taking
of official notice. The taking of official notice of any fact satisfies a
party's burden of proving that fact.

Sec. 1201.71 Purpose of discovery.

Proceedings before the Board will be conducted as expeditiously as
possible with due regard to the rights of the parties. Discovery is
designed to enable a party to obtain relevant information needed to
prepare the party's case. These regulations are intended to provide a
simple method of discovery. They will be interpreted and applied so as to
avoid delay and to facilitate adjudication of the case. Parties are expected
to start and complete discovery with a minimum of Board intervention.

Sec. 1201.72 Explanation and scope of discovery.

(a) Explanation. Discovery is the process, apart from the hearing, by
which a party may obtain relevant information, including the
identification of potential witnesses, from another person or a party, that
the other person or party has not otherwise provided. Relevant
information includes information that appears reasonably calculated to
lead to the discovery of admissible evidence. This information is
obtained to assist the parties in preparing and presenting their cases. The
Federal Rules of Civil Procedure may be used as a general guide for
discovery practices in proceedings before the Board. Those rules,
however, are instructive rather than controlling.

(b) Scope. Discovery covers any nonprivileged matter that is relevant to
the issues involved in the appeal, including the existence, description,
nature, custody, condition, and location of documents or other tangible
things, and the identity and location of persons with knowledge of
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relevant facts. Discovery requests that are directed to nonparties and
nonparty Federal agencies and employees are limited to information that
appears directly material to the issues involved in the appeal.

(c) Methods. Parties may use one or more of the methods provided under
the Federal Rules of Civil Procedure. These methods include written
interrogatories, depositions, requests for production of documents or
things for inspection or copying, and requests for admission.

Sec. 1201.73 Discovery procedures.

(a) Discovery from a party. A party seeking discovery from another party
must start the process by serving a request for discovery on the
representative of the other party or the party if there is no representative.
The request for discovery must state the time limit for responding, as
prescribed in Sec. 1201.73(d), and must specify the time and place of the
taking of the deposition, if applicable. When a party directs a request for
discovery to an officer or employee of a Federal agency that is a party,
the agency must make the officer or employee available on official time
to respond to the request, and must assist the officer or employee as
necessary in providing relevant information that is available to the
agency.

(b) Discovery from a nonparty, including a nonparty Federal agency.
Parties should try to obtain voluntary discovery from nonparties
whenever possible. A party seeking discovery from a nonparty Federal
agency or employee must start the process by serving a request for
discovery on the nonparty Federal agency or employee. A party may
begin discovery from other nonparties by serving a request for discovery
on the nonparty directly. If the party seeking the information does not
make that request, or if it does so but fails to obtain voluntary
cooperation, it may obtain discovery from a nonparty by filing a written
motion with the judge, showing the relevance, scope, and materiality of
the particular information sought. If the party seeks to take a deposition,
it should state in the motion the date, time, and place of the proposed
deposition. An authorized official of the Board will issue a ruling on the
motion, and will serve the ruling on the moving party. That official also
will provide that party with a subpoena, if approved, that is directed to
the individual or entity from which discovery is sought. The subpoena
will specify the manner in which the party may seek compliance with it,
and it will specify the time limit for seeking compliance. The party
seeking the information is responsible for serving any Board-approved
discovery request and subpoena on the individual or entity, or for
arranging for their service.

(c) Responses to discovery requests.

(1) A party, or a Federal agency that is not a party, must answer a
discovery request within the time provided under paragraph (d)(2) of this
section, either by furnishing to the requesting party the information or
testimony requested or agreeing to make deponents available to testify
within a reasonable time, or by stating an objection to the particular
request and the reasons for the objection.

(2) If a party fails or refuses to respond in full to a discovery request, or
if a nonparty fails or refuses to respond in full to a Board-approved
discovery order, the requesting party may file a motion to compel



MSPB Adjudication Procedures 14.19

discovery. The requesting party must file the motion with the judge, and
must serve a copy of the motion on the other party and on any nonparty
entity or person from whom the discovery was sought. The motion must
be accompanied by:

(i) A copy of the original request and a statement showing that the
information sought is relevant and material; and

(ii) A copy of the response to the request (including the objections to
discovery) or, where appropriate, a statement that no response has been
received, along with an affidavit or sworn statement under 28 U.S.C.
1746 supporting the statement. (See appendix 1V.)

(3) The other party and any other entity or person from whom discovery
was sought may respond to the motion to compel discovery within the
time limits stated in paragraph (d)(4) of this section.

(d) Time limits.

(1) Parties who wish to make discovery requests or motions must serve
their initial requests or motions within 25 days after the date on which
the judge issues an order to the respondent agency to produce the agency
file and response.

(2) A party or nonparty must file a response to a discovery request
promptly, but not later than 20 days after the date of service of the
request or order of the judge. Any discovery requests following the initial
request must be served within 10 days of the date of service of the prior
response, unless the parties are otherwise directed. Deposition witnesses
must give their testimony at the time and place stated in the request for
deposition or in the subpoena, unless the parties agree on another time or
place.

(3) Any motion to depose a nonparty (along with a request for a
subpoena) must be submitted to the judge within the time limits stated in
paragraph (d)(1) of this section or as the judge otherwise directs.

(4) Any motion for an order to compel discovery must be filed with the
judge within 10 days of the date of service of objections or, if no
response is received, within 10 days after the time limit for response has
expired. Any pleading in opposition to a motion to compel discovery
must be filed with the judge within 10 days of the date of service of the
motion.

(5) Discovery must be completed within the time the judge designates.

Sec. 1201.74 Orders for discovery.

(a) Motion for an order compelling discovery. Motions for orders
compelling discovery and motions for the appearance of nonparties must
be filed with the judge in accordance with Sec. 1201.73(c)(2) and (d)(4).
(b) Content of order. Any order issued will include, where appropriate:
(1) A provision that the person to be deposed must be notified of the time
and place of the deposition;

(2) Any conditions or limits concerning the conduct or scope of the
proceedings or the subject matter that may be necessary to prevent undue
delay or to protect a party or other individual or entity from undue
expense, embarrassment, or oppression;

(3) Limits on the time for conducting depositions, answering written
interrogatories, or producing documentary evidence; and

(4) Other restrictions upon the discovery process that the judge sets.
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(c) Noncompliance. The judge may impose sanctions under Sec. 1201.43
of this part for failure to comply with an order compelling discovery.

Sec. 1201.75 Taking depositions.

Depositions may be taken by any method agreed upon by the parties. The
person providing information is subject to penalties for intentional false
statements.

Sec. 1201.81 Requests for subpoenas.

(a) Request. Parties who wish to obtain subpoenas that would require the
attendance and testimony of witnesses, or subpoenas that would require
the production of documents or other evidence under 5 U.S.C.
1204(b)(2)(A), should file their motions for those subpoenas with the
judge. Subpoenas are not ordinarily required to obtain the attendance of
Federal employees as witnesses.

(b) Form. Parties requesting subpoenas must file their requests, in writing,
with the judge. Each request must identify specifically the books, papers,
or testimony desired.

(c) Relevance. The request must be supported by a showing that the
evidence sought is relevant and that the scope of the request is reasonable.
(d) Rulings. Any judge who does not have the authority to issue
subpoenas will refer the request to an official with authority to rule on
the request, with a recommendation for decision. The official to whom
the request is referred will rule on the request promptly. Judges who have
the authority to rule on these requests themselves will do so directly.

Sec. 1201.82 Motions to quash subpoenas.

Any person to whom a subpoena is directed, or any party, may file a
motion to quash or limit the subpoena. The motion must be filed with the
judge, and it must include the reasons why compliance with the subpoena
should not be required or the reasons why the sub