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_Glossary

Frequently used abbreviations

AIDS

Acquired immunodeficiency syndrome
FGM

Female genital mutilation

HIV

Human immunodeficiency virus
MCH

Maternal and child health

MOH

Ministry of health

NGO

Non-governmental organization
PHC

Primary health care

STDs

Sexually transmitted diseases

Frequently used terms

Common law:

Common law is a body of law that develops and derives
from judicial decisions, as distinguished from laws brought

forth through legislative enactments.

Civil law:
Civil law, which derives from Roman law, is a legal system
in which statutes provide the principal source of rights and

obligations.

Customary law:
Customary laws are the rules of law which by custom are

applicable to particular communities.

Iddat:
Pursuant to Islamic law principles, iddat is the period a

woman must wait before remarrying, following divorce or

her husband’s death.

Levirate union:

The term “levirate union” refers to the situation in which
a husband dies and his widow may remain living at his
home and have sexual relations with a male relative of the
deceased — usually the younger brother of the deceased,

who is next in order of seniority — to have children.

Talaq:
The principal form of Islamic divorce is falag, the unilateral

repudiation of the marriage by a husband.

Tort:
A tort is a private civil wrong or injury, other than one that
occurs within a contractual agreement, for which the court

will provide a remedy in the form of an action for damages.
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. Foreword

his report on Anglophone Africa is the first in a unique

series of collaborative reports describing and analyzing the

content of formal laws and policies affecting women’s
reproductive lives in approximately 50 nations around the
world. Future reports, which will be produced jointly in col-
laboration with national-level non-governmental organiza-
tions in each country profiled, will focus on East and
Southeast Asia, Eastern and Central Europe, Francophone
Africa, Latin America and the Caribbean, the Middle East and
North Africa, and South Asia. In addition to examining the
content of such measures in specific nations, each report will
identify trends that emerge in particular regions. An eighth
and final report will build on the regional analyses to provide
a global synthesis of the trends in laws and policies regarding
reproductive health and rights.

This series of reports seeks to enhance knowledge regard-
ing the vast range of formal laws and policies that affect
women’s reproductive lives and to identify regional and glob-
al trends. The real-life impact of such laws and policies, par-
ticularly for women, stands in sharp contrast to the dearth of
information in many Southern and nonindustrialized nations
regarding their scope and level of specificity. We are commit-
ted to making such information accessible to a wider audi-
ence, particularly at the regional and international levels. It is
our hope that the provision of such information will promote
legal and policy advocacy to advance reproductive health and

the status of women around the world.

Anika Rahman

Director, International Program

The Center for Reproductive Law and Policy
May 1997
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R eproductive rights are internationally recognized as critical both to advancing women’s human rights

and to promoting development. Governments from all over the world have, in recent years, both

acknowledged and pledged to advance reproductive rights to an unprecedented degree. Such gov-

ernmental commitments — at major international conferences such as the Fourth World Conference

on Women (Beijing, 1995), the International Conference on Population and Development (Cairo,

1994), and the World Conference on Human Rights (Vienna, 1993) — have set the stage for moving

from rhetoric to reality in the arena of women’s human rights. But for governments and non-govern-

mental organizations (“NGOs”) to work towards reforming laws and policies so as to implement the

mandates of these international conferences, they must be informed about the current state of nation-

al level formal laws and policies affecting reproductive rights.

aws and policies create the framework by which govern-

ments affect the behavior of billions of people. In terms of

reproductive health care,laws and policies are essential tools
used to deny, obstruct, condition availability, or promote
access to services. Nonenforcement of existing laws and the
absence of law are equally important. For example, laws can
act as barriers to reproductive health services by criminalizing
medical procedures, such as abortions, or by imposing restric-
tions, such as requiring the consent of a spouse for obtaining
contraceptives or a sterilization. Selective prosecution, or
even nonenforcement, of certain laws can lead to lowering
the quality of care and providing a tool with which to dis-
criminate against women and service providers. In terms of
reproductive rights, laws not only provide the basis for the
recognition or negation of such rights, but also reflect the
conditions that determine whether women and men are able
to exercise these rights. For example, in societies in which
women are legally unable to acquire or hold property or
are legally unequal to men within marriage, women’s ability
to control their reproductive lives is limited by the social
norms reflected in the laws that subordinate women. The
degree to which formal laws and policies influence people’s
lives depends on numerous factors relating to the actual
enforcement of such norms.Yet there can be little doubt that
formal laws and policies establish societal objectives and reg-
ulate the conditions of individual lives.

This report details the factual content of national laws and
policies in key areas of reproductive health and women’s
empowerment in seven Anglophone African nations —

Ethiopia, Ghana, Kenya, Nigeria, South Africa, Tanzania, and

Zimbabwe. Expansive in its scope, this report discusses laws
enacted by legislatures and legal principles developed by
courts while also examining relevant policies issued by gov-
ernment entities such as ministries, administrative agencies,
and official councils or commissions. These bodies articulate
policies, adopt binding regulations, and/or develop govern-
ment policies and programs that can have a significant impact
on reproductive health and rights. The report concludes with
an analysis of the status of the laws affecting reproductive
health and rights as well as women’s empowerment, a discus-
sion of regional trends, and a description of regional models

of laws and policies that promote reproductive rights.

1. Common Features

For the purposes of this report, the seven Anglophone African
nations being discussed have three critical common features
— a shared legal tradition, similar reproductive health prob-
lems, and the low status of women. These similarities exist
despite geographic, economic, religious, and political diversi-
ty among the seven nations. Not only are these countries
located in various parts of Africa, they also demonstrate the
economic realities of the continent. Most of the nations are
low income, yet the extent of poverty varies greatly. Two
countries, Ethiopia and Tanzania, are among the poorest
countries in the world with average per capita gross national
product (“GNP”) estimated at $100 and $90, respectively. In
contrast, South Africa’s average per capita GNP of approxi-

mately $2,980 makes it one of the richest nations in sub-
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Saharan Africa. Both within and between each country, reli-
gious practices vary, with Christianity, Islam, and traditional
beliefs prevalent among the seven nations. Finally, each
country’s current political condition differs. Nigeria is ruled
by its military; Ethiopia and South Africa are democratic
nations that have recently emerged from major internal
changes; Ghana is a democracy that is now governed by its
previous military ruler; Kenya and Zimbabwe are democra-
cies; and Tanzania is a socialist state that has moved toward a

multiparty democratic state.

A.SHARED LEGAL TRADITION

Despite many differences, the Anglophone African region
shares a critical common legal and political history. All the
nations — with the exception of Ethiopia — achieved inde-
pendence from the British after World War II. Unlike many
other countries in sub-Saharan Africa, Ethiopia was not col-
onized by foreign interests; it was, however, occupied by Italy
between 1936 and 1941.Thus, due to their history of colo-
nization, all of the countries but Ethiopia inherited a legal sys-
tem based on English common law. Nonetheless, Ethiopia has
a legal system that contains elements of the English common
law tradition.The common law system comprises the body of
principles and rules of action that derive their authority sole-
ly from usages and customs of immemorial antiquity, partic-
ularly the ancient unwritten law of England, or from court
judgments and decrees. Although courts have a particularly
important role to play in the development of legal principles
within the common law system, most recent legal develop-
ments in the seven Anglophone African nations profiled have
occurred in the form of statutory interventions.

Two countries, South Africa and Zimbabwe, have also
been affected by another European legal tradition —
Roman-Dutch law. Originally the law of the province of
Holland, Roman-Dutch law was imposed on nations colo-
nized by the Dutch. Once the former Dutch colonies passed
to the British crown, these laws were modified and influenced
by English common law. In South Africa, for example, con-
stitutional law, administrative law, and the laws of procedure
and evidence have developed along English lines; criminal
law, however, is a combination of elements of Roman-Dutch
law and English common law, while the law of property is
almost exclusively derived from R oman-Dutch law.

All of the nations have combined the English common
law system with other indigenous legal regimes. Each of the
seven nations is characterized by a mosaic of laws in which
common law traditions often govern in most realms of law
except family law, which 1s typically governed by African cus-

tomary law and certain specific religious laws. African cus-

tomary law is a blend of African customs and imported colo-
nial common and civil law principles. Such customary law
often applies to such matters as: property ownership; marriage
and divorce; matters affecting the status of women, including
the status of widows and children, child custody, legitimacy,
and adoption; and intestate succession and administration of
intestate estates. Additional religious legal regimes are derived
from two major religions — Islam and Hinduism. Islamic law;,
known also as Mohammedan law, is a body of rules that gives
practical expression to the religious faith of the Muslim, and
the content of this law is based on religious principles. When
Muslims are exempt from the application of secular legal
principles, they follow the principles of Islamic law. But in
Ghana, Kenya, and Tanzania, Muslims are required to submit
to general marriage laws. Hindu law applies to Hindus, who
live primarily in Kenya and Tanzania, in most issues relating to

family law.

B. COMMON REPRODUCTIVE HEALTH PROBLEMS

Each of the seven nations 1s characterized by high levels of
maternal and infant mortality and the large number of chil-
dren borne by each woman. Among these countries, the
range of these rates varies. Nigeria’s maternal mortality rate,
ranging from 800 to 1,500 deaths per 100,000 live births, is
estimated to be among the highest in the world. Its infant
mortality rate of 83 deaths per 1,000 births is also regarded as
high. The average number of children born by a Nigerian
woman is six. In Ethiopia, all these three indicators are also
regarded as being high. Ethiopia’s maternal mortality rate
1s estimated to be 560 per 100,000 live births, its infant mor-
tality rate is between 99 and 123 per 1,000 births, and the
average number of children borne by an Ethiopian woman is
6.8. South Africa, on the other hand, boasts some of the best
rates in sub-Saharan Africa in terms of maternal and infant
mortality and fertility rates. The average maternal mortality
rate is 32 per 100,000 live births; this average rate reflects a
maternal mortality rate as low as 5 per 100,000 amongst Indi-
ans to as high as 58 per 100,000 amongst Africans. While racial
breakdowns are not available for the most recent infant mor-
tality rate in South Africa, the annual average infant mortality
rate is estimated to be 46 per 1,000 births. The average num-
ber of children borne by a South African woman is estimated
to be 4.1. High rates of maternal mortality are partially attrib-
utable to women’s lack of access to emergency obstetric ser-
vices and to the very limited circumstances in each country in
which a legal abortion is available. The high rates of infant
mortality can be partly explained by women’s lack of access to
postnatal care and information. The large number of children

borne by women, however, is a reflection of cultural attitudes




LAWS AND POLICIES AFFECTING THEIR REPRODUCTIVE LIVES

PAGE 11

in predominantly rural societies where each child is viewed as
an asset.

Although the prevalence rates for the incidence of human
immunodeficiency virus (“HIV”) and acquired immunodefi-
ciency syndrome (“AIDS”) are widely regarded to be under-
reported, the official number of HIV-infected people remains
extremely high in many of the seven Anglophone African
nations discussed in this report. Zimbabwe has one of the
fastest growing HIV/AIDS prevalence rates in the world. Since
1985, over 48,000 cases of AIDS have been reported in Zim-
babwe. In 1993, it was estimated that 841,700 persons in Kenya
were infected with HIV;in 1996, the World Health Organiza-
tion reported 64,647 cases of AIDS in Kenya.In 1994, the esti-
mated number of AIDS cases in Tanzania was 250,000; the
estimated HIV infection rates based on blood donor preva-
lence indicates that, by 1995, 1 to 1.5 million Tanzanians were
infected by HIV/AIDS. Even the richest country in sub-Saha-
ran Africa, South Africa, is suffering from high rates of
HIV/AIDS. In the beginning of 1995, it was estimated that
between 1.8 and 2 million South Africans were infected with
HIV and that between 12,000 and 15,000 people had AIDS.

Finally, in all the seven nations, adolescents suffer from
many unique reproductive health problems. In many nations,
traditional practices harmful to women, particularly teenage
women, continue to exist. For example, in Ethiopia, Ghana,
and Kenya, a significant number of women — 90%, 30%, and
50% respectively — undergo female genital mutilation
(“FGM”), also referred to as female circumcision. Early mar-
riage and early pregnancy are also prevalent in Anglophone
Africa, often compounding the health problems caused by
traditional practices. Early sexual intercourse can cause tearing
in the genital region, while childbearing at a young age is cor-
related with higher incidence of obstructed labor, anemia, and
obstetric fistulae. The youngest rates of marriage are to be
found in Tanzania and Ethiopia. In Tanzania, the median age
of first marriage is 17 years; by the age of 20, more than 95%
of women have married at least once. In Nigeria, the mean
age at first marriage is 16 years, and half of all women have
children by the age of 20. The highest age of first marriage
occurs in Zimbabwe and South Africa. In 1994, the average
age of first marriage in Zimbabwe was 19 years and 62% of

women were married by the age of 20.

C.LOW STATUS OF WOMEN

In all of the seven nations, women generally fare far worse
than men. Gender inequalities in access to education are
prevalent in each country. For example, in Tanzania, although
girls make up 48% of children in primary school, they repre-

sented only 18% of students attending an undergraduate uni-

versity in 1992-93. In Kenya, 27.1% of females aged six and
above have not received any formal education compared to
16.5% of males. Disparities between the number of women
and men in the paid labor force also exist. In South Africa,
while women comprise 36% of the total workforce, African
women constitute 18% of the workforce and 48% of the
unemployed. In Nigeria, 34% of the labor force is comprised
of women. In addition, legal discrimination against women
persists in all the countries, particularly in terms of rights
under family law. Generally, women do not have the same
rights to marry and divorce as men; their rights to inheritance,
particularly if they are widows, are also often curtailed. Final-
ly,in many countries, women’s ability to own property is also

limited in practice by customary law.

i. National-Level

In light of the shared legal traditions, reproductive health
problems, and low status of women in Anglophone African
nations, this report presents an overview of the content of laws
and policies that relate to specific reproductive health issues
as well as women’s rights more generally. Each country is
presented separately, but the information provided is orga-
nized uniformly in four main sections to enable regional
comparisons.

The first section of each chapter briefly lays out the basic
legal and political structure of the country being analyzed,
providing a critical framework within which to examine the
formal laws and policies affecting women’s reproductive
rights. This background information seeks to explain how
laws are enacted, by whom, and the manner in which they can
be challenged, modified, or repealed. It further lays the foun-
dation for understanding the manner in which certain poli-
cies may be enacted.

In the second part of each chapter, we detail the laws and
policies affecting specific reproductive health and rights issues.
While not addressing all reproductive health matters, this seg-
ment describes laws and policies for major reproductive
health issues that have been the concern of the international
community and of governments. The report thus reviews
governmental health and population policies, with an empha-
sis on general issues relating to women'’s status. It also exam-
ines laws and policies regarding contraception, abortion,
sterilization, FGM, and HIV/AIDS and other sexually trans-
mitted diseases (“STDs”).

The next portion of each chapter provides insights into
women’s legal status in each country more generally. To eval-

uate women’s reproductive health and rights in these seven
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Anglophone African countries, it is essential to explore their
status within the society in which they live. Laws relating to
women’s legal status are important because they reflect soci-
etal attitudes that will affect reproductive rights. Moreover,
such laws often have a direct impact on women’s ability to
exercise reproductive rights. The legal context of family life,a
woman’s access to education, and laws and policies affecting
her economic status can contribute to the promotion or the
prohibition of a woman’s access to reproductive health ser-
vices and her ability to make voluntary, informed decisions
about such care. The report describes laws and policies regard-
ing: marriage, including divorce and custody; property rights;
labor rights; access and rules regarding credit; access to educa-
tion; and the right to physical integrity, including laws on
rape, domestic violence, and sexual harassment.

The final section of each chapter focuses on the reproduc-
tive health and rights of adolescents, recognizing that dis-
crimination against women often begins at a very early age
and leaves women less empowered than men to control their
sexual and reproductive lives. Women’s unequal status in soci-
ety may limit their ability to protect themselves against
unwanted or coercive sexual relations and thus from unwant-
ed pregnancies, HIV/AIDS, and STDs. Furthermore, young
women are often subjected to harmful traditional practices
such as FGM. The segment on adolescents focuses on laws
and policies relating to five areas: reproductive health; FGM;
marriage; sex education; and sexual offenses against minors.
Each of these subjects presents significant rights issues and can
have direct consequences for women’s health.

This report is the product of a collaborative process involv-
ing The Center for Reproductive Law and Policy, based in
New York, and eight NGOs from Anglophone Africa com-
mitted to women’s empowerment issues. The regional coordi-
nator for the project was the International Federation of
Women Lawyers-Kenya (“FIDA-Kenya”), based in Nairobi.
The other collaborative NGOs involved in the process
were: the Inter Africa Group in Addis Ababa, Ethiopia;
the International Federation of Women Lawyers-Ghana
(“FIDA-Ghana”) in Accra-North, Ghana; Women Legal Aid
Center in Dar-es-Salaam, Tanzania; the Women’s Health Proj-
ect in Johannesburg, South Africa; Lawyers for Human Rights
in Pietermaritz, South Africa; The Civil Liberties Organisation
in Lagos, Nigeria; and Women in Law and Development in
Africa in Harare, Zimbabwe. We all hope that this publication
will be useful in efforts to promote reproductive health and
rights, especially at the national and regional levels. The
achievement of such rights is critical not only to the advance-

ment of women, but also to the development of nations.
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GENERAL

Population

= The total population of Ethiopia is approximately 56 million.! The annual population growth rate is 2.9%;2 the gender ratio is
98 males per 100 females;3 the median age is 17.1 years.*

= In 1996, the proportion of the population residing in urban areas was estimated to be 15%.> In 1993,55.5% of Ethiopia’s urban
population was made up of women.©

Economy
= In 1989, the estimated gross national product (“GNP”) per capita was U.S.$120.7
= [n 1993, the average gross domestic product (“GDP”) per capita was U.S.$400.8

= The government spent approximately 4% of'its GDP on health in 1990, compared to the U.S., which spent approximately 12.7%
of its GDP on health in the same year.?

Employment

= In 1993, 22 million persons were employed in Ethiopia, while an estimated 30% were unemployed.19 Approximately 56% of
women in Ethiopia are in the labor force, while the corresponding number for men is 79%. Women make up about 21% of pro-

fessional and technical posts and 1% of administrative and managerial posts.!!
WOMEN’S STATUS

» The average life expectancy for women is 48.7 years, compared to 45.4 years for men. The average life expectancy for both

sexes combined is 47 years.12

= In 1990, over 1/3 of married women between the ages of 15 and 49 were married before the age of 15, while 41.1% married
between the ages of 15 and 17.13

= There is a strong gender differential in education. Women comprise 50% of the Ethiopian population, but only 23% of the stu-
dent population. 14

ADOLESCENTS
= The prevalence of FGM in Ethiopia is estimated at 90%.1>
= Approximately 31% of the Ethiopian population is between the ages of 10 and 21.16

= A study of fertility in rural areas estimated the mean age of marriage to be 15.2 years for girls and 21.5 for boys.!” A study of

fertility in the northwestern region of Ethiopia estimated that at least half of the women married at the age of 14 or younger.!8
MATERNAL HEALTH

= In 1990, the average total fertility rate was 6.8 children per woman.The rate was four children for women living in urban areas.!?
= In 1995, the maternal mortality rate was estimated to be 560 per 100,000 live births.20

= The infant mortality rate is estimated to be between 99 and 123 out of 1,000 births.2! The under-five mortality rate is esti-
mated at 204 per 1,000 births.22

= The number of births aided by midwives is approximately 5%.23

= About 98% of mothers and potential mothers have no access to family planning.2*

= In 1993, 17% of births were to women under age 20 and 13% were to women over age 35.25
CONTRACEPTION AND ABORTION

= The overall use of contraceptives in Ethiopia is low in comparison to other African countries.2® In 1990, the use of
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contraceptives among Ethiopian women between the ages of 15 and 49 was 3.9%.27 Between 1988-93, 4% of married women

of childbearing age used contraception (including women whose husbands use contraception).28

m In 1994, birth control pills accounted for 57.9% of the total contraceptives used, condoms accounted for 15.5%, intrauterine
devices (IUDs) accounted for 4.5%, NORPLANT® accounted for 1.4%, injectables accounted for 19.0%, and other methods
accounted for 1.1%.29

= Voluntary surgical contraception accounted for 0.6% of total contraception use.3?

= A 1988 survey in five hospitals showed that between 1985 and 1986, abortion cases accounted for 55.2% of the total number
of cases in the gynecological departments. That figure rose to 58.6% in the following year.31

= Unsafe abortion is the major cause of maternal death in Ethiopia, with the majority of cases occurring among young women.32
HIV/AIDS AND STDs
= As of July 1994, an estimated 14,074 persons were suffering from AIDS.33

» Of the reported AIDS cases between the years 1985 and 1995, 150 females suffering from AIDS were below the age of four;
900 were between the ages of 15 and 19; 3,750 were between the ages of 20 and 29; 1,750 were between the ages of 30 and 39;
500 were between the ages of 40 and 50; and 200 were between the ages of 50 and 59.34

» A recent AIDS screening survey of 34,702 people (of whom 6,564 were commercial sex workers) showed that the overall rate

of infection was 6.4%. The positivity rate for women was 16.8%.3>

= A study in the capital of Addis Ababa states that the rate of STD infection is higher among women than among men; it gives

the figures of 45.3% and 32%, respectively.3¢
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n August 1995, the Federal Democratic Republic of
Ethiopia (“Ethiopia”) was established pursuant to a revised
constitution ratified in December 1994.1National and
regional elections were held in May and June 1995. These
events occurred under the administration of the Transitional
Government of Ethiopia, which was established in 1991 after
the overthrow of Colonel Mengistu Haile Mariam’s 17-year-
long Marxist dictatorship. Mengistu’s military government
faced civil war in Eritrea and Tigray and conflict over the
Ogaden region in the southeast. These conflicts exacerbated
the region’s cyclical drought and accompanying famine con-
ditions, which brought millions to the brink of starvation in
the 1970s and 1980s. In May of 1993, Eritrea established itself
as an independent nation. Prior to the Mengistu government,
Ethiopia was ruled by Emperor Haile Sellassie I, who took an
active role in creating the country’s legal system, much of
which remains in force today.2 Ethiopia differs from many
other countries in sub-Saharan Africa in that it was not colo-
nized by foreign interests, except for a five-year Italian occu-
pation, from 1936 to 1941.3
The total population of Ethiopia is estimated to be
55,979,018.4 Women make up 52% of the population.>
Approximately 45% to 50% of the population is Muslim, 35%
to 40% 1s Ethiopian Orthodox, and 12% of the population is
animist.® Ethiopia has many ethnic groups.” The Oromo
make up approximately 40% of the population, Amhara and
Tigre about 32%, and Sidamo about 9%.8 Other ethnic
groups include the Afar, Somalia, Saho, and Agew peoples.?
There are 286 languages spoken in Ethiopia;!0 the official
language is Amharic.!1

1. Setting the Stage:
The I@gal and Political

To understand the various laws and policies affecting women’s
reproductive rights in Ethiopia, it is necessary to consider the
legal and political systems of the country. Without this back-
ground, it is difficult to determine the manner in which laws
and policies are enacted, interpreted, modified, and chal-
lenged. The passage and enforcement of laws often involve
specific formal procedures. Policy enactments, however, are

not subject to such a process.

A.THE STRUCTURE OF GOVERNMENT

Ethiopia has a parliamentary federal government administer-
ing nine states formed “on the basis of settlement patterns,
identity, language and the consent of the people con-

cerned.”12The two primary federal bodies are the Council of

Peoples’ Representatives and the Federal Council; the mem-
bership of the former is elected by a majority vote in each
electoral district,!3 whereas the latter consists of representa-
tives of nations, nationalities, and peoples, elected either by
state legislators or directly by the people of each state.!4 The
Council of Peoples” Representatives has broad legislative
powers, !5 while the Federal Council is responsible primarily
for interpreting the Constitution and promoting unity among
Ethiopia’s various nationalities. 10

The head of state is the president of the nation,!” elected
upon winning the support of two thirds of the members of
both councils in a joint session.!8 The president signs into law
the legislation approved by the Council of Peoples’ Represen-
tatives.!? The prime minister and the Council of Ministers
have the highest executive powers in Ethiopia.20 The prime
minister is elected by the Council of Peoples’ Representa-
tives from among its members.2! As chief executive, chair-
man of the Council of Ministers and commander-in-chief
of the armed forces, the prime minister has broad powers to
supervise and ensure the implementation of laws, policies,
and directives adopted by the Council of People’s Repre-
sentatives.22 The Council of Ministers, among other duties,
determines the organizational structure of government admin-
istrative agencies, presents an annual budget to be approved by
the Council of People’s Representatives, and administers the
National Bank.23

The Constitution establishes an independent judiciary
branch at both the federal and state levels.2# Federal judges are
appointed by the Council of People’s Representatives, and
state judges are appointed by state legislatures.25> Judges may
not be removed before they reach a legally mandated retire-
ment age, except for violation of disciplinary rules, gross
incompetence, or illness.2 All removal decisions by the Judi-
cial Administration Commission require approval by a major-
ity of the Council of Peoples’ Representatives or State
Council. 27 Ultimate power to review the constitutionality of
laws lies with the Federal Council.28

Courts both create and interpret laws. The judicial system
can have a significant impact on legislation, including that
affecting reproductive rights, because it is able to both enforce
law and deal with complaints from individuals challenging
the constitutionality of specific laws.

The systematic modernization of Ethiopia’s legal system
began after the country’ liberation from Italy’s short occupa-
tion.2? In 1954, Emperor Haile Sellassie I undertook to cod-
ify Ethiopian law.30While most similar to a civil law regime,3!
Ethiopian law has been characterized as “eclectic.’32 Free of
colonial domination for most of its modern history,33

Ethiopia has supplemented or replaced indigenous legal
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principles3* with laws from various foreign sources. The sub-
stantive law on civil matters is largely drawn from European
civil law systems, while procedural codes are akin to those of
Commonwealth countries.3> Public law, including constitu-
tional law, has historically reflected the Anglo-American sys-
tem.30 Under Colonel Mengistu’s regime, influential socialist
laws were reflected in the Constitution of the People’s Demo-
cratic Republic, an instrument that is no longer in force.3”

The judicial system of Ethiopia consists of regular courts,
Mohammedan (Muslim) courts, special courts, and people’s
tribunals.3® Regular courts consist of four levels: the Supreme
Court, the High Court, the Awraja (province) Court, and the
Woreda (district) Court. The Supreme Court, which sits in
Addis Ababa and has a branch in Asmara, consists of three
judges and has appellate jurisdiction. If the president of the
court determines that the complexity of a case requires it, he
or she may decide that a division may be constituted by more
than three judges. Such a division is referred to as a panel. The
High Court is a court of nationwide jurisdiction, and it sits in
all provincial capitals. It has both original jurisdiction of some
matters and appellate jurisdiction from cases coming from the
Awraja court. The Awraja court sits in each Awraja and exer-
cises jurisdiction within the local limits of the Awraja admin-
istration. The lowest court is the Woreda court, which sits in
each Woreda and exercises jurisdiction within the local limits
of the Woreda administration.3?

Muslim courts were established in 1944 and consist of
three levels: Naiba Councils, Kadia Councils, and the Court
of Sharat — the court of last resort. These courts have juris-
diction over two types of cases: cases regarding marriage,
divorce, maintenance, guardianship of minors, and family rela-
tionships, if the marriage to which the case relates was con-
cluded in accordance with Mohammedan law, or if the parties
are all Mohammedan; and cases regarding religious endow-
ments, gifts, succession, or wills, if the endower or donor is a
Mohammedan or the deceased was a Mohammedan at
the time of his death. The Muslim courts apply the
Mohammedan religious laws of the Koran.*? Although the
Civil Code of 1960 attempts to establish a uniform legal
regime for all Ethiopians, without exception, Muslim courts
continue to exist and function. In fact, the Court of Sharat sits
as a division of the Supreme Court.*!

Special courts, comprised of First Instance Special Court
and an Appellate Special Court, serve the function of apply-
ing a special provision of the penal code dealing specifically
with offenses against the Ethiopian government, the head of
state, breach of trust, and offenses against the interest of the
government or public, abuse of authority, and offenses against
official duties.*2

The People’s Tribunals are the judicial tribunals that
were developed after the eruption of the Ethiopian Revolu-
tion of 1974 by the Peasant Associations and the Urban
Dwellers Associations at the same time that the Public Own-
ership of Rural Lands Proclamation and the Nationalization
of Urban Lands and Extra Houses were passed. The jurisdic-
tion of these tribunals is more or less limited to minor civil

and criminal cases.*3

B.SOURCES OF LAW

Domestic Sources of Law
As in other civil law regimes, legislation is the primary source
of law, although in Ethiopia accepted statutory interpretation
has progressed through case law.** The Constitution of the
Federal Democratic R epublic of Ethiopia (the “1994 Consti-
tution”) declares itself the supreme law of the land. Further-
more, Ethiopia has six major legal codes: the Penal Code of
the Empire of Ethiopia,* the Civil Code of the Empire of
Ethiopia,*¢ the Maritime Code of the Empire of Ethiopia,*’
the Commercial Code of the Empire of Ethiopia,*8 the
Criminal Procedure Code of the Empire of Ethiopia,*? and
the Civil Procedure Code of the Empire of Ethiopia.?Y The
Civil Code explicitly repeals customary law,>! and with over
3,000 provisions it is comprehensive in its coverage.>2 How-
ever, customary law is preserved in all matters not covered by
the Civil Code.53 The Civil Code generally incorporates cus-
tomary law provisions when such custom is: sufficiently gen-
eral; consistent with Ethiopian views of “natural justice”;
conducive to economic and social development; and clearly
articulable.>* Other provisions explicitly refer to custom, par-
ticularly in matters of family law, property, contract, and
torts.>> For example, a Civil Code article on betrothal speci-
fies that “[tlhe form of betrothal shall be regulated by the
usage of the place where it is celebrated.”>¢

Any law, customary practice, or government order that
contradicts the 1994 Constitution is invalid.>” However, Arti-
cle 34 of the 1994 Constitution proclaims that this Constitu-
tion shall not preclude the adjudication of personal or family
disputes by “religious or cultural laws” if all parties agree.>8
Further, Article 78 specifies that the federal and state legisla-
tures may establish or give official recognition to religious and
cultural courts.>?

International Sources of Law

Many international human rights treaties recognize and
promote specific reproductive rights. Because they are legally
binding on governments, these international instruments
impose specific obligations to protect and advance these
rights. All international agreements ratified by Ethiopia have

the status of national law.%0 In addition, the Fundamental
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Rights and Freedoms enumerated in the Constitution are to
be interpreted “in conformity with the Universal Declaration
of Human Rights, international human rights covenants,
humanitarian conventions and with the principles of other
relevant international instruments which Ethiopia has
accepted or ratified.”! Ethiopia has ratified, inter alia: the
International Covenant on Civil and Political Rights; the
International Covenant on Economic, Social and Cultural
Rights; the Convention on the Elimination of All Forms of
Discrimination Against Women (“CEDAW?”); the Conven-
tion on the Elimination of All Forms of Racial Discrimina-
tion; and the Convention on the Rights of the Child.62

i. Examining Reproduc-

Issues of reproductive health and rights are dealt with in
Ethiopia within the context of the country’s health and pop-
ulation policies. Thus, an understanding of reproductive rights

in Ethiopia must be based on an examination of those policies.

A.HEALTH LAWS AND POLICIES

Objectives of the Health Policy

Article 90 of the 1994 Constitution declares that “[t]o the
extent the country’s resources permit, policies shall aim to
provide all Ethiopians access to public health...”’03 Tn 1993,
the Transitional Government released a National Health Pol-
icy (“Health Policy”), which defines “health” as “constituting
physical, mental and social well-being.’®* Criticizing the
highly centralized health service infrastructure of the previous
regime, which it calls “unresponsive, self-serving and imper-
vious to change,’05 the Health Policy declares a commitment
to “democratization and decentralization of the health service
system.”00 Strategies for promoting democratization of health
services include the establishment of health councils with
community representation and the formation of grassroots
committees.®” These bodies are intended “to participate in
the identifying of major health problems, budgeting, plan-
ning, implementation, monitoring and evaluating health ser-
vices.”08 Decentralization is to be achieved by transferring to
the regional level significant responsibility for “decision-mak-
ing, health care organization, capacity building, planning,
implementation and monitoring.’6?

The Health Policy has as a priority,among other things, to
control communicable diseases, epidemics, and diseases relat-
ed to malnutrition and poor living conditions, and to give
special attention to the health needs of the family, particular-
ly women and children.”® It is among the general strategies of

the policy to ensure adequate maternal health care and refer-

ral facilities for high-risk pregnancies, to intensify family plan-
ning for the optimal health of the mother, child, and family,
to encourage early utilization of available health care facil-
ities for the management of common childhood diseases,
and to address the special health problems and related needs of
adolescents.”!

In April 1995, the transitional government issued the Tran-
sitional Government’s Health Sector Strategy (“Health Strat-
egy”’), which outlines the course of action to be taken by
governmental public health officials.”? Citing severe health
service distribution problems — due in part to a very cen-

tralized system’3

— one of its key objectives is to implement
the provision of basic health service at the community level.7#
The Health Strategy outlines a plan to establish equitably dis-
tributed “primary health care units with standard facilities and
staffing” that will serve “a manageable population.””> These
units are to “provide a comprehensive and integrated health
service encompassing health education, preventive activities
and the treatment and control of common communicable
and epidemic diseases””7¢ R eferral facilities are to be available
at nearby hospitals.””

A commitment to family health — and thus, reproductive
health — is reaffirmed in the Health Strategy.”8 The Health
Strategy calls for special attention to be given to “maternal
and child care with provision of antenatal, perinatal and post-
natal care, family planning advice and service, growth moni-
toring, nutrition education and immunization.”7?

Infrastructure of Health Services

The Ministry of Health (“MOH?”) oversees the delivery of
health care.80 Its duties include the establishment and admin-
istration of hospitals, the determination of standards for health
services, the licensing and supervising of health facilities estab-
lished by foreign organizations and investors, and the licens-
ing of health care professionals according to standards set by
the MOH.8! The ministry is also charged with devising
strategies for the prevention and eradication of communica-
ble diseases and initiating research on traditional medicines
and nutrition.82 Health care is intended to be delivered in a
six-tier pyramid system, which, according to the Health Strat-
egy, is in practice more of a reversed pyramid.83 The pyramid
1s structured in the following descending order: hospitals,
regional hospitals, zonal hospitals, health centers, health sta-
tions, and community health clinics.3* As of 1994, the MOH
operated 72 hospitals (with 9,538 beds), 153 health centers,
and 2094 health stations,3> serving a population of 55 million
people. Roughly more than 50% of health facilities are in
urban areas, most of them in Addis Ababa.8¢ Geographic dis-
tribution of these health services also varies enormously from

one state to another. For example, there are 21 hospitals and
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801 health services in Oromia state, whereas there is only one
hospital and 30 health stations in Gambela state.8”

Cost of Health Services

The 1994 Constitution provides that it is the duty of the
Ethiopian state to finance health care services.®8 The Transi-
tional Government’s Health Strategy explains that health ser-
vices have always been underfunded; however, in the last
decade or so, underfunding has been aggravated by a decline
in the per capita share of public expenditure in health due to
the utilization of resources for civil war efforts of “the previ-
ous regime.’8?

Thus, the likelihood of comprehensive implementation
of Ethiopia’s current health policy relies on the extent to
which health care delivery can be financed. Article 41 of the
1994 Constitution obligates the State to allocate increasing
resources to public health financing.”0 The Health Policy
specifies that health services will be financed through public,
private, and international sources.?! While the government’s
recurrent health budget doubled from 1983 to 1993 (from
100 million Ethiopian Birr to 200 million Ethiopian Birr,
which is approximately U.S.$16 million to U.S.$31 mil-
lion),”? it has been found inadequate to cover drugs, medical
supplies, and general expenses.?3

Regulation of Health Care Providers

The Council of Ministers provides regulation for the
licensing and supervision of health service institutions.?*
Health institutions are defined as hospitals, health centers,
clinics, or diagnostic centers run by any person who provides
services either free of charge or by charging fees.”> Any per-
son who wishes to establish or operate a health service insti-
tution must obtain a license in accordance with these
regulations.?® A license may be suspended when the licensee:
“1.fails to observe medical ethics; 2. engages in rendering ser-
vices which are outside the competence of the health service
institution for which the license is obtained; 3. allows a prac-
titioner, who is not registered pursuant to the appropriate law
or who has been suspended by a court from practicing his
profession or who 1s addicted to alcohol or drugs, to work in
the health service institution; 4. fails to observe laws, regula-
tions and directives relating to health services; 5. fails to sub-
mit,accurately and on time, information required under these
Regulations and directives issued for the implementation of
these Regulations.”” In addition, these regulations mandate
that the licensing authority inspect health service institutions
to ascertain that the licensee is working in conformity with
these regulations and other laws, regulations, and directives
relating to health services.”8

A committee formed by the Minister of Health in Ethiopia
has drafted and published a book entitled “Medical Ethics for

Physicians Practicing in Ethiopia.”®? In addition to providing
a code of ethics, this book compiles all provisions of laws relat-
ing to health care. Because the curricula of medical schools do
not include medical ethics,and neither the Ministry of Health
nor existing medical health associations have codes of ethics,
these are the only guidelines concerning medical ethics in
Ethiopia.!0 These guidelines include a general code of ethics,
which addresses issues such as ““the physician as a professional,”’
“advertisement and publicity,” “certificate, prescription and
signature,” the “supervisory role of the physician,” and
“patients’ informed consent.’19! In regards to this last issue, the
guidelines state that it is the duty of the physician to inform the
patient about treatment, including surgical procedures. Fur-
thermore, physicians are always obliged to obtain a written
consent from the patient before carrying out procedures. The
guidelines also allow physicians, on “legitimate grounds,” to
use their own discretion in withholding information about a
serious diagnosis unless the patient demands it.192

The Penal Code also addresses issues of regulation of health
providers. It calls for simple imprisonment!?3 and a fine for
the “[u]nlawful Exercise of the Medical or Public-Health Pro-
fessions.” 104 Article 518 states that “[w]hosoever, having nei-
ther the professional qualifications...nor the authorization to
set up official practice required under the relevant regulations,
makes a practice of treating sick persons in no matter what

LR}

form...” shall be punished.!1%> An exception is provided for
the practice of “a system of therapeutics according to indige-
nous methods by persons recognized by the local community
to which they belong,” as long as such methods are not dan-
gerous or injurious to the health or life of the person.106

The Penal Code also criminalizes those who “contra-
vene|[ | the rules or regulations regarding: the permission to
practise [sic], and the practice of, the medical, pharmaceutical
and veterinary professions and auxiliary professions of any
kind whatsoever, including physio-therapy, natural therapeu-
tics and chiropractic”; or the sale or delivery of drugs and
medicines; or the opening or management of establishments
for cures of any nature. 197

The Penal Code also provides for punishment for any
physician, dentist, midwife, veterinary-surgeon, or person
officially authorized to attend patients who fails to bring to
the notice of the competent authority facts which, under the
law, they are obliged to report in particular with a view to
preventing the spread of contagious diseases, drug addiction,
or epizootic.108

Patients’ Rights

The Ethiopian Civil Code establishes tort principles!®?
that could be applied in the context of patients’ rights. For
example, Article 2031, entitled “Profession fault,” states that
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“la] person practising [sic] a profession or a specific activity
shall, in the practice of such profession or activity, observe the
rules governing that practice.”19 Such person shall be liable
where he or she is guilty of “imprudence” or “negligence

constituting definite ignorance” of his or her duties.!1!

B. POPULATION AND FAMILY PLANNING

The Population and Family Planning Policy
The broad goal of the Transitional Government’s 1993 Pop-
ulation Policy is to promote social welfare by harmonizing
the rate of population growth and the country’s capacity for
development and rational utilization of natural resources.112
Citing political turmoil and adverse climatic conditions, the
Population Policy notes that the Ethiopian population has
been thrown into abject poverty during recent decades.!13
The Population Policy expresses particular concern over an
age structure — Ethiopia’s population is so dominated by
young people that its mean age is 17 and the number of
women of childbearing age is very high — that makes rapid
population growth highly probable.!14 The 1994 Constitu-
tion focuses on women’s right to plan their families. Article
35 of the Constitution states:““[t]o prevent harm arising from
bearing or giving birth to a child and in order to safeguard
their health, women have the right to information and to
means that would enable them to plan their families”’115
The Population Policy’s general objectives include: closing
the gap between high population growth and low economic
productivity through planned reduction of population
growth and increasing economic returns; expediting eco-
nomic and social development processes through holistic,
integrated development programs designed to expedite the
structural differentiation of the economy and employment;
reducing the rate of rural-to-urban migration; assuring envi-
ronmental protections; raising the economic and social status
of women by freeing them from the restrictions of tradition-
al life and making it possible for them to participate produc-
tively in the larger community; and improving the social and
economic status of vulnerable groups, such as adolescents,
children, and the elderly.116 Specific objectives of the Popu-
lation Policy include: reducing the current total fertility rate
of 7.7 children per woman to about 4.0 by the year 2015;
increasing the prevalence of contraceptive use from 4.0% to
44.0% by the year 2015; reducing maternal, infant, and child
morbidity and mortality, as well as promoting the level of gen-
eral welfare of the population; significantly increasing female
participation in the educational system at all levels; removing
all legal and customary practices militating against the full
enjoyment of economic and social rights by women includ-

ing the full enjoyment of property rights and access to gain-

ful employment; ensuring spatially balanced population dis-
tribution patterns with a view to maintaining environmental
security and extending the scope of development activities;
improving productivity in agricultural activities for the pur-
pose of employment diversification; and mounting an eftec-
tive countrywide population information and education
program addressing issues pertaining to small family size and
its relationship to human welfare and the environment.!17

The strategies by which the goals of the Population Poli-
cy are to be attained are varied. The strategies include expand-
ing contraceptive distribution, promoting breast-feeding as a
means of birth-spacing, raising the minimum age of marriage
for girls from 15 years to at least 18 years,implementing career
counseling services in public schools, and integrating women
into the “modern”sector of the economy.!!8 In addition, one
of the plan’s strategies involves amending all laws “impeding,
in any way, the access of women to all social, economic and
cultural resources,” and amending relevant articles and sec-
tions of the civil code to remove unnecessary restrictions to
the “advertisement, propagation and popularization of diverse
contraception control methods”119 Other strategies listed
include: establishing teenage and youth reproductive health
counseling centers; increasing research in reproductive health;
promoting male involvement in family planning; and diversi-
fying available contraceptive methods.120

The Population Policy acknowledges that existing delivery
systems are limited in scope and that choice of family plan-
ning methods is limited.!?! To correct these problems, it calls
for an expansion of reproductive health service delivery —
currently available only through the limited formal health
structure — to clinical and community-based outreach ser-
vices.122 Tt also recommends the involvement of non-gov-
ernmental organizations (“NGOs”) in providing services,
including the widest possible choice of contraceptives.!?3 The
Population Policy also acknowledges a need to expand capac-
ity for performing population research and training family
planning advisors. To implement the latter goal, the plan calls
for family planning to be integrated into the curricula of
medical schools, nursing and health assistants’ schools, junior
colleges, and technical vocational schools. Finally, the Popula-
tion Policy calls for the expansion of Information, Education,
and Communication (“IEC”), and community involvement
in achieving the goals of the Population Policy.!24

The Population Policy takes a multidisciplinary approach
towards implementation.!25 The National Population Coun-
cil and the Office of Population within the Office of the
Prime Minister were created to implement the strategies of
the Population Policy.126 This national structure is to be repli-

cated on the regional, zonal, and district levels.127
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New duties for the MOH include the improvement of
maternal/child health programs, the provision of family plan-
ning services at all levels of health service delivery, the
strengthening of the content of reproductive health in educa-
tion programs, the improvement and expansion of training
for health personnel, and the setting of standards for the pro-
vision of family planning services.!28 Duties of the Ministry
of Justice include the amendment of all “existing laws and
ordinances that restrict the right of individuals and families to
regulate their family size.”12? The Family Guidance Associa-
tion of Ethiopia and other NGOs are called upon to, among
other things, “expand networks of family planning service
delivery by increasing the number of family planning clinics
and reaching out heretofore unreached communities....” 130

Government Delivery of Family Planning Services

Since 1987, family planning services have been rendered
through health institutions run by the MOH.131 The gov-
ernment health institutions that provide family planning ser-
vices are hospitals, clinics,and health centers.!32 Government
support for family planning is distributed in keeping with the
Health Strategy’s statement that health services should
“emphasize the preventive and promotive aspect of health
care” and not spend disproportionately on curative care.!33
According to the Health Policy, the promotion of “family
health” is among the government’s priorities.!34 Tt is in the
context of family health that the Health Policy makes refer-
ence to reproductive health. Strategies for promoting family
health include providing adequate maternal health care and
medical facilities for women with high-risk pregnancies,
implementing family planning services, educating pregnant
women about maternal nutrition, and encouraging breast-
feeding and the use of homemade baby foods.!35 Also listed
as a strategy is the identification and discouragement of harm-

ful traditional practices.130

C.CONTRACEPTION

Contraceptive prevalence in Ethiopia is approximately 4.0%. 137
In 1990, the most prevalent contraceptives were the pill (76%),
condoms (7%), and intrauterine devices (“IUDs”) (4.2%).138

Legal Status of Contraceptives

Since there is no official law authorizing the sale and use
of contraceptives, they can be purchased in pharmacies with-
out a prescription. 139 Present government policy on popula-
tion planning aims at increasing access to reproductive health
care and at repealing laws that inhibit the distribution of con-
traceptives.140 The Population Policy lists as a strategy:
“Amending relevant articles and sections of the civil code [sic]
in order to remove unnecessary restrictions pertaining to the

advertisement, propagation and popularization of diverse

conception control methods....”1*1 The current policy of the
MOH’s Family Health Department!2 is to provide complete
access to contraceptives for every woman of reproductive age
and at all socioeconomic levels.143

The Ethiopian supply of contraceptive products has been
provided largely by international organizations and donor
governments.!#* Because none of the widely used contra-
ceptives is actually manufactured in Ethiopia, 145 the absence
of domestic production of contraceptives makes the supply
vulnerable to shortage.146 The Family Health Department of
the MOH is currently devising a plan for the widest possible
distribution of contraceptives.!47

The sale and distribution of contraceptives are governed
by laws regulating pharmaceuticals in general. Articles 510(1)
and 786(c) of the Penal Code and Article 23 of the Pharma-
cy Regulations!*8 are concerned with the legal authority of
those who produce and distribute poisons, drugs, and nar-
cotics and with the manner in which they do so. Articles 52
and 54 of the Pharmacy Regulations give the MOH the
power to set quality standards for all medicinal prepara-
tions.14 Articles 510 and 786 of the Penal Code impose
penalties for the adulteration or mislabeling of pharmaceuti-
cal products.150

Regulation of Information on Contraception

The Penal Code of Ethiopia penalizes the advertisement
of contraceptive methods: “Whosoever, (a) advertises or dis-
plays in public, or sends to persons who did not solicit them
or are not, by reason of their profession, interested therein,
contraceptive publications, or contraceptive samples. . .is pun-
ishable with fine or arrest not exceeding one month.”151
However, because of the present government’s policy on pop-
ulation, this provision of the Penal Code regarding advertise-
ment of contraceptive methods is in effect void.152 The
Ethiopian Family Guidance Association, among others,
including the Ministry of Health, are actively engaged in the

promotion, sale, and distribution of various contraceptives.

D. ABORTION

Legal Status of Abortion

Ethiopian law restricts women’s ability to obtain abortions.
“The deliberate termination of a pregnancy, at whatever stage
or however effected” is prohibited by the Penal Code!3 and,
depending on the circumstances under which the abortion is
performed, subject to varying levels of punishment. The Penal
Code does not punish terminations of pregnancies that arise
from “imprudence or negligence.”15% Moreover, an abortion
obtained to save the pregnant woman from “grave and perma-
nent danger to life or health” that ““is impossible to avert in any

other way” is not punishable when certain legal requirements
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are observed.13> (These requirements are discussed below:.)
Punishment for abortions may also be mitigated by a court
when the pregnancy is terminated on account of “an excep-
tionally grave state of physical or mental distress, especially fol-
lowing rape or incest, or because of extreme poverty.” 156

Requirements for Obtaining Legal Abortion

A woman may obtain a legal abortion under defined cir-
cumstances only when several formalities have been com-
pleted. The requirements for terminating a pregnancy on
“medical grounds” include the presentation of a written, cer-
tified diagnosis submitted by a registered medical practition-
er after examination of the pregnant woman.!5’ The diagnosis
must be approved by a second doctor who is a specialist in the
diagnosed condition and is empowered to make an autho-
rization.!38 In addition, the pregnant woman must give her
consent, or, if she is incapable of granting that consent, her
next of kin or legal representative must consent for her.15?
The second doctor must keep a duplicate of the findings and
the decision and transmit them to the appropriate govern-
ment official. 160 If these formalities are not completed, the
abortion shall be deemed illegal and the relevant penalties
shall apply. 161

While these requirements may be modified in the case
of a pregnancy terminated upon the grounds of medical
emergency, prior consent of the pregnant woman or that of
her next of kin or legal representative and subsequent
notice to the appropriate official are indispensable under the
current law. 162

Abortion is also addressed in the “Medical Ethics for
Physicians Practicing in Ethiopia.” These guidelines state that
“|a]n abortion is justifiable only when it is performed for the
purpsoe [sic] of saving the endangered life or health of a
woman.’163 Furthermore, an abortion is “justifiable if per-
formed by a physician in health institutions where appropri-
ate facilities are available’104 In addition, the guidelines state
that it is mandatory to treat a patient who is suffering from the
effect of a criminal abortion induced by another person and
that the doctor must never disclose the cause of his or her
patient’s condition to anyone else without her consent, unless
ordered to do so by a court of law.165 A criminal abortion
“leading to death should be reported to the concerned
authorities by the treating physician.’160

Penalties

The penalty for terminating a pregnancy upon grounds not
permitted by the Penal Code varies. If an illegal abortion is pro-
cured by the pregnant woman herself, she 1s subject to three
months to five years of “simple” imprisonment.!167 Anyone

who procures an illegal abortion for her or assists her in the

abortion shall be punished as an accomplice or co-offender and
is subject to one to five years of simple imprisonment.168 One
who performs an illegal abortion, or one who assists in per-
forming the abortion, is subject to a maximum of five years of
“rigorous” imprisonment. 109 If the woman’s consent is lacking,
by virtue of her own incapacity to consent or understand the
significance of her actions or because she was threatened,
coerced, deceived, or physically forced, the abortion provider
faces three to ten years of rigorous imprisonment.!70 When the
performer of the abortion has acted for gain or has made a pro-
fession of performing abortions, the offense is deemed aggra-
vated and the punishment is extended to three to ten years of
rigorous imprisonment.!7! In addition, if the performer is a
doctor, pharmacist, midwife, or nurse, he or she shall be barred
from practice either temporarily or, if the offense is repeatedly
committed, permanently.172

Regulation on Abortion Information

Article 802 of the Penal Code prohibits the advertising
or offer for sale of products designed to cause abortion or
the offer to perform an abortion; it states: “Whosoever. .. (b)
advertises or offers for sale means or products designed to cause
abortion, or publicly offers his services to perform abortion, is

punishable with fine or arrest not exceeding one month.”173

E. STERILIZATION

Although sterilization is not mentioned specifically in the
Penal Code, Articles 537 and 538 of this law, which prohibit
the “maiming and disabling of essential organs,” have been
interpreted to prohibit sterilization.174 Nonetheless, in effect,
the existence of Articles 537 and 538 of the Penal Code have
not proven to be a significant legal barrier to sterilization.!7
Since 1987, sterilization has been utilized as a means of birth
control in Ethiopia.170 The procedure is performed in public
hospitals, as well as by the Family Guidance Association of
Ethiopia (“FGAE”),177 a national NGO involved in popula-
tion and family planning activities.1”8 In practice, a person is
not required to meet any stringent requirements before
undergoing sterilization.1”? The patient is only required to
express a desire to limit his or her family size.180 Furthermore,

health institutions do not require spousal consent.!81

F. FEMALE GENITAL MUTILATION/
FEMALE CIRCUMCISION

Muslims, Christians, and Ethiopian Jews (Falashas) practice
female genital mutilation (“FGM”) — also referred to as
female circumcision — in Ethiopia, where its prevalence is
estimated at 90%.182 While there is no law that specifically
refers to FGM, Article 35 of the 1994 Constitution provides

that “[w]omen have the right to protection by the state from
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harmful customs. Laws, customs and practices that oppress
women or cause bodily or mental harm to them are prohib-
ited.”183 The Health Policy also lists as a general strategy the
identification and discouragement of harmful traditional
practices.184 For further discussion regarding FGM, see sec-

tion on adolescents.

G. HIV/AIDS AND SEXUALLY
TRANSMITTED DISEASES

Examining HIV/AIDS issues within a reproductive health
framework is essential insofar as the two areas are related from
both a medical and public health standpoint. Hence, a full
evaluation of laws and policies aftecting reproductive health
and rights in Ethiopia must examine HIV/AIDS and sexual-
ly transmitted diseases (“STDs”). The actual number of peo-
ple in Ethiopia suffering from AIDS is estimated to be
350,000,185 while approximately 1.7 million people are HIV-
positive. 186 As of July 1995, 19,433 cases of AIDS had been
reported to the MOH.187 Forty-two percent of those who
reportedly had the disease were women. 188 A study in Addis
Ababa claims that the rate of STD infection in Addis Ababa is
32% for women and 45.3% for men.18?

Laws Affecting HIV/AIDS

Presently, there is no explicit law that refers to HIV or
AIDS.199The Penal Code does, however, criminalize the act
of spreading or transmitting a “communicable human dis-
ease,’191 and the degree of punishment depends on whether
the act was done “intentionally,” “maliciously,” or through
“negligence”192 In addition, any offense of “sexual out-
rage”193 is considered aggravated if the offender transmits a
“venereal disease with which he knows himself to be infect-
ed 194 These provisions of the code are arguably applicable to
cases of STDs and HIV/AIDS.19

Dolicies Affecting Prevention and Treatment of HIV/AIDS

‘While the Health Policy cites as a priority “the control of
communicable diseases” and “epidemics,”19¢ the government
has not yet issued a national policy on AIDS. However, the
MOH has added to its administrative structure a Department
of AIDS Prevention and Control, which has adopted the
World Health Organization’s (“WHQO”) AIDS Prevention and
Control Strategy (“WHO AIDS Strategy”).197 The WHO
AIDS Strategy outlines programs to prevent HIV infection
and provide support to those living with AIDS.198 It focuses
on transmission of HIV through sexual contact, through
blood, and through prenatal exposure.!9? The strategy calls for
the prevention of HIV infection through sexual contact to be
combated through improved health service delivery, condom
distribution, and education via the media and schools with

extra focus on target groups particularly at risk.200

The WHO AIDS Prevention and Control Department
has already taken steps to implement the strategy through
educational campaigns in schools and annual distribution of
condoms.291 A visible publicity campaign has been initiated,
and signs reading “Let’s stop AIDS together” are common
sights in public health and school facilities, city buses, taxis, and
busy public squares.202

. Understanding the
Exercise of Reproductive

Rights: Women'’s

Women’s reproductive health and rights cannot be fully eval-
uated without investigating women’s status within the society
in which they live. Not only do laws relating to women’s legal
status reflect societal attitudes that will affect reproductive
rights, but such laws often have a direct impact on women’s
ability to exercise reproductive rights. The legal context of
family life, a woman’s access to education, and laws and poli-
cies affecting her economic status can contribute to the
promotion or the prohibition of a woman’s access to repro-
ductive health care and her ability to make voluntary,
informed decisions about such care. Laws regarding age of
first marriage can have a significant impact on a young
woman’s reproductive health. Furthermore, rape and other
laws prohibiting sexual assault or domestic violence present
significant rights issues and can also have direct consequences

for women’s health.

A.RIGHTS WITHIN MARRIAGE

Marriage Law

The 1994 Constitution, pursuant to an article entitled “Mar-
ital, Personal and Family Rights,” states that “[m]arriage shall
be entered into only with the free and full consent of the
intending spouses.”203 Article 34 provides that “[m]en and
women, who have attained marriageable age as defined by
law. . .are entitled to equal rights as to marriage, during mar-
riage and at its dissolution.”2%4 The Civil Code bars marriage
contracts between men under the age of 18 years and women
under the age of 15 years.205 It also prohibits marriage of any
kind between persons related by consanguinity or affinity.200
In addition, the Civil Code bars bigamy,297 and the Penal
Code provides criminal sanctions for it.208 In accordance
with Article 34 of the 1994 Constitution, consent for mar-
riage obtained by violence is invalid under the Civil Code.209
However, the Civil Code specifies that if consent is prompt-

ed by “reverential fear” towards an “ascendent” or another
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person, such consent is not considered to have been obtained
by violence.219This provision in the Civil Code is in poten-
tial contradiction with the provision of the 1994 Constitution
that states that “[m]arriage shall be entered into only with the
free and full consent of the intending spouses.”2!1

The Civil Code recognizes three types of marriage: civil,
religious, and customary.212 Marriages contracted in accor-
dance with the religious or local customs of the parties are
recognized and regulated under the Code just as are marriages
contracted before an officer of civil status.2!13 A marriage may
take place in any one of these forms, but the legal effects of the
marriage, both in terms of the personal relationship between
the spouses and in terms of their property, are regulated by the
Code.21* Therefore, even though a marriage may be con-
summated according to the custom of either of the spouses,
the effects of the marriage are regulated by the Civil Code
and not by the customary law. The Civil Code provides that
spouses may determine by contract prior to marriage the
“pecuniary effects” of their marriage as well as their recipro-
cal rights and obligations in their relationship.2!5 These con-
tracts cannot affect any mandatory provisions of the law;216
and such contracts made between spouses have no effect
under the law unless approved by family arbitrators?!7 or the
court.218 Also, the provisions of a marriage contract may not
refer simply to “local custom.”21? Regardless of the terms of
the contract of marriage, spouses owe each other “respect,
support and assistance.”?20 In terms of “pecuniary effects,” it
is important to note that absent marriage contract provisions
to the contrary, property belonging to either spouse on the
day of marriage or acquired after marriage, either by succes-
sion or donation, remains that spouse’s personal property.221
Each spouse is entitled to administer, receive income from,
and dispose of his or her personal property as he or she pleas-
es.222 Salaries and income of the spouses, property acquired
by the spouses during marriage, and property bequeathed to
both spouses jointly constitutes common property.223 Also,
under the Civil Code, common property is to be adminis-
tered by the husband, although family arbitrators may entrust
to the wife the administration of the common property.224
The agreement of both spouses, however, is required for the
alienation of common real estate and movables of high value,
the contracting of a loan, or the making of a donation of high
value.22

In the absence of a valid contract regulating the terms of
the marriage, the “[p]ersonal effects of marriage” and the
“[p]ecuniary effects of marriage” provisions of the Civil Code
apply.226 The personal effects of marriage concern the per-
sonal relationship between the spouses; the pecuniary effects

concern the property that belongs to each spouse as well as

the property the spouses have in common. These provisions
dictate, for example: that the husband is the head of the fam-
ily and, unless otherwise expressly provided in the Civil Code,
the wife must obey him in all lawful things which he
orders;227 that the common residence is to be chosen by the
husband;228 and that the husband owes his wife protection
and may “guide her in her conduct, provided this is in the
interest of the household, without being arbitrary and with-
out vexatious or other abuses”22? For a discussion on mar-
riage and adolescents, see section on adolescents below.

Divorce and Custody Law

The laws regarding the dissolution of marriage are the
same regardless of whether the marriage was contracted
under civil, customary, or religious law.230 A marriage can be
dissolved on the following grounds: death of spouse;23! when
a court orders its dissolution as a sanction of one of the “con-
ditions” of marriage;232 or by divorce.233 A divorce may be
sought for “serious causes” or for “other causes.”23* “Serious
cause” for divorce is present when one of the spouses has
committed adultery,23> or when one of the spouses has
deserted the couple’s residence and the other spouse does not
know his [or her] whereabouts for a period of two years.236
“Serious causes” may also exist which are “not due to a
spouse,”237 when one spouse is “confined in a lunatic asy-
lum” for a minimum of two years or when the “absence” of a
spouse has been “judicially declared.”238

Couples seeking divorce must first seek out “family arbi-
trators.”23 According to the Civil Code, the witnesses to the
marriage should serve as arbitrators, but the couple may seek
arbitration from other persons.240 In cases where there is no
“serious cause” for divorce, the arbitrators “shall attempt to
reconcile the parties.”24! The Civil Code states that when rec-
onciliation attempts fail, arbitrators shall grant a divorce,
preferably upon terms agreed to by the parties.2*2 If a spouse
can establish “serious cause” for divorce “imputable to one of
the spouses,” the family arbitrator may distribute to the spouse
responsible for the divorce a smaller share of the couple’s
common property.243 When there is no serious cause,
property is distributed unevenly to the disadvantage of the
spouse who has petitioned for divorce.24+ The rules for dis-
tribution of property may not be altered contractually before
or during marriage.24> While arbitrators are bound to the
apply the penalties enumerated in the Civil Code, they may
use their discretion in deciding whether or not to penalize
parties.246 In particular, they may consider the “importance
and the gravity of the faults by reason of which the divorce
has been ordered and the more or less morally reprehensible
nature of the petition for divorce.” 247 The arbitrator’s decision

may be appealed to the courts. The court will only overturn
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an arbitrator’s decision upon a finding of arbitrator corrup-
tion, third-party fraud, or that the decisions were “illegal or
manifestly unreasonable”248

Periodic support payments (or “alimony”) to a former
spouse after divorce are apparently not recognized in Ethiopi-
an culture.?4% There is an article of the Penal Code, however,
entitled “Failure to Maintain,” which makes it an offense
to refuse or omit “to provide the allowances, necessaries
of life or maintenance which he owes, by virtue of family
rights or of a judicial decision, to...his spouse, even where
divorced....”250 Furthermore, support payments are often
given (to the wife) pending the conclusion of the litigation
related to a divorce.2>! That payment is then deducted from
her share of property if divorce ultimately results.252

The Civil Code states that, following divorce, arrange-
ments for the custody and maintenance of children born of
the marriage shall be made solely with the interest of the chil-
dren in mind.253 This law specifies that unless there is a “‘seri-
ous reason” for deciding otherwise, the children shall be in the
custody of their mother up to the age of five years.2>* All
arrangements made for the custody and maintenance of the
children may be revised at any time by the arbitrators upon

the application of the father, mother, or other ascendent of the
children.255

B. ECONOMIC AND SOCIAL RIGHTS

Property Rights
The 1994 Constitution provides for women’s equal right to
“acquire, administer, control, transfer and benefit from prop-
erty”’256 In particular, women have “equal rights with men
with respect to access, use, administration and transfer of
land.”257 The 1994 Constitution also includes a provision
guaranteeing equal treatment in the inheritance of proper-
ty.258 According to the Civil Code, spouses only inherit from
each other pursuant to a will. Thus, if a person dies intestate,
his or her spouse does not inherit the decedent’s property.2>?
Women’s right to own property is also addressed in the Pub-
lic Ownership of Rural Lands Proclamation of 1975,260
which provides that “[w]ithout differentiation of the sexes,
any person who is willing to personally cultivate land shall be
allotted rural land sufficient for his maintenance and that of
his family;261 and 10 hectares262 per family was set as the
maximum limit.263

Labor Rights

The 1994 Constitution assures women the right to
“equality in employment, promotion, pay,and the entitlement
to bequeath pensions.”20* There is also a measure declaring
that “in recognition of the history of inequality and discrim-

ination suffered by women in Ethiopia, women are entitled to

remedial and affirmative measures” intended to “enable
women to compete and participate on the basis of equality
with men in political, economic and social life, and to gain
access to opportunities and positions in public and private
institutions.”26> The “Labour Proclamation” of 1993260 also
regulates the working conditions of women. It states:
“Women shall not be discriminated against as regards
employment and payment, on the basis of sex.” 267 However,
the proclamation then goes on to state that it is prohibited
to employ women to do types of work that according to
the Minister are particularly “arduous or harmful to their
health.”268 Furthermore, pregnant women are not to be
“assigned to night work between 10 p.m.and 6 a.m. or to be
employed on overtime work,” 269 nor is a pregnant woman to
be given an assignment outside her permanent place of work,
unless it is determined by a medical doctor that her perma-
nent work is dangerous to her health or pregnancy.270

The 1994 Constitution also guarantees women the right
to maternity leave with full pay, leaving specific terms to be
determined by law according to the “nature of the work, the
health of the mother and the welfare of the child and the fam-
ily”271 It further states that maternity leave may include pre-
natal leave with full pay.272 This constitutional provision has
been at least partially implemented by the Labour Proclama-
tion, which grants women, upon medical recommendation,
the right to maternity leave with full pay, specifying that a
woman worker shall be granted a period of 30 consecutive
days of leave with pay preceding the presumed date of her
confinement and a period of 60 consecutive days of leave, also
with pay, after her confinement.273

Access to Credit

As stated above, the Constitution entitles women to reme-
dial and affirmative measures to enable them to participate
equally with men in economic life.274 This principle is reiter-
ated in the 1993 National Policy on Ethiopian Women (the
“National Women’s Policy”).275 While no specific reference is
made in Ethiopian law to women’s access to credit, a mandate
to eliminate barriers to credit is most likely implicit in these
broad policy statements. Moreover, the National Women’s Pol-
icy states that it was based, in part, on the Convention on the
Elimination of All Forms of Discrimination against Women, to
which Ethiopia has been a party since 1981.276 This interna-
tional instrument specifically refers to “the right to bank loans,
mortgages, and other forms of financial credit”” 277

Access to Education

Both the National Women’s Policy and the 1993 Nation-
al Population Policy of Ethiopia (the “Population Policy”) call
for improved access to education for women.2’8 The

Women’s Policy asserts that, while the education policy of
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Ethiopia makes no explicit distinction between the sexes, the
curriculum is indirectly discriminatory against girls.27? Tradi-
tionally, subjects are categorized as either appropriate for both
girls and boys or as only appropriate for boys.280 As the Pop-
ulation Policy points out, families with limited resources will
often send only male children to school and keep girls at
home.28! The Population Policy calls upon the Ministry of
Education to “[s]tudy the factors militating against female
participation in the educational system and design appropri-
ate corrective measurements [sic].”282 For further discussion
regarding education, see section on adolescents below.

Women’s Bureaus

The Transitional Government’s National Women’s Policy
implemented a Women’s Affairs Sector, which has been
placed in the Prime Minister’s Office. The Women’s Aftairs
Sector is “accountable to the Prime Minister and shall be
responsible for the coordination, facilitation and monitoring
of women’s affairs activities at [a] national level.”283 The
Women’s Policy also provides for the establishment of
women’s affairs offices on the regional level and in govern-

mental organizations on the department level.284

C.RIGHT TO PHYSICAL INTEGRITY

Rape
The Penal Code, pursuant to a section entitled “Injury to Sex-
ual Liberty and Chastity,” defines rape as compelling “a
woman to submit to sexual intercourse outside wedlock,
whether by the use of violence or grave intimidation, or after
having rendered her unconscious or, incapable of resis-
tance.”285 The punishment for such an offense is a maximum
of 10 years of “rigorous imprisonment.”286 The punishment
for rape can be extended to 15 years of rigorous imprison-
ment under the following circumstances: when the rape is
committed against a child under the age of 15;against an insti-
tutionalized woman in the care of the offender; or by a num-
ber of persons acting in concert.287 The Penal Code thus
recognizes statutory rape, but since it defines rape as occurring
“outside wedlock,” it does not recognize marital rape as a
crime.288 For further discussion regarding sexual offenses
against minors, see section on adolescents below.

Domestic Violence

‘While the Penal Code assigns criminal penalties for will-
ful injury?3? and assault, 290 the laws do not specify the con-
sequences of violence occurring between husband and wife.
The Civil Code states, however, that “the spouses owe each
other respect, support and assistance.”2?! Moreover, as men-
tioned above, under the Civil Code, consent for marriage is
invalid if obtained through violence.292 Article 558 of the

Penal Code on “abduction” assigns a maximum of three years

of rigorous imprisonment for “[wlhosoever carries off a
woman by violence, or after having obtained her consent
to abduction by intimidation or violence, trickry [sic] or
deceit.”293 There is no prosecution if the woman “freely con-
tracts with her abductor a valid marriage” unless the marriage
is later annulled by law.2* One who “carries off an insane,
idiot or feebleminded woman, one not fully conscious” or
unable to defend herself, is punishable with a maximum of
five years of rigorous imprisonment.29>

Sexual Harassment

There is currently no law specifically addressing sexual
harassment in Ethiopia. Because Article 2 of the Penal Code
does not allow for the liberal interpretation of Penal Code
provisions, it is difficult to consider using existing provisions in

the Penal Code to address the issue of sexual harassment.

iv. Focusing on the

Rights of a Special Group:
Adolescents =~

A minor is defined by the Civil Code as““a person of either sex
who has not yet attained the full age of eighteen years’29¢The
needs of adolescents are often unrecognized or neglected. Giv-
en that young people between the ages of 10 and 21 years rep-
resent about 31% of Ethiopia’s population,2%7 it is particularly
important to meet the reproductive health needs of this group.
The effort to address issues of adolescents’ rights, including
those related to reproductive health, is important for women’s

right to self-determination as well as for their health.

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

As of 1990, many family planning clinics did not offer services
to women under the age of 18 .29 However, no explicit laws
or policies prevent adolescents from obtaining family plan-
ning or maternal/child health services.2?? While the Popula-
tion Policy expressly sets forth a strategy for the establishment
of reproductive health counseling for teenagers and youth,300
and the inclusion of family life education in the public
schools,301 no mention is made of the provision of reproduc-

tive health services to this group.

B. FEMALE GENITAL MUTILATION AND
ADOLESCENTS

Depending on the region, girls usually undergo FGM at the
age of seven days, seven years, or during their teenage years.302
Where FGM is practiced, girls who have not undergone it
are ostracized and are considered unmarriageable in their

communities.303
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C. MARRIAGE AND ADOLESCENTS

As stated above, the Civil Code prohibits marriage of men
under the age of 18 years and women under the age of 15
years.3%4 Early marriage, however, is pervasive in Ethiopia,
with girls often marrying at the age of 14 or younger.3%
These marriages, generally arranged by a couple’s parents in
conformity with tradition, are motivated in part by the need

to ensure a girl’s virginity at the time of marriage.396

D.SEX EDUCATION AND ADOLESCENTS

There is no comprehensive sex education policy in Ethiopia.
However, various policies and programs run by the govern-

ment agencies encompass sex education.307

E. SEXUAL OFFENSES AGAINST MINORS

As stated above, the punishment for rape can be extended to
15 years when the rape is committed against a child under the
age of 15.398 The Ethiopian Penal Code also criminalizes
“sexual outrages” — defined as sexual intercourse, or per-
forming an act corresponding to the sexual act — with
infants or young persons under the age of 15,399 as well as
with minors between 15 and 18 years of age.310 Furthermore,
the Penal Code criminalizes the “seduction” of adolescent
women. This law provides for “simple” imprisonment for
“[w]hoever, by taking unfair advantage of the inexperience or
trust of a female minor between 15 and 18 years of age,
induces her to have sexual intercourse with him, whether by

promise of marriage, trickery or otherwise.”311
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Statistics

GENERAL
Population

» Ghana’s total population is 17.7 million, of which 50.4% are women.! The population growth rate is approximately 3.1% per
pop pop g pp y p

annum;? the median age of the population is 17 years.3

= In 1993, the proportion of the Ghanaian population residing in urban areas was estimated to be 35.4%.%
Economy

= In 1993, the World Bank estimated Ghana’s gross national product (“GNP”) per capita to be U.S.$430.5

= In 1995, the gross domestic product (“GDP”) grew at an estimated rate of 4.5%, a significant increase since 1994, when the
GDP growth rate was 3.8%.6

= The government spent approximately 3.5% of its GDP on health in 1990,7 compared to the U.S., which spent approximately
12.7% of its GDP on health in the same year.8

Employment

= In 1993, approximately 6.2 million persons were employed in Ghana.? Women account for 39.5% of the total labor force.10
= The gross national income per capita was U.S.$360 in 1993, down from U.S.$370 in 1992.11

WOMEN’S STATUS

m The average life expectancy for women is 58 years, compared to 54 years for men. For both sexes combined, average life

expectancy is 56.12

= Approximately 28% of currently married women (including nearly 40% of married women in their forties) are in polygynous

unions.!3

» Although there has been some improvement in overall literacy rates in Ghana, a strong gender differential in education remains.
For example, between 1970 and 1995, the overall literacy rate more than doubled from 30% to 64%; however, the female adult
literacy rate in 1995 was 53%, versus 76% for men.14 Moreover, the literacy gap shrunk only marginally from 25 percentage points
in 1970 to 23 percentage points in 1995.15 In 1990, the primary school enrollment ratio for girls was 69%, whereas the overall

primary school enrollment ratio was 77%.16

» Violence against women, including rape and wife beating, remains a significant problem. Abuses generally go unreported and

seldom come before the courts. Police tend not to intervene in domestic disputes.!”

ADOLESCENTS

= Approximately 48% of the Ghanaian population is less than 15 years old.18

= An estimated 30% of Ghanaian women and girls (2.3 million) have undergone female genital mutilation (“FGM”).19
= The median age at first marriage for women is approximately 18.9 years.20

m At least 4,500 girls and women are bound to various shrines in the frokosi system, a traditional practice that enslaves girls, often

under the age of 10, to a fetish shrine for offenses allegedly committed by a member of the girl’s family.2!
MATERNAL HEALTH
= Median age at first birth is 20 years.22 The median birth interval is 36.4 months.23

» The total fertility rate in 1996 was 4.6 children per woman, a decrease from the 1993 rate of 5.1 and the 1979 rate of 6.3

children per woman.24

= The maternal mortality rate in Ghana is estimated to be 214 per 100,000 live births.2>
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= The infant mortality rate for 1996 is estimated to be 80.3 per 1,000 live births. The under-five mortality rate is estimated to be
126 per 1,000 live births in 1996.26

= Of pregnant women, 26.5% receive antenatal care from doctors, while 59.2% receive antenatal care from nurses or midwives.
About 13% receive no antenatal care.2’

= Home deliveries account for 56.9% of births, while 42.2% of births are delivered in public health facilities or clinics.?8 Births
are most commonly assisted by nurses or midwives (37.3%), followed by traditional birth attendants (15.3% trained, 15.2%
untrained), friends or others (20.7%),and doctors (6.5%).2°

CONTRACEPTION AND ABORTION

m As of 1993, contraception was used by approximately 20.3% of all currently married Ghanaian women between the ages of 15
and 49 years,30 but only about half of those women used modern contraceptive methods. Use among unmarried women is
slightly lower.31

= Approximately 0.9% of currently married women between the ages of 15 and 49 years have undergone a sterilization procedure.32

m Little is known about the overall incidence of abortion in Ghana, but it is believed to be fairly common. According to a 1984

survey, 20% of obstetric patients had had at least one induced abortion.33

m Between 9% and 13% of maternal deaths in 1990-1991 were due to abortion complications. Sixteen percent of total gyneco-

logical admissions were due to abortion-related complications.?*
HIV/AIDS AND STDs

» By 1994, approximately 16,000 cases of AIDS were reported to the World Health Organization (“WHQO?), although the actu-
al number of cases in Ghana is probably two to three times that number.3> It is estimated that, as of 1994, approximately 172,000
adults in Ghana were infected with HIV, a prevalence rate of 2.3% among sexually active adults.3¢

= Sentinel surveillance for HIV among pregnant women in 1992 showed prevalence rates of 3.2% and 4.2% in the urban cen-
ters of Koforidua and Kumasi, respectively.3” Recent evidence shows an increasing level of HIV infection among commercial
sex workers, from 25% in 1987 to 38% in 1991.38
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he Republic of Ghana was established in 1960, three years

after Ghana gained political independence from British

colonial rule.! A 1964 referendum conferred on Ghana’s
first president, Kwame Nkrumah, a wide range of powers that
enabled him to establish a one-party socialist state.2 In 1966,
Ghana’s “First Republic” was overthrown by a military coup.3
A new constitution was promulgated and elections were held
in 1969. From 1972 to 1993, with one exception of a brief
constitutional period from 1979 to 1981, Ghana’s Constitu-
tion was continually suspended and four different military
governments ruled by decree.* The latter two military coups
were led by Flight Lieutenant Jerry Rawlings, who was
recently elected to a second four-year term as president.5 The
country’s fourth republican Constitution, which permits
multi-party politics, came into effect in January 1993.6
December 7, 1996 marked the first time since independence
that an elected government completed its first term and was
democratically elected to a second term of office.”

Ghana’s total population is approximately 17.7 million,3
and approximately 50.4% of the population is women.?
Ghana’s principal ethnic groups are the Akans (44% of the
population), Mole-Dagbani (16%), Ewes (13%), Ga-Adangbe
(8%), Grussi (2%),and a number of smaller groups.1® Approx-
imately two thirds of Ghanaian heads of households are
Christian, 14% are Muslim, 18% practice traditional religions,

and 4% are adherents of smaller religious groups.!!

1 Setting the Stage:
The Legal and Political

To understand the various laws and policies aftecting women’s
reproductive rights in Ghana, it is necessary to consider the
legal and political systems of the country. Without this back-
ground, it is difficult to determine the manner in which laws
are enacted, interpreted, modified, and challenged. The pas-
sage and enforcement of laws often involves specific formal
procedures. Policy enactments, however, are not subject to

such a process.

A.THE STRUCTURE OF GOVERNMENT

The Constitution of the Republic of Ghana, 1992 (the “Con-
stitution”), was approved by national referendum on April 28,
1992, and it entered into force on January 7,1993.12 It estab-
lishes a constitutional democracy and declares itself to be the
supreme law of the land!3 from which the power of the three
independent branches of government — the executive, legis-

lature, and judiciary — is derived.

The Executive Branch

The executive branch of government consists of a presi-
dent, who is head of state, head of government, and com-
mander-in-chief of the armed forces.!* The president is not
elected to more than two four-year terms.!> The Constitu-
tion also provides for a vice-president, !¢ as well as a cabinet
appointed by the president and approved by Parliament to
assist in determining the general policy of the government.1”
In addition, the president is advised, at his request, by a Coun-
cil of State consisting of, infer alia, representatives from the var-
ious regions of Ghana, the president of the National House of
Chiefs,and other members appointed by the president.18 The
Constitution guarantees the institution of chieftaincy!? and
establishes a National House of Chiefs, which 1s charged with
certain functions relating to customary law and has certain
appellate jurisdiction on matters affecting chieftaincy.20

Ghana is divided administratively into 10 regions that in
turn are divided into 110 districts.2! Ghana’s Constitution
prescribes a decentralized system of local government and
administration.22 The District Assembly is the highest politi-
cal authority in each district, subject to the Constitution, and
exercises deliberative, legislative, and executive powers?? as
prescribed by Parliament. Its powers include administering
programs and plans for the district’s development and the
levying and collection of taxes.2* Each District Assembly is
composed of one person from each local government elec-
toral area, elected by universal adult suffrage, the member(s) of
Parliament pertaining to that district, up to 30% of other
members appointed by the president in consultation with tra-
ditional and other interest groups,2> and the district chief
executive, who is appointed by the president and approved by
two thirds of the District Assembly.

Each region has a House of Chiefs, composed of para-
mount chiefs who in turn head numerous traditional councils
consisting of a paramount chief and his subordinate chiefs.26
As prescribed in the Constitution and described above,
regional and local traditional bodies deal exclusively with cus-
tomary law.27

The Legislative Branch

Legislative power rests with a unicameral Parliament28
which exercises its power through the passage of bills assent-
ed to by the president.2? After considering the president’s rea-
sons for refusing to assent to a bill, Parliament may override
him by a two-thirds vote of all members, and the president
must then assent within 30 days.30 Any order, rule, or regula-
tion made by a person or authority under a power conferred
by the Constitution or any other law is to be laid before Par-
liament prior to its entry into force, and Parliament is empow-

ered to annul such order, rule, or regulation by a vote of two
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thirds of all its members within 21 days of its being laid before
Parliament.3!

The Judicial Branch

Courts both create and interpret law. The judicial system
can have significant impact on legislation, including that
affecting reproductive rights, because it is able to enforce the
law and deal with complaints from individuals challenging
the constitutionality of specific laws. An independent judicia-
ry, subject only to the Constitution, administers all judicial
power.32 The Constitution establishes an integrated hierar-
chical system of superior courts comprised of, in descending
order, the Supreme Court, the Court of Appeal, the High
Court, and Regional Tribunals, all of which constitute the
Superior Courts of Judicature, and such lower courts or tri-
bunals as Parliament shall establish.>3 The Supreme Court,
headed by the chiefjustice and at least nine other justices,3* is
the highest court of appeal in all civil and criminal matters.3>
It has original jurisdiction to hear all matters relating to the
enforcement or interpretation of the Constitution and all
matters that arise when an enactment is allegedly made in
excess of Parliament’s or any other person’s authority.3¢ The
chief justice and Supreme Court justices are appointed by the
president in consultation with the Council of State and with
Parliament’s approval.3” The chief justice is also a member of
the Court of Appeal, the High Court, and each of the 10
Regional Tribunals.3® The Court of Appeal hears appeals
from the High Court and Regional Tribunals.3° The justices
of the Court of Appeal and of the High Court and the chair-
men of Regional Tribunals are appointed by the president,
acting on the advice of a judicial council established pursuant
to the Constitution.*0

The inferior courts,*! which handle civil and criminal
matters of a less serious nature, consist of circuit courts and tri-
bunals,*2 community tribunals, and juvenile and family tri-
bunals. In addition, the National House of Chiefs, the
R egional House of Chiefs, and Traditional Councils that hear
matters in their jurisdictions relating to chieftaincy are also

considered to be part of the inferior courts.*3

B.SOURCES OF LAW

Domestic Sources of Law

Laws that affect women’s legal status — including their repro-
ductive rights — derive from a variety of sources. Ghana’s
legal system encompasses concepts of English common law,
indigenous customary law;* and Ghanaian statutory law.*>
The sources of law specified in Ghana’s Constitution are: the
Constitution itself; enactments made by Parliament; orders,
rules, and regulations made pursuant to constitutional author-

ity; existing law; and the common law.#¢ Statutory law has

played a central role in the Ghanaian legal system since colo-
nial times, as “acts” passed by civilian governments subject to
constitutionally mandated substantive and procedural
requirements, and as “decrees” issued by military regimes
when few limits on substantive lawmaking powers existed.*
Subordinate forms of legislation, such as orders, rules, and reg-
ulations made by an authorized person under legislative or
constitutional authority are also an important source of
Ghanaian law often directly touching citizens’ lives.*8

Ghana’s Constitution enumerates certain fundamental
human rights and freedoms accorded constitutional protec-
tion, thus requiring all governmental organs and agents and,
where applicable to them, all natural and legal persons in
Ghana to respect and uphold such rights and freedoms.*?
Moreover, entitlement to those rights and freedoms occurs
without regard to a number of factors including race, politi-
cal opinion, religion, and gender. But such rights are made
“subject to respect for the rights and freedoms of others and
for the public interest””> There is also a specific non-dis-
crimination provision that includes gender,5! a provision
granting spouses equal access to property and distribution
thereof,>2 and a women’s rights provision.> The Constitu-
tion also includes as a fundamental right the right of “every
person to enjoy, practice, profess, maintain and promote any
culture, language, tradition or religion subject to the provi-
sions of this Constitution.”>* However, it prohibits ““[a]ll cus-
tomary practices which dehumanize or are injurious to the
physical and mental well-being of a person.”> Furthermore,
the Constitution sets forth certain “Directive Principles of
State Policy” that are intended to guide all citizens, all branch-
es of government, and other bodies in “applying or interpret-
ing this Constitution or any other law and in taking and
implementing any policy decisions, for the establishment of a
just and free society.”>¢ These policy objectives include a long
list of objectives, such as the realization of basic human rights,
the right to health care, and the right to education.>”

The term “common law” in Ghana means “the rules of
law generally known as the common law, the rules generally
known as the doctrines of equity and the rules of customary
law including those determined by the Superior Court of
Judicature’58 Ghanaian common law has been characterized
as the most persuasive source of law in Ghana, an essential
guide for judges where statutes are lacking or inadequate.>”

The Constitution specifically incorporates customary law,
the body of largely unwritten laws applicable to particular
communities in Ghana. Such law, in effect, controls the day-
to-day lives of a large segment of the population and is par-
ticularly relevant to all matters governing family law.60 The

Courts Act, 1993, guides a court’s application of customary
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law and its relationship to common law.6! Ghanaian lower
courts and tribunals are to ascertain whether, as a matter of
law, the parties intended a system of customary law to apply
to the transaction and, if so, the courts are to apply it.2Where
the parties are not subject to a system of customary law, the
court is directed to apply rules of the common law, or cus-
tomary law, or both, as will do substantial justice, having regard
to equity and good conscience.%3

International Sources of Law

The Constitution authorizes the president to execute or
cause to be executed treaties, agreements, or conventions on
behalf of the government of Ghana.®* Such agreements must
be ratified by an Act of Parliament or a resolution of Parlia-
ment supported by the votes of not less than halt of Parlia-
ment’s members.®> Moreover, international legal instruments
become enforceable in Ghana after they are incorporated into
domestic law by implementing legislation.%¢ Ghana’s Consti-
tution has established as one of'its “directive principles of state
policy” the promotion of international law and treaty obliga-
tions and adherence to “the principles enshrined in or as the
case may be, the aims and ideals of ”” the Charter of the Unit-
ed Nations, the Charter of the Organization of African Uni-
ty, and any other international organization of which Ghana
is a member.6” The Constitution also states that the govern-
ment “shall be guided by international human rights instru-
ments which recognize and apply particular categories of
basic human rights to development processes.’®8 Various
international human rights treaties, particularly the Conven-
tion on the Elimination of All Forms of Discrimination
Against Women (“CEDAW”), recognize and promote specif-
ic reproductive rights. Such treaties are legally binding instru-
ments and therefore create an obligation on the part of the
government to take action at the national level. Ghana has
ratified, infer alia, the following international legal instruments:
the CEDAW:%9 the Convention on the Elimination of All
Forms of Racial Discrimination;’? the Convention on the
Rights of the Child;”! and the African Charter on Human
and Peoples’ Rights.”2

1. Examining Reproduc-

Issues of reproductive health and rights are dealt with primar-
ily in Ghana within the context of the country’s health and
population policies. Thus, an understanding of reproductive
rights in Ghana must be based on an examination of those

policies.

A.HEALTH LAWS AND POLICIES

Objectives of the Health Policy
Ghana’s national health policy is currently known as the
Medium Term Health Strategy and its general objectives are
to provide universal access to primary health care and to
improve the quality of services.”3 Recent data indicate that
only 60% of the population has access to some form of mod-
ern medical facilities and health services, a figure which drops
to 45% in rural areas.”* National health objectives were
recently articulated in terms of both long-term and medium-
term goals.”> The objectives of Ghana’s health policy in the
medium-term are to: increase access to health services, espe-
cially in rural areas; reorient the health system toward delivery
of public health services; reduce rates of infant, child, and
maternal mortality; and control risk factors that expose indi-
viduals to major communicable diseases.”® Other health
objectives articulated by the Ministry of Health (‘MOH”) to
be realized by the year 2000 include increasing the prevalence
of family planning methods by 25%, improving coverage of
antenatal care, intensifying the government’s breast-feeding
campaign, reducing the incidence of immunizable diseases by
50%, intensifying education on AIDS prevention, reducing
mortality attributable to communicable diseases, and increas-
ing awareness of the dangers of teenage pregnancy.”’ The
government has given increased attention to reproductive
health matters, as demonstrated by the MOH? introduction
in 1996 of the R eproductive Health Service Policy and Stan-
dards (the “Reproductive Health Service Policy”).”8

Although public and private sector expenditures are
roughly equal,”? the majority of Ghanaians depend upon the
public sector for health care needs. Ghana’s MOH oversees
the delivery of public health care through a decentralized Pri-
mary Health Care (“PHC”) delivery system, introduced in
1978,80 designed to provide a basic package of cost-effective
services that will ensure widespread access to promotive and
preventive health services as well as emergency curative
services.81 The PHC concentrates its efforts in key priority
areas, including: nutrition, immunization, health education,
maternal and child care, family planning, sexually trans-
mitted diseases and HIV/AIDS, and control of malaria and
diarrheal diseases.82

Infrastructure of Health Services

Ghana’s Parliament recently passed the Health Service
and Health Management Bill, 1996, which provides for the
establishment of the Ghana Health Service at the national,
regional,and district levels.33 This new law implements a con-
stitutional provision that calls for the public services of Ghana
to include a health service.3* The Ghana Health Service will
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be the implementing agency of the MOH and will approve
national policies, increase access to health services,and manage
resources for the provision of health services.85 The Ghana
Health Service is to be comprised of medical personnel
already in the MOH’s employ and other public officers trans-
ferred to the service, and will have national, regional, and dis-
trict committees to advise and implement policy.30 The new
law also states that the Ghana Health Service will include
teaching hospitals at the apex of the health system, state-owned
hospitals and health stations, and will provide for the internal
management of such institutions.3”

As of 1995, Ghana’s decentralized health system was com-
prised of approximately 177 hospitals (including two teaching
hospitals, eight regional hospitals, 85 public hospitals, 41 mis-
sion hospitals, and 51 private hospitals), 733 health centers
(404 of them public), and 869 clinics (267 of them public
clinics).88 As of 1995, Ghana had approximately 1,100 regis-
tered physicians and 12,600 registered nurses.8? There is one
clinic for every 10,512 persons.?” As is the case with other
government services, health care providers work at the com-
munity, subdistrict, district, regional, and national levels,
depending upon the nature of the service required.”!

Within Ghana’s general health infrastructure, reproductive
health services are offered at virtually every level.”2 Most small
rural communities depend on traditional birth attendants
(“TBAs”), who may or may not be trained. Ghana’s current
reproductive health policy within the PHC is described below
in the section entitled “Population and Family Planning”’

Cost of Health Services

Ghana’s public health care services are subsidized by the
government, although they are generally not offered free of
charge, except for prenatal and postnatal services (excluding
hospital accommodation and catering), standard immuniza-
tions, and treatment for certain communicable diseases,
including venereal diseases.” Health care in all public health
institutions also is free to indigents whose status as such has
been established by social welfare officials.”* Ghanaian law
exempts indigents, students, those under 18 years who are
unemployed, those over 65, and most maternity patients
from payment for hospital services.”> Consultations, labora-
tory tests (including pregnancy tests), minor operative pro-
cedures, minor and major surgical procedures (including all
gynecological and obstetric procedures, caesarean sections,
hysterectomies, and tubal ligations), drugs, and hospital
accommodations, are all charged according to set rates for
children and adults.?® Significantly higher rates are charged to
non-Ghanaians.”7 Ghana’s ongoing structural adjustment
reforms have resulted in the withdrawal of subsidies for such

health care. These changes have severe repercussions in a

country such as Ghana, where the majority of people cannot
pay for their health needs.?8 For example, in 1992 the MOH
introduced its Cash and Carry Programme to ensure the con-
tinuous supply of essential drugs at health facilities.”” Due to
the program’s focus on recovering costs, many health workers
have disregarded the policy provisions for free health services,
resulting in serious mishandling of emergencies and cases
involving indigents.100

Regulation of Health Care Providers

Who is legally permitted to provide what types of health
care services? Are there meaningful guarantees of quality con-
trol within health care services? Because the Ghanaian gov-
ernment regulates these issues, reviewing relevant laws is
important. Ghana has three statutory schemes creating regu-
latory councils to deal with qualification, registration, and dis-
ciplinary actions for: doctors and dentists;!191 nurses and
midwives; 102 and pharmacists.103

The Medical and Dental Council (the “Medical Coun-
cil”) is composed of registered medical and dental practition-
ers, medical school representatives, distinguished non-medical
members, and health services officials. It is responsible for
securing, in the public interest, the highest standards in the
practice of medicine and dentistry in Ghana by overseeing
medical and dental study and training, establishment of pro-
fessional conduct, maintenance of a registry of practitioners,
and exercise of disciplinary standards.!04 Only registered
physicians and dentists may practice medicine and dentistry,
respectively. 19> However, the practice of “an indigenous sys-
tem of therapeutics”is permitted by indigenous inhabitants of
Ghana who do not perform acts dangerous to life or supply,
administer, or prescribe any restricted drug.106

To register as a medical or dental practitioner in Ghana, an
individual must hold a “primary qualification” through work
in medical school, be of “good character,” pass examinations,
and complete a term of medical or dental residency for a peri-
od prescribed by the Medical Council with an approved hos-
pital or institution.!07 Anyone who willfully and falsely
practices, professes to practice, or receives payment for practic-
ing medicine or dentistry without having registered or who
willfully procures or attempts to procure registration by giving
false information shall be guilty of an offense and subject to
imprisonment not exceeding 12 months and/or a fine.108

Pursuant to the Nurses and Midwives Decree, nurses and
midwives are governed by the Nurses and Midwives Coun-
cil (the “Nurses Council”), whose function is to oversee the
training, education, maintenance, and promotion of stan-
dards of professional conduct and efficiency for nurses
and midwives.!9 The Nurses Council issues a certificate to

an individual who “has attained the necessary standards of
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proficiency” or “has acquired an adequate practical experi-
ence.”110 Such a certificate facilitates registration that entitles
one to practice nursing or midwifery.1!! The Nurses and
Midwives Decree establishes an offense punishable by up to
12 months imprisonment and/or a fine where an individual
procures registration by false information, implies qualifica-
tion to practice nursing or midwifery or practices, professes to
practice, or receives compensation without being registered as
a nurse or midwife.!12

Ghana also recently promulgated the Pharmacy Act, 1994
(the “Pharmacy Act”), which regulates pharmacists through a
body similar to the two councils described above, known as
the Pharmacy Council.113The Pharmacy Council is respon-
sible for overseeing adequate study and training in pharmacy;,
prescribing and enforcing standards of professional conduct,
exercising disciplinary powers to ensure such standards, main-
taining a register of qualified and registered pharmacists, and
regulating the licensing of premises and chemical sellers to sell
and distribute certain restricted drugs in the country.11* No
person may practice pharmacy nor operate a retail pharmacy
unless he or she is qualified as a pharmacist, has passed the
Ghana Pharmacy Professional Qualifying Examination, and
has otherwise registered in accordance with the statute.!15
Moreover, no person may either describe himself or herself or
hold himself or herself out to be a pharmacist, or open any
premises under the description of “pharmacy,” “chemist,”
“drug store,” etc., unless a registered pharmacist is on the
premises to supervise the dispensing of drugs or medication.
In addition, no person may carry on a business of supplying
from any premises certain classified drugs specified by law,
unless that person has a valid general or limited license for
such premises issued under the Pharmacy Act.116

‘While traditional health care practitioners are not yet reg-
ulated by statute in Ghana, the government has begun to rec-
ognize the need for greater integration of traditional
practitioners into the health care system, particularly with
respect to reproductive health. The R eproductive Health Ser-
vice Policy, recently issued by the MOH, specifically includes
a program of training for TBAs and other community
providers and integrates them into all aspects of reproductive
health services promoted through the Reproductive Health
Service Policy.117 For example, wanzams or “circumcisers”
who practice Female Genital Mutilation (“FGM?”) are regard-
ed as key players that could assist the MOH to discourage
FGM.!18 Recently, the government introduced a draft pro-
posal of a law to regulate and control the practice of tradition-
al medicine, entitled the “Ghana Traditional Medicine Act.”119

Patients’ Rights

Laws also seek to ensure quality health services by protect-
ing the rights of patients. Ghana’s Criminal Code provides
that anyone engaged in medical or surgical treatment of any
person who negligently endangers that person’s life is guilty of

a misdemeanor!20

punishable by imprisonment of up to three
years and/or a monetary fine at the court’s discretion.!21 The
Criminal Code also specifies that where in the course of
medical or surgical treatment, any person “intentionally caus-
es harm to a person which, in the exercise of reasonable skill
and care he ought to have known to be improper, he will
nonetheless be liable to punishment as if he caused the harm
negligently” rather than intentionally.122 Ghanaian law per-
mits an aggrieved patient to bring an action in tort against a
health care provider for any alleged medical malpractice.123
The Penal Cases Committee of the Medical Council inves-
tigates allegations of malpractice and refers cases warranting
inquiry to the Disciplinary Committee of the council.124 The
Disciplinary Committee may, at its discretion, reprimand, sus-
pend, or remove from the registry any practitioner where an
inquiry merits action against him or her.125 A practitioner may
appeal any such disciplinary measure to the Court of
Appeal.126 The Disciplinary Committee may at any time
restore a practitioner to the register who has been removed,
although a practitioner may not apply for restoration until at
least 12 months after removal from the register.127 Similarly,
disciplinary proceedings for alleged professional misconduct
may be brought to the registrar against nurses or midwives
under the Nurses and Midwives Decree and, at the registrar’s
discretion, referred to the Nurses Council’s Disciplinary Com-
mittee for full inquiry.128 The Disciplinary Committee of the
Pharmacy Council inquires into matters relating to profes-
sional conduct and standards referred to it by the council. 129
The Medical Council also has ethical guidelines stating
that, in their own interests, practitioners should obtain
informed consent from either the patient or a relative prior to
undertaking medical or surgical procedures.130 The regula-
tions enacted by the Medical Council do not contain require-
ments relating to consent, but provide that it is the Medical
Council’s duty to “determine what action or course of con-
duct constitutes infamous conduct” in a professional respect
in each disciplinary case.!3! The regulations do state that it is
against professional conduct for a practitioner to disclose vol-
untarily, without the patient’s consent, any information
obtained in the course of his or her professional relationship,
except that such information may be disclosed in the public
interest and if the practitioner is required to do so by statute
or a court of law.132 The regulations also state that it is an

offense against professional ethics “for a practitioner to abuse
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his special access to a patient by way of adultery or any other

improper association with the patient at the material time.”133

B. POPULATION AND FAMILY PLANNING

The Population and Family Planning Policy
In 1969, the government issued a comprehensive policy on
population entitled “Population Planning for National
Progress and Prosperity: Ghana Population Policy;”13* which
stated that population control was a basic element in all devel-
opmental planning activity and identified the need to adopt
measures to reduce population growth.135 In 1992, the
National Population Council (“NPC”), under the office of
the president, was established to undertake the revision of the
1969 population policy with input from a wide spectrum of
society, 136 and to act as adviser, promoter, and as a coordinat-
ing body to oversee population policy implementation at
both the national and regional levels.137 The NPC is appoint-
ed by the president in consultation with the Council of State
and is comprised of representatives from various ministries
and other private experts.!38 In 1994, because of a continu-
ing “unacceptably high level” of population growth, the
absence of a coordinated institutional machinery, and other
factors such as concerns regarding HIV/AIDS and teenage
pregnancy, the population policy was revised and updated
after extensive debate.!3? Ghana’s recent Constitution specif-
ically refers to the state’s obligation to “maintain a population
policy consistent with the aspirations and development needs
and objectives of Ghana”!40 as part of the Constitution’s
Directive Principles of State Policy.141

Ghana’s development plans view population policy as an
integral part of development. Ghana’s National Development
Planning Commiission, which has primary responsibility for
national development planning, included both medium- and
long-term population objectives in its comprehensive devel-
opment policy, Ghana — Vision 2020142 (“Vision 2020”).
The policy describes the “widespread failure to comprehend
the negative effects of a continuing high rate of population
growth and to implement effective family planning tech-
nologies” as a major constraint on development and cautions
that reluctance to reduce the rate of reproduction will “pre-
vent the achievement of the development targets proposed in
this programme.”1*3 The long-term objective articulated in
Vision 2020 is to reduce the present annual growth of 3% per
annum to 2% per annum by the year 2020.144 Vision 2020
also articulates as medium-term strategies the development
of the capacity of the population to effectively exercise
options to control its fertility, as well as the strengthening and
enhancement of services to promote and support improved

fertility management. 145

The current National Population Policy (the “Population
Policy”) is primarily aimed at achieving, in the long term, a
population size that is compatible with the provision of an
adequate standard of living for all, and for sustainable devel-
opment.146 Other stated goals of the Population Policy
include: alleviating mass poverty and enhancing the welfare of
the population; reducing maternal morbidity and mortality
and promoting reproductive and sexual health for all, includ-
ing adolescents; enhancing the status of women in society
through the elimination of discriminatory laws and cultural
practices that are inimical to women’s well being and self-
esteem; promoting wider productive and gainful employment
opportunities for women and increasing the proportion of
women entering and completing at least secondary school;
and examining the structure of government conditions of
employment and changing them in such ways as to minimize
their pronatalist effects.147 The Population Policy seeks to
achieve a number of specific objectives, many of which are set
forth in quantitative terms. These targets include:148

= Reducing the total fertility rate from 5.5 to 5.0 by

the year 2000, to 4.0 by 2010, and to 3.0 by the year

2020; and achieving a contraceptive prevalence rate of

15% for modern methods by the year 2000, 28% by

2010, and 50% by 2020;

= Reducing the present annual population growth rate

of about 3.0% to 1.5% by the year 2020;

= Reducing the proportion of women who marry

before the age of 18 by 50% by the year 2000 and by

80% by the year 2020;

= Reducing the proportion of women below the age

of 20 and above the age of 34 bearing children by 50%

by the year 2010 and by 80% by the year 2020, and

achieving a minimum birth spacing interval of at least

two years by 2020;

» Increasing the proportion of 15-to-19-year-old

women with secondary education and above by 50%

by the year 2005 and by 80% by the year 2020;

= Achieving full immunization for 80% of infants

(0-to-11 months) by the year 2020;

= Reducing the infant mortality rate from its current

level of about 66 infant deaths per 1,000 live births to

44 in the year 2005 and to 22 in the year 2020;

= Making family planning services available, accessible,

and affordable to at least half of all adults by the year

2020; and

» Increasing life expectancy of the population from its

current level of about 58 years to 65 years by the year

2010 and to 70 years by the year 2020.
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The Population Policy also identifies several objectives to
achieve the above goals, including: ensuring that population
issues are systematically integrated in all aspects of develop-
ment planning; enhancing integrated rural and urban devel-
opment to improve living conditions, particularly in rural
areas; providing the population, including adolescents, with
the necessary information and education on the value of small
family size, as well as sexual and reproductive health; ensuring
accessibility to, and affordability of, family planning means and
services; developing programs aimed at the empowerment of
women; integrating family planning services into maternal
and child health care services; educating the general public
about HIV/AIDS and other sexually transmitted diseases; and
ensuring that the Law R eform Commission, Parliament, and
other law-making agencies are well sensitized on population
issues.!4? Finally, the population policy has detailed imple-
mentation strategies in many of the principal areas addressed
by the policy, including maternal and child health, family
planning, health and welfare, empowerment of women, the
role of men in family welfare, and children and youth.150

In 1996, the MOH issued the Reproductive Health Ser-
vice Policy, which seeks to directly address issues affecting
reproductive health care.151 Specifically, the Reproductive
Health Service Policy sets out general rules and regulations
for health care providers to provide uniform policy guidance
and standards concerning a wide array of reproductive health
issues, recognizing that the past concentration on family plan-
ning failed to address other components of reproductive
health care.1>2 The Reproductive Health Service Policy thus
includes the following components: safe motherhood
(including antenatal, labor and delivery care, and postnatal
care); adolescent reproductive health; the prevention and
management of unsafe abortion; reproductive tract infections
including STDs and HIV/AIDS; infertility; and the discour-
agement of harmful traditional reproductive health prac-
tices.153 The Reproductive Health Service Policy endorses
the principle that reproductive health care involves preven-
tive, curative, and promotional services for the improvement
of the health and well-being of the population, especially
mothers, children, and adolescents. The policy states that all
couples and individuals have the basic right to decide freely
and responsibly about their reproductive lives and to have the
information and means to do so.15* A central objective of the
Reproductive Health Policy is to provide information to
enable such reproductive self-determination and to provide
affordable contraceptive services, including a full range of safe
and effective contraceptive methods.!55

Government Delivery of Family Planning Services

The government provides reproductive health services at

every level of its health system.!5¢ However, the current
health system is not able to meet the needs of Ghanaians. As
of 1992, there was approximately one clinic for every 10,512
persons and one hospital for every 94,224 persons in Ghana.
Most of these health care facilities provide family planning
services in some form.!57 These figures demonstrate that less
than three fifths of the population has access to some form of
modern medical facility and health service, including repro-
ductive health care services.!58 Data also indicates that
Ghanaian programs are still falling short of meeting women’s
demand for services.!5? According to 1993 data, just under
13% of mothers who had children in the previous three years
did not receive any antenatal care,109 56.9% gave birth at
home rather than in some type of health facility, 1! and less
than 60% were assisted during deliveries by a doctor, nurse,
midwife, or TBA.162

The fees charged for all reproductive health services,
including male and female sterilizations, are mandated by the
Hospital Fees R egulations.!03 In addition, clients are required
to pay for contraceptive devices.104 However, the regulations
provide that no fees other than the cost of prescription drugs
shall be charged to any person suffering from venereal dis-
ease, and that no fees other than hospital accommodation and
catering shall be paid in any government hospital or clinic for
antenatal and postnatal services and treatment at Child Wel-
fare Clinics.105 Treatment and services for persons with
HIV/AIDS are free.106 Prenatal, labor and delivery, and post-
natal services are available in government-run hospitals and
clinics, as well as in private maternity homes.167

Contraceptives are available through both public and pri-
vate sources. The following contraceptive methods and infor-
mation are available in public health care facilities: condoms,
spermicides, cervical caps, diaphragms, oral contraceptive pills,
injectables, lactational amenorrhoeal method (“LAM”), nat-
ural family planning methods, intrauterine devices (“IUDs”),
implants, tubal ligation, and vasectomy. %8 Although 43.3% of
women who are current users of modern methods obtained
contraceptives from a public source, 52.2% of women users of
modern methods obtained their supply from private sources,
primarily pharmacies.1% The government sector, however, is
largely responsible for providing female sterilization (73%),
injections (85.7%), and TUD insertions (87.1%).170

Ghana’s Reproductive Health Service Policy also contains
an information, education, and communication (“IEC”)
component whose principal purpose is to foster awareness, to
educate, and to enable people to make informed choices and
take action with respect to their reproductive health.17! The
principal IEC activities in the promotion of reproductive

health include production and distribution of materials, coun-
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seling, training, resource mobilization, and community
involvement.!72 Specific target groups of the reproductive
health IEC programs in health facilities, schools, and the com-
munity are school-aged and adolescent children, religious
bodies, clients with reproductive health diseases, policy mak-

ers, and opinion leaders.173

C.CONTRACEPTION

Among currently married Ghanaian women, contraceptive
prevalence is approximately 20%, with 10% prevalence of
modern methods.!174 In 1993, the following contraceptive
methods were reportedly used by married women: the pill
(3.2%); IUD (0.9%); injections (1.6%); diaphragm/foam/jelly
(2.2%); sterilization (0.9%); periodic abstinence (7.5%); and
withdrawal method (2.1%).175 Prevalence rates are higher for
men: 33.5% report use of any method.176

Legal Status of Contraceptives

Ghanaian law does not restrict the use of contraceptives.
The Ministry of Health’s Reproductive Health Service Poli-
cy states that the government’s family planning policies
include the goals of providing affordable contraceptive ser-
vices and a full range of safe and effective methods.!77 In gen-
eral, the R eproductive Health Service Policy clearly states that
spousal consent for contraceptive use is not required.!”8 Doc-
tors and pharmacists determine whether particular contra-
ceptive methods are appropriate for particular patients.179

New contraceptive methods must be approved and regis-
tered by the Pharmacy Council prior to use in Ghana.180
Several other provisions of the Pharmacy Act affect the sup-
ply of contraceptives to consumers. Because certain contra-
ceptives are classified as “restricted drugs,” there are limitations
on how they may be distributed and sold. The Pharmacy
Council is empowered to issue general or limited certificates
regarding premises where drugs are to be sold and to revoke
such certificates if the premises cease to be suitable.!8! No
person may carry on a business of supplying “restricted
drugs,” which would include birth control pills and injections,
unless that person has a valid general or limited license issued
under the Pharmacy Act.182

Moreover, to ensure the safe supply of contraceptive and
other drugs to consumers, the Pharmacy Council is empow-
ered to revoke a license if it believes a license holder has con-
travened the Pharmacy Act.183 In addition, no person may
mix, compound, prepare, or supply “restricted drugs” unless
that person is a pharmacist or is employed by a licensed com-
pany, or unless that person is a medical practitioner, dentist, or
veterinary surgeon supplying a drug to a patient in urgent
need.!8% A pharmacist or licensed company may supply

“Class A” drugs, which include oral contraceptives and injec-

tions, only upon presentation of a prescription issued by a
medical practitioner, dentist, or veterinary practitioner.185
The Pharmacy Act prohibits any person from supplying a
“dangerous drug” unless the drug is in a container of the pre-
scribed description and the container bears a label indicating
the prescribed particulars of its contents.186 Condoms and
spermicides are sold in pharmacies, supermarkets, and by
the National Trading Corporation, which distributes them
through government clinics.!87

Regulation of Information on Contraception

In 1986, the Ghanaian government banned the advertise-
ment of contraceptives in the mass media.!88 Moreover,
although there are no laws specifically controlling information
provided to clients seeking contraceptives or family planning
services, the general penal laws on obscenity apply.!8? Thus,
any person who publishes any “obscene” writing or represen-
tation is guilty of a misdemeanor.!%0 Although obscenity is not
defined, the statute provides an illustration that describes a per-
son who publishes extracts from a medical book in a manner
that gives “unnecessary prominence to indecent matters’” and
states that the person should be convicted if the court or jury
believes that such publication “is calculated unnecessarily and
improperly to excite passion, or to corrupt morals.” 191 How-
ever, certain types of information regarding contraception is
encouraged by the government. The Reproductive Health
Service Policy requires service providers to provide clients
with an array of information and counseling, including that

with respect to family planning and contraception.

D. ABORTION

Although there are no official statistics on abortion in Ghana,
recent studies indicate that it is a common practice, particu-
larly among adolescents.192 Despite the liberalization of abor-
tion laws, illegal abortions continue to occur.193 Moreover,
most people, including health workers, are not aware that the
abortion laws have been liberalized and still consider all abor-
tions to be criminal acts.!94

Legal Status of Abortion

Ghana’s laws permit abortion in a number of circum-
stances. Ghana’s Criminal Code provides that “[w]hoever
intentionally and unlawfully causes abortion or miscarriage
shall be guilty of a second degree felony”195 and states that the
offense of causing abortion or miscarriage can be committed
either by the pregnant woman or by any other person.1%¢
Ghana clarified its criminal laws by enacting an amendment
in 1985 regarding abortion (the “1985 Abortion Amend-
ment”). The 1985 Abortion Amendment specifically defines
“abortion or miscarriage” to mean “the premature expulsion

or removal of conception from the uterus or womb before
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the period of gestation is completed’197 The amendment sets
forth a number of conditions under which an abortion will
be considered legal. An abortion is legal when the pregnancy
is the result of rape, incest, or “defilement” of a mentally hand-
icapped woman, and also if there is substantial risk that the
child might suffer from or later develop a serious physical
abnormality or disease.18 It is also legal when the continua-
tion of the pregnancy would involve a risk to the life of
the pregnant woman or injury to her physical or mental
health.1%9 The 1985 Abortion Amendment specifically crim-
inalizes common methods used to induce illegal abortions,
thereby covering certain actions that arguably may not have
been covered previously. It provides that any person who sup-
plies or administers to a woman any “poison, drug or other
noxious thing or uses any instrument or any other means”
with the intent to cause or induce or abet an abortion or a
miscarriage is guilty of an offense and liable to imprisonment
not exceeding five years.200 The offense of causing abortion
is also committed by causing a woman to prematurely deliv-
er a child with intent to unlawfully cause or hasten the death
of the child,20! or where intent to commit the offense is pres-
ent even if the woman is not in fact pregnant.202

Requirements for Obtaining Abortion

As stated above, Ghanaian law not only specifies the circum-
stances under which an abortion may be performed, but it also
states that the procedure may be legally performed only “by a
registered medical practitioner specializing in gynaecology or
any other registered medical practitioner in a Government hos-
pital or in a private hospital or clinic registered under the Private
Hospital and Maternity Homes Act, 1958203 or in a place
approved for the purpose.”?0* No second medical opinion is
required. As is the case with other surgical treatment, the preg-
nant woman must consent to the abortion procedure in any of
the circumstances summarized above in which abortion is legal
unless she lacks capacity to consent, in which case the 1985
Abortion Amendment provides that her next of kin or the per-
son in loco parentis must consent in the case of rape or incest or
risk to the health of the pregnant woman.205 Spousal or partner
consent is not required to obtain an abortion.2%0 As is the case
with other health services in Ghana, a pregnant woman must
pay the applicable government fees to obtain a legal abortion
unless she can demonstrate that she is indigent, in which case she
would receive dispensation from payment of medical fees.

Policies Regarding Abortion

Ghana’s Reeproductive Health Service Policy contains spe-
cific guidelines on the “prevention and management of unsafe
abortion and post abortion care”207 Specifically, the policy
defines abortion as “the loss of pregnancy before the foetus is

viable.”208 in contrast with the definition contained in the

1985 Abortion Amendment described above. It also states that
the objective of unsafe abortion and post-abortion care is to
manage and/or refer abortion complications, to create public
awareness of the dangers of unsafe abortion, to educate clients
regarding complications arising therefrom, and to prevent
unwanted pregnancies through family planning.20° The pol-
icy is targeted to all women, including adolescents, spouses
and partners, and also encompasses nurses, midwives, TBAs,
and physicians who provide services.210

Penalties

Under Ghana’s Criminal Code, illegal abortions were pre-
viously considered a second-degree felony, punishable by a
fine and a maximum imprisonment term of 10 years.2!! The
woman who obtained an abortion, the person performing an
abortion, or any other person involved may be prosecuted
under the criminal statute.212 The amendment now provides
that any person who administers “any poison or noxious sub-
stance” or who “uses any instrument or any other means” to
cause an abortion or who assists or encourages a woman to
cause or consent to an abortion is guilty of an offense and is
liable to imprisonment for a term not exceeding five years,
regardless of whether the pregnant woman gives her con-
sent.213Those who seek or perform abortions illegally, includ-
ing health care providers, do so at their own risk. In one
reported case, senior hospital nurses who had unsuccessfully
attempted to procure an abortion for a pregnant nursing stu-
dent who requested their assistance were convicted of a sec-
ond-degree felony, with corroborating testimony provided by
the nursing student they had sought to assist.214

Regulation of Abortion Information

Because abortion is available only in specifically prescribed
circumstances at a government hospital or registered private
hospital or clinic, general advertising of abortion services does
not occur.215> While not explicitly prohibited by statute, the
criminal prohibition against inducing or aiding and abetting
a woman to cause abortion or miscarriage may cover adver-
tisements relating to abortion services.216 However, Ghana’s
Reproductive Health Service Policy explicitly seeks “to cre-
ate public awareness of the dangers of unsafe abortion and to
educate clients on the complications of abortion.”217 Thus,
some information regarding the hazards of abortion and the
comparative benefits of family planning is communicated to
clients by government providers of reproductive health ser-
vices.218 Hence, the government is increasingly aware of ille-

gal abortions and their health implications.

E. STERILIZATION

Sterilization is not a widely used contraceptive method. In

1993, only 0.9% of currently married women reported using
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temale sterilization and 0.1% of currently married women
reported that their husbands had been sterilized using male
sterilization.2192 There are no specific laws governing steriliza-
tion in Ghana. Ghana’s Criminal Code states that causing a
“wound of grievous harm” does not constitute a criminal act
if “undertaken in good faith for the purpose of medical or
surgical treatment.”220 Moreover, the MOH’s Reproductive
Health Service Policy specifically states that tubal ligation and
vasectomy shall be available as family planning methods?21
provided that the client is fully informed and consents in
writing to the procedure. Spousal consent is encouraged but
not required.222 As with other medical care in Ghana, steril-
ization at public facilities and all attendant care must be paid

for by the client at a prescribed rate.223

F. FEMALE GENITAL MUTILATION/
FEMALE CIRCUMCISION

The prevalence of female genital mutilation (“FGM”) — also
referred to as female circumcision — in Ghana is estimated to
be high. Approximately 2.325 million women have under-
gone this procedure.?24 The practice is common mostly in
Muslim communities in the northern regions of Ghana and
in the northern migrant settlement areas of the Accra metro-
politan area.22> Respondents to a study on FGM in Ghana
stated that it is considered to be a precondition for marriage
and is also regarded as a religious imperative 220

Despite its prevalence, FGM is a second-degree felony
punishable by imprisonment.22” The Criminal Code now
provides that “[w]hoever excises, infibulates or otherwise
mutilates the whole or any part of the labia minora, labia
majora and the clitoris of another person...shall be guilty of
a second degree felony and liable on conviction to imprison-
ment of not less than three years.”228 In addition, the Consti-
tution prohibits customary practices that harm one’s physical
and mental well-being and would appear to grant women de
jure protection from this practice.22?

The MOH’s Reproductive Health Service Policy explic-
itly discourages FGM and includes discouragement of its
practice as one of the eight core components of the policy.230
The Reproductive Health Service Policy also advocates
numerous strategies to discourage the practice, including inte-
grating reproductive health activities, enforcing the law on
FGM, and treating and counseling the victims of the prac-
tice.231 For further discussion regarding FGM, see section on

adolescents below.

G. HIV/AIDS AND SEXUALLY TRANSMITTED DISEASES

Examining HIV/AIDS issues within a reproductive health
framework is essential insofar as the two areas are interrelated
from both a medical and public health standpoint. Hence, a

full evaluation of laws and policies affecting reproductive
health and rights in Ghana must examine HIV/AIDS and
sexually transmitted diseases (“STDs”). MOH figures indi-
cate that from 1986 to 1995, 17,564 AIDS cases were report-
ed in Ghana.232 In 1990, the MOH instituted the HIV
“sentinel sero-surveillance system,’233 which indicated that
prevalence in semirural areas ranged from 0.3% to 10.5%, and
in urban areas it ranged from 0.8% to 3.8%.23* In 1993,
approximately 43% of reported AIDS cases were from the
central Ashanti region of Ghana.235 Data also indicates that
women comprise a disproportionately high number of all
AIDS cases in Ghana.230

Laws Affecting HIV/AIDS

There are no laws specifically dealing with HIV/AIDS in
Ghana. However, laws that generally address all sexually trans-
mitted diseases are discussed in the following section.

Laws Affecting STDs

Few laws in Ghana specifically address STDs. Ghana’s
Criminal Code states that the publication of any advertise-
ment related to “venereal disease, nervous debility, or other
complaint or infirmity arising from or relating to sexual inter-
course”’ shall constitute a misdemeanor, unless such advertise-
ment relating to “venereal disease” is published by or with the
authority of the MOH.237 The provisions of the Pharmacy
and Drugs Act, 1961, which restricted publication of descrip-
tive matter with respect to “syphilis, gonorrhea, soft chancre
and any other form of genito-urinary disease or other disease
connected with the human reproductive function,” as well as
certain other diseases, were repealed by a later amendment.238
To date, no other similar law has been enacted to restrict such
publications.

DPolicies Affecting Prevention and Treatment of HIV/AIDS

The government has stated its commitment to strengthen-
ing all existing programs on AIDS and other STDs.239 In 1986,
the government set up a National AIDS Control Pro-
gramme.240 In 1990, the MOH instituted a system of HIV
sero-surveillance whose objectives are to obtain information
on the prevalence of HIV/STD infection in specific popula-
tions, to monitor trends in HIV infection, and to provide
information for evaluating intervention programs against
HIV/AIDS.24! In 1992, the MOH published Guidelines for
AIDS Prevention and Control (the “AIDS Guidelines”) to
assist regions and districts to integrate AIDS prevention and
control activities within existing primary health care activities,
to prevent the further transmission and spread of HIV, and to
decrease the impact of AIDS.242The AIDS Guidelines also pro-
vide for psychosocial support to affected individuals, adequate
clinical management to affected individuals, and information
and education to strengthen the control of other STDs.243The
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AIDS Guidelines promote safe sex, the necessity of counseling
prior to and after administering HIV tests, and confidentiality
with respect to all test results.244 The AIDS Guidelines specify
that no patient should be denied admission to a hospital
because he or she has been diagnosed with AIDS.24>

One of the components of Ghana’s new Reproductive
Health Service Policy is the prevention and management of
reproductive tract infections, including HIV/AIDS.246
Specifically, the policy seeks to prevent, control, diagnose, and
treat reproductive tract infections, including HIV/AIDS, by
targeting all sexually active individuals, including adolescents,
all pregnant women, post-partum and post-abortion clients,
and commercial sex workers. The prevention campaign fea-
tures mass-media efforts, entertainment, education, promo-
tion of condoms and interpersonal communication, family
life education, and advocacy.247 The policy specifically iso-
lates management of HIV/AIDS patients and provides for
counselors on HIV/AIDS at the regional level 248

Ghana’s hospital fees regulations provide that no fees oth-
er than the cost of prescribed drugs are to be paid for services
rendered in government hospitals to any person suffering
from a “venereal disease.”24° In addition, treatment and ser-
vices for HIV/AIDS are provided free of charge.230

. Understanding the
Exercise of Reproductive

Rights:Women’s
~ LegalStatus

‘Women’s reproductive health and rights cannot be fully eval-
uated without investigating women’s status within the society
in which they live. Not only do laws relating to women’s legal
status reflect societal attitudes that will affect reproductive
rights, but such laws often have a direct impact on women’s
ability to exercise reproductive rights. The legal context of
family life, a woman’s access to education, and laws and
policies affecting her economic status can contribute to
the promotion or the prohibition of a woman’s access to
reproductive health care and her ability to make voluntary,
informed decisions about such care. Laws regarding the age of
first marriage can have a significant impact on a young
woman’s reproductive health. Furthermore, rape and other
laws prohibiting sexual assault or domestic violence present
significant rights issues and can also have direct consequences

for women’s health.

A.RIGHTS WITHIN MARRIAGE

Marriage Law

Ghana has three legal regimes governing marriage: monoga-

mous marriage pursuant to the Marriage Ordinance, mar-
riage (including polygamous unions) under customary law,
and marriage pursuant to the Marriage of Mohammedens
Ordinance. 251

The Marriage Ordinance252 is a statutory registration sys-
tem based on monogamy and the nuclear family.253 A regis-
trar of marriage may not marry anyone either already married
“by native law or custom to any person” or anyone under 21
years of age unless his or her parent or guardian consents in
writing to the marriage.25* Moreover, a person who is mar-
ried under the Marriage Ordinance, or whose marriage is
declared valid by it, is incapable of contracting a valid mar-
riage under customary law during the continuance of the
statutory marriage.25>

The formalities and essentials of a valid customary law mar-
riage differ slightly among different ethnic groups.26 Cus-
tomary marriage in Ghana has been defined as “principally
the union of, or a contract between, a man and a woman to
live as husband and wife, during which period there arises an
alliance between the two family groups based on a common
interest in the marriage and its continuance,”?>7 and the pay-
ment of “marriage consideration” by the husband or on his
behalf and its acceptance by the bride’s family.258 Yet Ghana’s
Criminal Code, which applies to all marriages, provides that
“[w]hoever by duress causes any person to marry against his or
her will, shall be guilty of a misdemeanour.”25? All customary
law marriages in Ghana are potentially polygamous.260

In 1987, Ghana’s Law Reform Commission considered
the issue of reforming customary dowry payment. But it con-
cluded that “no legislation by the Government can solve the
problem” and that it would be “futile to introduce a uniform
system of payment of dowry” in light of different customary
practices.20!

Under customary systems, upon marriage, the husband
acquires exclusive rights over his wife. She does not, howev-
er, acquire such exclusive rights over him.262 For example,
the husband may marry additional wives without consulting
his first wife.263 If adultery is committed by a woman her hus-
band may either divorce her and reclaim “marriage consider-
ation” and all his expenses from her family or he may
continue the marriage after collecting adultery damages from
the lover and a “pacification fine” from the wife.264 But a wife
has no right in customary law to claim damages when her
husband commits adultery.26> Generally, the husband is
responsible for the debts and torts of his wife during their
marriage, although strictly speaking it is her family who is
responsible unless the husband admits Liability.20¢ Ghana’s
Criminal Code also requires husbands to supply all “neces-

saries of health and life to his wife,” which are defined to
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include proper food, clothing, shelter, warmth, medical or sur-
gical treatment, and any other items which are reasonably
necessary for the preservation of health and life of a person.267
A wife 1s expected to submit to her husband, look after chil-
dren, and perform normal household duties. She has no
obligation to pay his debts.268 Widows are usually not per-
mitted to remarry under customary law.269

In 1985, Ghana enacted the Customary Marriage and
Divorce (Registration) Law, which provides for a uniform
system of registering customary law marriages and divorces
and requires that all marriages contracted and divorces effect-
ed under customary law, whether prior to or after the law’s
entry into effect, be registered.2’0 In 1991, the law was
amended to make the registration of customary marriages
optional rather than mandatory.27! Because of the continued
practice of polygamy, the law does not limit the number of
marriages that can be registered by any one person.272

The Marriage of Mohammedens Ordinance 273 was first
enacted in 1907 and provides for the registration of marriages
and divorces contracted under Islamic law. Every marriage
celebrated under Islamic law must be registered within a
week at the office of the registering agent274 and every
divorce so effected must be registered within one month.275
It has been noted that in Ghanaian Islamic marriage, the hus-
band pays a dowry to the wife, is entitled to marry up to four
wives at one time, and to have unlimited “concubines.”276
Despite its 90-year existence, the Marriage of Mohammedens
Ordinance 1s “hardly ever enforced,” and its registration pro-
visions “are probably not known to many Muslims.”277

Divorce and Custody Law

Divorce, like marriage, is regulated by statutory law, cus-
tomary law, and Islamic law. Statutory divorce and all ancillary
relief are governed by the Matrimonial Causes Act (the “Mat-
rimonial Act”).278 The Matrimonial Act applies to all monog-
amous marriages,2’? which must include all marriages under
the Marriage Ordinance;and, also upon application to a court
by a party to a non-monogamous marriage, the court is
directed to apply the act’s provisions, subject to regard for “the
peculiar incidents of that marriage” in determining appropri-
ate relief, financial provision, and child custody.280 Subject to
its discretion, a court may grant any form of relief recognized
by the customary law of the parties.28! According to the Mat-
rimonial Act, a marriage may be dissolved at the request of
either party only if a court determines that the marriage “has
broken down beyond reconciliation.”282The statute also con-
templates dissolution on grounds of presumption of death or
nullity.283 A marriage may be nullified on other specific
grounds.?8* Moreover, pursuant to the Matrimonial Act,

the court may grant just and equitable provisional mainte-

nance pending suit or financial provision to either party to the
marriage.28% The court may then order either party to make
gross or installment payments to the other and/or convey or
transfer all or a portion of movable or immovable property as
settlement.286 The court is also able to issue an order of
restraint to prevent flight from the jurisdiction or harm to or
interference with the spouse or a child.287

With respect to child custody and maintenance, the Matri-
monial Act provides that, at its own or either party’s initiative, as
the court thinks reasonable and for a child’s benefit, the court
may award custody of a child to any person, regulate the right
of access of any person to the child, and provide for her or his
education and maintenance out of the property or income of
either or both spouses.88 In determining child custody in the
case of a divorce in a polygamous marriage, the court is to con-
sider the peculiar incidents of the marriage subject to justice,
equity,and good conscience.289 The court also has the power to
prevent or rescind the disposition of assets or property (except
to a purchaser in good faith for value) of either party to the
marriage if such disposition has occurred prior to the settle-
ment or to defeat the financial or property settlement.290
Women married under the Marriage Ordinance generally have
greater legal protection from arbitrary divorce and greater eco-
nomic security in receiving maintenance.2%1

Although application can be made to an appropriate court
to entertain suits for divorce and other matrimonial causes
under the Matrimonial Act, most customary law marriages,
whether or not they are polygamous, are in fact dissolved
through customary law process.292 Customary marriages are
usually dissolved by negotiations between the families and
both spouses.2?3 If reconciliation fails, the dispute may be
referred to arbitrators nominated by the families of both par-
ties who will hear both sides formally, afford each an oppor-
tunity to cross-examine the other, and pronounce a sentence,
including property settlement.29* A wife’s single act of adul-
tery, barrenness, desertion, or “practice of witchcraft” is suffi-
cient grounds for divorce.2> On the other hand, customary
law permits a wife to petition to divorce her husband for
neglect, cruelty, impotence, desertion, and, in rare cases, per-
sistence in pursuing numerous extramarital associations.2?¢ In
addition,“[i]t has been held...that a husband has a lien on the
ante-nuptial property and property acquired during marriage
for the payment of the husband’s marriage expenses. The wife,
if she is lucky, is only entitled to send-oft money.’2%7 There is
generally no obligation to support an ex-wife.2%8

The Marriage of Mohammadens Ordinance, applicable
to divorces pursuant to Islamic law, is silent about grounds
and/or procedures for divorce. It merely provides for the reg-

istration of divorces effected under Islamic law in Ghana.2%9
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Courts adjudicating a Muslim divorce are required to apply
the Matrimonial Act, which states that courts are to be guid-
ed by the requirements of justice, equity,and good conscience
in determining appropriate relief, financial provision, and
child custody.300

The Maintenance of Children Decree applies with respect
to many disputes regarding custody and maintenance of chil-
dren regardless of whether a divorce is involved. The decree
establishes family tribunals in each magisterial district consist-
ing of three members, of whom at least one shall be a woman,
to hear and determine complaints regarding paternity, cus-
tody, and maintenance of children.31 The decree changes an
earlier law by updating provisions that discriminated against
fathers. For example, the decree permits an application for
maintenance to be brought against any person legally liable to
maintain a child, including a father, mother, or guardian, and
it permits fathers, as well as mothers, to apply for the custody
of a child.302 Traditionally, among patrilineal groups such as
the Ewe and the Ga, custody of children was awarded to the
father. Among matrilineal groups, such as the Ashanti, the
Fante, and the Nta, it was awarded to the mother.303

B. ECONOMIC AND SOCIAL RIGHTS

Property Rights
Ghana’s Constitution declares that every person has the right
to own property either alone or in association with others.304
Although the Constitution does not explicitly apply this pro-
vision to women, it is presumed that constitutional guarantees
of equality before the law and non-discrimination on the
basis of gender would prohibit discrimination against women
with respect to property.3%> Ghanaian women have also ben-
efited generally from legal reform with respect to land acqui-
sition, such as the Land Title Registration Law.30¢ The main
purpose of the Land Title Registration Law was to eliminate
the uncertainties with respect to land title.307 While women
may indirectly benefit from greater certainty in establishing
legal title to land, many women lack the education or means
to undertake the land registration process to their benefit.308
The Constitution also explicitly provides that spouses shall
have equal access to property jointly acquired during mar-
riage and that assets acquired jointly shall be distributed equi-
tably upon dissolution of the marriage.30? Furthermore, the
Constitution states that whether or not the deceased had a
will, a spouse shall not be deprived of a reasonable provision
from the estate of a deceased spouse.310 Despite these consti-
tutional provisions and other legal reforms described below,
customary law continues to adversely affect the property
rights of women in Ghana, particularly in rural areas.3!! Prob-

lems of intestate succession in Ghana have been attributed to

the application of a mosaic of laws: English law of intestate
succession (which occurs when an individual dies without
leaving a will disposing of his or her estate, or with a will dis-
posing of only part of the estate), patrilineal succession, matri-
lineal succession, the patriarchal rules of primogeniture and
ultimogeniture (in which the youngest child succeeds to the
estate), Islamic rules of succession, and the different marriage
systems.312 Because the customary law conception of mar-
riage does not regard a wife as part of the husband’s econom-
ic unit, a wife’s claims to his property is very limited or
nonexistent in contrast to that of his extended family.313 The
1959 Ghanaian High Court ruling in Quartey v. Martey held
that the proceeds of the joint effort of a man and his wife
and/or children and any property acquired from such pro-
ceeds are by customary law the individual property of the
man and not the joint property of the husband and wife.314
By applying general rules of equity, Ghanaian courts have
subsequently alleviated the situation. However, women are
left “at the mercy of judges and their interpretation of case law
and also their understanding of rules of equity.”315

The Intestate Succession Law, 1985316 (the “Intestate
Law”), was enacted to remove “the anomalies in the present
law relating to the intestate succession and to provide a uni-
form intestate succession law that will be applicable through-
out the country irrespective of the class of the intestate and
the type of marriage contracted by him or her.”317 The Intes-
tate Law also sought to reverse the discrimination implicit in
succession by widows and widowers, which exists under both
the Marriage Ordinance and the Marriage of Mohammedens
Ordinance, by repealing specific provisions of those earlier
laws.318 The 1991 Customary Marriage and Divorce (R egis-
tration) (Amendment) Law, which makes registration of cus-
tomary marriages optional rather than mandatory provides
that if a court is satisfied by oral or documentary evidence
that a marriage was validly contracted under customary law,
then the Intestate Law shall be applied.31?

Labor Rights

All Ghanaian workers are constitutionally guaranteed the
right to work under satisfactory, safe, and healthy conditions
and to receive equal pay for equal work without distinction of
any kind.320 The Constitution also guarantees women equal
rights to training and promotion.321 Moreover, a right to
“special care” during a reasonable period before and after
childbirth, including paid leave, is also guaranteed in the Con-
stitution.322 Finally, the Constitution provides for the provi-
sion of child care facilities “to enable women, who have the
traditional care for children, [sic] realise their full potential.”323

Several other laws address women’s labor rights. The

Labour Decree, 1967, prohibits the employment of a female
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in underground work in a mine and in night work in any
industrial undertaking, except in exceptional circumstances
with the written permission of a Labour Officer empowered
pursuant to the decree.32* In addition, the decree provides
that the employer of any industrial, commercial, or agricul-
tural undertaking shall give six weeks leave at not less than
50% pay after a female worker gives birth (eight weeks in the
case of abnormal birth or multiple births) and six week’s leave
also at not less than 50% pay, upon medical recommendation,
prior to the date a female worker is scheduled to give birth.325
The administrative regulations of certain national institutions
such as the civil service and the armed forces also have provi-
sions treating women differently from men. For example,
women in the armed forces may not have children until they
have served three years, and women employed by the prison
service may not marry until they have completed a period of
two years’ probation.32¢ In his 1996 sessional address to the
Parliament, the president stated that the government would
soon issue a firm policy statement on affirmative action to
benefit women.327

Rules Governing Credit

Although Ghana’s Constitution explicitly guarantees
women certain rights to participate in economic life,328 it
does not make specific reference to women’s access to credit.
Generally, Ghanaian women have very poor access to credit in
light of their low level of education, social status, and inabili-
ty to meet collateral requirements for the limited institution-
al credit made available for small scale enterprise.32? However,
certain government and international programs operating in
Ghana suggest some governmental recognition of the need to
improve women’ access to credit.330

Education

In light of Ghana’s gender differentials in education, it is
not surprising that Ghana’s Constitution grants an equal right
to educational opportunities and facilities.33! It provides that
basic education shall be free, compulsory, and available to all
and that secondary education shall be made generally available
and accessible to all by every appropriate means and, in par-
ticular, by progressive introduction of free education.332 The
government has initiated general measures to improve the
primary, secondary, and university education systems, with
certain programs aimed at girls.333 In his recent report to Par-
liament regarding economic and social development policies,
the president also discussed the need to increase female enroll-
ment and completion rates at all levels in the educational sys-
tem.334 For further discussion regarding education, see

section on adolescents below.

Women’s Bureaus

In 1975, the National Council on Women and Develop-
ment (“NCWD”) was established to promote the advance-
ment of women.335 Prior to a proposed restructuring still
under consideration as of early 1997, the NCWD was under
the office of the president and was composed of a 15-mem-
ber council of women appointed by the government with
experience in women-in-development issues and the
advancement of women.33¢ Since 1989, the NCWD has
focused on building networks, providing training and infor-
mation, monitoring, evaluating, and formulating projects with
NGOs, and linking NGOs to government and external assis-
tance.33’ The NCWD submitted its “Memorandum on Affir-
mative Action” policy proposal to the government, and the
president announced its acceptance in principle in his January
1996 address to Parliament.338

C.RIGHT TO PHYSICAL INTEGRITY

Rape
A 1993 amendment of Ghana’s Criminal Code provides that
rape 1s a first-degree felony punishable by not less than three
years’ imprisonment and a fine, with a maximum sentence of
life imprisonment.33 Rape is defined in Ghana’s Criminal
Code as “the carnal knowledge of a female of any age without
her consent.”3*0The Criminal Code also recognizes the crime
of “defilement” or statutory rape, stating that “whoever car-
nally knows any female under fourteen years of age, whether
with or without her consent” is guilty of a second-degree
felony, punishable by imprisonment for a term of between 12
months and 10 years.3#! A similar provision applies to a person
who has carnal knowledge of any female “idiot,”““insane per-
son,” or “patient in a lunatic asylum,” whether with or without
her consent, whether or not the circumstances amount to rape,
provided the perpetrator knew of the woman’s mental state.342
Ghana’s Criminal Code also penalizes “unnatural carnal
knowledge,” providing that “[w]hoever is guilty of unnatural
carnal knowledge (a) of any person without his consent, is
guilty of first-degree felony; (b) of any person with his consent,
or of any animal, is guilty of a misdemeanor.”343

Ghanaian law does not criminalize marital rape.3** As
described below, the Ghanaian Criminal Code provides that
a married woman cannot object to the use of force by her
husband because her consent to the act is presumed. For fur-
ther discussion on sexual offenses against minors, see section
on adolescents below.

Domestic Violence

A criminal statute prohibits wife beating.34> Ghana has a

criminal code general provision rooted in British common law
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that establishes a legal defense to the use of force where the
person has consented to such force being used against him or
her. The provision automatically extends this consent to use of
force to a married couple unless and until they are divorced or
legally separated.34¢ Thus, the Ghanaian Criminal Code has
not to date been amended to repeal the common law marital
exemption relating to the use of force, including rape.347
Sexual Harassment

No specific legislation relating to sexual harassment cur-

rently exists in Ghana.348

iv. Focusing on the

Rights of a Special Group:

The needs of adolescents are often unrecognized or neglect-
ed. Ghana’s 1993 Demographic and Health Survey showed
that almost 22% of all adolescent girls aged 15-19 had already
commenced childbearing at the time of the survey.34? More-
over, given that approximately 12.5% of the Ghanaian
population is between the ages of 13 and 18350 and that
approximately 43% of the country is under the age of 15,351
it is particularly important to meet the reproductive health
needs of this group. The effort to address issues of adolescent
rights, including those related to reproductive health, are
important for women’s right to self~determination as well as
for their health.

Ghana’s Constitution includes a provision on children’s
rights which defines a “child” as a person below the age of 18
and specifies certain rights of children to special care, assis-
tance and maintenance from their natural parents, protection
against physical and moral hazards, and freedom from torture

or degrading treatment.352

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

Ghana’s Population Policy seeks to reduce the proportion of
women who marry before the age of 18, reduce the number
of women who bear children before the age of 18, and pro-
mote education among young women between the ages of
15 and 18.353 Ghana’s Reproductive Health Service Policy
specifically endorses the principle that reproductive health
care services must fully incorporate adolescents.354 All of the
Reproductive Health Service Policy’s substantive service
components purport to incorporate all sexually active couples
and individuals, without limitation on age. For example, with
respect to antenatal care, the Reproductive Health Service
Policy states that “[tlhe beneficiaries shall be all pregnant
women, including adolescents,”3>> and with respect to pre-

venting and managing cancer of the reproductive tract, ado-

lescents are also specifically targeted.35¢ Moreover, Ghana’s
Reproductive Health Service Policy includes a detailed infor-
mation, education, and communication policy designed to
“create awareness, improve knowledge and change attitudes”
in order to enable identified target groups, including adoles-
cents, to make informed choices and decisions and to take
action to improve their reproductive health status.357

In November 1996, the National Population Council
issued its Adolescent Reproductive Health Policy (the “Ado-
lescent Policy”), which is designed to provide a guide for pol-
icy makers to address the reproductive health needs of the
large Ghanaian adolescent population.338 The Adolescent
Policy acknowledges the right to information and services of
adolescents and the serious gender disparities in status, educa-
tion, health, and employment.359 It seeks to provide knowl-
edge, skills, and services to: reduce or eliminate unintended
pregnancies, reproductive tract infections, including STDs,
HIV/AIDS, unsafe abortions, FGM, early marriage, and mal-
nutrition among adolescents; improve access to education and
employment opportunities; and eliminate violence against

adolescents and abuses against the girl-child.300

B. FEMALE GENITAL MUTILATION AND
ADOLESCENTS

FGM was outlawed in 1994.361 The Reproductive Health
Service Policy’s FGM policy seeks to “target” various groups,
including politicians and policy makers, traditional and local
leaders, religious bodies, women’s and men’s groups, wanzams
(circumcisers), and other groups.302 The strategies for dis-
couragement of harmful traditional practices include: inte-
gration of FGM-related services into all ongoing reproductive
health services and activities; integration of services into the
school health education program; encouraging community
involvement; training reproductive health service providers;
and strengthening the government’s database on harmful tra-
ditional practices.363To combat and treat the effects of FGM,
the Reproductive Health Service Policy requires enforce-
ment of the 1994 law on FGM and the provision of full med-
ical services, with the assistance of law enforcement officers,
medical personnel, teachers, politicians, peer counselors, tra-
ditional rulers, opinion leaders, and wanzams.304 The Adoles-
cent Policy also states as an objective the reduction or
elimination of FGM.363

C.FEMALE RELIGIOUS BONDAGE

Primarily in the southeastern Volta Region of Ghana and
within certain ethnic groups, such as the Ewe, female religious
slavery dating to the 17th century is still practiced.30¢ Virgin

girls, often under 10 years old, are given by their families to
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work as slaves in religious shrines to appease the gods for
crimes committed by relatives.3¢” These approximately 4,500
girls and women, known as frocosi (slaves of the gods), are con-
sidered a priest’s property and may be freed only by him, usu-
ally after the woman is no longer appealing to him because
she has borne many children and been overworked. In such
cases, the family must give another virgin, often in perpetuity,
to atone for a serious crime.3%8 These women are forced to
serve their husband/master sexually and to live in deplorable
conditions without adequate food, performing unpaid
domestic and farm labor, deprived of education and access to
health care.369

This traditional practice continues despite legal prohibi-
tions. Ghana’s Constitution explicitly bans slavery and forced
labor379 and prohibits customary practices that harm one’s
physical and mental well-being.37! Moreover, numerous pro-
visions of Ghana’s Criminal Code are violated by this prac-
tice, including those related to rape and other sexual offenses,

slavery, and forced marriage.372

D. MARRIAGE AND ADOLESCENTS

Recent survey data show that the median age at first mar-
riage is 18.9 years for women in Ghana between the ages of
20 and 49.373 But the Marriage Ordinance provides that each
of the parties to a marriage must be 21 years old.374 If either
the man or the woman is below that age, a parent’s or a
guardian’s consent is required.37> However, the great majori-
ty of marriages are solemnized in accordance with customary
law, rather than pursuant to the Marriage Ordinance. None
of the customary laws applicable to various ethnic groups in
Ghana specify a minimum age at which persons become
legally capable of entering into marriage.370 The Marriage of
Mohammedens Ordinance applicable to Islamic marriages
does not specify a minimum age for first marriage.3”7 The
traditional practice of forced childhood marriage still exists in
Ghana,378 despite the Criminal Code’s provision voiding

compelled marriage 379

E. EDUCATION AND ADOLESCENTS

Although the gender ratio in Ghanaian educational institu-
tions is generally improving, significant discrepancies remain,
particularly at higher levels of education. In 1987, the gov-
ernment initiated a program to enhance gender equity by
increasing enrollment of girls in schools, and the Ministry of
Education has targeted a 50:50 male/female ratio in pre-ter-
tiary education by the year 2005.389 The reforms are designed
to improve literacy and to prepare girls for vocational and pro-
fessional skills, as well as to encourage girls to pursue careers
in science, engineering, and other traditionally male

careers. 381 In its Vision 2020 report on economic and social

development policies, the Ghanaian government also states
the objective of increasing female enrollment and completion

rates at all levels in the educational system.382

F. SEX EDUCATION FOR ADOLESCENTS

The Ghanaian government has initiated a Population Plan-
ning and Family Life Education (“POP/FLE”) program for
adolescents both in and out of school.383 The POP/FLE pro-
gram incorporates a broad range of topics including human
reproduction, STDs and HIV/AIDS, methods of family plan-
ning, population and environmental issues, and gender
issues.384 It is still in the process of being integrated on a
nationwide level into several different existing courses at
the various levels of the education system, and obstacles
remain.®> The MOH’s Reproductive Health Service Policy
specifically targets education and counseling programs towards
adolescents both in and out of school, and an effort is made to
make such programs “culturally sensitive’33¢ This policy’s
information, education,and communication program seeks to
reach out to adolescents through all reproductive health facil-

ities and schools in both the public and private sectors.387

G.SEXUAL OFFENSES AGAINST MINORS

As stated above, Ghana criminalizes statutory rape by estab-
lishing a second-degree felony for anyone who “carnally
knows any female under fourteen years of age, whether with
or without her consent.’388 This crime is punishable by
imprisonment of not less than 12 months or more than 10
years.389 However, the application of this law is weakened by
Section 102 of the Criminal Code, 1960, which categorizes as
amisdemeanor the “defilement” of a female between the ages
of 10 and 14, but states that no prosecution for this offense
may be commenced more than three months after its com-
mission. This provision also establishes as a defense that the
accused had reasonable cause to believe the girl was above 14
years of age.3%0

It is a first-degree felony for the owner or occupier of any
premises to induce or “knowingly suffer” any female under 14
years of age to “carnally know” any person, whether one par-
ticular person or generally.3! Procurement of a female under
the age of 21 who is not a“common prostitute” or “of known
immoral character” to have “unlawful carnal connection” is
also a criminal offense under Ghanaian law, as are other
actions to procure any female to become a prostitute or

inmate in a brothel.392
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(1) certain personal actions arising under contract or tort, (2) matters relating to minor’s
guardianship and custody and (3) certain probate matters for estates valued below a cer-
tain amount. See Courts Act (459) pt. I, § 41 (1993) (Ghana). The jurisdiction of the cir-
cuit tribunals, which hear criminal matters, includes all criminal matters arising within
their territorial jurisdiction, except for treason, murder, first degree felonies, and offenses
punishable by death or life imprisonment. Id. pt. 1, § 44.

43.1d., pt. II; GHANA HANDBOOK, supra note 1, at 37.

44.This includes Islamic law in the case of the country’s small Muslim population, partic-

ularly with respect to family law matters. Gyandoah, supra note 41, § 1.2 (A); GOVERN-
MENT OF GHANA/UNFPA, 3RD COUNTRY PROGRAMME 1996-2000, U.N. Doc.
DP/FPA/CP/151,at 47,9 141 (1995) [hereinafter 3RD COUNTRY PROGRAMME].

45. Gyandoah, supra note 41, § 1.2 (A); GHANA HANDBOOK, supra note 1, at 36.

46. GHANA CONST. ch. 4, art. 11(1). Existing law comprises written and unwritten laws
existing immediately before the coming into force of the Constitution and it is to be con-
strued with any modifications, adaptations, qualifications and exceptions necessary to bring
it into conformity with the Constitution. Id. ch. 4, arts. 11(4), (6).

47. Gyandoah, supra note 41, § 1.2(H).

48.1d.

49. GHANA CONST. ch.5,art. 12(1).

50. GHANA CONST. ch. 5, art. 12(2).

51. GHANA CONST. ch. 5, art. 17. Moreover, Parliament is permitted to enact laws reason-
ably necessary to provide, infer alia,*“for making different provision for different commu-
nities having regard to their special circumstances not in provision [sic] which is
inconsistent with the spirit of this constitution.” Id. ch. 5, art. 17(4)(d).

52.1d.ch.5,art. 22.

53.1d.ch.5,art. 27.

54.1d.ch.5,art. 26
55.1d.ch.5,art. 26
56.1d. ch. 6,art. 34(1
57.1d.ch. 6,art. 34(2
58.1d. ch. 4, art. 11(2).“Customary law” in that article means “the rules of law which by

1
2

)
).
).
).

custom are applicable to particular communities in Ghana.” Id. ch. 4, art. 11(3).

59. Gyandoah, supra note 41, § 11.2(I).

60. REYNOLDS & FLORES, supra note 3, at 2.

61. Courts Act, pt. III.

62. Id.; REYNOLDS & FLORES, supra note 3, at 2.

63.1d.

64. GHANA CONST. ch. 8, art. 75.

65.1d.

66. Memorandum fromVictoria Addy, President, FIDA-Ghana, to The Center for Repro-
ductive Law and Policy (Feb.20,1997) (on file with The Center for Reproductive Law and
Policy) [hereinafter Addy Memorandum III].

67.1d. ch. 6, art. 40.

68.1d. ch. 6,art. 37(3).

69. Convention on the Elimination of All Forms of Discrimination Against Women
(“CEDAW”), opened for signature Mar. 1, 1980, 1249 UN.T.S. 13 (entry into_force Sept. 3,
1981) (signed by Ghana on July 17, 1980 and ratified Jan. 2, 1986).

70. International Convention on the Elimination of All Forms of Racial Discrimination,
opened for signature Mar. 7, 1966, 660 UN.T.S. 195 (entry into force Jan. 4, 1969) (signed and
ratified by Ghana on Sept. 8, 1966).

71. Convention on the Rights of the Child, Nov. 20, 1989, G.A. Res. 44/25,
UN.G.A.OR., 44th Sess., Supp. No.49, UN. Doc. A/44/49, reprinted in 28 1.L.M. 1448
(entry into_force Sept. 2,1990) (ratified by Ghana on Feb. 5, 1990).

72. African Charter on Human and Peoples’ Rights, adopted June 27, 1981, OAU Doc.
CAB/LEG/67/3/Rev 5 (1981), reprinted in 21 1.L.M. 59 (1982) (entry into force Oct. 21,
1986) (ratified by Ghana on Mar. 1, 1989).

73. See Presidential Report on Co-ordinated Programme of Economic and Social Devel-
opment Policies, GHANA — VISION 2020 (The First Step: 1996-2000) § 5.1.5 (1995)
[hereinafter GHANA VISION]; MINISTRY OF HEALTH, NATIONAL REPRODUCTIVE HEALTH
SERVICE POLICY AND STANDARDS iv (Apr. 1996) [hereinafter REPRODUCTIVE HEALTH
PoLicy]; GHANA HANDBOOK, supra note 1,at 55.

74. GHANA VISION, supra note 73, § 2.1.5; 3RD COUNTRY PROGRAMME, supra note 44.
75. GHANA VISION, supra note 73, §§ 1.1-1.3,3.1.5,5.1.5 (citing National Development
Policy Framework — Volume 1: Long-Term Development Objectives for Ghana —
Vision 2020 and the Co-ordinated Programme of Economic and Social Development
Policies (The First Step: 1996-2000)).

76.1d.§5.1.5.

77.HEALTH SURVEY, supra note 10, § 1.4.

78. REPRODUCTIVE HEALTH POLICY, supra note 73.

79. WORLD BANK, WORLD DEVELOPMENT REPORT 1993: INVESTING IN HEALTH 210
(1993). Of the 3.5% of GDP spent on health, an estimated 1.7% was attributed to the pub-
lic sector and 1.8% to the private sector. Id.

80.3RD COUNTRY PROGRAMME, supra note 44, at 10,9 34.

81. HEALTH SURVEY, supra note 10, at 4.

82.1d.
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83. Health Service and Health Management Bill (1996) (Ghana) (on file with The Cen-
ter for Reproductive Law and Policy) [hereinafter Health Bill].

84. GHANA CONST. ch. 14, art. 190(1)(a).

85. Health Bill, supra note 83.

86.1d.§ 2.

87.1d.§§ 29-34.

88. REPUBLIC OF GHANA, MINISTRY OF HEALTH, THE HEALTH SECTOR IN GHANA: FACTS
AND FIGURES 12 (1996) [hereinafter HEALTH SECTOR|. Hospitals are facilities that provide
in- and out-patient services; health centers are facilities providing mainly out-patient and
preventive services; and clinics are facilities providing one or two services. Id. at 13.

89. Id. at 14. Using 17.7 million as Ghana’s estimated population, the doctor-population
ratio is approximately 1 per 16,000 and the nurse population ratio is approximately 1 per
1,405.Id.

90.3RD COUNTRY PROGRAMME, stipra note 44.

91. See REPRODUCTIVE HEALTH POLICY, supra note 73, at 35.

92. See id. at 26,29.

93. See Hospital Fees Reegulations, L.I. 1313 (Legislative Instrument) (1985) (Ghana) [here-
inafter Hospital Fees Regulations]; see also Memorandum from Victoria Addy, President,
FIDA-Ghana, to The Center for Reproductive Law and Policy (Feb. 1997) (on file with
The Center for Reproductive Law and Policy) [hereinafter Addy Memorandum IIJ.
94.Addy Memorandum III, supra note 66.

95. Hospital Fees Act (387) §§ 2-4 (1971) (Ghana) [hereinafter Hospital Fees Act].

96.1d.

97.1d.

98.3RD COUNTRY PROGRAMMIE, stipra note 44.

99. MINISTRY OF HEALTH, 1993 ANNUAL REPORT 18 (1994) [hereinafter MOH 1993
ANNUAL REPORT].

100. Cash and Carry Programme: Report on Programme Review iii (Mar. 1996) (on file with
The Center for Reproductive Law and Policy).

101. Medical and Dental Decree N.R.C.D. 91 (National Redemption Council Decree)
(1972) (Ghana) [hereinafter Medical Decree].

102. Nurses and Midwives Decree N.R.C.D. 117 (National Redemption Council
Decree) (1972) (Ghana) [hereinafter Nurses Decree].

103. Pharmacy Act, 1994 (489) (1994) (Ghana) [hereinafter Pharmacy Act, 1994].

104. Medical Decree, § 4.

105. Id. §§ 39, 40.

106.1d.§ 41.

107.1.§§ 21,22.

108.1d.§ 35.

109. Nurses Decree, §§ 2, 4.

110.14.§ 13.

111.1d.§ 22.

112.1d.§ 25.

113. Pharmacy Act, 1994, § 1.

114.1d.§§ 2,27-30.

115.1d.§§ 15,17 .

116.1d.,§§ 24,31.

117. REPRODUCTIVE HEALTH POLICY, supra note 73, §§ 3.5,4.1-4.5.

118.1d.§ 2.8.

119. See Addy Memorandum II, supra note 93.

120. CRIMINAL CODE (29) § 73(b), (c) [hereinafter CRiM. CODE (29), 1960)].

121. CRIMINAL CODE (30) § 296 (4) [hereinafter CRiM. CODE (30), 1960].

122. Crim. CODE (29), 1960, § 82. Causing intentional and unlawful harm is a second
degree felony, punishable by up to 10 years’ imprisonment, in contrast to negligently and
unlawfully causing harm which is a misdemeanor, punishable by up to three years’ impris-
onment. See id., §§ 69, 72; CRiM. CODE (30), 1960, § 296.

123. See Memorandum from Victoria Addy, President, FIDA-Ghana to The Center for
Reproductive Law and Policy (Jan. 1997) (on file with The Center for Reproductive Law
and Policy) [hereinafter Addy Memorandum IJ.

124. Medical Decree, §§ 42, 43.

125.1d.§ 43.

126.1d.§ 46.

127.1d.§§ 47,48.

128. Nurses Decree, § 27.

129. Pharmacy Act, 1994, § 23.

130. PROFESSIONAL CONDUCT AND ETHICS (GUIDES AND REGULATIONS) 4 9 (Medical
and Dental Council) (1975) (Ghana) [hereinafter PROFESSIONAL CONDUCT].

131. See id.q 14.

132.1d.94.

133. See id. q 5.

134. NATIONAL POPULATION COUNCIL, NATIONAL POPULATION POLICY iii (revised ed.
1994) [hereinafter POPULATION POLICY].

135.3RD COUNTRY PROGRAMME, supra note 44, at 7,9 23.

136.The NPC worked to initiate grassroots participation in the policy formulation of the
revised population policy, a key improvement over the 1969 policy, which lacked input
from implementors and different societal groups. See 3RD COUNTRY PROGRAMME, supra
note 44,at 10,9 31.

137. See National Population Council Act (435),art. 3 (1994) [hereinafter Population Act];
3RD COUNTRY PROGRAMME, supra note 44, at 59,9 186.

138. Population Act, supra note 137, art. 2.

139. POPULATION POLICY, supra note 134, at iii, 25; 3RD COUNTRY PROGRAMME, supra
note 44, at 7,9 24 (1995).

140. GHANA CONST. art. 37(4).

141. Id. art. 34(1).

142. GHANA VISION, supra note 73.

143.1d.§ 4.2.

144.1d.§ 3.1.9.

145.1d.§ 5.1.3.

146.1d.

147. POPULATION POLICY, supra note 134,§ 4.2.

148.1d.§ 4.4.

149.1d.§ 4.3.

150. Id. §§ 5.1-5.20.

151. REPRODUCTIVE HEALTH POLICY, supra note 73, at iii.

152. See id. at iv. In addition to general rules and regulations governing the various areas of
reproductive health services, the service policy guidelines address training, components of
reproductive health services, target and priority groups for service and basic information,
information, education and communication eligibility for services, who will provide what
services, and planning and implementation of training, logistics, supervision and evaluation
activities. Id. The service standards set out minimum-acceptable performance levels and
expectations for each component of reproductive health services, the expected functions
of service providers and levels of service delivery, and the basic training content required
for the performance of these functions. Id.

153.1d.at iv, § 1.3.

154. REPRODUCTIVE HEALTH POLICY, supra note 73,§ 1.1. The Reproductive Health Pol-
icy specifically adopts the reproductive health definition from the 1994 Cairo International
Conference on Population and Development. Id. § 1.2.

155.1d.§ 2.2.1.

156.1d.§§ 1.1, 1.4.

157.3RD COUNTRY PROGRAMME, supra note 44, at ii.

158.1d. at 4,9 16.

159. HEALTH SURVEY, supra note 10,§ 6.2.

160.1d.§ 8.1.

161.Id.

162.1d.

163. Hospital Fees R egulations, supra note 93.

164. Report by Victoria Addy, President, FIDA-Ghana, Accra, Ghana, § 3.3.2 (Sept. 1996)
(on file with The Center for Reproductive Law and Policy) [hereinafter Addy Report I].
165. Hospital Fees Regulations, supra note 93, §§ 2(q), 3.

166. Addy Memorandum II, supra note 93.

167.1d.

168. REPRODUCTIVE HEALTH POLICY, supra note 73, § 2.2.5.

169. HEALTH SURVEY, supra note 10, § 4.8.

170.1d.

171. REPRODUCTIVE HEALTH POLICY, supra note 73, § 3.1.

172.1d.§ 3.3.

173.1d.§§ 3.1,3.2.

174. HEALTH SURVEY, supra note 10, § 4.5. The number of currently married women
practicing family planning in 1993 increased as compared to the 1988 demographic and
health survey in which 13% of married women used family planning (5.1% using mod-
ern methods). Id.

175.1d. § 4.5. No women reported use of implants as their currently used contraceptive
method. Id.

176. HEALTH SURVEY, supra note 10, § 4.5.
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177. REPRODUCTIVE HEALTH POLICY, supra note 73, § 2.2.1. Specifically, the Reproduc-
tive Health Service Policy lists condoms, spermicides, cervical caps, diaphragms, oral con-
traceptive pills, injectable lactational amenorrhea method, natural family planning, IUDs,
implants, tubal ligation and vasectomy. See id.

178.1d.§ 2.2.3.

179. Addy Memorandum III, supra note 66.

180. REPRODUCTIVE HEALTH POLICY, supra note 73, § 2.2.5.

181. Pharmacy Act, 1994, art. 27.

182. Id. art. 31. See Pharmacy and Drugs Act, 1961, 2d sched. (Class A Drugs), 3rd sched.
(Class B Drugs), 4th sched. (Class C Drugs, including condoms and spermicide, primarily
any proprietary drug which does not contain any Class A or Class B drugs). The Pharma-
cy and Drugs Act, 1961 was largely repealed pursuant to the Pharmacy Act, 1994 except
for most of the First, Second, Third and Fourth Schedules which are to remain in effect
until the Minister of Health on advice of the Food and Drugs Board specifies which drugs
are Class A, B and C. See Pharmacy Act, 1994, arts. 38, 48.To date, new regulations speci-
fying the classifications of drugs have not been issued.

183. Id. art. 29.

184. Id. art. 36.

185. Id. art. 35.

186. Id. art. 33.The Act also requires the supplier of a drug to keep certain records with
respect to restricted drugs and dangerous drugs. Id. arts. 32, 34.

187. Addy Memorandum III, supra note 66.

188. See Ban on advertising of contraceptives, July 1986. See alsoVol. 13, 220 CONTRA-
CEPTION, at 23 (citing International Planned Parenthood Federation, 14 PEOPLE 32 (No.
2,1987).

189. CriM. CODE (29), 1960, §§ 280-81.

190. Id.

191. CriM. CODE (29), 1960, § 280.

192. See Abortion Policies: A Global Review, U.N. Department for Economic and Social
Information and Policy Analysis, at 27-29, U.N. Doc. ST/ESA/SER.A/129/Add.1 (1993)
[hereinafter Abortion Policies]; INT'L PLANNED PARENTHOOD FEDERATION AFRICA
REGION, UNSAFE ABORTION AND POST-ABORTION FAMILY PLANNING IN AFRICA 8, 28
(1994) [hereinafter UNSAFE ABORTION].

193. Abortion Policies, supra note 192, at 29.

194. UNSAFE ABORTION, stpra note 192, at 8.

195. CriM. CODE (29), 1960, § 58.

196. CrRiM. CODE (29), 1960, § 59(1).

197. CRIMINAL CODE (Amendment), 1985 (amending CRIM. CODE (29), 1960, §§ 58 &
59) [hereinafter CRiM. CODE, 1985].

198. Id.

199.1d.§ 58(2) (b).

200. Id.

201. See id. § 59(2).

202. CriM. CODE (29), 1960, § 59(1).

203. Private Hospital and Maternity Homes Act (9) (1958) (Ghana).

204. See CrRiM. CODE, 1985.

205.Id.

206. See Report by Victoria Addy, President, FIDA-Ghana,Accra, Ghana 7 (Jan. 1997) (on
file with The Center for Reproductive Law and Policy) [hereinafter Addy Report I1].
207. REPRODUCTIVE HEALTH POLICY, supra note 73, § 2.3.

208.1d.§2.3.1.

209. Id.

210.1d.§§2.3.2,2.3.5.

211. See CriM. CODE (29), 1960, § 58; CriM. CODE (30), 1960, § 296.

212. Crim. CODE (29), 1960, § 59(1).

213. Crim. CODE, 1985.

214. See Addy Report II, supra note 206, at 8 (describing case of State v. Chene-Kesson and
Mensah, 1961 G.L.R.708 (Ghana Sup. Ct.)).

215.Id.at 7.

216. See CrRiM. CODE, 1985.

217. REPRODUCTIVE HEALTH POLICY, supra note 73,§ 2.3.1.

218.1d.§2.3.

219. HEALTH SURVEY, supra note 10, § 4.4.

220. United Nations Population Fund, Survey of Laws on Fertility Control (1979) (citing
CRIM. CODE (29) § 42(c)) [hereinafter Fertility Control].

221. REPRODUCTIVE HEALTH POLICY, supra note 73, § 2.2.5.

222. Addy Report II, supra note 206, § 4.2; see also Fertility Control, supra note 220, at 14
(1979); Statement from Josephine Addy of Planned Parenthood Association of Ghana (on

file with The Center for Reproductive Law and Policy).

223. Hospital Fees Regulations, pt. B.The cost listed for minor surgical operations which
encompasses sterilization is 500 Cedis. Id.

224. NAHID TouBIiA, FEMALE GENITAL MUTILATION: A CALL FOR GLOBAL ACTION 25
(Rainb® 1995).

225. UNICEE CHILDREN AND WOMEN OF GHANA: A SITUATION ANALYSIS 65 (1990)
[hereinafter CHILDREN AND WOMEN]; U.S. DEPT. OF STATE, 1996 HUMAN RIGHTS
REPORT: GHANA § 5 (1997) [hereinafter HUMAN RIGHTS REPORT].

226. CHILDREN AND WOMEN, stpra note 225, at 65.

227.CriM. CODE, 1994.

228.1d.§ 1.

229. See GHANA CONST. ch. 5, art. 26(2).

230. REPRODUCTIVE HEALTH POLICY, supra note 73, § 2.8.

231.1d.

232. NATIONAL AIDS/STD CONTROL PROGRAMME, AIDS SURVEILLANCE REPORT JAN-
UARY TO DECEMBER 1995 (1996).The Ministry of Health reported 13,699 HIV-positive
cases as of 1994. See 3RD COUNTRY PROGRAMME, sipra note 44. The Ministry of Health
estimated the percentage of the Ghanaian population that was HIV-positive in 1992 at
0.2%. Id. Twenty-six AIDS cases were reported in 1986 and 3,140 cases were reported
as of December 1991. MINISTRY OF HEALTH, GUIDELINES FOR AIDS PREVENTION AND
CONTROL ACTIVITIES AT THE REGIONAL AND DISTRICT LEVEL 1 (1992) [hereinafter AIDS
GUIDELINES].

233. Sentinel surveillance involves the selection of specific sites at which a pre-determined
number of people from specific population group(s) are tested in a regular and consistent
way according to a pre-determined protocol. MINISTRY OF HEALTH, DISEASE CONTROL
UNIT, HIV SENTINEL SURVEILLANCE I (1995) [hereinafter HIV SENTINEL].

234.1d.at 6.

235. MOH 1993 ANNUAL REPORT, supra note 99, at 8.

236.1n 1992, it was estimated that women accounted for 77% of all AIDS cases. See 3RD
COUNTRY PROGRAMME, supra note 44, at 46; See also NATIONAL COUNCIL ON WOMAN
AND DEVELOPMENT, THE STATUS OF WOMEN IN GHANA (1985-1994) § 6.2.7 (1994) (cit-
ing 71%) [hereinafter STATUS OF WOMEN].

237. CriM. CODE (29), 1960, § 284.

238. Pharmacy Act, 1961, 5th sched., repealed by Pharmacy Act, 1994 (489), art. 48 (1).
239. HON. KWAME PEPRAH, MINISTER OF FINANCE, THE BUDGET STATEMENT AND ECO-
NOMIC POLICY OF THE GOVERNMENT OF GHANA FOR THE FINANCIAL YEAR 1996, at 18,
990 (Feb. 2,1996).

240.3rRD COUNTRY PROGRAMME, supra note 44, at 12,9 34(v).

241. HIV SENTINEL, supra note 233, at i.

242. AIDS GUIDELINES, supra note 232, at ii.

243 Id.at 1.

244.1d.§§ 4.5,5.1.With respect to confidentiality, the AIDS Guidelines state that the test
results may not be given if the person did not know she was being tested, nor may any oth-
er person be told of the results without the consent of the person tested. Id.

245.1d.§ 8.1.

246. REPRODUCTIVE HEALTH POLICY, supra note 73, § 2.4.

247.1d.§ 2.4.4.

248.1d.§ 2.4.5.

249. Hospital Fees Regulations, supra note 93 § 2(2)(q).

250.Addy Memorandum II, supra note 93.

251.W.C. Ekow Daniels, The Legal Position of Women under our Marriage Laws,IX U. GHANA
L.J. 39,40 (1972).

252. Marriage Ordinance (127) (Gold Coast, 1951) [hereinafter Marriage Ordinance,
1951].

253. GHANA IN SISTERHOOD IS GLOBAL 255 (Robin Morgan ed.,The City Univ.of N.Y.,
Feminist Press 1996) [hereinafter GHANA SISTERHOOD]; See Daniels, supra note 251,
at 39, 40.

254. Marriage Ordinance, §§ 14(2), (4).

255. Id. § 44. However, nothing in the Marriage Ordinance affects the validity of any mar-
riage contracted under or in accordance with any customary law. Id.

256. W.C. Ekrow Daniels, Laws Relating to Husband and Wife in Ghana, I1 U. GHANA L. ].
20,22 (1965) [hereinafter Laws Relating].

257. 1d. at 22-23.This system impliedly requires the consent of both the couple and their
parents. See GHANA SISTERHOOD, supra note 253, at 255.

258. Laws Relating, supra note 256, at 23; see also Gordon Woodman, Judicial Development of
Customary Law:The Case of Marriage Law in Ghana and Nigeria, XIV U. GHANA L.J. 115,
121-22 (1977).

259. Crim. CODE (29), 1960, § 109.
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260. Laws Relating, supra note 256, at 20, 22.

261. GHANA LAW REFORM COMMISSION, 12th Annual Report, at 12 (1987).

262. Laws Relating, supra note 256, at 36.

263.1d.

264. Id.; see Addy Report II, supra note 206, at 1 (citing Asumah v. Khair [1959] G.L.R.
355,356 (1959)).

265. Daniels, supra note 251, at 44.

266. Laws Relating, supra note 256, at 37 .

267. CriM. CODE (29), 1960, § 79.

268. Laws Relating, supra note 256, at 37.

269. GHANA SISTERHOOD, stpra note 253, at 255-56.

270. Customary Marriage and Divorce (Registration) Law PN.D.C.L. [Provisional
National Defense Council Law] 112, § 1 (1985) (Ghana) [hereinafter Customary Regis-
tration Law, 1985]. Proof of customary law marriages has always been by oral testimony of
the parents of the husband or wife or anyone present when the marriage was celebrated.
See E.K. Quansah, Updating Family Law: Recent Developments in Ghana, 36 INT'L & COMP.
L.Q.389,394-395 (1987).

271. Customary Marriage and Divorce (Registration)(Amendment) Law, 1991 (263)
(1991)(Ghana) [hereinafter Customary Registration Law Amendment|. The amendment
repeals the provision of the 1985 law that established an offense punishable by fine or
imprisonment for failure to register a marriage or dissolution of a marriage. Id. at § 4. How-
ever, the amendment empowers the Minister of Justice to prescribe periods within which
failure to register a marriage contracted before or after the date of the amendment shall be
an offense. Id. at § 2(b). To date, the Minister of Justice has not exercised this power.

272. Quansah, supra note 270, at 395; Michael D. A. Freeman, Ghana: Legislation for Today,
11 J.Fam.L. 159,161 (1987).

273. Marriage Ordinance, 1951.

274.Marriage of Mohammedens Ordinance, 1951 (129), § 6 [hereinafter Mohammadens,
1951].

275. Mohammedens, 1951, § 8.

276. GHANA SISTERHOOD, supra note 253, at 256.

277.Memorandum, Intestate Succession Law, 1985 (111) PN.D.C.L. [Provisional Nation-
al Defense Council Law] 111 (1985) (Ghana) [hereinafter Intestate Law, 1985].
278.Matrimonial Causes Act, 1971 (367) (1971) (Ghana) [hereinafter Matrimonial Caus-
es Act].

279. Id.art. 41(1). However, many customary law marriages are also dissolved pursuant to
customary law, rather than under the Matrimonial Act. The Matrimonial Act states that
“[m]onogamous marriage does not include a potentially polygamous marriage.” Id. at § 43.
280. Id. art. 41(2)(a). The formerly unwritten customary grounds for dissolution of a mar-
riage are incorporated into the statute as nonexclusive grounds the court is to recognize
in determining whether a polygamous marriage has broken down beyond reconciliation.
Id. art. 41(3).

281. Id. art. 41(2). The first reported case of a dissolution of a customary marriage under
the Matrimonial Act occurred in 1975 where the High Court granted the wife’s petition
for dissolution and ordered her husband to pay back money he had borrowed and award-
ed a nominal amount as customary compensation. See Addy Report II, supra note 206, at
4 (citing Mensah v. Bekow, 2 G.L.R. 347 (1957)).

282. Matrimonial Causes Act, art. 1(2).

283. Id. art. 13. For example, if the marriage is not consummated, if one of the parties was
insane, if the woman was pregnant by another man at the time of marriage or if one of the
parties was “suffering from an incurable venereal disease in a communicable form.” Id.
284. Id. arts. 13, 15. The nullification proceeding must be brought within one year of the
commencement of the marriage and may be brought only if marital intercourse with the
petitioner’s consent has not taken place since his or her discovery of the grounds for nul-
lification. Id.

285. Id.art. 19.

286. Id. arts. 20, 21. The amount awarded “as a rule does not exceed one-third of the hus-
band’ income, although the court is required to consider the standard of living of the par-
ties and their circumstances.” Daniels, supra note 251, at 59.

287.1d.art. 25.

288. Matrimonial Causes Act, art. 22.

289. Id.art. 41(2).

290. Id. art. 26.

291. GHANA SISTERHOOD, supra note 253, at 256.

292. See Daniels, supra note 251, at 59.

293. Id. at 59-60; GHANA SISTERHOOD, supra note 253, at 256.

294. Daniels, supra note 251, at 60.

295. Id; Laws Relating, supra note 256, at 47-48.

296. Laws Relating, supra note 256, at 48-49.

297. Daniels, supra note 251, at 60.

298. GHANA SISTERHOOD, stipra note 253, at 256.

299. Mohammedens, 1951,§ 7, 8.

300. Matrimonial Causes Act, § 41(2).

301. Maintenance of Children Decree, S.M.C.D. 133 (Supreme Military Council Decree)
pt. T (1977) [hereinafter Maintenance Decree].

302. Maintenance Decree, §§ 4,7.

303. GHANA SISTERHOOD, stipra note 253, at 256.
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Statistics

GENERAL

Population

= The total population of Kenya is 24 million, of which slightly less than half are women.! The annual population growth rate is
3.4%;2 the median age of the population is 15.1 years.3

= In 1990, the proportion of the population residing in urban areas was estimated to be between 18%% and 24%.5

Economy

= In 1993, the World Bank estimated the gross national product (“GNP”) per capita to be U.S.$270.°

= In 1995, the gross domestic product (“GDP”) grew at an estimated rate of 5%.7 This growth rate has significantly increased since
1992, when the GDP growth rate was 0.4%.8

= The government spends approximately 2% of its GDP on health,? compared to the U.S., which spent approximately 12.7% of
its GDP on health in 1990.10

Employment

= [n 1992,2.1 million persons were employed in Kenya.!! Women account for 25% of the total labor force.12 In urban areas, 25%

of people are unemployed.!3
= The average annual income of workers is Kshs. 41,196,14 which is equivalent to approximately U.S.$752.15
WOMEN’S STATUS

m The average life expectancy for women is 63 years, compared to 59 years for men. For both sexes combined, average life

expectancy is 61 years.10
» In Kenya, 19.5% of married women (including almost one third of women in their forties) are currently in polygynous unions.!”

» There is a strong gender differential in education. For example, 16.5% of males and 27.1% of females aged six and above have

not received any formal education.!8

» Violence against women is a serious problem. Police statistics, released in 1994, showed that in 1992 there were 454 rapes, 136
attempted rapes, 343 indecent assaults, 407 cases of defilement, and 14 cases of incest. However, these statistics probably grossly

underreport the true extent of the problem.1?

ADOLESCENTS

» Approximately 49% of the Kenyan population is less than 15 years old.20

= An estimated 50% of women and girls (6.3 million) have undergone female genital mutilation (“FGM”).21

= The median age at first marriage for Kenyan women is 18.8 years.22

= Adolescents account for about one third of hospital obstetrical cases.?3

MATERNAL HEALTH

» Childbearing begins early in Kenya, with the median age at first birth being 19 years.2* The median birth interval is 30 months.2>

= From 1990 to 1993, the total fertility rate was 5.4 children per woman,20 a substantial decrease from the 1979 rate of 7.9 chil-

dren per woman.2’

= The maternal mortality rate for 1990 was estimated to be 100 deaths per 100,000 live births.28

= The infant mortality rate is estimated to be between 6122 and 6439 per 1,000 live births. Estimates of the under-five mortality
rate range between 963! and 10232 deaths per 1,000 live births.

= In Kenya, 22.6% of pregnant women receive antenatal care from doctors, while 72.3% receive antenatal care from nurses or mid-

wives; 4.2% receive no antenatal care.33
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= Home deliveries account for 54.6% of births, while 44% of births are delivered in public health facilities or clinics.3* Births are most
commonly assisted by nurses or midwives (33%), followed by relatives (23%), traditional birth attendants (21%), and doctors (12%).3>

CONTRACEPTION AND ABORTION

= Contraception is used by 25.9% of all women, including 32.7% of married women.3¢ While less than 1% of women surveyed
named condoms as their method of birth control, nearly 7% of married men and nearly 12% of all men said they currently use

condoms as a birth-control method.37
= More than 1 in 20 married women of reproductive age in Kenya has undergone a sterilization procedure.38

= Little is known about the overall incidence of abortion in Kenya.3? However, it has been estimated that there are approximately

252,800 terminations of pregnancy among girls aged 15 to 19 each year.40

m An estimated one third of maternal deaths are due to unsafe abortions. At Kenyatta Hospital, one of the largest hospitals in
sub-Saharan Africa, complications from induced and incomplete abortions account for approximately 50% of gynecological
admissions, totaling 6,000 admissions per year.*!

HIV/AIDS and STDs
= By August 1993, the Kenya National AIDS Control Programme estimated that 841,700 persons were infected with HIV.42
= In June 1996, the World Health Organization reported 65,647 cases of AIDS in Kenya, including 35,428 males and 30,076

females (and 143 cases of unknown gender).*3

= Approximately 75% of HIV transmission occurs through heterosexual intercourse. Perinatal transmission accounts for approx-

imately 23% of cases.**

= A 1984 study conducted in a rural area in the Northern Division of Machakos District, Kenya, found that 57% of people below
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the age of 20 in this region had contracted a sexually transmitted disease.*>
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n 1963, Kenya gained independence from British colonial
rule,! and a year later it became the Republic of Kenya (the
“Republic”). From 1969 to 1982, the Republic was, effec-
tively, a one-party state; in 1983, it became one legally. The
only legitimate party was the Kenya African National Union
(KANU).2 However, in December 1991, a constitutional
amendment reinstated a multiparty system.3 The Republic’s
first multiparty elections were held in December 1992.4
The total population of Kenya is 24 million, of which
slightly more than half are women.5 The population is com-
prised of 43 ethnic groups, of which the major groups are the
Embu, Kalenjin, Kamba, Kikuyu, Kisii, Luo, Luhya, Maasai,
Meru, Samburu, and Taita.® The major religions are Chris-
tianity (66% of the population), including Roman Catholi-
cism (28%) and Protestantism (38%), and Islam (6%). Another
26% of the population adhere to traditional religious beliefs.”

1 Setting the Stage:
The Legal and Political

To understand the various laws and policies aftecting women’s
reproductive rights in Kenya, it is necessary to consider the
legal and political systems of the country. Without this back-
ground, it is difficult to determine the process by which laws
are enacted, interpreted, modified, and challenged. The pas-
sage and enforcement of law often involves specific formal
procedures. Policy enactments, on the other hand, are usually

not subject to such a process.

A.THE STRUCTURE OF GOVERNMENT

There are three main branches of government in Kenya —
the executive, the legislative, and the judicial.® The executive
branch of the government consists of the president, who is the
head of state and commander-in-chief of the armed forces;
the vice-president;and a cabinet.? The president is elected for
a five-year term by popular vote for a maximum of two
terms, 10 while the vice-president and the cabinet are appoint-
ed by the president from members of the National Assem-
bly.11 The attorney general serves as the principal legal advisor
to the government and retains the power to institute and
undertake criminal proceedings.!2 The country is adminis-
tratively divided into seven provinces, each of which is gov-
erned by a provincial commissioner.!3 Provinces are
subdivided into 48 districts,!# which are governed by district
commissioners, !> and districts are further subdivided into
local government areas administered by local authorities. 16
The Constitution vests the legislative power of the

Republic in the Parliament of Kenya, which consists of the

president and the National Assembly.!” The National Assem-
bly is comprised of a minimum of 188 members directly
elected by popular vote on a constituency basis,!8 with 12
additional members nominated by the president.!” The
National Assembly exercises its legislative power by passing
bills, which must then be submitted to the president for
assent.20 If the president refuses to assent to legislation sub-
mitted by the National Assembly, the National Assembly may
override this veto by a resolution supported by a special
majority of 65% of Assembly members.21

Courts both create and interpret law. The judicial system
can have a significant impact on legislation, including that
affecting reproductive rights, because it is able to enforce the
law and deal with complaints from individuals challenging the
constitutionality of specific laws. The Constitution creates a
hierarchical system of courts in Kenya, comprising a Court of
Appeal, a High Court, Kadhis’ courts, and other subordinate
courts established by acts of Parliament.22 The highest court in
Kenya is the Court of Appeal, presided over by the chief justice
and at least two other judges.23 The Court of Appeal has juris-
diction to hear appeals from the High Court.2* The High
Court, which is presided over by the chiefjustice and at least 11
associate judges (referred to as “puisne” judges),2> has jurisdic-
tion to hear appeals from lower courts and has unlimited orig-
inal jurisdiction in civil and criminal matters.26 Kadhis’ courts
have jurisdiction to hear questions of Muslim law relating to
“personal status, marriage, divorce or inheritance in proceed-
ings in which all the parties profess the Muslim religion.”27
Resident Magistrates’ courts and District Magistrates’ courts,
established under the Magistrates’ Courts Act,28 have limited

jurisdiction in criminal and civil matters, respectively.2?

B.SOURCES OF LAW

Domestic Sources of Law
Laws that affect women’s legal status — including their repro-
ductive rights — derive from a variety of sources. Section 3 of
the Judicature Act3V (the “Judicature Act”) states that the
major sources of Kenyan law include: the Constitution; other
written laws; doctrines of equity and statutes of general appli-
cation in force in England on August 12, 1897; the procedure
and practice observed in courts of justice in England at that
date; African customary law; and the common law. Custom-
ary law is of particular significance to women’s rights and
reproductive rights because this body of law governs person-
al law matters and is indicative of women’s status.

The Constitution declares itself the supreme law of the
land. Any law, either written or unwritten, which is inconsis-
tent with its provisions is void to the extent that it is in con-

flict.3! The Constitution explicitly states that “no law shall
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make any provision that is discriminatory either of itself or in
its effect.”32 However, the grounds of unacceptable discrimi-
natory treatment enumerated in the Constitution are con-
fined to “race, tribe, place of origin or residence or other local
connexion, political opinions, colour or creed.”33 Discrimi-
nation based on gender is thus not explicitly prohibited. This
nondiscrimination provision also does not apply to matters
related to adoption, marriage, divorce, burial, devolution of
property on death, or other matters of personal law.34

Other written sources of Kenyan law include enactments
of the Kenyan Parliament since 1963, and subsidiary legisla-
tion in the form of orders, rules, regulations, directives, and
local by-laws enacted pursuant to the authority of Acts of Par-
liament.35 In addition, certain Acts of the British Parliament
passed before the establishment of the Republic, which are
listed in a schedule to the Judicature Act, are also sources of
law in Kenya. Section 3(1) of the Judicature Act further states
that the common law, doctrines of equity, and statutes of gen-
eral application in force in England on August 12,1897, apply
“only so far as the circumstances of Kenya and its inhabitants
permit and subject to such qualifications as those circum-
stances may render necessary.”3¢ The extent to which English
common law, doctrines, and statutes are applicable in Kenya is
a matter for Kenyan courts to decide based upon the facts of
each case.37 The specific legislative enactments and, where
applicable, judicial decisions relating to reproductive rights are
discussed in specific sections of this chapter.

The Judicature Act directs all courts in Kenya to be “guid-
ed by African customary law in civil cases in which one or
more of the parties is subject to it or affected by it, so far as it
is applicable and is not repugnant to justice and morality or
inconsistent with any written law”’38 Courts are further
directed to “decide all such cases according to substantial jus-
tice without undue regard to technicalities of procedure and
without undue delay’3 The areas of customary law that fall
within the jurisdiction of the district magistrate courts
include: “(a) land held under customary tenure; (b) marriage,
divorce, maintenance or dowry; (c) seduction or pregnancy of
an unmarried woman or girl; (d) enticement of or adultery
with a married woman; (¢) matters affecting status, and in par-
ticular the status of women, widows, and children, including
guardianship, custody, adoption, and legitimacy; (f) and intes-
tate succession and administration of intestate estates, so far as
not governed by any written law.*40 Customary laws relating
to succession have, however, been superseded in large measure
by the Law of Succession Act.*!

Until recently, the status of customary law in Kenya’s legal
system was unclear. In 1987, however, the landmark case of

Otieno v. Ougo*? provided some guidelines for the application

of customary law and reaffirmed its importance in the
Kenyan legal system.The Ofieno court held that “[t]he place of
customary law as the personal law of the people of Kenya is
complementary to the relevant written laws”**3 The court
further found that if a matter of personal law is not governed
by written law, and “if there is clear customary law on this
kind of matter, the common law will not fit the circumstances
of people of Kenya.”** According to Ofieno, Kenyan courts
should only resort to the English common law if in a partic-
ular instance the customs were held to be “repugnant to jus-
tice and morality”*4>

The application of customary law in Kenya continues to
be complicated by the difficulty of ascertaining the content of
these laws. Many of the ethno-linguistic groups in Kenya have
their own systems of customary laws. Some degree of cer-
tainty was attained regarding the application of customary
laws by the 1968 publication of a restatement of customary
laws relating to marriage, divorce, and succession.*® Howev-
er, the restatement is not comprehensive, and the magistrate
courts have statutory authority to call for and hear other evi-
dence regarding African customary law applicable to any case
before them.#7

International Sources of Law

Because international instruments are legally binding, they
create an obligation on the part of the government to under-
take numerous actions, including those at the national level.
Although the Judicature Act does not explicitly state that
international law is a source of Kenyan law, the government
is party to a number of international legal instruments,*3
including, inter alia: the International Covenant on Civil and
Political Rights;** the International Covenant on Economic,
Social and Cultural Rights;>? the Convention on the Elimi-
nation of All Forms of Discrimination Against Women
(“CEDAW™);3! the African Charter on Human and Peoples’
Rights;>2 and the Convention on the Rights of the Child.>3
International law can be an additional tool for the advance-
ment of women’s rights and reproductive rights. Internation-
al legal instruments become enforceable in Kenya after they
are incorporated into domestic law by implementing legisla-
tion.>* Currently, the government has not passed any domes-
tic legislation explicitly incorporating the international
human rights instruments to which Kenya is a party.>> Nev-
ertheless, it has been argued that in the absence of express leg-
islative intent to the contrary, ambiguities in domestic law
should be construed to conform to international treaties to

which Kenya is a party.5¢
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1. Examining Reproduc-

Issues of reproductive health and rights are dealt with in
Kenya within the context of the country’s health and popu-
lation policies. Thus, an understanding of reproductive rights

in Kenya must be based on an examination of those policies.

A.HEALTH LAWS AND POLICIES

Objectives of the Health Policy
The development of the Kenyan health sector is guided by
Kenya’s Health Policy Framework, which was adopted by the
Ministry of Health (“MOH?”) in June 1994.The framework
details comprehensive reform initiatives, with an overall goal
to “promote and improve the health status of all Kenyans
through the deliberate restructuring of the health sector to
make all health services more effective, accessible and afford-
able”>7 An important objective of the Health Policy Frame-
work is to strengthen the central policy-making role of the
MOH in all matters pertaining to health,58 and to facilitate
overall coordination by improving health-management infor-
mation systems®® and strengthening health research.®V At the
same time, planning, management, and resource utilization
functions will be further decentralized to the district level, !
while the MOH will encourage non-governmental organi-
zations (“NGOs”) and private-sector health service providers
to offer services not available through the public sector.62
Resources for government health services will be prioritized
on the basis of their relative capacities to reduce the “burden
of disease,” as well as their cost effectiveness.®> Cost sharing
and other alternative health financing initiatives will also be
expanded.®* In addition, capital expenditure will be better
controlled,®> and part of the financial burden of curative
care will be shifted from the MOH budget to insurance
schemes.06

The Health Policy Framework identifies the need to con-
tinue to manage population growth as a major strategic
imperative®” and targets the HIV/AIDS epidemic as an espe-
cially severe health problem requiring urgent intervention.8
It specifically acknowledges that the HIV/AIDS epidemic
imposes a double burden on women, who are both more vul-
nerable to HIV infection and are adversely affected by the
AIDS epidemic in their role as providers of care in the fami-
ly and community.%? The Health Policy Framework also
addresses issues affecting women’s health and reproductive
health care. In particular, the policy intensifies and expands
coverage of health care interventions through an “Essential

Preventive/Primary Health Care Package” for Kenya. Com-

ponents of this package include: promotion of antenatal and
postnatal care; well-baby care; breast-feeding; improved diet
and nutrition; health education and family planning in a com-
prehensive safe motherhood program;and a strengthening of
basic community health care activities to enable individuals to
assume responsibility for their own health.”0

Increasing attention has been given to reproductive health
matters in Kenyan health policies, and a recent report of the
Kenyan Institute for Reproductive Health calls for the prepa-
ration of a comprehensive reproductive health policy by the
government, together with the review, reform, and improved
enforcement of laws affecting reproductive health to ensure a
comprehensive package of reproductive rights and reproduc-
tive health care.”!

Infrastructure of Health Services

While the majority of health services in Kenya are provid-
ed by the government, NGOs and the private sector provide
approximately 40% of health services and 33% of in-patient
care.”? Public sector health facilities are organized in a hierar-
chical framework consisting of: the Kenyatta National Hospi-
tal (which is both a national referral hospital and a teaching
hospital); provincial hospitals; district hospitals; health centers;
health sub-centers; and dispensaries.”? In 1992, there were
301 hospitals, 477 health centers,and 2,637 health sub-centers
and dispensaries in Kenya.”#The availability of complex diag-
nostic facilities and skilled specialists improves as one moves
up the hierarchy. Access to treatment at higher level facilities
occurs by means of a referral system.”> Most of the public
sector health care facilities are located in urban areas and are
inequitably distributed among and within the country’s
provinces and districts.”®

Most family planning and basic reproductive health care
services are provided through either maternal and child health
or family planning clinics, which have been established in all
public hospitals and health centers,and in most dispensaries.””
Other curative services for reproductive or gynecological
problems are provided through maternity units, gynecolo-
gy/urology units, and other outpatient clinics within hospitals
and health centers.”8 While sexually transmitted diseases
(“STDs”) can be treated in most health facilities, only two
centers in the country specialize in STD treatment.”?

Cost of Health Services

In 1990, the government spent approximately 2.7% of its
gross domestic product on health, compared to a 2.5% aver-
age spent in 1990 by the public sector in the sub-Saharan
Africa region.8) Government expenditure within the health
system is characterized by large administrative expenses and a
bias toward curative care at the expense of preventive care.81
More than 70% of the public health recurrent expenditure is
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allocated to staft salaries and allowances, leaving less than 30%
for pharmaceutical supplies and other non-wage expendi-
tures.82 Further, while hospitals account for a mere 7% of total
public sector health facilities, they are allocated some 69% of
the recurrent health care budget.83 Increasing attention has
been given to preventive and promotive care in recent years,
and the MOH has initiated a number of countrywide pro-
grams to address specific priority health issues in the country,
including family planning and HIV/AIDS.84

Health services were provided free in public sector health
facilities for many years, but user fees began to be gradually
instituted in 1989. Fee exemptions and waivers are available to
some people, and for certain services and illnesses.85 Specifi-
cally, children under five and civil servants below a specified
grade, as well as their spouses and unmarried dependent chil-
dren, need not pay for health services. In addition, health per-
sonnel may grant waivers to patients who cannot afford the
cost of treatment. Family planning counseling, antenatal and
postnatal care, child welfare, and STD clinic services are all
exempted from outpatient charges, as is the treatment of
tuberculosis, leprosy, AIDS, and antenatal complications of
pregnancy. Inpatient fees can also sometimes be exempted,
especially for referrals of patients to provincial, district, and
subdistrict hospitals.8¢

In 1966, in an attempt to make user charges more afford-
able, the government established the National Hospital Insur-
ance Fund (“the Fund”), pursuant to the National Hospital
Insurance Act (the “Hospital Insurance Act”).87 This act
requires persons who earn above a specified taxable income
level,38 or their employers, to contribute toward the fund,8°
which pays for benefits such as allowances for hospital care
and other medical treatments as are periodically prescribed in
regulations.”” In general, benefits paid by the fund include
payment for confinement or treatment expenses necessitated
by antenatal or obstetric requirements.?!

Regulation of Health Care Providers

Who is legally permitted to provide what types of care?
Are there meaningful guarantees of quality control? Because
the Kenyan government regulates these issues, reviewing such
laws is important. Health professionals in Kenya are regulated
by three statutes, namely: the Medical Practitioners and Den-
tists Act?2 (the “Medical Practitioners Act”); the Nurses Act;%3
and the Pharmacy and Poisons Act?* (the ‘“Pharmacy Act”).
The Medical Practitioners Act provides for the establishment
of a Medical Practitioners and Dentists Board (the “Medical
Board”)? and for the appointment of a Registrar of Medical
Practitioners and Dentists.”® The Medical Practitioners Act
also provides for the registration of medical practitioners and

dentists who meet certain requirements of training and “good

character””97 Such registration entitles persons to practice
medicine or dentistry only in salaried posts under govern-
ment health schemes or other institutions that are approved
by the Medical Board. Any practitioner who wishes to engage
in private practice or to obtain compensation for her or his
services is required to obtain a license issued by the Medical
Board.?8 It is a criminal offense for a person to practice or
profess to practice medicine, surgery, or dentistry without
being registered, licensed, or otherwise granted by the Med-
ical Board the right to render medical or dental services.”??
The Medical Board is also entitled to inquire into the conduct
of practitioners registered under the Medical Practitioners Act
and may cancel the registration or license of any person found
guilty of “infamous or disgraceful conduct in a professional
respect.’100

The Nurses Act establishes the Nursing Council of Kenya
(the “Nursing Council’).191 The Nursing Council’s functions
include: the establishment and improvement of standards for
the nursing profession; the training of nurses; and the regula-
tion of the conduct of nurses, including such disciplinary mea-
sures as may be necessary.!02 Provisions are made for the
registration, enrollment, and licensing of nurses, midwives,
community health nurses, psychiatric nurses, and pediatric
nurses who meet certain requirements of “good character”
and training.193 It is an offense for any person who is not reg-
istered, enrolled, or licensed under the Nurses Act to practice
as a nurse in any of the categories mentioned above. The Nurs-
ing Council has the power to suspend or cancel the registra-
tion, license, or enrollment of any person found to be guilty of
negligence, malpractice, impropriety, or misconduct.104

Pharmacists are regulated by the Pharmacy Act, which
makes provision for the establishment of a Pharmacy and Poi-
sons Board (the “Pharmacy Board”)19> and for the appoint-
ment of a registrar who has the responsibility of keeping a
register of pharmacists.100 All persons who satisfy the Phar-
macy Board that they are suitably qualified are entitled to reg-
istration.107 It is a criminal offense for any person who is
not registered to carry on the business of a pharmacist or,
in the course of trade or business, to prepare or dispense a drug
except under the immediate supervision of a pharmacist.108
There are two exceptions to this rule. First, it is lawful for qual-
ified medical practitioners, dentists, and veterinary surgeons to
supply medicine in the course of legitimate treatment. Sec-
ond, persons who are not registered as pharmacists may sell
“non-poisonous” drugs provided that they are sold in their
original condition as received from the suppliers.!%? The term
“non-poisonous drug” is not defined. However, poisonous

drugs are listed in a schedule to the Pharmacy Act.
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Traditional healers are not regulated by Kenyan law. The
government is, however, increasingly recognizing the need for
greater integration of traditional healers into the health care
system. For example, the draft Population Policy for Sustainable
Development recognizes that “[the promotion of] women’s
health and safe motherhood through ante-natal, intra-natal and
post-natal care programmes. ..should include the training and
equipping of Traditional Birth Attendants.’110

Patients’ Rights

Laws also seek to ensure quality health services by protect-
ing the rights of patients. Kenyan law requires medical practi-
tioners to render treatment with “reasonable care” and skill,
and with the informed consent of the person undergoing the
procedure. Section 240 of the Penal Code provides that a per-
son is not criminally responsible for performing,in good faith
and with reasonable care and skill, a surgical operation upon
any person for his or her benefit, if the performance of the
operation is reasonable, having regard to the patient’s state at
the time and to all the circumstances of the case. Section
243(e) of the Penal Code provides that any person who ren-
ders medical or surgical treatment to any person whom he or
she has undertaken to treat,““in a manner so rash or negligent
as to endanger human life or to be likely to cause harm to any
other person,” is guilty of an offense. In the event that a med-
ical practitioner performing a medical or surgical procedure
does not use reasonable care and skill, that person “shall be
deemed to have caused any consequences which adversely
affect the life or health of any person by reason of any omis-
sion to observe or perform that duty.”11

The requirement of informed consent is an established
principle of the English common law, which is applied in
Kenya. To constitute valid consent, the person undergoing a
medical procedure must both know of the risks involved and
willingly consent to undertake these risks.112 By consenting
to the procedure, the patient consents to the risks inherent in
the procedure, but does not consent to negligence on the part
of the surgeon.!13 A client who suffers injury due to the neg-
ligence of a medical practitioner may be able to allege a legal
claim against the practitioner under tort principles of com-
mon law. To succeed in an action for negligence, the plaintift
must prove that the defendant was in breach of the duty of
care owed by medical practitioners toward their clients, and
that, as a result of the breach of that duty, the plaintiff suffered
harm.11% Medical procedures which are performed without
a client’s consent may constitute an actionable tort — “tres-
pass” to the client’s person.115

Finally, a client who is aggrieved by the professional mis-
conduct of a medical practitioner may resort to the Medical

Board. The Preliminary Inquiry Committee, which consists

of seven elected members, is responsible for receiving and
reviewing complaints against a medical practitioner and
reporting to the Medical Board whether a disciplinary inquiry
should be held. If the medical practitioner is, after inquiry by
the Medical Board, found to have been guilty of any “infa-
mous or disgraceful conduct” in a professional respect, the
Medical Board may remove her or his name from the register

and may cancel any license granted to her or him.!16

B. POPULATION AND FAMILY PLANNING

Population and Family Planning Policy

Kenya’s population policy provides the framework within
which its family planning services are provided. Since the
establishment of the Republic, the government has been con-
cerned with managing population growth.!17 Shortly after
Kenya’s independence, the government issued a position paper
entitled African Socialism and its Application to Planning in Kenya,
which stated that a “high rate of population growth means a
large dependent population, reduces the money available for
development, lowers the rate of growth and makes exceeding-
ly difficult the task of increasing social services.”118 As a result,
the government committed itself to prioritizing family plan-
ning programs from its earliest days.1!” The linkages between
population issues and development, and the importance of
family planning in reducing population growth, have been
central tenets of Kenya’s population policies and programs.

In 1967, the government launched the National Family
Planning Programme, through which family planning ser-
vices are still provided as part of the national health-care
delivery system.120 This program was integrated with the
maternal and child health division of the Ministry of Health
(“MOH").121 The growing number of agencies involved in
population-related activities prompted the government to
establish an umbrella body — the National Council for Pop-
ulation and Development (“NCPD”) — to coordinate and
support the activities of these agencies, and to develop an
overall population policy framework. Created in 1982, the
NCPD’s functions include, inter alia:

» to determine priorities in the fields of family plan-

ning and population development activities;

= to advise the government on a national population

policy;

» to plan, supervise, and coordinate an interagency

multimedia information and education program;

= to promote public understanding and acceptance of

family planning; and

= to promote research into contraceptive technology

and into social, cultural, and economic aspects of pop-

ulation planning and development.122
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In the period since 1982, the NCPD has fallen within the
jurisdiction of various ministries, most recently the Office of
the Vice-President and the Minister for Economic Planning
and National Development.!23 Membership of the NCPD is
drawn from government ministries and NGOs that deal with
population programs and have an expertise in population
matters.124 The NCPD Secretariat coordinates and monitors
the activities of 14 NGOs, 11 government ministries, and var-
ious other government agencies. It also collaborates with over
a dozen external donor agency groups.!25

The NCPD prepared the Population Policy Guidelines
(the “Guidelines™),!26 which are the primary framework for
Kenya’s population policy. The Guidelines describe intersec-
toral programs and activities to be carried out by government
agencies and NGOs under the coordination of the NCPD,
clarify the leadership structure, and define the role of educa-
tion, clinical services, and the mass media in promoting
population policies. The Guidelines further establish demo-
graphic, educational, and clinical services goals — to guide
policy and program planning subject to certain “ethical con-
siderations.” For instance, the Guidelines stipulate that no indi-
vidual should be coerced to practice any family planning
method contrary to his or her moral, philosophical, or religious
beliefs, and that sterilizations should only be performed volun-
tarily and with informed consent.!2” While the Guidelines
underscore the coordinating and supportive role of the NCPD
in meeting these goals, they also promote the importance of
decentralizing leadership and planning population activities at
the community level. In accordance with a“District Focus” on
rural development, the Guidelines state that leaders at the local
level will be involved in population and family planning work
through local development committees.128

The most important demographic goal identified in the
Guidelines is the reduction of population growth, which is
supplemented by subsidiary goals of promoting small families,
reducing fertility rates and child mortality, and motivating
Kenyan men to use birth control.!2? Educational goals
include: improving the status of women through equal access
to and opportunities for higher education; training and ensur-
ing remunerative employment; and providing Kenyan youth
with information and education concerning population
matters.!30 Clinical services goals include ensuring the avail-
ability of contraceptive services and adequate counseling,
examination, and follow-up. 13!

Apart from the Guidelines, various other policy docu-
ments reflect a concern for population issues. The Health Pol-
icy Framework, for instance, identifies the management of
population growth as a major strategic imperative of the
MOH and lists specific strategies for the MOH to undertake

in order to meet this imperative. These strategies include
increasing the number of family planning service delivery
points, diversifying the range of available family planning ser-
vices, and promoting safe motherhood and higher maternal
literacy rates.132

Kenya’s development plans!33 also reflect a concern with
the relationship between population management and nation-
al development. The 1989-1993 Development Plan states that
the government policy on population management rests on
two premises. First, neither the absolute level of population nor
its rate of growth per se is seen as the major concern; rather, the
critical issue is the inability of Kenya’s natural resource base
and industry to sustain rapid growth of the labor force. Second,
family planning activities ought to emphasize the benefits of
smaller families by providing programs that offer the prospect
of a better family life.134 The 1994-1996 Development Plan
confirms that the major goals of Kenya’s population policy are
to control population growth and distribution and to reduce
the imbalance between population size and resources available
to the country. It also specifically reaffirms certain principles,
such as: encouraging adequate counseling for natural methods
of family planning; increasing access to family planning advice
and supplies in rural areas; enhancing family life programs in
teacher training institutions; and reconsidering the problem of
adolescent pregnancies.!3>

Most recently, the Republic of Kenya has prepared a draft
National Population Policy for Sustainable Development!30
to succeed the Guidelines. The draft document addresses a
wide variety of issues, including: the environment; gender;
poverty; the elderly; the disabled; youth; and HIV/AIDS. It
also outlines demographic,!37 health services,!38 and social
services goals,!3? which are to guide the implementation of
population programs until the year 2015. A notable inclusion
in this draft is its emphasis on the empowerment of women,
as well as on the improvement of women’s social status and
role in development, and the elimination of all forms of dis-
crimination against women and girls. The draft has yet to be
adopted by the government.

Government Delivery of Family Planning Services

There are currently more than 1,000 government service
delivery points in Kenya providing family planning ser-
vices.140The MOH coordinates the supply of contraceptives
to service delivery points by means of the MOH logistical
management system for contraceptive supplies, which is a
semi-autonomous function of the Medical Supplies Coordi-
nating Unit in Nairobi.14! The 1993 Demographic and
Health Survey found that 68.2% of current users of modern
contraceptive methods — including 72.5% of pill users,

36.6% of condom users, and 70.5% of users of injectable con-
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traceptives — cited government hospitals, health centers, or
dispensaries as their most recent source of supply.142 Further-
more, 63.9% of female sterilizations and 68.9% of intrauterine
device (“IUD”) insertions are performed in government
facilities.!*3 These providers have introduced fees for the
provision of most types of contraceptives, although condoms
continue to be distributed free of charge.l** Male and
female sterilizations are also provided free of charge in gov-
ernment health facilities, although legal abortions are subject
to the usual fees for surgical procedures.!*> The govern-
ment’s National Family Planning Programme also includes an
abundance of information, education, and communication
(“IEC”) materials and messages; however, Kenya has no com-

prehensive IEC policy, strategy, or program framework. 146

C.CONTRACEPTION

The most widely used contraceptive methods in current use
among women are the pill (7.5%), followed by injection (5.5%),
thythm (4.3%), female sterilization (3.9%), IUDs (2.8%), and
condoms (0.9%). Less than 0.5% of women use other methods
such as diaphragms, foams, jellies, NORPLANT®, natural
family planning, withdrawal, or other traditional methods such
as abstinence, herbs, and breast-feeding.147 Men reported the
most common methods of contraception in current use to be
the rhythm method (17.3%) and condoms (11.8%).148

Legal Status of Contraceptives

Kenyan law does not restrict the use of contraceptives.
However, several laws potentially impact the supply and man-
ufacture of contraceptives through restrictions imposed in the
interests of public health. The Pharmacy Board has primary
responsibility for exercising control over pharmaceuticals
within Kenya. Sections 43 and 44(1)(d) of the Pharmacy Act
grant the Minister of Health wide powers to prohibit, regu-
late, or restrict the sale of pharmaceutical drugs and medical
devices.!*? Several other provisions of the Pharmacy Act also
affect the supply of contraceptives to consumers. For example,
when regulating the sale and dispensing of drugs, the Phar-
macy Act makes a distinction between “non-poisonous”
drugs and drugs that are listed as poisons in schedules to this
law. It is not unlawful for any person to sell any “non-poiso-
nous” drug, provided that it is sold in its “original condition as
received by the seller.”150 Spermicidal foams, jellies, and non-
hormonal creams may therefore be sold over the counter
without a prescription, as long as they have not been tam-
pered with in any way by the seller. On the other hand, drugs
that are listed in Part One of the Poisons List Confirmation
Order?!3! (“Part One Drugs”) may only be sold by a pharma-
cist or other authorized dealer.152 Part One Drugs include

“steroid compounds with androgenic or estrogenic or prog-

estational activity,” as well as natural and synthetic hormones
and “any preparations, admixture, extract or other substance
containing any proportion of any substance having the action
of any hormone.” Hormonal contraceptives delivered as oral
pills, implants (including NORPLANT®), or injectables
(including Depo-Provera®) are considered Part One Drugs.
Pharmacists may only sell these drugs to members of the pub-
lic in possession of a prescription from a duly qualified med-
ical practitioner.133 Medical practitioners may, however,
supply or dispense a Part One Drug directly to a client for the
purpose of medical treatment, provided that the drug is dis-
tinctly labeled with the name and address of the person by
whom it is dispensed, and that records are kept of the supply
of the drug in accordance with the Pharmacy Act.154 Fur-
thermore, it is an offense for any person to sell a Part One
Drug by means of a vending machine.15>

A variety of other legal provisions exist to ensure the safe
supply of contraceptives and other drugs to consumers. The
Food, Drugs and Chemical Substances Act!>6 (the “Food
Act”) makes it an offense for any person to sell, prepare, pre-
serve, package, store, or convey for sale any drug or device!57
under unsanitary conditions,!8 or to sell to “the prejudice
of ”the purchaser any drug that is not of the nature, substance,
or quality of the article demanded by the purchaser.13? It is
also an offense for any person to sell any drug that “(a) is adul-
terated; or (b) consists in whole or in part of any filthy, putrid,
disgusting, rotten, decomposed or diseased substance or for-
eign matter.”160

The Pharmacy Act requires all medicines to be clearly
labeled in the manner prescribed by that law and by the rules
enacted thereunder.161 It is an offense to label, package, or sell
a drug or device in a manner that is false or misleading as
regards its ““character,” value, composition, merit, or safety. 162
Any person who sells a device that may cause injury to the
health of the purchaser or user of the device when used in
accordance with directions either on the label or contained
in a separate document delivered with the device and
under such conditions as are customary or usual is also guilty
of an offense. 163

Pursuant to Section 44(1)(d) of the Pharmacy Act, the
Minister of Health may, after consultation with the Pharma-
cy Board, make rules with respect to prohibiting, regulating,
or restricting the manufacture of drugs, pharmaceutical
preparations, and therapeutic substances. For example, Rule
16,issued pursuant to Section 44(1)(d), makes it an offense to
manufacture without a license a drug that will be sold and is
or may be used for the treatment of any human or animal ail-
ment. It further stipulates that in any establishment in which

drugs are manufactured, the drugs must be manufactured by,
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or under the supervision of, a registered pharmacist or a per-
son with either a Fellowship or Associateship from the Royal
Institute of Chemistry or an equivalent qualification recog-
nized by the Pharmacy Board.

Finally, the MOH may, after consulting with the Phar-
macy Board, make rules with respect to importation and
exportation of drugs,!104 and may prohibit or control the
manufacture of any secret, patent, proprietary, or homeopath-
ic medicine, preparation, or appliance.165 The government
has promoted the supply of contraceptives for family plan-
ning activities in Kenya by means of tax exemptions on
imported contraceptives. The Minister for Finance and Plan-
ning has exempted from sales tax all contraceptives (including
contraceptive pills, creams, jellies, foaming tablets, foam in
tubes, diaphragms, IUDs, injectables, and condoms) and preg-
nancy test kits imported into Kenya to be used for family
planning activities.!00 Similarly, the Minister for Finance and
Planning has exempted from import duty all contraceptives
and pregnancy test kits imported into Kenya to be used
exclusively for the purposes of family planning activities.167

Regulation of Information on Contraception

The dissemination of information about contraceptives,
both in the form of commercial advertising and in family
planning education campaigns, is subject to various legal
restrictions set forth in the Pharmacy Act, the Food Act,
the Penal Code,and the Films and Stage Plays Act (the “Films
Act”).168

The Pharmacy Act confers wide powers on the MOH
with respect to prohibiting, regulating, or restricting the
advertising of drugs and medical devices.!% Section 39 pro-
vides that no person shall take part in the publication of an
advertisement!7 referring to a drug, medicine, medical appli-
ance, or similar article in terms that the Pharmacy Board con-
siders to be “extravagant’ and that bears little or no relation to
the pharmacological properties and action of the ingredients
or components thereof.

Explicit graphics or descriptions demonstrating the use of
contraceptive drugs and devices are in danger of contravening
the Films Act and the Penal Code.The Films Act provides for
the establishment of a Board of Censors,!”! which has the
power to examine films and posters to decide whether they
should be approved for exhibition.172 Section 16(4) of the
Films Act provides that the Board of Censors shall not approve
a film or poster that “in its opinion tends to prejudice the
maintenance of public order or offend decency, or the public
exhibition or display of which would in its opinion for any
other reason be undesirable in the public interest.’173 Section
181(1) of the Penal Code makes it an offense for any person

who “for the purpose of or by way of trade or for the purpose

of distribution or public exhibition, makes, produces or has in
his possession any one or more obscene writings, drawings,
prints, paintings, printed matter, pictures, posters, emblems,
photographs, cinematograph films or any other obscene
objects, or any other object tending to corrupt morals’174
Courts have the power to order the destruction of any
obscene matter or thing to which this section relates.17>
Finally, the Minister of Justice has the general power to
prohibit the printing, publishing, importation, sale, supply,
advertisement, distribution, or reproduction of any publica-
tion, if this action appears to be reasonably required in the
interests of “defence, public safety, public order, public moral-
ity or public health and to be reasonably justifiable in a demo-

cratic society.’176

D. ABORTION

Legal Status of Abortion

Although the Penal Code contains restrictive provisions relat-
ing to abortion, the scope of these laws remains unclear. Sec-
tion 158 of the Penal Code states that “[a]ny person who, with
intent to procure miscarriage of a woman...unlawfully
administers to her or causes her to take any poison or other
noxious thing, or uses any force of any kind, or uses any other
means whatever, is guilty of a felony....”177 A similarly worded
provision makes it an offense for a woman to do anything with
the intent to unlawfully “procure her own miscarriage.”178
Furthermore, Section 160 makes it unlawtul to “suppl[y] to or
procure for any person or thing whatever, knowing that it is
intended to be unlawfully used to procure the miscarriage of
a woman.”179 The application of these criminal provisions is
made uncertain by the vagueness of the “intent” requirement
and by the absence of definitions for key terms such as “poi-
son,” “noxious thing,” and “miscarriage.”

The Penal Code provides for limited circumstances in
which a pregnancy may lawfully be terminated. Section 240
of the Penal Code states that a “person is not criminally
responsible for performing in good faith and with reasonable
care and skill a surgical operation upon...an unborn child
for the preservation of the mother life, if the performance
of the operation is reasonable, having regard to the patient’s
state at the time and to all the circumstances of the case’’180
Surgical abortions are therefore legal when the procedure
is performed in good faith for the preservation of the life of
the mother.

Despite the apparently limited grounds for lawful abor-
tions provided by Section 240 of the Penal Code, legal schol-
ars have suggested that Kenyan courts may recognize English
legal practice as it existed before the passage of the Abortion
Act, 1967 (England).!8! Pursuant to English legal practice at
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that time, abortions could be performed either to save the life
of the mother or to preserve the mental or physical health of
the woman. 182

Requirements for Obtaining Legal Abortion

Section 22(1) of the Medical Practitioners Act makes it a
criminal offense for any person other than a registered or
licensed medical practitioner to practice medicine or surgery
in Kenya. Any lawful procedure involving the termination of
a pregnancy may therefore be performed only by a medical
practitioner registered or licensed under the Medical Practi-
tioners Act. According to principles of informed consent pur-
suant to the English common law,183 the woman on whom
the procedure will be performed must consent to the proce-
dure. Kenyan law does not, however, require spousal consent
for abortions.

Penalties

The Penal Code prescribes severe penalties for the perfor-
mance of unlawful abortions. Any person who contravenes
Section 158 of the Penal Code by using any means with the
intent to unlawfully procure the miscarriage of a woman is
liable to imprisonment for 14 years. A person who is convict-
ed of unlawfully supplying an abortifacient, pursuant to Sec-
tion 160 of the Penal Code, may be sentenced to three years
of imprisonment. These penalties apply irrespective of
whether or not the woman was, in fact, pregnant. In addition,
a woman convicted under Section 159 of the Penal Code of
using any means to unlawfully procure her own miscarriage
is liable to imprisonment for seven years.

Regulation on Abortion Information

Section 38 of the Pharmacy Act makes it an offense for any
person to take part in the publication of any advertisement
referring to any drug, appliance, or article in terms that are
calculated to lead to the use of the drug, appliance, or article
for “procuring the miscarriage of women.” 184 However, such
advertisements may legally appear in a publication of a tech-
nical character intended for circulation among: medical prac-
titioners, dentists, and veterinary surgeons, or students of these
professions; pharmacists or student pharmacists and autho-
rized sellers of poisons; or persons carrying on a business that

includes the sale or supply of surgical appliances.!8>

E. STERILIZATION

Kenyan law does not explicitly regulate sterilization, leaving
the performance of such procedures subject to the same legal
provisions that apply generally to surgical and medical proce-
dures. For a discussion of these provisions, see the section
on Patients’ Rights, above. While both male and female
sterilizations are provided free of charge in government
health facilities, 186 the majority of female sterilizations are

performed in such facilities. 187

F. FEMALE GENITAL MUTILATION/
FEMALE CIRCUMCISION

There is currently no law explicitly prohibiting female geni-
tal mutilation (“FGM”) — also referred to as female circum-
cision. The prevalence of FGM in Kenya is estimated to be
50%.188 In 1990, the Assistant Minister for Cultural and Social
Services announced that the government had officially
banned FGM, 18 although the legislature did not pass any
laws prohibiting it.190 Nevertheless, FGM may conceivably
give rise to criminal actions under any one of the provisions
of the Penal Code that criminalize assault or the infliction of
bodily harm to any person.!?! The practice of FGM may also
give rise to civil actions under the general law of tort.192 For
further discussion regarding FGM see the section on adoles-

cents below.

G. HIV/AIDS AND SEXUALLY TRANSMITTED
DISEASES

Examining HIV/AIDS issues within a reproductive health
framework is essential insofar as the two areas are interrelated
from both medical and public health standpoints. Hence, a
full evaluation of laws and policies affecting reproductive
health and rights in Kenya must examine HIV/AIDS and
sexually transmitted diseases (“STDs”). The first diagnosis of
AIDS in Kenya was made in 1984. By 1993, 39,000 cases of
AIDS had been reported, and it was estimated that 841,700
people in Kenya were infected with HIV.193 In June 1996,
the World Health Organization reported 65,647 cases of
AIDS in Kenya, including approximately 35,428 males
and 30,076 females.194

Laws Affecting HIV/AIDS

In July 1987, the MOH declared AIDS to be a “notifiable
infectious disease;”195 pursuant to powers conferred upon it
pursuant to Section 17(2)(a) of the Public Health Act.196
Thus, Section 18(1) of the Public Health Act imposes notifi-
cation requirements on certain persons if they are inmates of
any building, other than a hospital that receives patients with
notifiable infectious diseases, who are suffering from a “noti-
fiable infectious disease.”197 Any person who fails to comply
with the notification requirements in this provision is guilty of
an offense and is liable to be fined.198 Although AIDS, but
not HIV, has been classified as a “notifiable infectious disease,”
both AIDS and HIV fall within the definition of an “infec-
tious disease” in the Public Health Act,!99 which contains
potentially drastic provisions for the control of infectious dis-
eases. Medical officers of health may enter and inspect premis-
es in which inhabitants may have been exposed to an
“infectious disease” and may medically examine persons dur-

ing such inspections.200 Medical officers of health also have
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wide powers to order the cleansing and disinfecting of
buildings and to direct the destruction of any building or
thing that has been exposed to infection.201 Where a medical
officer of health is of the opinion that a person who is suffer-
ing from, or may be a carrier of an “infectious disease” is not
being properly accommodated or treated, the person may be
removed to a hospital or other place of isolation and detained
there until it is determined that the person no longer consti-
tutes a danger to the public health.292 If a person who is suf-
fering from an “infectious disease” willfully exposes herself or
himself in public without proper precautions, or enters any
public conveyance without previously notifying the owner,
conductor, or driver of her or his condition, that person is
guilty of an offense and is liable to a fine or to imprison-
ment.29% Any owner or driver of a public conveyance who
fails to immediately disinfect the vehicle after it was know-
ingly used to convey a person suffering from an infectious
disease is guilty of an offense.204 Similarly, it is an offense “to
let for hire” any premises in which a person has been suffer-
ing from an infectious disease without first disinfecting
the premises.20

The Penal Code also contains several other provisions that,
while not directly related to HIV/AIDS, may be used to
penalize the behavior of people who are infected with HIV
or AIDS. Section 186 of the Penal Code makes it is an offense
for any person to unlawfully or negligently undertake any act
that the person knows or has reason to believe to be likely to
spread the infection of any disease dangerous to life. This pro-
vision may be applied to any range of activities that might
promote the spread of HIV infection, including, for example,
risky sexual behavior, sharing of used hypodermic needles, or
improper disposal of medical waste. Persons who know them-
selves to be infected with HIV but who nevertheless engage
in unprotected sex, and thereby transmit the HIV virus to
another person, could conceivably also be charged with
manslaughter or murder pursuant to Sections 202 and 203 of
the Penal Code.2%¢ However, since the time lag between
infection with HIV and subsequent death due to AIDS-relat-
ed illnesses is typically longer than one year, conviction for
murder or manslaughter under these circumstances may be
precluded by Section 215 of the Penal Code, which states that
a“person is not deemed to have killed another if the death of
that person does not take place within a year and a day of the
cause of death 207

Laws Affecting STDs

The Public Health Act contains measures to combat the
spread of the following STDs:208 syphilis, gonorrhea, gonor-

rheal ophthalmia, soft chancre, venereal warts, and venereal

granuloma.2%? Under the statute, every person who knows or
has reason to believe that she or he is suffering from an STD
must immediately consult a medical practitioner and submit
to medical treatment.210 Similarly, parents or guardians who
know that their child is suffering from any such disease are
legally required to ensure that the child receives medical treat-
ment.2!1 Failure to comply with the provisions of this law
constitutes a punishable offense.212

The Public Health Act enables the Minister of Health,
after receipt of a report by a medical officer, to issue an order
requiring the medical examination of a person whom the
Minister of Health has reason to believe is suftering from an
STD.213 Alternatively, if a government medical officer or dis-
trict surgeon knows or has reason to believe that a person is
suffering from an STD in a communicable form, and that the
person is not under medical treatment or is not receiving
treatment regularly, the officer must notify the person of the
relevant requirements of the Public Health Act. If the person
still does not comply with these requirements, the medical
officer or district surgeon must report the matter to a magis-
trate.214 On receipt of such a report, the magistrate may make
or institute such inquiries, orders, or proceedings as may be
necessary for the proper enforcement of the relevant provi-
sions of the Public Health Act.215

In addition to the duty to seek medical treatment, persons
suffering from an STD have a duty to protect other people
from infection. It is an offense for a person who knows or
should reasonably have known himself or herself to be sufter-
ing from an STD in a communicable form to accept or con-
tinue in employment in any capacity that entails the care of
children or the handling of food or food utensils intended for
consumption or use by other persons. It is also an offense for
an employer to hire or continue to employ a person in such
a capacity when the employer knows or should reason-
ably know that the employee is suffering from an STD.216
More generally, a person who willfully or by culpable negli-
gence infects any other person with an STD, or permits any
act likely to lead to the infection of any other person, is guilty
of an offense.217

The Public Health Act also contains various provisions that
affect the dissemination of information regarding the treat-
ment of STDs. Section 45 of the Public Health Act imposes a
duty on medical practitioners to provide information to their
clients regarding the nature and treatment of STDs. Pursuant
to this section, medical practitioners who attend to any
patient for STD-related care are required to: inform the
patient of the infectious nature of the disease and of the penal-

ties arising from infecting another person; warn the patient




LAWS AND POLICIES AFFECTING THEIR REPRODUCTIVE LIVES

PAGE 65

against contracting marriage until cured of the disease or until
it is no longer infectious; and give the patient printed infor-
mation supplied to the medical practitioner by the Medical
Department regarding the treatment of STDs and the duties
of persons suffering from STDs.218

Other means of dissemination of information regarding
the treatment of STDs are specifically regulated by Section
55(1) of the Public Health Act, which prohibits the publica-
tion of any advertisement or statement “intended to promote
the sale of any medicine, appliance or article for the alleviation
or cure of any venereal disease affecting the generative organs
or functions, or of sexual impotence, or of any complaint or
infirmity arising from or relating to sexual impotence’’21?
This ban does not, however, apply to publications by the
Medical Department or any municipal council, public hospi-
tal, or other public body in the discharge of its lawful duties.
The section also does not apply to publications by any soci-
ety or person acting with the authority of the MOH, or to
any books, documents, or papers published in good faith for
the advancement of medical science.220

Policies Affecting Prevention and Treatment of HIV/AIDS

In 1984, in response to the emerging HIV/AIDS epidem-
ic, the government created a National AIDS Committee to
advise it regarding the control and prevention of AIDS.221
Three years later, the Kenya National AIDS Control Pro-
gramme (“KNACP”) was launched,??2 and the AIDS Pro-
gramme Secretariat was created to coordinate HIV/AIDS
prevention activities and manage the KNACP in accordance
with five-year medium-term plans for AIDS control.223 In
early 1996, the KNACP was replaced by the National AIDS
and Sexually Transmitted Diseases Control Programme.224 A
new policy paper on AIDS, which outlines future govern-
ment policy and describes the roles of various agencies
involved in HIV/AIDS prevention activities, has been incor-
porated into a sessional paper that was to be submitted to the
Kenyan Parliament by December 1996.225

The government’s HIV/AIDS policies have three primary
objectives: to prevent infection, to reduce the personal and
social impact of HIV infection, and to mobilize and unify
national and international efforts against AIDS.226 A variety
of strategies have been identified to reduce transmission
of HIV/AIDS in Kenya, including: dissemination of in-
formation regarding methods to prevent infection with
HIV/AIDS; early detection and treatment of STDs; promo-
tion of “universal precautions” among health care workers;
and provision of facilities for the voluntary testing and coun-
seling of pregnant women.22’ The government has also com-
mitted itself to providing humane care to people infected with
HIV/AIDS,228 and to ensuring that HIV/AIDS prevention

programs do not stigmatize or discriminate against people
infected with HIV/AIDS.229 In addition, government policy
dictates that the coverage afforded by social security and health
insurance schemes to people with HIV/AIDS should be
equivalent to that provided to people with other diseases.230

. Understanding the
Exercise of Reproductive
Rights:Women’s

Legal Status

Women’s reproductive health and rights cannot be fully eval-
uated without investigating women’s status within the society
in which they live. Not only do laws relating to women’s legal
status reflect societal attitudes that will affect reproductive
rights, but such laws often have a direct impact on women’s
ability to exercise reproductive rights. The legal context of
family life, a woman’s access to education, and laws and
policies affecting her economic status can contribute to the
promotion or the prohibition of a woman’s access to
reproductive health care and her ability to make voluntary,
informed decisions about such care. Laws regarding the age
of first marriage can have a significant impact on a young
woman’s reproductive health. Furthermore, rape laws and
other laws prohibiting sexual assault or domestic violence
present significant rights issues and can also have direct con-

sequences for women’s health.

A.RIGHTS WITHIN MARRIAGE

Marriage Law

Kenyan law recognizes four regimes of marriage — statuto-
ry, Islamic, Hindu, and African customary laws of marriage.23!
The various laws contain different provisions with respect to
matters such as minimum age of marriage, consent, registra-
tion, and grounds for divorce.232 Customary laws in particu-
lar have numerous variations, due to the large number of
ethnic groups.

Statutory marriages are governed by the Marriage Ordi-
nance233 and the African Christian Marriage and Divorce
Ordinance?34 (the ““African Christian Marriage Ordinance™).
The Marriage Ordinance stipulates that a statutory marriage
1s invalid if either party is already married by customary law to
any person other than the person with whom the statutory
marriage is contracted.23> In addition, a person who is mar-
ried under statutory law cannot enter into a customary mar-
riage for the duration of the statutory marriage.23¢ However,
Section 37 of the Marriage Ordinance recognizes custom-

ary marriages by providing that “nothing in this Ordinance
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contained shall affect the validity of any marriage contracted
under or in accordance with any native law or custom, or
in any manner apply to marriages so contracted”’237 The
African Christian Marriage Ordinance provides for the mar-
riage of African Christians and for the dissolution of such
marriages. This ordinance allows persons already married by
customary law to convert their union into a statutory mar-
riage.238The African Christian Marriage Ordinance also pro-
vides that any African woman married under this ordinance
or under the Marriage Ordinance is deemed to have attained
“majority” status upon widowhood and has a right to receive
support for herself and her children from the brother or oth-
er relative of her deceased husband without having to cohab-
it with that person.239

Other religious marriages are also recognized. Marriages
performed according to Hindu rites and ceremonies are recog-
nized by the Hindu Marriage and Divorce Ordinance 240
(the “Hindu Marriage Ordinance”), whose general effect is
to confer upon Hindu marriages substantially the same status
as a monogamous marriage under the Marriage Ordi-
nance.2*! Hindu marriages may not be solemnized if either
party is already married.2*2> The Mohammedan Marriage,
Divorce and Succession Ordinance243 (the “Mohammedan
Marriage Ordinance”) provides for the recognition of mar-
riages contracted under Islamic law;24* while the Mohammedan
Marriage and Divorce Registration Ordinance2*>  (the
“Mohammedan Marriage Registration Ordinance”) makes
provision for the registration of such marriages. It is a criminal
offense for a person to contract an Islamic marriage while that
person is already married in accordance with the Marriage
Ordinance, the law of any Christian country, or African custom-
ary law.240 There is, however, no statutory restriction against
polygamous marriages conducted under Islamic law.

Marital customs and practices vary among the more than 40
ethnic groups in Kenya. In order for a marriage to be validly
constituted, the customary laws of every ethnic group require
the bridegroom to make payments of livestock or other prop-
erty to the father or guardian of the bride.247 All systems of
customary law permit men to enter into any number of mar-
riages simultaneously, while prohibiting women from entering
into a subsequent marriage during the continuance of a prior
marriage.2* While the prior consent of both spouses is now
essential to the validity of marriage under all systems of cus-
tomary law;, the consent of the first or senior wife is not required
before the husband takes a subsequent wife.24? Special types
of marriage, including levirate unions2>° and widow inheri-
tance, 25! are still practiced among some ethnic groups.2>2
For a discussion on marriage and adolescents see section on

adolescents below.

Divorce and Custody Law

Like marriage, divorce is regulated by various laws. The
Matrimonial Causes Ordinance?33 governs the dissolution of
statutory marriages. According to this Ordinance, a person
may only petition a court for divorce after three years of mar-
riage, except in the case of “exceptional hardship” or when
her or his spouse has been guilty of “exceptional depravi-
ty”” 254 After three years of marriage, either spouse may peti-
tion for divorce on the grounds of: adultery; desertion
without cause for at least three years immediately preceding
the petition; cruelty; or incurable unsoundness of mind.255 In
addition, the wife may petition for divorce on the ground that
her husband has, since the celebration of the marriage, been
guilty of “rape, sodomy, or bestiality” 256 The Matrimonial
Causes Ordinance also makes provision for decrees of judicial
separation or nullity of a marriage in specified circum-
stances.2>7 A husband may, in a petition for divorce or separa-
tion, claim damages from any person on the ground of
adultery with his wife, 238 but no similar relief is available to
wives whose husbands have committed adultery.

Parties to a Hindu marriage may petition for divorce on
any of the grounds listed above, together with certain addi-
tional grounds peculiar to Hindu marriages. A petition for
divorce may, for example, be presented to the court on the
grounds that the respondent has converted to another reli-
gion or has “renounced the world” by entering and remain-
ing in a religious order “apart from the world” for at least three
years immediately preceding the petition.25? Petitions may
also be made under the Hindu Marriage Ordinance for
decrees of judicial separation or to nullify a marriage.260

Islamic divorces are governed by Islamic law;26! although
the Mohammedan Marriage Registration Ordinance makes
provision for the registration of such divorces.262 In a suit for
divorce, the burden of proof of the applicable principles of
Islamic law rests on the party bringing the action.263 The
principal forms of Islamic divorce are talaq, the unilateral
repudiation of the marriage by a husband, and khula, the seek-
ing of marital dissolution by a wife by giving consideration to
her husband for her release.204

A divorce under customary law may be granted either
by the elders of the community with the assistance of the
families of the spouses or by a court.265> Customary law typi-
cally does not enumerate a fixed list of grounds for divorce,
although it is possible to identify certain matters that normal-
ly constitute grounds for divorce.206 Among Kikuyu and Luo
people, for instance, divorce is typically granted to either
spouse due to: refusal of sexual intercourse without just cause;

witchcraft; habitual theft; willful desertion; incest; or excessive
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physical cruelty.267 Among the Luo, a man may divorce his
wife for her “habitual adultery” with any man, although a wife
may divorce her husband for his “habitual adultery” only if the
woman with whom the husband had adulterous relations was
married.208 Among the Kikuyu, even a single act of adultery
by the wife is a ground for divorce by the husband, while adul-
tery is never a ground for divorce by the wife. 26 Among both
the Luo and the Kikuyu, the impotence or infertility of a hus-
band may be grounds for divorce by the wife, while a wife’s
barrenness is not a ground for divorce by the husband.270
Child custody and maintenance following the dissolution
of a marriage are addressed by a number of statutes, including
the Matrimonial Causes Ordinance,2’! the Guardianship of
Infants Ordinance272 (the “Guardianship Ordinance™),and the
Subordinate Courts (Separation and Maintenance) Ordi-
nance 273 (the “Separation and Maintenance Ordinance”).In a
judicial separation granted under the Separation and Mainte-
nance Ordinance,274 the court may make an order granting
legal custody of any children of the marriage under 16 years of
age to the wife.275 In proceedings for divorce, judicial separa-
tion, or nullity, Section 30 of the Matrimonial Causes Ordi-
nance provides that the court may make such provision
regarding the custody of children as it considers just.27¢ In
making an order as to custody of and access to children of the
marriage, the welfare of the child is always the first and para-
mount consideration.?’” The court must also consider the par-
ents’ conduct and wishes.2’8 While both parents have equal
rights to apply for custody,2”? in practice the court normally
awards custody of children below the age of seven to the moth-
er on the basis that mothers are best able to look after young
children who are still wholly dependent on adults for sur-
vival.280 Where the court awards custody of a child to the
mother, it may order the father to pay to her such weekly or
other periodical sum as the court, having regard to the means
of the father, considers reasonable for maintenance of the
child.281 In addition, in any suit for divorce, judicial separation,
or nullity, the court may order that the husband pay the wife
such annual, monthly, or weekly sum of money for any term,
not exceeding her life, as the court may deem reasonable.282
Custody of Hindu children is governed by the statutory
law described above,283 as are issues of maintenance.284 Rules
of custody differ among various schools of Islamic law,
although custody of boys under seven and girls under nine is
generally with the mother, and above those ages with the
father.285 Upon divorce, a Muslim wife is only entitled to
maintenance for the period of her iddat,28¢ which is normal-
ly three months.287 Under customary law, the father is nor-
mally entitled to custody,238 and wives are not usually entitled

to maintenance upon separation or divorce.28?

B. ECONOMIC AND SOCIAL RIGHTS

Property Rights
The Registered Lands Act??0 and the Law of Succession
Act?9! (the “Succession Act”) are the primary statutes gov-
erning ownership and use of agricultural land in Kenya.292
Once title to a portion of land has been registered, the Reg-
istered Lands Act vests absolute title to that property in the
registered owner, while removing all other claims to the
land that might exist.2?3 Although this statute grants women
an equal right to register title to land, the law was enacted
in a context in which women traditionally could not own
land and inheritance of land occurred by male lineage.2%4
When the Registered Lands Act was passed men rushed to
register land,??> and the passage of the statute did not
permit subsequent alteration of the register, thereby preclud-
ing many women from changing the register to accommo-
date their interests.296

The Succession Act,2%7 which took effect in 1981, sought to
provide uniformity to an area of law that had been governed

298 — African customary law,

according to four legal regimes
statutory law, Hindu law, and Islamic law. Two elements of the
statute — an exemption for Muslims??? and a provision stating
that the inheritance of livestock and agricultural lands continue
to be governed by customary law3%0 — have undermined the
attempt to achieve uniformity. In addition, although Section 35
grants the surviving spouse a life interest in an intestate estate, that
right terminates for a widow upon remarriage;30! no similar
restriction is placed on the rights of widowers. (This provision
remains somewhat of an anomaly in a statute that also grants

women the same capacity to make a will as men,302

and grants
men and women equal rights to inherit from a parent or sibling.)

Despite the removal of formal legal impediments to equal
inheritance rights for women, as a consequence of testamen-
tary freedom, the Succession Act imposes no obligation on
fathers to provide for their daughters. Fathers continue the
customary practice of transferring land to their sons on the
assumption that a daughter will marry and gain access to land
through her status as a wife.303 Furthermore, customary laws
of inheritance, which preclude a daughter’s right to inherit
land, are still highly respected even though they are not legal-
ly enforceable.394 These practices are able to continue because
most inheritance issues do not come before the courts,3%3 or
court opinions are not available. Furthermore, current prop-
erty laws continue to be interpreted and applied in a conser-
vative manner.3%¢ In the case of Estate of Njeru Kamanga, for
instance, the daughters of the deceased were disinherited by
the magistrate, who felt that they had no right to the father’s
property because they were married — despite the unequiv-

ocal provisions of the Succession Act.307
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Labor Rights

The Employment Act,3%8 the primary statute governing
employment in Kenya, has been criticized for failing to
address issues of gender inequality and job discrimination on
the basis of sex, including sexual harassment.30° The Employ-
ment Act also contains certain provisions that, although
designed to protect women, also restrict their employment
opportunities. Subject to certain exceptions,3!10 women may
not be employed in industrial undertakings at night.3!1
‘Women are also generally prohibited from being employed in
underground work in a mine.312 The Minister of Labor also
has the power to prohibit the employment of women in any
other specified trade or occupation.3!3 The position of
women in the workplace is further compromised by restric-
tive provisions regarding maternity leave. While Section 7(2)
of the Employment Act provides that women employees are
entitled to two months maternity leave with full pay, this pro-
vision is subject to the restriction that a woman who has tak-
en two months maternity leave shall forfeit her annual leave
for that year.314 Furthermore, in 1985, the president of Kenya
announced that no civil servant who had more than four
children would be eligible for paid maternity leave.315

Various other legal restrictions affect the financial security of
women employees. Kenyan pension law provides that a widow
loses her work pension upon remarriage, whereas a man does
not.316 Furthermore, the terms of civil service for women state
that they are not entitled to a housing allowance.317

Rules Governing Credit

Although Kenyan law does not restrict women’s access to
credit services, most credit institutions require collateral in the
form of immovable property.318 This mandate greatly restricts
the number of women who qualify for loans, considering that
women have traditionally been excluded from land owner-
ship.319 In addition, most banks require women borrowing
money to have a male guarantor or their husband’s permis-
sion.320 In recognition of the difficulties that women expe-
rience in gaining access to credit, the 1994 to 1996 National
Development Plan commits the government to promoting
agricultural production through the establishment of special
credit schemes for women who belong to women’s groups.321

Access to Education

Kenyan law does not explicitly restrict women’s access
to education. At higher levels of education, however, signif-
icant discrepancies remain in the ratio of male to female stu-
dents.322 The 1994 to 1996 National Development Plan
recognizes that women continue to be disadvantaged in edu-
cation and outlines steps to remedy the problem.323 For a
further discussion regarding education, see section on adoles-

cents below.

Women’s Bureaus

Women’s issues are addressed officially under the auspices
of the Women’s Bureau within the Ministry of Culture and
Social Services.324The main functions of the Women’s Bureau
are to: assist women to improve their economic status; create an
awareness of women’s contributions to development; promote
women’s interests in the design and implementation of devel-
opment projects;and conduct research on women.325 Since its
establishment in 1975,326 the Women’s Bureau has facilitated
the creation of about 250 women’s NGOs and agencies,

which serve more than 17,000 women’s groups.327

C.RIGHT TO PHYSICAL INTEGRITY

Rape
The Penal Code prescribes severe penalties for persons con-
victed of rape and other forms of non-consensual sexual
intercourse.328 The Penal Code states that a person is guilty of
rape if he has sexual intercourse with a woman or girl with-
out her consent, or if she is coerced or deceived in some way
into giving her consent.32 Despite the seemingly broad lan-
guage of the Penal Code, it has traditionally been accepted
that husbands cannot be convicted of raping their wives, as
consent to sexual intercourse is considered to be implied in
marriage; if the parties are judicially separated, the husband
may be convicted of rape.330 The penalty for both rape and
attempted rape is life imprisonment with hard labor, with or
without corporal punishment.33! Any person who has sexu-
al intercourse with a woman or girl knowing that she is an
“idiot or imbecile” is liable to imprisonment with hard labor
for 14 years, with or without corporal punishment.332
Various other sexual offenses are contained in Chapter XV
of the Penal Code, including inter alia: abduction of a woman
of any age against her will for the purposes of marriage or
sexual relations;333 “indecent assault” of any woman or
girl;334 procurement of women or girls for the purpose of
prostitution;33> inducement of sexual intercourse through
duress, fraud, or the administration of overpowering drugs;33¢
and detention of any woman against her will for the purpos-
es of sexual intercourse.>37 Chapter XV also identifies sever-
al offenses in relation to unlawful sexual intercourse with
minors. In particular, Section 145 of the Penal Code provides
that unlawful sexual intercourse with any girl under the age
of 14 years constitutes an offense, irrespective of whether or
not she consented to sexual intercourse.338 It is, however, suf-
ficient defense to such a charge of statutory rape that the
accused had reason to believe, and did in fact believe, that the
girl was 14 years or older, or that the girl was his wife.33? For
further discussion on sexual offenses against minors, see the

section on adolescents below.
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Domestic Violence

Wife-beating is fairly prevalent in Kenya.340 The continu-
ation of this practice may be attributable to the fact that every
regime of customary law in Kenya grants husbands the right to
“chastise” their wives for “misconduct.”>*1 Under Kenyan
customary laws, only “unjustified or excessive beating” by the
husband would be sufficient ground for divorce or for the wife
to return to her family.342 Nonetheless, violence against a wife
might constitute an offense under any one of the provisions of
the Penal Code criminalizing assault, which is defined as the
unlawful infliction of bodily harm to any person or the intent
to unlawfully harm another person.3*3 Assault or battery may
also be grounds for civil actions in tort.3%4

Sexual Harassment

Both physical and verbal sexual harassment constitute
criminal offenses under Section 144 of the Penal Code. An
act of physical sexual harassment may constitute an offense
under Section 144(1) of the Penal Code, which provides that
any person who “unlawfully and indecently assaults any
woman or girl” is guilty of a felony punishable by imprison-
ment with hard labor for five years, with or without corporal
punishment.3*> A Kenyan court made the following signifi-
cant observations in relation to what constitutes “indecent
assault”:“An assault accompanied by utterances suggestive of
sexual intercourse is an indecent assault, as also an assault by
touching. .. The simple issue usually is whether the assault was
intentional and whether it was indecent. Utterances sugges-
tive of sexual intercourse could change an otherwise simple
assault into an indecent assault. . .” 346 Verbal sexual harassment
may also be grounds for a criminal charge pursuant to Section
144(3) of the Penal Code, which provides that any person
who, “intending to insult the modesty of any woman or girl,
utters any word, makes any sound or gesture or exhibits any
object, intending that the word or sound shall be heard, or
that the gesture or object shall be seen, by the woman or girl,

or intrudes upon the privacy of the woman or girl,” is guilty

of a misdemeanor.347

iv. Focusing on the

Rights of a Special Group:

The needs of adolescents are often unrecognized or neglected.
Given that approximately 26% of the Kenyan population is
between the ages of 10 and 19,348 it is particularly important
to meet the reproductive health needs of this group. The eftort
to address issues of adolescent rights, including those related to
reproductive health, is important for women’s right to self-

determination, as well as for their health.

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

Although Kenya’s laws and policies do not explicitly restrict
the provision of services to adolescents, the government
does not provide reproductive health programs or services
specifically geared towards their needs.34 Kenya’s Health Pol-
icy Framework does, however, identify the need for
“[p]romotion of fora to examine the sensitive issue of youth
contraceptives....” 350

B. FEMALE GENITAL MUTILATION
AND ADOLESCENTS

Despite repeated condemnation by the executive branch of
government in recent years, the practice is still as prevalent in
Kenya today as it was at the beginning of the century.3>! In
1982, President Mot issued an official statement against FGM
after the deaths of 14 girls from complications of excision3>2
and instructed the police to pursue murder charges against
people who carry out the procedure with fatal results.353 The
Director of Medical Services also ordered that no health ofti-
cial should carry out the procedure without the office’s spe-
cific permission.3>* In December 1989, President Moi called
upon Kenyan communities who still practice FGM to stop
the practice immediately.3%> Six months later, the Assistant
Minister for Cultural and Social Services announced that the
government had officially banned female genital mutila-
tion.35 Despite this commitment of the executive to out-
right prohibition of FGM, the legislature has not been
forthcoming in passing any laws banning the practice.357 In
November 1995, a proposal to outlaw the practice was defeat-
ed in the Kenyan Parliament.3>8 It is conceivable, however,
that FGM may be reported as a criminal action pursuant to
any one of the provisions of the Penal Code that bar assault or
the infliction of bodily harm to any person.>? It may also

give rise to civil actions under tort law.

C.MARRIAGE AND ADOLESCENTS

The minimum age at which persons may be married in
Kenya differs according to the marital regime under which
the marriage is solemnized. The Marriage Ordinance requires
parties to a statutory marriage to be at least 16 years of age.360
If either party, other than a widow or widower, is under 21
years of age, the legal guardian of that party is required to give
her or his written consent to the marriage.>¢! Under Hindu
law, the minimum age for marriage is 18 for the bridegroom
and 16 for the bride.362Women who wish to marry between
the ages of 16 and 18 require the consent of a guardian.363
Neither the Mohammedan Marriage Ordinance nor the
Mohammedan Marriage Registration Ordinance specifies a

minimum age for first marriage for persons married in Kenya
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under Islamic law, and the issue of whether the Quran permits
child marriage has proved to be contentious.304 Nevertheless,
it appears that, while Muslim girls may be given in marriage
by their guardians even before puberty, they have the option
of accepting or rejecting the marriage upon reaching puber-
ty.365 None of the customary laws in Kenya specify a mini-
mum age at which persons become legally capable of
entering into marriage. In general, however, female genital
mutilation is a prerequisite to marriage, although many ethnic
groups no longer apply this requirement. Certain ethnic
groups, including the Kikuyu, also require women to have

passed their first menstrual period before marriage.360

D. EDUCATION AND ADOLESCENTS

The gender ratio of female to male students in educational
institutions has generally improved in recent years, although
significant discrepancies remain at higher levels of education.
In primary schools, the female-to-male ratio has increased
from 75 to 100 in 1972 to 97 to 100 in 1992. Female-to-male
enrollment ratios in secondary schools rose from 45 to 100 in
1972 to 75 to 100 in 1992, while the ratio for first-year intake
in universities dropped from 42 to 100 in 1989 to 37 to 100
in 1992.367Women’ access to education is not limited by leg-
islation, but rather by limited opportunities due in part to cus-
toms, social attitudes, and financial constraints.368

The 1994 to 1996 National Development Plan recog-
nizes that “females are disadvantaged at all levels of education
in terms of access, participation, completion and perfor-
mance.”309 The Development Plan therefore outlined reme-
dial steps, which include: improved collection of data
regarding the educational status of girls in Kenya;“commu-
nity mobilization and sensitization in support of the Girl
Child”; follow-up with adolescent mothers who leave school,
to facilitate their return to school; gradual removal of sexual
stereotyping of gender roles in educational materials; and
improvement of the learning environment of girls.370 The
government has also stated its intention to introduce a bursary
program directed toward girls at primary school level in rur-

al and low-income areas.37!

E.SEX EDUCATION FOR ADOLESCENTS

Sex education is not explicitly included in school curricula in
Kenya, although issues of sex and sexuality are addressed in
subjects such as social ethics, biology, anatomy, and physiolo-
2y.372 The government has also acknowledged the need for
teachers, parents, and community leaders to reinforce “tradi-
tional health promoting values and policies,” particularly in
the light of the HIV/AIDS epidemic.373

F. SEXUAL OFFENSES AGAINST MINORS

Various provisions of the Penal Code address the issue of sex-
ual offenses committed against young persons. Section 145 of
the Penal Code makes it an offense to commit, or attempt to
commit, unlawful sexual intercourse with any girl under the
age of 14 years, irrespective of whether or not she consent-
ed.374 Sections 144 and 164 criminalize indecent assault
committed on girls and boys under the age of 14 years,
respectively.37> For a girl under 14 years old, consent is no
defense for indecent assault or sexual intercourse, unless the
accused had reason to believe, and did in fact believe, that the
girl was 14 years or older, or that the girl was his wife.376

Sections 149 and 166 of the Penal Code contain provisions
that affect girls under the age of 13 years.3’7 Section 149
makes it a felony for the owner, occupier, or manager of
premises to induce or knowingly permit any girl under the
age of 13 years to be upon the premises for the purpose of
sexual intercourse with any man.378 While the penalty for
incest is ordinarily imprisonment for five years, Section
166(1) of the Penal Code increases this penalty to life impris-
onment if the incest is committed with a girl under the age of
13 years.379
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Statistics
GENERAL
Population

» Nigeria, the most populous nation in Africa, has an estimated 112 million people, of which approximately 53.8 million are

women.! The average annual population growth rate is 2.9%.2

= About 48% of the population is below the age of 15.3

= In 1993, 38% of Nigerians resided in urban areas, and the urban growth rate from 1980 was 5.5%.%
Economy

= The estimated annual gross national product (“GNP”) per capita for 1993 was U.S.$300.5 From 1980 to 1993 the average

annual GNP growth rate was -0.1%, and the average annual rate of inflation was 20.6%.°

= From 1980 to 1993 the average annual growth rate of the gross domestic product (“GDP”) was 2.7%, about half what it was
during the 1970s.7

= From 1970 to 1993, Nigeria’s expenditure of the GDP on industry rose from 14% to 43%, while its expenditure on agricul-
ture declined from 41% to 34%.8

= Nigeria’s expenditure of the total budget on health in 1987 was 0.8%.°
Employment
= In 1993, the labor force was estimated to be 45.6 million people, of which 34.3% were women. 10

= The unemployment rate for the total population was estimated at 28% for 1992.11 The overall unemployment rate reported
by the Nigerian government for the middle of 1995 was 1.8%.!2 The majority of the unemployed are between the ages of 15
and 24.13

WOMEN’S STATUS
= In 1996, life expectancy was projected to be 55 years for women and 53 years for men.14

= Polygamy is common. Approximately 42.6% of all married women are in polygamous unions and 56.7% are in monogamous

unions. !>

» According to 1990 estimates, literacy rates were between 31%16 and 39% for women, and 51% for the total population.1”

= The number of prison admittances for sex offenses in 1993 was 430, a significant decrease from the 1,201 admittances in 1990.18
ADOLESCENTS

= In 1988, only 76% of girls and 74% of boys reached grade four in school.!? An estimated 76% of primary school-aged children
were actually enrolled, with only 67% of girls enrolled. These figures decline drastically by secondary school, to a total enrollment
of 20% and a female enrollment of 17%.20

= The average age at first sexual intercourse for all women is 15.9 years.2!

= The median age at first marriage is 16 years.22

= Half of all women have children by the age of 20,23 and 17% of all births in 1993 were to women under the age of 20.24
= Approximately 40% to 50% of Nigerian women have undergone FGM.25

MATERNAL HEALTH

m [n 1992, it was estimated that each Nigerian woman would have an average of six children during her lifetime.26

» Maternal mortality estimates for Nigeria are among the highest in the world. Studies indicate maternal mortality rates ranging
from 800 to 1,500 deaths per 100,000 live births.27
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= The infant mortality rate is approximately 83 deaths per 1,000 births.28

CONTRACEPTION AND ABORTION

= Total contraceptive prevalence is 7.5% and the use of modern contraceptive methods is 3.8%.29

= Among women who use contraception, the most common modern methods of contraception are the pill (29.7%) and injecta-

bles (24.3%).30

= A community based study in 1987 revealed that 34.8% of women who underwent abortion were married, and 52.2% had two

or more children.31

m Of the estimated annual 50,000 maternal deaths, approximately 20,000 result from the complications of unsafe induced

abortions.32 Complications from illegal abortions account for approximately 50% of all maternal deaths.33

HIV/AIDS AND STDs

m In a study of three cities in Nigeria, the four most common STDs were non-specific genital infection (59.4%), gonorrhea

(19.2%), candidiasis (10.5%), and trichomoniasis (10.5%).34

= As of June 1996, there were 5,500 reported cases of AIDS.35 Sero-prevalence rates for HIV were estimated in 1994 to be 3.8%
of the general population; however, these figures are thought to be underreported.3¢

= Of the total number of Nigerians who test positive for HIV, 96% are adults (over age 20) and 67% are males.3’
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n 1960, the Federal Republic of Nigeria (“Nigeria”)
achieved independence within the British Common-
wealth. In 1963, the country assumed a representative form
of government.! Following a military coup in 1966, Nigeria
was governed by a succession of military regimes, only broken
by a brief return to civilian rule from 1979 to 1983.2 After
canceling the results of elections held in 1993, the current
military regime led by General Sani Abacha has indefinitely
postponed the return to civilian government.3
Nigeria 1s Africa’s most populous nation, with an esti-
mated 112 million inhabitants, including approximately
53.8 million women.* Nigeria is comprised of over 300 eth-
nic groups.> The dominant tribes are the Hausa and Fulani in
the northern regions, the Yoruba in the southwest, and the
Ibos in the southeast.® Christianity and traditional beliefs pre-
dominate in the south, while much of the northern popula-
tion is Muslim.” Over 200 regional languages and dialects are
spoken in Nigeria.8 The official languages are English, Hausa,
Yoruba, and Ibo.°

1 Setting the Stage:
The Legal and Political

To understand the various laws and policies aftecting women’s
reproductive rights in Nigeria, it is necessary to consider the
legal and political systems of the country. Without this back-
ground, it is difficult to determine the manner in which laws
and policies are enacted, interpreted, modified, and chal-
lenged. The passage and enforcement of law often involves
specific formal procedures. Policy enactments, however, are

not subject to such a process.

A.THE STRUCTURE OF GOVERNMENT

Nigeria is a federation of 36 states and one Federal Capital
Territory (Abuja).!0The states are further subdivided into 589
local government areas.!! The Nigerian government is thus
structured in three tiers: federal, state, and local. The federal
government defines and monitors national policy, while state
and local governments are charged with implementing such
policies.!2 Traditional rulers provide essential support to state
and local governments in the implementation of national pol-
icy in Nigeria.!3 The 1979 Constitution (the “Constitution”)
establishes state Councils of Chiefs to advise state govern-
ments on cultural and customary legal issues and to assist in
the processes of government.14

The Nigerian government is under centralized military
administration. Although the Constitution provides for three

independent branches of government — the executive, leg-

islative, and judicial — the military regime has suspended the
legislature’s activities by decree and limited the scope of the
judiciary’s power, especially with regard to the review of con-
stitutional issues and the protection of human rights.!> Under
the present government, the executive is controlled by the
president, who heads the military government and is com-
mander in chief of the armed forces.!® The civilian cabinet
was dissolved in 1995. Currently, a Provisional Ruling Coun-
cil (“PRC”),formerly the Armed Forces Ruling Council, has
assumed the legislative function.!” At the state level, the exec-
utive and legislative functions are performed by military
governors, who have been installed by the central military
regime.!8 All acts of the military regime, including the
promulgation of decrees, are not subject to review by
the courts.1?

Courts both create and interpret law. The judicial system
can have significant impact on legislation, including that
affecting reproductive rights, because it is able to enforce the
law and deal with complaints from individuals challenging
the constitutionality of specific laws. However, with the cur-
rent system of military decrees, the power of the court system
is significantly weakened.

The Supreme Court of Nigeria is the highest court in
the federal system. It has original jurisdiction over disputes
between states and between states and the federal govern-
ment, and appellate jurisdiction over cases appealed from the
lower federal courts and the highest state courts.20 Each state
has its own court system, which include Magistrates’ or Dis-
trict Courts as the courts of first instance in civil and criminal
cases, and a High Court with original and appellate jurisdic-
tion.2! Pursuant to the Constitution, states may also establish
lower and appellate customary courts with limited jurisdic-
tion over civil disputes.??2 In the northern states, separate
Sharia courts hear appeals involving Islamic personal law.23
Judges in the state and federal court system, including justices
of the Supreme Court, do not have secured tenure and are
removable at the will of the federal government, as is also the

case with other civil service officers.24

B.SOURCES OF LAW

Domestic Sources of Law

Laws that affect women’s legal status — including their repro-
ductive rights — derive from a variety of sources. In Nigeria,
military decrees determine the validity of all laws, including
the Constitution.25> The Nigerian legal system is based on
English common law, statutory law, Islamic law, and tribal cus-
tomary law.26 Pursuant to state and federal legislation, courts
may not enforce customary laws that are “repugnant to nat-

99 G
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either directly or by implication with any law...in force,” or
“contrary to public policy”” 2’ Two sets of criminal laws are in
force in Nigeria: the Criminal Code,?8 which applies to the
southern states of Nigeria, and the Penal Code,2? applicable in
the northern states. Although the two codes are similar in
content, the Penal Code reflects the values of the predomi-
nantly Muslim population of the north.30

International Sources of Law

Because international instruments are legally binding, they
create an obligation on the part of the government to under-
take numerous actions, including those at the national level.
A number of international human rights treaties, particularly
the Convention on the Elimination of All Forms of Discrim-
ination Against Women (“CEDAW”’), recognize and promote
specific reproductive rights. The government of Nigeria is a
party to various international legal instruments, including,
inter alia: the International Covenant on Economic, Social and
Cultural Rights; the International Covenant on Civil and
Political Rights;3! the CEDAW;32 the International Conven-
tion on the Elimination of All Forms of Racial Discrimina-
tion;33 the Convention on the Rights of the Child;3* and the
African Charter on Human and Peoples’ Rights.3>

1. Examining Reproduc-

Issues of reproductive health and rights are dealt with in
Nigeria within the context of the country’s health and pop-
ulation policies. Thus, an understanding of reproductive rights

in Nigeria must be based on an examination of those policies.

A.HEALTH LAWS AND POLICIES

The Nigerian government estimates that 40% of the popula-
tion has access to health facilities.3¢ In 1992, there was rough-
ly one doctor for every 3,867 people.3’ Approximately one
third of all births are attended by a doctor, nurse, trained mid-
wife, or traditional birth attendant.38

Objectives of the Health Policy

The Federal Ministry of Health (the “Federal MOH?”) is
responsible for establishing health policies.3” In 1988, the
Nigerian government adopted the National Health Policy and
Strategy To Achieve Health for All Nigerians (the “National
Health Policy”), which articulates the goal of enabling all
Nigerians to achieve socially and economically productive
lives.*0 According to the National Health Policy, health is an
“essential component of social and economic development as
well as being an instrument of social justice and national secu-
rity”"#1 The policy seeks to equitably distribute health care and

to disseminate information to underserved communities.42

Since 1975, the Nigerian government has utilized a Pri-
mary Health Care (“PHC”) approach to the provision of
national health care.*3 PHC is defined in the National Health
Policy in accordance with World Health Organization guide-
lines to include general health services, preventive, curative,
promotive, and rehabilitative care.** Although the National
Health Policy does not specifically provide for reproductive
health care, PHC encompasses basic treatment, maternal and
child health (“MCH”) and family planning services, the pre-
vention and control of infectious diseases, and the provision of’
essential drugs and supplies.*> The National Health Policy
establishes PHC as an “integral part of the national health sys-
tem” and a priority for national development.*¢ In 1992, the
importance of the PHC system was reinforced by the estab-
lishment of the National Primary Health Care Development
Agency (“the Agency”).#7 The Agency seeks to implement
the National Health Policy by revising existing health policies
where necessary, translating policies into feasible strategies,
and providing technical support to the management of the
PHC system.*8

The National Health Policy assigns responsibility for the
implementation of health policies to the Federal MOH and
state Ministries of Health (“State MOHs”).#? The Federal
MOH oversees national strategies for the provision of health
care, directing federal resources for health programming,
drafting national health legislation, and monitoring the health
status of citizens.>Y State MOHs control state funds and
resources, and draft enabling legislation at the state level.5!

Infrastructure of Health Services

Since 1946, the Nigerian government has been involved in
the provision of health care.52 The Federal MOH establishes
service delivery guidelines and coordinates the efforts of state
governments and the private sector.>3 However, the actual
provision of basic health care is assigned to local governments
under the supervision of State MOHs.>4The Nigerian health
system consists of over 12,000 health care institutions, non-
profit service providers, and for-profit medical providers, as
well as commercial pharmaceutical outlets and traditional
medical practitioners.>> The Nigerian public health care sys-
tem provides health care at three levels.

The primary level of care in Nigeria provides a range of
medical services through the PHC program.5¢ PHC services
are administered by local governments and delivered by 1,071
local government and private health centers, clinics, dispen-
saries, first aid stations, and maternity centers.>” These service
centers offer basic care, health education, simple laboratory
tests, and preventive care services. MCH services offered by
such centers as part of the primary level of care include: pre-

natal and postnatal care for mothers; family planning; immu-
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nization for children; oral rehydration therapy; nutritional
education; and treatment of minor childhood ailments.58 Tra-
ditional healers and trained community health workers also
provide essential care, minimal or traditional family planning,
and MCH services.5? Primary level service providers are the
“entry point” into the Nigerian health care system, referring
patients to institutions at the secondary and tertiary levels of
care for specialized services.®0

There are two additional levels of health care — secondary
and tertiary. The secondary level of care, based at the state lev-
el, 1s provided by 119 district hospitals and 780 general hospi-
tals.®1 Secondary level care providers offer comprehensive
community-based health care with greater laboratory and
facility support than at the primary level.62 State institutions
provide models for the delivery of PHC services and supervise
primary care provision within the local government areas.63

The Federal MOH is responsible for policy formulation,
technical assistance, and provision of services in tertiary health
institutions.®* Highly specialized services, mainly focusing
on curative care, are available at 13 teaching hospitals and oth-
er tertiary health institutions, which are primarily based in
urban areas.®>

Cost of Health Services

Nigeria has no social security system.%© The National
Health Policy commits state and local governments to the
provision of health subsidies for preventive care and addition-
al public assistance for low-income individuals.®” In its 1996-
97 budget, the federal government allocated N 30 billion
(approximately U.S.$380 million) of a special petroleum trust
to fund improvements in roads and the supply of basic medi-
cines in rural areas.8 In 1987, the last year for which full bud-
get figures were available, health expenditures comprised
0.8% of the national budget compared to a 2.5% average spent
in 1987 by the public sector in sub-Saharan Africa.®

Regulation of Health Care Providers

‘Who is legally permitted to provide what types of care?
Are there meaningful guarantees of quality control? Because
the Nigerian government regulates these issues, reviewing
such laws is important. The medical and dental professions are
regulated by the Medical and Dental Practitioners Decree of
198870 (the “1988 Decree”). Pursuant to the 1988 Decree, all
medical and dental practitioners must be registered in Nige-
ria.”! The 1988 Decree establishes a regulatory council (the
“Medical and Dental Council”), which is responsible for
determining standards for the training and qualifications of
health providers in Nigeria.”2 In addition, the Medical and
Dental Council is responsible for the preparation and review
of a professional code of conduct reflecting current standards

of practice.” The 1988 Decree also establishes a disciplinary

tribunal and an investigating panel that may initiate an inquiry
into the conduct of any registered health professional.”4
The provisions of the 1988 Decree do not aftect the nonsur-
gical practices of traditional medical practitioners who have
received community recognition as practitioners trained in
“the system of therapeutic medicine traditionally in use’’73
However, any unregistered person who performs an “activity
involving an incision in human tissue” in return for a fee or
reward is subject to a fine up to N 10,000 (U.S.$127).76

The practice of nursing and midwifery is regulated by the
Nursing and Midwifery (Registration, etc.) Decree of 197977
(the “1979 Decree”). The 1979 Decree establishes a Nursing
and Midwifery Council that determines standards for profes-
sional qualifications and conduct and oversees internal disci-
plinary procedures.” All nurses and midwives in Nigeria
must be registered with the Nursing and Midwitery Coun-
cil.”? Pharmacists are regulated under the Pharmacists Coun-
cil of Nigeria Decree of 1992.80

Patients’ Rights

Nigerians have access to limited legal protection against
medical malpractice. Medical practitioners may incur civil lia-
bility for professional negligence or malpractice.8! In addi-
tion, criminal laws seek to protect individuals against
“grievous harm.”82 While there is no significant body of law
protecting patients’ rights, a few policies seek to ensure qual-
ity health services by protecting the rights of patients. The
Medical and Dental Council of Nigeria has published ethical
guidelines governing professional conduct, the violation of
which may result in disciplinary action by the council or sus-
pension from practice.83 The guidelines prohibit public dis-
closure of patient information relating to “criminal abortion,
veneral [sic] disease, attempted suicide, concealed birth and
drug dependence” unless required by law.84 The council
guidelines also state that medical practitioners “must desist
from compulsory treatment of a patient in the absence of ill-
ness. ..[and] must always obtain consent of the patient or the
competent relatives or seek another professional opinion,
before embarking on any special treatment procedures with

determinable risks.’83

B. POPULATION AND FAMILY PLANNING

The Population and Family Planning Policy

Nigeria’s population policy provides the framework within
which its family planning services are provided. In 1988, in
response to the perceived adverse socioeconomic conse-
quences of rapid population growth, the government adopt-
ed the National Policy on Population for Development,
Unity, Progress and Self-R eliance 8¢ (the “National Policy on
Population”). This policy is designed to achieve the primary
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goals of decelerating the rate of population growth and
improving standards of living.87 This voluntary policy is pred-
icated upon the principle that couples and individuals have
the right to determine the number and the spacing of their
children.38 The National Policy on Population identifies sev-
eral objectives, including: promoting awareness of population
problems and the effects of rapid population growth on devel-
opment; providing information on the benefits of reasonable
family size; making family planning services easily accessible
to all couples and individuals at an affordable cost; and edu-
cating youth on matters relating to sexuality, fertility regula-
tion, and family planning.3?

The National Policy on Population seeks to achieve a
number of specific objectives, many of which are set forth in
quantitative terms. These targets include:?0

» Reducing the proportion of women who marry

before the age of 18 by 50% by 1995, and by 80% by

2000;

» Reducing the number of children a woman bears

over her lifetime from the prevailing average of above

six children to an average of four children;

» Reducing the proportion of women bearing more

than four children by 50% by 1995, and by 80% by

2000;

» Reducing the present rate of population growth

from about 3.3% per year to 2.5% by 1995, and to 2.0%

by 2000;

= Extending the family planning coverage to 50% of

women of childbearing age by 1995, and to 80% by

2000;

» Reducing the infant mortality rate to 50 per 1,000

live births by 1990, and to 30 per 1,000 live births by

2000;

» Reducing the crude death rate to 100 per 1,000 by

1990, and to 80 per 1,000 by 2000; and

= Providing 50% of rural communities with basic social

amenities by 1990, and 75% by 2000, to stimulate and

sustain self-reliant development.

The policy also contains non-numerical targets such as
ensuring access to services for high-risk clients, including
women under the age of 18 or over the age of 35, those
with four or more children, or those with chronic illnesses
that increase the health risk of pregnancy.”! In addition, the
policy seeks to expand family life education and program-
ming to increase the use of family planning services by men
and adolescents.??

Nigeria’s population policy identifies a number of strate-
gies with which to meet its objectives. One strategy is to

embark on an aggressive information and communication

campaign to educate individuals about the importance of
maintaining a reasonable family size both for personal and
national welfare.?3 The policy also proposes to encourage the
use of family planning methods by raising the status of
women and easing their employment burden.* These mea-
sures include: the establishment of day care centers; the pro-
mulgation of legislation to eliminate discrimination against
women in education and employment; and educational
efforts to increase the age of marriage to 18 years.”>

The National Policy on Population devotes an entire sec-
tion to the implementation of national MCH programming.
The objective of the policy in this section is to “reduce the
current high childhood and maternal morbidity and mortali-
ty rates, especially in the rural and suburban areas.”® Several
strategies to improve maternal and child health are set forth:
increasing the emphasis on MCH care within the PHC sys-
tem, as well as the promotion of breast-feeding, nutrition, clean
water, sanitation, immunizations, birth spacing, fertility regula-
tion, and family planning services; reducing the incidence of
high-risk births, which include births to women below the
age of 18 or over the age of 35, births at intervals of less than
two years, and more than four births to one woman; and pro-
moting research into traditional health care methods.?”

The National Policy on Population is primarily adminis-
tered by the Federal MOH.? The Department of Population
Activities (“DPA”) is responsible for planning most of the activ-
ities at the federal level and ensuring adequate coordination of
population programs at all levels.” The National Consultative
Group on Population for Development and the Population
Working Group assist in the implementation of population
programming.!%0 Family planning has been introduced into
state health care delivery systems, resulting in 1987 in the cre-
ation of a family planning coordinator in each state. 101

Pursuant to the Constitution,'92 the federal government
established a National Population Commission to monitor
the national population policy, provide information and
data on population to facilitate national development plan-
ning, and advise the federal government on population-relat-
ed programming.103

Government Delivery of Family Planning Services

From 1983 to 1989, the nation’s first public family plan-
ning program was implemented.!%4 Family planning services
are provided through the PHC system and are available at
approximately 20% to 25% of MCH facilities.105 Although
the National Health Policy defines family planning to include
education, counseling, the provision of information on child
spacing, and fertility treatment, most government facilities
only distribute contraceptives.!06 Government providers

supply approximately 37% of modern contraceptives in
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Nigeria, including condoms, spermicides, intrauterine devices
(“IUDs™), injectables, and the pill.197 Government family
planning clinics require a N 50 (approximately U.S.$0.63) fee
for registration and N 100 (approximately U.S.$1.25) for dis-
bursement of the contraceptive.!98 Despite governmental
efforts, there is often a shortage of contraceptives at health
clinics.199 Furthermore, because the PHC system is primari-
ly located in urban and semirural areas, the availability of

modern contraceptives in rural areas is extremely limited.110

C.CONTRACEPTION

Total contraceptive prevalence is 7.5%, and the use of modern
methods is 3.8%.111 Among married women, the most com-
mon modern methods of contraception are the pill (29.7%)
and injectables (24.3%). The private sector is the primary
source of contraceptives for women in Nigeria.!12

Legal Status of Contraceptives

There is no law that explicitly regulates the sale or use of
contraceptive drugs and devices. However, the National Pol-
icy on Population states that “[n]ational family planning pro-
grammes shall make available a variety of methods of fertility
regulation to ensure free and conscious choice by all cou-
ples.”113 The availability of contraceptives at government dis-
tribution centers indicates that contraceptive use and
distribution is legal in Nigeria. In fact, a wide assortment of
contraceptive devices and procedures, including pills, injecta-
bles, IUDs, diaphragms, foams, jellies, condoms, and female
and male sterilization are available.114

The Nigerian government does not have a policy direct-
ed specifically at the safety requirements of contraceptive
drugs and devices. However, the Food and Drugs Act pro-
hibits misleading labeling and advertising practices.!1> This
act authorizes the Minister of Health to require manufactur-
ers of drugs to furnish information on a drug’s chemical com-
position, its intended use, the results of clinical investigations,
and any adverse effects on health.116 Devices or drugs may
not be imported into Nigeria unless they are accompanied by
a certificate that guarantees that they comply with Nigerian
standards and the standards of the country in which they are
manufactured.1!” Any person who contravenes the require-
ments of the Food and Drugs Act is subject to imprisonment
for two years or to a fine.!18

Regulation of Information on Contraception

No law prohibits the advertising of contraceptives or the dis-
tribution of contraceptive information. However, advertise-
ments or other published material concerning contraceptive use
must not contravene laws prohibiting the publication or distri-
bution of “obscene” materials. Materials which “tend to deprave

and corrupt”’ may be deemed obscene and prohibited.!1?

D. ABORTION

Legal Status of Abortion
The performance of an abortion in Nigeria is a criminal
offense unless it is performed to save a pregnant woman’s life.
As stated earlier, criminal law in Nigeria is bifurcated. The
Criminal Code applies to the southern states and the Penal
Code applies to the northern states.!?0 The Criminal Code
and the Penal Code provisions treating the subject of abortion
are similar and refer to the inducement or procuration of a
“miscarriage.”12! Abortions are illegal regardless of duration
of pregnancy; the laws prohibit abortions performed at all
stages of fetal or embryonic development from the time of
fertilization.122

The Penal Code regards the performance of most abor-
tions as a criminal act. It states that any person who “volun-
tarily causes a woman with child to miscarry” 123 may be
punished by imprisonment. A woman who causes herself to
miscarry is considered to be within the meaning of the pro-
vision.124 Under the Penal Code, a woman must actually be
pregnant for the crime of abortion to have occurred. In con-
trast, under the Criminal Code the crime of abortion only
requires intent to commit the act.12> Nigerian law permits
the performance of an abortion only if it is necessary to save
a woman’s life. The Criminal Code stipulates that a person “is
not criminally responsible for performing in good faith and
with reasonable care and skill a surgical operation...upon an
unborn child for the preservation of the mother’s life”’126
Similarly, the Penal Code permits an abortion to save the
life of a woman.!27 However, the laws do not clearly distin-
guish between abortions performed by registered medical
practitioners and unregistered medical practitioners, and
do not stipulate the kind of facility in which abortions may
take place.128

Laws cover other abortion-related offenses. For example,
in southern Nigeria the Criminal Code provides that it is ille-
gal to supply materials knowing that they may be used unlaw-
fully to “procure the miscarriage of a woman.” 129 The Penal
Code provides that any person who, with intent to cause a
“miscarriage,” undertakes any act that causes a woman’s death
is subject to imprisonment for 14 years.130 It also makes it
unlawful for a person to “use force to any woman and there-
by unintentionally caus[e] her to miscarry.’131

Requirements for Obtaining Legal Abortion

Spousal consent is not a requirement for operations neces-
sary to save a woman'’s life, but it is commonly required by
medical establishments in Nigeria. 132 The government does
not subsidize abortion services and abortions are not available
in most public health facilities.!33
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Penalties

Both the Criminal Code and the Penal Code impose a
penalty of 14 years of imprisonment for the performance of an
abortion. In addition, upon conviction for the performance of
and abortion, a medical practitioner may have his or her license
suspended or may be subject to other disciplinary action.!34
Under the Criminal Code,a woman who consents to the per-
formance of an illegal abortion or attempts to self-induce an

abortion may be punished by seven years of imprisonment.135

E. STERILIZATION

Sterilization is legal in Nigeria. Although”emasculation” is
regarded as a “grievous harm” in the Penal Code, the law
exempts surgical operations that are performed in good faith
and with reasonable care from prosecution as a crime.136 The
Criminal Code contains similar provisions.!37 In 1992, the
government confirmed in a report to the United Nations
Population Fund that sterilization in Nigeria 1s legal if per-
formed for life, health, eugenic, or contraceptive purposes.!3%
Sterilization is not a common method of contraception in
Nigeria; women who have elected female sterilization com-
prise fewer than four percent of female contraceptive users.13°

Regquirements

Sterilization is available in government health institutions
and teaching hospitals.!40 In addition, missionary organiza-
tions such as the Nongo U Kristu U Ken Sudan Hen Tiv
(“INKST”) provide family planning services, including steril-
ization, in rural health facilities.!4! All surgical operations
must be performed by registered practitioners in Nigeria.142
It is common for Nigerian medical practitioners to require

spousal consent for female sterilizations.143

F. FEMALE GENITAL MUTILATION/
FEMALE CIRCUMCISION

The practice of female genital mutilation (“FGM”) — also
referred to as female circumcision — is prevalent among most
major ethnic groups in Nigeria, affecting approximately half
of Nigerian women.!#* Several forms of FGM are common
in Nigeria, including scarification, infibulation, and introci-
sion (involving cuts into the vaginal wall).!45 An estimated
85% of FGM operations are performed by traditional birth
attendants, barbers, or traditional medical practitioners.140
Currently, there is no law in Nigeria that prohibits
FGM.147 Although the Constitution recognizes the “sanctity
of the human person” and prohibits torture and inhuman or
degrading treatment, there has been no constitutional chal-
lenge the the customary practice of FGM.!48 Prior to 1987,
federal and state governments did not even address the issue of
FGM. At that time, the National Association of Nigerian

Nurses and Midwives (“NANNM?”) launched a 10-year
campaign to educate and mobilize women health profession-
als and other non-governmental organizations with regard
to the health consequences of FGM.The campaign set as its
goals the achievement of an 80% reduction in FGM preva-
lence by 1997,and complete eradication by the year 2002.149
The NANNM project has also instigated the revision of
medical and nursing school curricula, as well as training
material for midwives, to include information about
FGM.150 For further discussion regarding FGM, see section

on adolescents below.

G. HIV/AIDS AND SEXUALLY TRANSMITTED DISEASES

Examining HIV/AIDS issues within a reproductive health
framework is essential insofar as the two areas are interrelated
from both a medical and public health standpoint. Hence, a
full evaluation of laws and policies affecting reproductive
health and rights in Nigeria must examine HIV/AIDS and
sexually transmitted diseases (“STDs”).

AIDS was first reported in Nigeria in 1986.151 In 1994,
the prevalance rate for HIV was reported to be 3.8% of
the population; as of June 1996, government authorities
had confirmed 5,500 cases of AIDS.152 The prevalence of
STDs is generally not reported in Nigeria, especially among
women. 153 There are no governmental mandates or policies
regarding such prevalence.154 Moreover, studies have indicat-
ed that the high cost of health care in Nigeria and regional
disparities with regard to access to health facilities significant-
ly affects levels of self-reportage and participation in treatment
programs. 155

Laws Affecting HIV/AIDS and STDs

Currently, no laws deal specifically with AIDS, HIV, or
STD transmission. 130

Policies Affecting Prevention and Treatment of HIV/AIDS
and STDs

Nigeria has not been able to address the AIDS epidemic
in a significant manner.!57 Since 1986, the country has, how-
ever, attempted to coordinate governmental responses to
the epidemic, and has implemented HIV, AIDS, and STD
prevention activities pursuant to its National AIDS and STD
Control Program (“NASCP”). NASCP’s Second Medium-
Term Plan sets forth four strategic objectives: prevention
of HIV infection; reduction of the personal and social
impact of HIV/AIDS in HIV-positive individuals and their
families; reduction of the impact of HIV/AIDS on society;
and the mobilization of efforts and resources to combat
HIV/AIDS.158
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. Understanding the

Exercise of Reproductive
Rights:Women’s

Women’s reproductive health and rights cannot be fully eval-
uated without investigating women’s status within the society
in which they live. Not only do laws relating to women’s legal
status reflect societal attitudes that will affect reproductive
rights, but such laws often have a direct impact on women’s
ability to exercise reproductive rights. The legal context of
family life, a woman’s access to education, and laws and
policies affecting her economic status can contribute to the
promotion or the prohibition of a woman’s access to repro-
ductive health care and her ability to make voluntary,
informed decisions about such care. Laws regarding age of
first marriage can also have a significant impact on a young
woman’s reproductive health. Furthermore, rape and other
laws prohibiting sexual assault or domestic violence present
significant rights issues and can also have direct consequences

for women’s health.

A.RIGHTS WITHIN MARRIAGE

Marriage law
Three types of marriage — customary, Islamic, and civil —
are recognized in Nigeria. Marriages adhering to customary
or civil law are legally valid throughout the country.15? In the
northern states, marriages under Islamic law are also legally
recognized.!®0 Pursuant to customary and Islamic law, mar-
riages may be polygamous; Islamic law in Nigeria permits a
man to have up to four wives.161

Under customary law, marriages are arranged between
families, and the prospective suitor is often required to pay a
bride-price to the bride’s family.'02 Within customary mar-
riages, traditions requiring women to undergo harsh and bur-
densome rites at widowhood, and the periodic ritual seclusion
of women, are prevalent.!03 Under Islamic law in northern
Nigeria, the father of a woman retains the “right” (ijbar) to
arrange the marriage of his virgin daughter, regardless of her
age and without her consent.!* Islamic law marriage involves
a dower paid directly to the woman to be married.165 In the
northern states, the customary seclusion of women is particu-
larly rigorous and may restrict women’s movement outside of
their homes even in emergency situations. 166

Under civil law, marriage must be monogamous, and,
unlike the other two types of marriage, it must be regis-
tered.17 In a civil or customary marriage, the spouses have a

reciprocal duty to maintain each other as well as any children

of the union.108Valid civil marriages in Nigeria must be vol-
untarily entered into by both parties.1® In southern Nigeria,
forced marriage under any system of law is formally prohib-
ited by law as a criminal offense, punishable by imprisonment
for up to seven years.!70 Despite this prohibition, women in
the southwestern regions may be compelled to marry the
local oba (king).17! Arranged marriages are also common in
rural areas of the south.172

For a discussion on marriage and adolescents, see section
on adolescents below.

Divorce and Custody Law

Like marriage, divorce is regulated by various laws. The
dissolution of civil marriages is governed by the 1970 Matri-
monial Causes Act!73 (the “1970 Act”). Pursuant to the 1970
act,a civil divorce may only be granted on the ground that the
marriage has broken down “irretrievably.’174 An exclusive list
of situations satisfy this condition: the willful and persistent
refusal to consummate the marriage;!7> adultery that is
“intolerable”;176 the absence of consortium for two or more
years;177 desertion lasting at least one year;!78 and marital
behavior such that “the petitioner cannot reasonably be
expected to live with the respondent””179 The 1970 Act states
that unreasonable marital behavior includes the failure to pay
maintenance for at least two years and the commission of sex-
ual assault, including rape. 180

Customary and Islamic law marriages, which are not gov-
erned by the 1970 Act, may be dissolved either nonjudicially
in accordance with customary law or in Sharia courts.!8! In
northern Nigeria, a man married under Islamic law may
divorce his wife unilaterally by repeating the phrase “I divorce
you” three times (the falaq). Such action is not available to
women. 182 However, Islamic law does provide that a woman
may divorce her husband with his consent if she returns the
dower payment to him.!83 In considering the grounds for
divorce, Sharia courts may take into account, inter alia, any fail-
ure to pay maintenance, a prolonged absence, or the infliction
of harm.184 Available grounds for divorce are not defined
under non-Islamic customary law.185 Many customary law
courts will consider as relevant: adultery; cruelty; desertion;
and impotence, sterility, or the presence of any reproductive
health problem.186 At the dissolution of a customary law mar-
riage, the parties must refund a portion of the bride-price or
dower payments that were made.187

Pursuant to the 1970 Act, courts may determine custody
and maintenance disputes within civil, customary, and Islam-
ic marriages.!88 In any custody dispute, the 1970 Act provides
that the interests of the child shall be paramount.!8? In
determining responsibility for spousal and child mainte-

nance, courts may consider the “means, earning capacity and
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conduct” of each party, as well as “all other relevant circum-
stances.” 190 However, irrevocable divorce under Islamic law
and any divorce under customary law terminates all rights of

spousal maintenance. 19!

B. ECONOMIC AND SOCIAL RIGHTS

Property Rights
There are no formal laws restricting women’s rights to own
property in Nigeria.!92 An 1882 law in force in many Niger-
ian states affirms the capacity of a married woman to hold,
acquire, and dispose of property.l19 Because property
acquired during a marriage is often presumed to belong to
the husband or male head of the household, a woman often
cannot demonstrate her rights in property without docu-
mentation of ownership or proof of her contribution to the
purchase of the property.194

State laws and common law provisions governing intestate
inheritance rights do not discriminate against women.!95
Moreover, under customary law, daughters may inherit from
their parents’ estates.!9 However, most systems of Nigerian
customary law exclude widows from inheriting property in
their own right, and widows often must enter into leviratic
arrangements (in which the widow marries a member of her
husband’s family, such as a brother) to ensure the continuing
support of their husband’s family.1%7 Under Islamic inheri-
tance laws as practiced in northern Nigeria, one eighth of a
man’s estate is allocated to his surviving wife or wives.198 The
remainder of the estate is distributed so that male heirs receive
twice the share of any female heirs.19?

Labor Rights

The Constitution recognizes the principle of “equal pay
for equal work without discrimination on account of sex”
and seeks to eliminate discrimination “on any ground” in
employment matters.200 However, Nigerian women
encounter informal discrimination in employment and often
do not receive wages commensurate with those received by
male coworkers.201 Moreover, the Labour Act contains some
provisions that — although designed to protect women —
prohibit women from engaging in certain areas of employ-
ment, such as working at night or underground.2%2 In 1990,
less than 10% of Nigerian women were employed in nona-
gricultural jobs.203 The Constitution also seeks to ensure
working conditions that are “just and humane” and do not
endanger worker health, safety, or welfare.204 By law, all
women are entitled to 12 weeks’ maternity leave, during
which period they must receive, at minimum, 50% of their
regular wages.205 In addition, the labor laws require employ-
ers to provide women workers with at least one hour each day

to nurse their children.206

Access to Credit

No specific laws limit women’s access to credit.207 How-
ever, several obstacles exist for women who attempt to obtain
credit in Nigeria that are attributable to discriminatory cus-
tomary laws relating both to women’s right to own property
and the prevailing attitudes of major financial institutions and
investors toward female applicants.208 Women tend not to
own real property that could serve as collateral for their loan
applications.2% Moreover, financial houses currently require
married women to obtain their husband’s support for their
credit applications.210

Access to Education

The Constitution states that a fundamental objective of
state policy is the provision of educational opportunity at all
levels of schooling.2!! In its 1981 revised National Policy on
Education, the government of Nigeria perceived an “imbal-
ance” in female enrollment levels, and committed state and
local governmental authorities to programming intended to
encourage female attendance, particularly in primary, sec-
ondary, and technical schools.212 The federal government has
allocated funds to establish women’s education centers in each
local governmental area to promote educational opportuni-
ties for women.213 For further discussion regarding educa-

tion, see section on adolescents below.

C.RIGHT TO PHYSICAL INTEGRITY

Rape

Both Nigerian criminal codes define rape in similar terms. In
southern Nigeria, the criminal code defines rape as “unlawful
carnal knowledge of a woman or girl, without her con-
sent” 214 Unlawful intercourse with a woman’s consent also
constitutes rape if the consent is obtained by force, fraud,
threats, or “intimidation of any kind.” 213 The laws in south-
ern Nigeria also proscribe attempted rape as an offense. 216 In
northern Nigeria, the Penal Code defines rape to be sexual
intercourse with a woman against her will or without her
consent, or sexual intercourse with a girl under the age of
14.217 Furthermore, the Penal Code criminalizes consensual
intercourse if the woman’s consent was obtained through the
use of threats to her life or threats of physical harm.218 The
punishment for rape under both codes is imprisonment for
life.219 “Carnal knowledge” and sexual intercourse are
defined for the purposes of both codes as acts of penetra-
tion.220This definition excludes other sexual offenses, such as
sodomy or the insertion of foreign objects into a woman’s
vagina, from the definition of rape.221 Such acts may be pros-
ecuted under the laws prohibiting “unnatural” sexual offens-
es,222 assault,?23 “indecent assault,’22* or acts of “gross

indecency’"225
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In general, both criminal codes in Nigeria provide little
protection against marital rape. Under the Criminal Code in
southern Nigeria, intercourse between a husband and wife
can never constitute rape.226 Pursuant to the Penal Code in
northern Nigeria, the definition of rape explicitly excludes
the marital rape of a woman who has attained the age of
puberty.227 Women may receive limited protection from mar-
ital rape under the prohibitions against assault. In addition, the
above provisions that preclude prosecution of marital rape do
not apply to the rape of an estranged spouse.228 For further
discussion on sexual offenses against minors, see section on
adolescents.

Domestic Violence

Incidents of domestic violence may be prosecuted under
general criminal code provisions penalizing assault.22? In
northern Nigeria, it is permissible for husbands to “correct”
their wives with physical punishment if it is lawful under the
system of customary law to which the spouses adhere, and if
the punishment is not “unreasonable in kind or in degree” or
“does not amount to the infliction of grievous hurt.”230 In all
states in Nigeria, a woman may use domestic violence as a
ground for divorce if her husband has been convicted of
grievously injuring her or attempting to seriously injure or
kill her.231

Sexual Harassment

No laws deal explicitly with sexual harassment in Nigeria.
However, criminal law in Nigeria prohibits “indecent assault,”
which is defined as an act of “gross indecency” committed
against a person, without consent or by use of force or
threats.232 But pursuant to the Criminal Code, indecent assault
committed against a woman is a lesser offense than indecent

assault of a man, and the crime carries lower penalties.233

v Focusing on the

Rights of 2 Special Group:

The needs of adolescents are often unrecognized or neglect-

ed. Given that approximately 22% of the Nigerian population
is between the ages of 10 and 19,234 it is particularly impor-
tant to meet the reproductive health needs of this group. The
effort to address issues of adolescent rights, including those
related to reproductive health, is important for women’s right

to self-determination as well as for their health.

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

Adolescents are not legally restricted from access to contra-
ceptives, but informal restrictions operate to limit contracep-

tive use.235

B. FEMALE GENITAL MUTILATION AND
ADOLESCENTS

No laws in Nigeria either prohibit or explicitly address FGM.
Yet several different forms of FGM are prevalent in Nigeria,
and the age at which the operation may be performed varies.
In some regions, the ritual is performed on children one week
or a few years old; in other areas, young women may under-
go FGM at marriage, during pregnancy, or at the birth of their
first child.230 Among these groups, excision or clitoridectomy
of the pregnant woman is believed to protect the child during
birth.237 FGM may also be performed on young girls as part
of traditional puberty rites.238 As a result of educational and
mobilization campaigns conducted by organizations of
women health professionals and other non-governmental
organizations, secondary school curricula have recently been
revised to include information about the health consequences
of FGM.239

C.MARRIAGE AND ADOLESCENTS

The average age at first marriage in Nigeria is 16.240 Child
marriage is particularly common in the north, where the
majority of girls are married between the ages of 12 and
15.241 The National Policy on Population discourages early
marriage and states that parents should not arrange marriages
for girls below the age of 18.242

A variety of conflicting laws relate to the age at first mar-
riage. The eastern states of Nigeria have enacted legislation
that prohibits marriage contracts between parties under the
age of 16 and declares any such marriage legally unrecogniz-
able.243 In addition, for the remainder of the states, the civil
law provides that parties to a valid civil marriage be “of mar-
riageable age.” Although the term “marriageable age” is not
defined,2** adolescents under the age of 21 cannot marry
without parental consent under the civil law. 245 Yet custom-
ary law provides that children can marry when they have
attained puberty, usually at age 14 for boys and age 12 for
girls.246 Under Islamic law as practiced in northern Nigeria,

on the other hand, there is no minimum age for marriage.247

D. EDUCATION AND ADOLESCENTS

State and local governmental authorities are responsible for
the provision and maintenance of primary educational facili-
ties.2*8 Some Nigerian states have established scholarship
funds for female students and made school attendance
mandatory, prohibiting the withdrawal of female students for

the purposes of marriage.24?

E.SEX EDUCATION AND ADOLESCENTS

The National Social Development policy gives primary

importance to the role of family life education in achieving
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“planned parenthood.”250 Family life education is defined
to include child spacing and family planning information,
and may also include sex education and AIDS prevention
information.251 This information is presently a component
of secondary school curricula.252 The National Policy on
Population seeks to incorporate this information, including
education on issues related to fertility, into community pro-
gramming and the curricula of training and vocational
schools.253

F. SEXUAL OFFENSES AGAINST MINORS

Under the Penal Code in northern Nigeria, children under
the age of 14 are incapable of providing consent, including
consent to sexual acts.25* In addition, a child under the age of
16 1s presumed incapable of consent to any act of ““gross inde-
cency” with an adult in a position of authority, such as a
teacher or guardian.255

In southern Nigeria, the Criminal Code prohibits statuto-
ry rape.250 Sexual intercourse with a girl under the age of 13
is punishable by life imprisonment, with or without caning,
and sexual assault of a girl under the age of 13 is punishable by
imprisonment of up to three years.257 Assaults committed
against girls between the ages of 13 and 16, including statuto-
ry rape, are punishable by imprisonment for up to two
years.2>8

In both southern and northern Nigeria, the criminal laws
also contain specific prohibitions against the “procuration” or

employment of a minor child in prostitution.2>?
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165. VOICES, supra note 37,at 72,115.
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169. Id. at 4.
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1970, N1G. CURRENT L. REV. 55,56 (1983).
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190. Id.§ 70(1). In addition, the criminal laws in the south require heads of households to
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1995 (1996) [hereinafter NIGERIAN PRACTICES 1995].
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214. CriM. CODE § 357. Under Nigerian law, a mistake regarding the woman’s consent
may be a defense to a charge of rape. However, it is unclear if the mistaken belief must be
both honest and reasonable. See CRIM. CODE § 25; ISABELLA OKAGBUE, THE REFORM OF
SEXUAL OFFENCES IN NIGERIAN CRIMINAL LAwW 7 (1991).

215.CriM. CoDE § 357. Under the criminal code’s definition of rape, the use of economic
threats or the threat of social injury may vitiate a woman’s consent. See OKAGBUE, supra
note 214, at 7.

216. Crim. CODE § 359. Attempted rape is punishable by 14 years of imprisonment, with
or without caning. See id.

217.PeN. Cobk §§ 282(1)(a)-(b), (e).

218. Id. § 282(1)(c). A woman’s consent is vitiated by fear of “hurt,” which is defined as
the fear of bodily pain, disease or infirmity. See id. § 240. In addition,a woman who is intox-
icated may be incapable of validly consenting to intercourse. See id. § 39(b).

219. CriM. CODE § 358 (imposing a penalty of life imprisonment, with or without can-
ing); PEN. CODE § 283 (imposing a penalty of life imprisonment, with or without a fine).
220. PEN. CODE § 282 (explanation) (stating that ““[m]ere penetration is sufficient to con-
stitute the sexual intercourse necessary to the offense of rape”); CRiM. CODE § 6 (defining
“carnal knowledge” and “carnal connection”). Under the Criminal Code, males under the
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221. OKAGBUE, stipra note 214, at 6; PEN. CODE § 282 (using the term “sexual intercourse”
to define rape), § 284 (using the term “carnal intercourse” to define “unnatural” sexual
offences); see also FAKAYODE, supra note 121, at 430,971 (defining “carnal knowledge” and
“carnal connection”).
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imprisonment. See CRiM. CODE § 352.
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senting for the purposes of this section. See infra text accompanying notes 254-59 (under
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228. OKAGBUE, supra note 214, at 9.

229. Akumadu, supra note 15, at 14.
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“grievous hurt”). The Act provides that a conviction for attempted murder or the inflic-
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note 121,at 71.
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years of imprisonment. See CRIM. CODE §§ 353, 360.

234. Planned Parenthood, supra note 4, tbl A.

235. Akumadu, supra note 15, app.

236. NIGERIAN PRACTICES 1993, supra note 203.

237.Adebajo, supra note 146, at 5.
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239. Adebajo, supra note 146, at 8.

240.Akumadu, supra note 15, at 13.

241. VOICES, supra note 37 at 118.

242.NAT’L POLICY, supra note 86, at 14.

243. AGE OF MARRIAGE LAw [Chapter 6] §§ 2-4, 6 (Eastern Region 1956).

244.1d.§ 3(1)(e); OBIORA, supra note 159, at 4. English common law doctrine set a mini-
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349 (1954).
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(1989).
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252. Id.
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254. PEN. CODE § 39; see also PEN. CODE § 282(1)(b).

255.1d. § 285.
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257.1d. §§ 218, 222. Attempted statutory rape of a girl under the age of 13 is punishable
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Statistics'

GENERAL

Population

= The official 1995 mid-year estimate of the total South African population is 41.24 million.2

= [n 1994, the racial composition of the population was 76.1% African, 12.8% white, 8.5% colored,? and 2.6% Indian.* In each

racial group, slightly more than half the population is women.>

» The total national average annual population growth rate for 1991 to 1994 was 2.1%, which reflected a population growth rate
of 2.5% for Africans, 0.7% for whites, and 1.5% for coloreds and Indians.®

n [n 1994, the birth rate was 23.4 per 1,000, compared to the death rate of 9.4 per 1,000.7
= [n 1994, 48.8% of the population lived in urban areas.
Economy

= In 1993, South Africa’s Gross National Product (“GNP”) per capita was $2,980.7 In 1991, the per capita income of whites was

12.3 times higher than the per capita income for Africans.!0

= The 1996-97 health budget was U.S.$3.62 billion (R 17.2 billion), which comprised 9.9% of total estimated government

expenditure.!!

Employment

= Women comprise approximately 36% of the total work force in South Africa.!2 In 1994, African women constituted 18% of
the labor force and 48% of the unemployed. In comparison, white men constituted 14% of the labor force and a mere 1% of the

unemployed.!3 A white man was 5,000 times as likely to be in top management as a black woman. !4
WOMEN’S STATUS

= In 1990, overall life expectancy at birth is estimated to be 62 years for males and 68 years for females. By racial category,
the respective life expectancies for males and females are: 60 and 67 among Africans, 69 and 76 among whites, 59 and 65 among

coloreds, 64 and 70 among Indians. !5

= [n 1994, police statistics indicated that 32,107 cases of rape were reported.!6 However, it is estimated that only one in 36
women reported being raped to the police.17 Less than one third of all reported cases are prosecuted; of the cases which are pros-

ecuted, only half result in convictions.!8

» Of the four racial categories, Africans marry youngest at an average of 18.9 years, while whites marry the latest at an average

age of 20.9 years.1?

= Women account for 53.4% of persons aged 16 to 24 who are not attending school and have not yet obtained the highest
level of school (Standard 10).20

ADOLESCENTS

m In 1995, children under the age of 15 years accounted for 37.1% of the population, while 4.5% of the population was 65 years
and older.2!

m In 1995, the teenage pregnancy rate was estimated to be 330 per 1,000 women under the age of 19 years.22
MATERNAL HEALTH
= [n 1995, the total fertility rate was estimated to be 4.1.23

» The official national average maternal mortality rate is 32 deaths per 100,000 live births, including rates of 5,8,22 and 58 among

Indians, whites, coloreds and Africans, respectively.24
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= The 1995 infant mortality rate is estimated to be 46 per 1,000 live births.2> Although information regarding racial differential
is not available for 1995, it is known that, in 1992, the infant mortality rate for the entire South African population was estimat-
ed to be 48.9 deaths per 1,000 live births, including rates of 7.3, 9.9, 36.3 and 54.3 for whites, Indians, coloreds, and Africans
respectively.26

m In 1994, in rural areas, 15.6% of people live within one kilometer (km) of a health facility, while 55.9% of people live five km
or more from health facilities. The corresponding percentages for people in urban areas are 43.6% and 13.3%, respectively.?’
CONTRACEPTION AND ABORTION

m In 1994, contraceptive prevalence rates among women were 66% for Africans, 74% for coloreds, 77% for Indians, and 80%
for whites.28

m In 1995, the overall contraceptive prevalence rate was 53%, including 51.7% of the population using modern methods,and 1.3%

using traditional methods.2?

m Injectable contraceptives are the most common method of contraception among African women, while the oral pill is the

method used most extensively among the other racial groups.39
= [n 1992, condoms were used by between 10% and 25% of men.3!

m It is estimated that 200,000 unsafe abortions are performed in South Africa each year. Each year, approximately 45,000 women

with spontaneous miscarriages or illegally induced abortions are admitted to South African hospitals, of whom about 400 die from

septic abortions.32

HIV/AIDS AND STDs

m It is estimated that, in the beginning of 1995, between 1.8 and 2 million South Africans were infected with HIV, and that

between 12,000 and 15,000 people had ATDS.33

m In 1995, at least 10% of the population had ulcerative infections caused primarily by syphilis and chancroid. The median preva-

lence rate of gonorrhea and chlamydia is 8% and 11% respectively.3+

ENDNOTES

1. Because inefticient methods of data collection have been employed until recently and
because many estimates have only recently taken account of the former “homelands,”
comparative chronological data on population-related issues in South Africa is often not
entirely reliable. MINISTRY FOR WELFARE AND POPULATION DEVELOPMENT, A GREEN
PAPER FOR PUBLIC DISCUSSION: POPULATION POLICY FOR SOUTH AFRICA (Apr. 1995)
[hereinafter GREEN PAPER].

2. Central Statistical Services (visited Dec. 20, 1996),
http://www.css.gov.za/releases/demograp/y91_95/p0302.html.

3. People of mixed race, who live predominantly in the Western Cape.

4. HEALTH SYSTEMS TRUST: DURBAN & HENRY J. KAISER FAMILY FOUNDATION, SOUTH
AFRICAN HEALTH REVIEW 1995 5 (1995) [hereinafter HEALTH REVIEW].

5.1d.

6.1d.

7. GREEN PAPER, supra note 1,at 7.

8. HEALTH REVIEW, supra note 4, at 6.

9. THE WORLD BANK, WORLD DEVELOPMENT REPORT 1995: WORKERS IN AN INTE-
GRATING WORLD 163 (1995).

10. HEALTH REVIEW, supra note 4, at 230.

11. HEALTH SYSTEMS TRUST: DURBAN & HENRY J. KAISER FAMILY FOUNDATION, SOUTH
AFRICAN HEALTH REVIEW 1996 76 (1996).

12. HUMAN RIGHTS WATCH WOMEN’S RIGHTS PROJECT,VIOLENCE AGAINST WOMEN IN
SOUTH AFRICA:THE STATE RESPONSE TO DOMESTIC VIOLENCE AND RAPE 1 (1995) [here-
inafter HUMAN RIGHTS WATCH].

13. DEPARTMENT OF LABOUR, GREEN PAPER POLICY PROPOSALS FOR A NEW EMPLOY-
MENT AND OCCUPATIONAL EQUITY STATUTE, General Notice No. 804, Table 1 in Appen-
dix to Chapter 2 (July 1,1996).

14.1d.at 2.2.7.

15. HEALTH REVIEW, supra note 4, at 12.

16. HUMAN RIGHTS WATCH, supra note 12, at 51.

17. HEALTH REVIEW, supra note 4,at 181.

18. HUMAN RIGHTS WATCH, supra note 12,at 17.

19. HEALTH REVIEW, supra note 4, at 10.

20. GREEN PAPER supra note 1,at 9.

21.1d.at7.

22.1d.

23.1d.

24.These estimates exclude the former “independent homelands” — some of the most
impoverished areas of the country — and it is believed that maternal mortality rates in
these areas are considerably higher than the official statistics. HEALTH REVIEW, supra note
4,at 177-8.

25. GREEN PAPER, supra note 1,at 7.

26. HEALTH REVIEW, supra note 4, at 235.

27. GREEN PAPER, supra note 1,at 8.

28. HEALTH REVIEW,supra note 4, at 10.

29. GREEN PAPER, supra note 1,at 8.

30. HEALTH REVIEW, supra note 4,at 11.

31.1d.at 174.

32.1d.at 178.

33.1d.at 171.

34.1d.at 44.
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‘WOMEN OF THE WORLD:

outh Africa was first populated by Khoisan people, in

approximately 20,000 BC.! In approximately 500 AD, sig-

nificant numbers of Bantu-speaking groups® migrated to
the region from the north.3 In 1652, the first Dutch settlers
arrived in the Cape — the southwest tip of the country —
and gradually developed their own social identity and lan-
guage, Afrikaans.* In the early 1800’ they were followed by
English settlers and, in the late 1800%, by Indian traders and
indentured Indian laborers who settled in Natal on the east
coast.> In 1910, the Union of South Africa was founded,
marking the unification of four former colonies — Cape,
Natal, Orange Free State, and Transvaal.

After 1948, when the National Party came to power, the
South African government attempted to enforce apartheid —
a system of complete geographical, social, and political segre-
gation between white and black people.® In 1960, South
Africa withdrew from the British Commonwealth and
became the Republic of South Africa.” Apartheid officially
ended in April 1994, when the African National Congress
(“ANC”) won South Africa’s first completely multi-racial
election, and Nelson Mandela became the first black president
of South Africa.8 The ethnic makeup of the current South
African population of 41.24 million? is: African (76.1%); col-
ored!? (8.5%); Indian (2.6%); and white (12.8%).11 There are
11 official languages at the national level.!2 The major reli-
gions are Christianity, Hinduism, and Islam.13

Before 1994, South Africa was administratively divided
into four provinces!* and 10 black “homelands,” including
four “independent” states!> and six “self-governing territo-
ries”’16 In 1994, these administrative divisions were consoli-
dated into nine provinces: Eastern Cape; Free State; Gauteng;
KwaZulu-Natal; Mpumalanga; Northern Cape; Northern
Province; North West; and Western Cape.!”

L Setting the Stage:
The Legal and Political

To understand the various laws and policies affecting repro-
ductive rights in South Africa, it is necessary to consider the
legal and political systems of the country. Without this back-
ground, it is difficult to determine the manner in which laws
and policies are enacted, interpreted, modified, and chal-
lenged. The passage and enforcement of law in particular

often involves specific formal procedures.

A.THE STRUCTURE OF GOVERNMENT

The Constitution of the Republic of South Africa 1996 (the

“Constitution”)18 creates three “spheres of government” —

national, provincial, and local — which are “distinctive, inter-
dependent and interrelated.”1? There are nine provinces in
the country. Local level government consists of municipali-
ties,20 which have the right to govern the local government
affairs of their communities, subject to national and provincial
legislation.2

The Executive Branch

National executive power is vested in the president,?2 who
is elected by the National Assembly from among its mem-
bers?3 as head of state and of the national executive.?* The
president exercises executive power together with the other
members of the cabinet,2> which consists of the president, as
head of the cabinet, a deputy president,and ministers who are
appointed by the president.26 Members of the cabinet are col-
lectively and individually accountable to the Parliament for
the performance of their functions.2’

The executive authority of a province is vested in the pre-
mier of that province,?8 who is elected by the provincial leg-
islature from among its members.2? The premier exercises
executive power together with the other members of the
provincial Executive Council,3 which is comprised of the
premier, as head of the council,and between five and 10 mem-
bers appointed by the premier from among the members of
the provincial legislature.31The provincial executive must act
in accordance with the Constitution and, if a constitution has
been passed for that province, the provincial constitution.32

The executive authority of a municipality is vested in
its Municipal Council,33 which consists mainly of mem-
bers elected in accordance with national legislation.3*
National and provincial government may not thwart the
capacity of a municipality to exercise its powers or to perform
its functions.3

The Legislative Branch

National legislative authority is vested in the Parliament,3¢
which consists of the National Assembly and the National
Council of Provinces.3” The National Assembly consists of
between 350 and 400 members elected by popular vote38 for
a term of five years.3? The National Assembly is elected to
represent the people of the Republic of South Africa (the
“Republic”) and to ensure government in accordance with
the Constitution by selecting the president, providing a forum
for public consideration of issues, enacting legislation, and
overseeing executive action.*0 The National Council of
Provinces has 90 members, comprised of 10 delegates from
each of the nine provinces.*! It represents provincial interests
in the national sphere of government by participating in the
national legislative process and by providing a national forum
for public consideration of matters affecting the provinces.*?

The legislative authority of a province is vested in its provin-
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cial legislature,*3 which consists of between 30 and 80 mem-
bers** elected for a term of five years.*> A provincial legisla-
ture may pass a constitution for its province*® and may also
pass legislation for its province with respect to any matter
within a “functional area” listed in Schedule 4 or 5 of the
Constitution, or any other matter expressly assigned to the
provincial legislature by national legislation.*”

Schedule 4 of the Constitution provides Parliament con-
current jurisdiction with provincial legislatures to enact leg-
islation regarding specified “functional areas,”*8 which
include, infer alia: health services, population development,
education at all levels except tertiary education, welfare ser-
vices,and indigenous and customary law. Where national leg-
islation and provincial legislation falling within a “functional
area” listed in Schedule 4 are in conflict, national legislation
that applies uniformly with regard to the country as a whole
prevails over provincial legislation if it meets one of several
specified criteria.*” Schedule 5 lists the “functional areas,”
such as provincial planning and ambulance services, in which
Parliament may pass legislation for specified national interests
only when such intervention is necessary.>"

The legislative authority of a municipality is vested in its
Municipal Council.>! A municipality may adopt bylaws for
the effective administration of the matters which it has the
right to administer,>2 provided that any bylaw that conflicts
with national or provincial legislation is invalid.53

The Judicial Branch

Courts both create and interpret law. The judicial system
can have a significant impact on legislation, including legisla-
tion affecting reproductive rights, because courts are able to
enforce the law and deal with complaints from individuals
challenging the constitutionality of specific laws.

The Constitution vests national judicial authority in the
courts, which are “independent and subject only to the Con-
stitution and the law, which they must apply impartially and
without fear, favour or prejudice.5* The Constitution lists the
courts to include: the Constitutional Court; the Supreme
Court of Appeal; the High Courts, including any high court
of appeal established by an act of Parliament to hear appeals
from High Courts; the Magistrates’ Courts; and any other
court established or recognized by an act of Parliament.>3
High Courts are structured in a series of provincial and
regional (or “local”) divisions, while Magistrates’ Courts
operate within magisterial districts, which do not necessarily
coincide with local government areas.>®

Each court within the South African judicial system has a
specific jurisdiction. The Constitutional Court is comprised of
a president, a deputy president, and nine other judges.>” The

jurisdiction of the Constitutional Court is confined to issues

involving the interpretation, protection, or enforcement of the
Constitution.>® The Constitutional Court makes the final
decision as to the constitutionality of a national or provincial
statute or the conduct of the president of South Africa, and it
must confirm any order of invalidity made by any court with
jurisdiction to decide on constitutional matters before that
order has any force.>® The Supreme Court of Appeal is the
highest court of appeal in all matters other than constitutional
matters.®0 High Courts may decide on any matter not assigned
to another court by statute, including any constitutional mat-
ter, except where that matter falls within the exclusive juris-
diction of the Constitutional Court or has been assigned to
another court by an act of Parliament.®! Courts of a status
lower than a High Court may not decide upon the constitu-
tionality of any legislation or the president’s conduct.®2 Mag-
istrates’ Courts and other lower courts may decide on any
other matter determined by an act of Parliament.63

The Republic has a single national prosecuting authority,
which is comprised of a national director of public prosecu-
tions, other directors of public prosecutions, and prosecu-
tors.0% The prosecuting authority has the power to institute

criminal proceedings for the state.%>

B.SOURCES OF LAW

Domestic Sources of Law

Laws that affect women’s legal status, including their repro-
ductive rights, derive from a variety of sources. Domestic
sources of law in South Africa include the Constitution,
Roman-Dutch law, English law, legislation, judicial prece-
dent, and African customary law.

The Constitution is the supreme law of the Republic;¢
laws or conduct inconsistent with its principles are invalid.67
Chapter Two of the Constitution contains the Bill of Rights,
which applies to all law and binds the legislature, the execu-
tive, the judiciary, and all “organs of state”” ©3 These rights may
be limited only by a “law of general application to the extent
that the limitation is reasonable and justifiable in an open and
democratic society based on human dignity, equality and free-
dom”’%® A competent court may grant appropriate relief,
including a declaration of rights, to any person who alleges
that a right in the Bill of Rights has been infringed or threat-
ened.”” When interpreting the Bill of Rights, courts are
required to consider international law and to “promote the
values that underlie an open and democratic society based on
human dignity, equality and freedom,” and they are permitted
to consider foreign law.”! When interpreting legislation, and
when developing the common law or customary law, courts
must “promote the spirit, purport, and objects of the Bill of
Rights.”72
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Several provisions of the Bill of Rights directly affect the
status of women and reproductive rights. For example, the Bill
of Rights provides that neither the state nor any other person
may “unfairly discriminate directly or indirectly” against any-
one on any of the grounds listed in that section, which
include, inter alia, gender, sex, pregnancy, marital status, and
sexual orientation.”? The Bill of Rights further grants every-
one the right to bodily and physical integrity, which includes
the right “to make decisions concerning reproduction,”’# and
the right of access to health care services, including reproduc-
tive health care.”

Another major source of South African law is Roman-
Dutch law — the law that was applied and developed in
Holland in the seventeenth and eighteenth centuries.”®
Roman-Dutch law in large measure still governs — or forms
the basis for legislation governing — personal law, contracts,
and tort law.”7 English law is applied only in very limited cir-
cumstances. For instance, it is applied with respect to certain
areas of evidence, intellectual property, and bankruptcy law.”8

The application of African customary law, which 1s largely
uncodified, is currently governed in South Africa by Section 1
of the Law of Evidence Amendment Act, 1988.79 This section
provides that any court may apply “indigenous law” 80 if it “can
be ascertained readily and with sufficient certainty” 81 and is
not “opposed to the principles of public policy or natural jus-
tice””82 While this section grants courts discretion to apply
either customary or civil law, the overall choice of law must be
guided by a determination of which legal system the parties
“might reasonably have been expected to apply in the context
of the case””83 In making such a determination of which legal
system the parties would have expected to apply, courts may
take into account a variety of factors including: express or
implied agreement between the parties; the nature of prior
transactions between the parties; the subject matter and envi-
ronment of a transaction; the form of a transaction; and the
lifestyle of the parties.3* Customary law has only been codified
in the former province of Natal, by the Natal Code of Zulu
Law (the “Natal Code™),8% and in the formerly self-governing
territory KwaZulu by the KwaZulu Act on the Code of Zulu
Law (the “KwaZulu Code”).8¢ Pursuant to the Constitution,
these codes continue to have the same territorial application as
they had before the previous Constitution took effect on April
27,1994, and they continue in force in these areas subject to
amendment or repeal, and to consistency with the Constitu-
tion.87 However, since the amalgamation of Natal and
KwaZulu into the province of KwaZulu-Natal, there has not
yet been any determination of how differences between the

Natal and KwaZulu codes are to be reconciled.38

The continued application of African customary law is
ensured by the Constitution, which stipulates that when cus-
tomary law applies to a case, courts must apply it, subject to
the Constitution and any other legislation that specifically
deals with customary law.3? Traditional authorities, such as
chiefs and headmen, who observe systems of customary law,
may also function subject to any applicable legislation and
customs.?? To deal with matters of customary law and tradi-
tional leadership, the Constitution provides that national or
provincial legislation may establish “houses of traditional lead-
ers” and that national legislation may establish a “council of
traditional leaders.” ! Furthermore, the clause of the Bill of
Rights that guarantees the right to freedom of religion, belief,
and opinion, states that the Constitution should not be
construed to preclude legislation that recognizes systems of
personal and family law under any tradition or marriages con-
cluded under any tradition or system of religious, personal, or
family law, provided that such recognition is consistent with
the provisions of the Constitution.??

International Sources of Law

Many international human rights treaties recognize and
promote specific reproductive rights. Because they are legally
binding on governments, these international instruments
impose specific obligations to protect and advance these
rights. International agreements become legally binding
within the Republic once they are signed by the national
executive?3 and approved by resolution in both the National
Assembly and the National Council of Provinces.”* In gen-
eral, international agreements must be enacted into law by
national legislation, but “self-executing” provisions of agree-
ments that have been approved by Parliament become law
unless they conflict with the Constitution or an act of Parlia-
ment.”?> In addition to international agreements, customary
international law also constitutes law in the Republic of
South Africa unless it conflicts with the Constitution or an

act of Parliament.¢

The South African government has rati-
fied certain human rights treaties,” including: the Conven-
tion on the Elimination of All Forms of Discrimination
Against Women;”8 and the Convention on the Rights of the
Child.? However, South Africa has neither signed nor rati-
fied a number of significant human rights treaties, 109 such as:
the International Covenant on Economic, Social and Cultur-
al Rights;101 the International Covenant on Civil and Politi-
cal Rights;192 the African Charter on Human and Peoples’
Rights;103 and the Convention on the Elimination of All

Forms of Racial Discrimination.104
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1. Examining Reproduc-

Issues of women’s health and reproductive rights are dealt
with in South Africa in the context of the country’s health
and population policies. The Health Act, 1977 (No. 63 of
1977), which previously regulated health services in South
Africa, is currently in the process of being substantially
revised. The new act is likely to be comprehensive, encom-
passing matters such as the restructuring of the national health
system, district health development, hospitals, medicines, and
health information systems. In the meantime, the develop-
ment of the health sector is being guided by numerous poli-
cy documents issued by the national and provincial health
departments.105 Thus, an understanding of reproductive
rights in South Africa must be based upon an examination of

those policies.

A.HEALTH LAWS AND POLICIES

Objectives of the Health Policy
The government is currently engaged in a“complete transtor-
mation” of the health care delivery system.100 In 1994, when
the ANC came to power, it inherited a public sector health
system characterized by fragmentation, geographical maldistri-
bution of resources, inefficiency, and an overemphasis on hos-
pital-based care.!97 Furthermore, the private sector consumes
a disproportionate share of resources in relation to the size of
the population that the health system serves,108 and the private
sector is characterized by soaring expenditures. !0 Transforma-
tion of the health care delivery system is oriented towards the
provision of primary health care services — an approach that
emphasizes community participation, intersectoral collabora-
tion, and cost-effective care, and in which preventive, promo-
tive, curative, and rehabilitative services are integrated.!10
Priorities in this restructuring process include: cost-contain-
ment in both the public and private sectors; improved access to
care and better quality of services, especially at the primary care
level; redistribution of public sector resources among the levels
of care; and greater accessibility of private sector resources to a
larger portion of the population.!1!

Infrastructure of Health Services

The health system 1s being restructured around three lev-
els of health authorities. At the national level, a unified
Department of Health has been established. Its responsibilities
include: providing overall leadership in the formulation of
health policy and legislation; developing the capacity of
provincial health departments to provide effective health ser-

vices;and ensuring equity in the allocation of resources to the

provinces.!12 Pursuant to the Constitution, provincial health
departments are responsible for providing and regulating
health services in their respective provinces, within the frame-
work of national policies and guidelines formulated by the
national Department of Health.!13 At the primary care level,
the organization of provincial health systems is centered
around health districts.11# Primary health care and hospital
services in each health district will be administered by District
Health Authorities — unified, integrated health management
structures at the local level.113 All residents of each district will
have access to district health services, provided by a team of
staff specializing in various components of primary health
care.116 District Health Authorities will be able to supple-
ment the services provided to health system users by entering
into contractual arrangements with private sector providers,
thus making resources currently available within the private
sector more accessible to the broader population.!1” Services
provided within the publicly funded primary health care sys-
tem include family planning services, HIV/AIDS education
and counseling, and maternal and child health services such as
antenatal care, deliveries, postnatal, and neonatal care.!18

Cost of Health Services

The government’s 1996-97 health budget was U.S.$4.2 bil-
lion (R 17.2 billion),'® comprising 9.9% of total estimated
government expenditure.!20 The increasing emphasis on
primary health care is reflected in the increased expenditure
on primary health care from an estimated 29% of total
public health expenditure in 1995-96 to a projected 36.5% in
2000-01.121 Government commitment to increasing access to
primary health care is also evidenced by the expanding range
of free health services provided by government. Until 1994,
health services were subject to user charges, with few excep-
tions.122 Services exempt from user charges in the public sec-
tor included sterilization, general family planning services,and
the examination of victims of rape and other assaults.!23 As of
June 1, 1994, free health services were extended to children
under 6 years of age and to all pregnant women, for the peri-
od from the diagnosis of pregnancy until 42 days after termi-
nation of pregnancy, or until any complications that have
developed from the pregnancy are cured or stabilized.124 From
April 1, 1996, the free health care policy was extended to
include all patients at the primary health care level.125

Regulation of Health Providers

Before 1995, the conduct and practice of South African
health professionals was regulated by a plethora of statutory
bodies operating in the Republic and in the former “inde-
pendent homelands’126 In 1995, the laws pursuant to which
these bodies were constituted were amended so as to consol-

idate them into four statutory councils: the Interim National
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Medical and Dental Council of South Africa, the South
African Interim Nursing Council, the Interim Pharmacy
Council of South Africa,and the Chiropractors, Homeopaths
and Allied Health Service Professions Interim Council.127
These councils were created for a period of two years, during
which time they are required to make recommendations to
the Minister of Health concerning their reconstitution, and to
advise the Minister of Health about amending the legislation
pursuant to which they were established so as to place “greater
emphasis on professional practice, democracy, transparency,
equity, accessibility and community involvement.128

Traditional healers are not regulated within this frame-
work of statutory councils. Nevertheless, the national Depart-
ment of Health has recognized the importance of traditional
practitioners and traditional birth attendants as being instru-
mental in promoting primary health care.!2? It has therefore
recommended that provincial governments should consider
the regulation and control of traditional healers, both to legal-
ly empower them and to ensure that adequate standards are
observed in traditional medical practice.!30

Patients’ Rights

South African law provides users of the health system with
certain safeguards against abuse by health care providers. For
instance, the South African common law imposes a legal duty
on medical practitioners to respect the confidentiality of their
patients.131 A violation of this duty is likely to give rise to a tort
action based on invasion of privacy.132 Similarly, medical prac-
titioners are not permitted to treat patients without their con-
sent. Violation of this rule could be regarded as a serious assault
on the patient.!33The patient’s consent may only be dispensed
with in very limited circumstances, including where statutory
authority exists for such intervention in the interests of public
health, and where a patient requires emergency treatment but
is temporarily unable to provide consent due to shock, uncon-
sciousness, or intoxication.!3* More generally, the statutory
councils described in the preceding section may investigate
complaints of any improper or disgraceful conduct of health
professionals, and may exercise disciplinary powers in respect
of persons found guilty of such misconduct.135

The rights of health service users are likely to receive con-
siderably greater priority in the emerging National Health
System. The government has stated that a fundamental prin-
ciple of this system is that the needs and rights of users should
be respected, and that individual users and communities
should be empowered to participate in the governance of the
health system.13¢ In accordance with this principle, the
national Department of Health has recommended the cre-
ation of a Charter of Community and Patients’ Rights, in

consultation with health service providers and users.137

B. POPULATION AND FAMILY PLANNING

Population and Family Planning Policy
In 1984, the former South African government established a
Population and Development Programme (“PDP”’), with the
goal of achieving a lower population growth rate capable of
being sustained by South Africa’s economic and natural
resources.!38 The PDP was premised upon the notion that a
lower population growth rate should be achieved through
socioeconomic development, particularly in areas of education,
primary health care, economic development, employment
opportunities, and housing.13 The agencies responsible for
implementing the PDP included an Interdepartmental Com-
mittee and a Chief Directorate of Population Development
(which is currently within the Department of Welfare).140The
Chief Directorate of Population Development established
“population units” in all the provinces. These population units
were initially formed to support community development, but
later shifted their priorities toward information, education,and
communication (“IEC”) campaigns, particularly targeted to
groups such as youth and women.The objective of these activ-
ities was to encourage smaller families. 141

The new South African government’s socioeconomic
development policies are articulated in the Reconstruction
and Development Programme,!*2 which has effectively
replaced the PDP.143 Furthermore, pursuant to the Constitu-
tion, population development is now a legislative and execu-
tive responsibility of provincial government, although the
national government has concurrent jurisdiction to enact laws
on population development when national interests are at
stake.1#+ In light of these developments, the Department of
Welfare is reassessing the role of the national population
units.14> The Ministry for Welfare and Population Develop-
ment also recently released a discussion document inviting
public comment on the possible content of a population pol-
icy for South Africa.146This “Green Paper on Population Pol-
icy” was intended to stimulate debate on the relationship
between population issues and development in South
Africa.!47 In this discussion document, it is acknowledged that
a development and population policy should deal not only
with population trends, but also with the environment,
resources, production, and patterns of consumption.!48 The
Green Paper on Population Policy raises a variety of issues
requiring public comment, including, for example, whether or
not South Africa should set specific goals in relation to the
average number of children a woman or man should have,14?
and what mechanisms, if any, should be available for coordi-
nating activities aimed at women’s empowerment. 150

Government Delivery of Family Planning Services

Since 1974, family planning services have been provided
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free of charge in government facilities.!>! The distribution of
services has, however, been inadequate and inequitable.!>2 For
example, services in predominantly white areas were better
than services in predominantly black areas.’>3 Many women
in rural areas and informal settlements only had access to
injectable contraceptives, and rural clinics often lacked facilities
for inserting intrauterine devices (“IUDs”).15* Furthermore,
barrier methods of contraception, such as condoms and
diaphragms, were not widely promoted despite their potential
to prevent sexually transmitted diseases (“STDs”).155 Family
planning services have now been identified as one of the ser-
vices to be provided by District Health Authorities in com-
munity hospitals, clinics, and community health centers,15¢
which should substantially increase the accessibility of these
services. In some provinces, there are stand-alone family plan-
ning clinics. In 1995, in Kwazulu-Natal, for example, there
were 25 family planning clinics. However, efforts are current-
ly being made to integrate these clinics with facilities that pro-
vide a broader range of primary health care services.!57 In
addition, a major component of the new Department of
Health’s interventions against the human immunodeficiency
virus (“HIV”) and acquired immune deficiency syndrome
(“AIDS”) has been to increase condom distribution.!>® The
Department of Health has also recently introduced the female
condom, and has trained primary health care and family plan-

ning staff on its application.159

C.CONTRACEPTION

In 1995, the overall contraceptive prevalence rate was 53%,
with 51.7% of the population using modern methods and
1.3% using traditional methods.160 African women most
commonly use injectable contraceptives, while the oral pill is
the method used most extensively among the other racial
groups.101 Between 10% and 25% of men use condoms. 162

Legal Status of Contraceptives

The Medicines and R elated Substances Control Act, 1965
(the “Medicines Act”),163 provides for the registration and
control of medicines and medical devices, including contra-
ceptive drugs and devices. The Medicines Act categorizes
medicines and certain medical devices in a series of schedules.
The preconditions for the sale or supply of medicines or
devices vary according to the schedule in which the particu-
lar medicine or device is located.

Oral contraceptives containing only progestogen are listed
in the second schedule of the Medicines Act. Schedule 2 sub-
stances may be sold only by a pharmacist, or by a trainee phar-
macist or pharmacist assistant under the personal supervision
of a pharmacist. The pharmacist must record the particulars of
every sale of a Schedule 2 substance in a book maintained for

this purpose. These medicines may only be sold to a person

under the age of 16 years if the sale is made pursuant to a pre-
scription issued by a medical practitioner or pursuant to a
written order disclosing the purpose for which the substance
will be used and signed by someone whom the seller knows
to be over the age of 16 years.164

Hormones intended for oral contraception, except oral
contraceptives containing only progestogen, are listed in the
third schedule of the Medicines Act. Schedule 3 medicines
may also be sold only by a pharmacist, or by a trainee phar-
macist or pharmacist assistant under the personal supervision
of a pharmacist, and the details of such sales must be recorded
in a book maintained for this purpose. Schedule 3 substances
must be sold on the written prescription or oral instructions
of a medical practitioner, regardless of the age of the purchas-
er.165 Schedule 4 of the Medicines Act lists [UDs. The sale of
Schedule 4 substances and devices is subject to the same
requirements as the sale of Schedule 3 substances. However, if
the sale is made on the oral instructions of a medical practi-
tioner, these verbal instructions must be confirmed by a writ-
ten prescription within seven days.160

In addition, the Medicines Act prohibits the sale of any

medicine or scheduled substance unless it bears a label stating
particulars prescribed by regulation.!67 The Medicines Act
further grants the Minister of Health extensive powers to
make regulations on matters such as: packaging; the compo-
sition, therapeutic suitability, effect, purity, or other properties
of medicines; and the importation, transportation, storage, or
disposal of medicines and scheduled substances.!08

Regulation of Information on Contraception

The Medicines Act prohibits the publication or distribu-
tion of any false or misleading advertisement concerning any
medicine, including contraceptives.!%? Contraceptive adver-
tisements or educational publications that contain explicit
sexual content may also, pursuant to the provisions of the
Films and Publications Act, 1996 (the “Films Act”), potential-
ly be subject to age restrictions or other restrictions relating to
distribution.}70The Films Act was enacted to replace the ear-
lier Publications Act, 1974 (No. 42 of 1974), which had been
challenged as unconstitutional.1”! The Films Act is based on
the principle that adults should enjoy the optimum amount of
freedom, and that children should be protected against mate-
rials which are harmful or disturbing.172The Films Act estab-
lishes a Film and Publications Board,173 with powers to
regulate the distribution of certain publications and films,
primarily by means of classification, the imposition of age
restrictions, and the rendering of consumer advice.17# Per-
sons aggrieved by a decision of the Film and Publications
Board may appeal the decision to a Film and Publications
Review Board.17
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D. ABORTION

Legal Status of Abortion

On November 12,1996, South Africa enacted the Choice on
Termination of Pregnancy Act, 1996 (the “Choice Act”).176
This act repealed the provisions related to abortion contained
in the Abortion and Sterilization Act, 1975.177 Section 2(1) of
the Choice Act now defines the circumstances in which preg-
nancies may lawfully be terminated!”8 to be:

(a) upon request of a woman!7? during the first 12 weeks
of the gestation period!8Y of her pregnancy;

(b) from the 13th week up to and including the 20th week
of the gestation period if a medical practitioner, after consulta-
tion with the pregnant woman, is of the opinion that —

(1) the continued pregnancy would pose a risk of
injury to the woman’s physical or mental health; or
(ii) there exists a substantial risk that the fetus would
suffer from a severe physical or mental abnormality; or
(11) the pregnancy resulted from rape or incest; or
(iv) the continued pregnancy would significantly aftect
the social or economic circumstances of the woman; or

(c) after the 20th week of the gestation period if a medical
practitioner, after consultation with another medical practi-
tioner or a registered midwife, is of the opinion that the con-
tinued pregnancy:

(1) would endanger the woman’s life;
(i1) would result in severe malformation of the fetus; or
(ii1) would pose a risk of injury to the fetus.

Requirements for Obtaining Legal Abortion

The Choice Act sets forth three major requirements for
the performance of a legal abortion. First, the informed con-
sent of the pregnant woman is required. Second, the law states
that, depending upon the stage of pregnancy, the abortion
must be performed either by a medical practitioner or a reg-
istered midwife. Finally, the Choice Act specifies the type of
facilities in which such a procedure must occur.

The Choice Act requires the informed consent of the
pregnant woman for the termination of her pregnancy.!8! In
almost all circumstances, no consent other than that of the
pregnant woman is required.!82 Where the pregnant woman
is under 18 years of age, the Choice Act requires a medical
practitioner or registered midwife to advise the woman to
consult with her parents, guardian, family members, or friends
prior to the procedure being performed. However, a woman
may not be refused access to a termination of pregnancy
because she chose not to consult with other individuals.!83
The only exceptions to the requirement of the pregnant
woman’s consent apply in the case of a woman who is either
so severely mentally disabled that she is“completely incapable

of understanding and appreciating the nature or conse-

quences of a termination of her pregnancy” or who is in a
state of continuous unconsciousness with no reasonable
prospect of regaining consciousness in time to request and to
consent to the termination of her pregnancy.!3* If those con-
ditions are met, the woman’s guardian, spouse, or “curator”
may request and consent to the termination of her pregnan-
cy during the first 12 weeks of the gestation period, or from
the 13th week up to and including the 20th week on the
grounds set forth in Section 2(1)(b). However, the additional
consent of two medical practitioners, or a medical practition-
er and a registered midwife, is also required.!85 Alternatively,
the pregnancy of such a woman may be terminated at the
behest of two medical practitioners, or a medical practitioner
and a registered midwife, in one of two circumstances. Dur-
ing the period up to and including the 20th week of the
woman’s gestation period, such practitioners may supply the
necessary authorization if they are of the opinion that the
continued pregnancy would pose a risk of injury to the
woman’s physical or mental health, or if there exists a sub-
stantial risk that the fetus would sufter from a severe physical
or mental abnormality. After the 20th week of gestation, such
practitioners may supply the requisite consent if they are of
the opinion that the continued pregnancy would endanger
the woman’s life, result in a severe malformation of the fetus,
or pose a risk of injury to the fetus.186

The Choice Act also stipulates the persons able to perform
alegal abortion and the facilities where such a procedure can
occur. Abortions performed at the request of 2 woman dur-
ing the first 12 weeks of the gestation period may be carried
out either by a medical practitioner or by a registered midwife
who has completed the prescribed training course.187 All oth-
er pregnancy terminations may be performed only by a med-
ical practitioner.188 In addition, surgical abortions may only
be performed at a facility designated by the Minister of
Health for that purpose.18? Persons in charge of such facilities
are required to keep records of all abortion procedures per-
formed in their facilities, and must forward this information,
while maintaining confidentiality regarding the woman’s
identity, to the Director-General of Health.1%0 The Choice
Act provides that the identity of women who have requested
or obtained a termination of pregnancy must remain confi-
dential at all times.191

DPenalties

Section 10 of the Choice Act prescribes penalties for per-
sons who contravene the requirements of this law. Any person
who performs an abortion procedure and does not meet the
professional qualifications required by the Choice Act is guilty
of an offense and is liable upon conviction to a fine or to

imprisonment for a period up to 10 years.192 Persons who are




LAWS AND POLICIES AFFECTING THEIR REPRODUCTIVE LIVES

PAGE 99

required to maintain and furnish records pursuant to the
Choice Act but fail to do so are liable to be fined or to be
imprisoned for a period not exceeding six months.!?3 Fur-
thermore, it is an offense for any person to prevent the lawful
termination of a pregnancy or to obstruct access to a facility
for the termination of a pregnancy. Any person found guilty
of this offense 1s liable to a fine or to imprisonment for a peri-
od not exceeding 10 years.194

Regulation of Abortion Information

‘When a woman requests a termination of pregnancy from
a medical practitioner or registered midwife, the Choice Act
requires that practitioner to inform the woman of her rights
pursuant to this law.195 The Choice Act also places an obliga-
tion on the state to “promote the provision of non-mandato-
ry and non-directive counseling, before and after the

termination of pregnancy.’196

E. STERILIZATION

hend the consequences of, or bear parental responsibility for,
“the fruit of coitus.”20> Secondly, a magistrate or the person
who is normally entitled to consent to an operation upon the
person concerned — for example, the parent or guardian of a
minor, or the curator of a mentally ill person under curator-
ship206 — must consent to the operation.207 Thirdly, the
Minister of Health, or a medical officer of the Department of
Health so authorized by the Minister of Health, must grant
written authority for the sterilization.298 Any person who
performs a sterilization upon a person who was unable to
consent, other than in accordance with the procedure
described above, is guilty of a criminal offense punishable by
a fine not exceeding U.S.$1,220.00 (R 5000), or to impris-
onment for a period not exceeding five years, or to both the

fine and imprisonment.209

F. FEMALE GENITAL MUTILATION/
FEMALE CIRCUMCISION

There are no specific laws in South Africa regarding the per-
formance of sterilizations upon persons capable of consent-
ing. Sterilization is predominantly governed by South African
statutory law as well as by the common law that applies to the
performance of general surgical procedures.!97 The Child
Care Act, 1983,198 provides that any person over the age of 18
years is competent to consent, without the assistance of her or
his guardian, to the performance of any operation upon her-
self or himself.1?? Thus, a mentally competent, consenting
adult may freely choose sterilization as her or his preferred
method of contraception.2%0 Legal scholars in South Africa
have differed on the issue of whether or not the sterilization
of a married person requires the consent of that person’s
spouse.201 The argument for spousal consent is based on an
alleged legally protected interest of a person in the reproduc-
tive capacity of her or his spouse.202 Nevertheless, it may be
argued that the provision in the Constitution which guaran-
tees that everyone has the right to make decisions concerning
reproduction and control over his or her body203 denies any
right which persons may previously have had to refuse con-
sent to the sterilization of their spouses.

The Abortion and Sterilization Act governs the steriliza-
tion of any person who for any reason is incapable of con-
senting, or who 1is legally incompetent to consent, to the
operation.204 In these circumstances, a sterilization may only
be performed once three requirements have been met. First,
two medical practitioners must certify in writing that the per-
son concerned is suffering from a hereditary condition which
would cause her or his child to suffer from a serious physical
or mental disability, or that the person concerned is unable,

due to permanent physical or mental disability, to compre-

Female genital mutilation (“FGM”) — also referred to as
female circumcision — is not practiced to a significant extent
in South Africa,210 and there is no legislation that explicitly
addresses this practice. A person who subjected another per-
son to FGM would, however, in all likelihood be liable to be
charged with the common law offense of assault, which is the
unlawful and intentional application of force or threat of force

against another person.211

G. HIV/AIDS AND SEXUALLY TRANSMITTED DISEASES

The HIV/AIDS epidemic has a significant impact on
women'’s health and gives rise to important issues pertaining to
reproductive rights.A full evaluation of laws and policies affect-
ing reproductive health and rights in South Africa must there-
fore examine issues of HIV/AIDS and sexually transmitted
diseases (“STDs”). The Department of Health has estimated
that, in the beginning of 1996, 1.8 million South Africans
were infected with HIV.212 This number represents a tenfold
increase over the past five years.213 Overall, 10% of woman
attending antenatal clinics are HIV-positive,2!4although in
some urban areas this figure is as high as 30%.213 At present, the
primary mode of HIV transmission in South Africa is hetero-
sexual intercourse — a radical change from the earlier phase of
the epidemic from 1982 to 1986 when HIV infection and
AIDS were mainly restricted to gay men.216 South Africa is
also in the midst of an epidemic of STDs.217 At least 10% of
the population have ulcerative infections caused by syphilis
and chancroid, while the median prevalence rates of chlamy-
dia and gonorrhea are 11% and 8%, respectively.2!8

Policies Affecting HIV/AIDS and STDs

In November 1988, the former South African govern-

ment established AIDS Training and Information Centres in
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strategic locations around the country and set up an AIDS
Unit and National AIDS Advisory Group within the Depart-
ment of Health.219 In 1992, the AIDS Unit was replaced by a
more “community-sensitive” AIDS Programme, within the
Primary Health Care Directorate of the Department of
Health.220 Since 1994, the new Government has made AIDS
a high priority within its programme of socioeconomic
development.?21 The status of the AIDS Programme has been
elevated to a Directorate within the Department of Health,
and its sphere of operation has been expanded to include
STDs.222 The Department of Health has adopted five key
approaches in a “medium term” strategy to combat the HIV
and STD epidemics:

m life skills and responsible sex education programs in

schools and youth centers;

= mass communication strategies to popularize meth-

ods of prevention;

m increased access to barrier methods of contraception,

including male and female condoms;

= more effective and more appropriate management of

STDs; and

= establishment of norms, standards, and guidelines for

the care of patients suffering from AIDS.223

Laws Affecting HIV/AIDS

Although the South African Law Commission has recom-
mended the passage of an “HIV and AIDS Act,” there is at pre-
sent no comprehensive statute dealing with issues relating to
HIV/AIDS in South Africa.224 Rather, South African law
affecting AIDS currently derives from a variety of sources,
including the common law, statutory law, and ethical guide-
lines and practice rules prepared by the South African Medical
and Dental Council (“SAMDC”),22> which specify the acts or
omissions that may give rise to disciplinary action by the
SAMDC.226 1t is also to be noted that all existing laws and
policies are now subject to scrutiny in terms of the Bill of
Rights enshrined in the Constitution, which binds not only
the state, but also natural and juristic persons to the extent that
particular provisions of the Bill of Rights are applicable.?27

The most far-reaching protection that the Constitution
provides to people with HIV or AIDS is contained in Section
9, which guarantees that everyone has the right to equal pro-
tection and benefit of the law, and which prohibits unfair dis-
crimination by the state or any other person against anyone
on various grounds, including disability.228 Other provisions
that provide potentially important protections to people with
HIV or AIDS include, infer alia: the right to have one’s digni-
ty respected and protected;?2? the right to bodily and psy-
chological integrity;230 the right to privacy;23! the right to
freedom of movement;232 the right to choose one’s trade,

occupation, or profession freely;233 the right to fair labor
practices;?3* the right to have access to health care ser-
vices;235 the right to basic education;23¢ the right of access to
information;237 and the right to administrative action that is
lawful, reasonable, and procedurally fair.238

Laws to Control HIV Transmission

Neither HIV nor AIDS has been declared to be a “notifi-
able medical condition”23? such that health care workers are
required to report cases to the local authorities. Rather, med-
ical practitioners voluntarily supply information regarding all
new cases of AIDS to the Department of Health while main-
taining the anonymity of the person infected with HIV.240
However, AIDS is listed as a “communicable disease” for the
purposes of the Communicable Disease Regulations, which
set forth far-reaching measures to contain the spread of com-
municable diseases in the event that such diseases constitute a
real danger to health.24! These measures include: the closure
of teaching institutions and public places of entertainment;
quarantine of persons carrying communicable diseases or of
persons who have come into contact with such carriers; and
the compulsory medical examination of persons suspected of
being carriers of communicable disease and who constitute a
danger to the public health.242 The inclusion of AIDS as a
“communicable disease” for the purposes of these regulations
has been widely criticized, and draft regulations have been
published for comment which would exclude AIDS from the
application of these provisions. 243

Criminal law has not been used as a measure to combat
HIV transmission in South Africa.24* However, it is possible
that persons infected with HIV who knowingly or negli-
gently engage in acts which could lead to the transmission of
HIV to another person, may be liable to prosecution for
crimes such as murder, attempted murder, culpable homicide,
or assault. 24>

HIV/AIDS and Health Care

HIV-positive persons who seek medical treatment need
special protection from health care providers who may not be
sensitive to the special needs of these patients. The important
question arises, for instance, of whether or not medical prac-
titioners should be compelled to treat patients whom they
know to be HIV-positive. In addition, it may be critical to
ensure that a patient consents to HIV testing and that medical
practitioners respect the confidentiality of their patients.
South African law addresses several of these concerns.

The South African Medical and Dental Council Guide-
lines state that“[n]o health worker may ethically refuse to treat
any patient solely on the grounds that the patient is, or may
be, HIV seropositive.”246 The SAMDC Guidelines further

state that “[n]o doctor may withhold normal standards of
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treatment from any patient solely on the grounds that the
patient is HIV seropositive, unless such variation of treatment
is determined to be in the patient’ interest.”247 However, the
duty to treat as set forth in the SAMDC Guidelines is mere-
ly an ethical duty, rather than a legal one.248 Under common
law, a doctor in private practice may decide not to treat a
patient for any reason — including the HIV status of the
patient — except in an emergency or where the physician
has already embarked on treatment of the patient.24? On the
other hand, medical practitioners who are employed by hos-
pitals or by the state are bound by their conditions of service,
which generally oblige such medical practitioners to treat all
patients referred to them in the course of their employ-
ment.250 In light of the constitutional prohibition of unfair
discrimination?>! and its guarantee of a right of access to
health care services,252 it is likely that any refusal by a medical
practitioner — whether in private or public sector practice —
to provide care to HIV-positive persons could be challenged
as a violation of the Constitution.

Testing the HIV-serostatus of a patient should only be
performed with the informed consent of that patient.253 This
principle derives from the South African common law,254
and has been confirmed by SAMDC Guidelines, which
describe the types of information that must be given to
patients.255 The consent of a patient to an HIV test must be
expressly given, as tacit consent is not considered sufficient
under these circumstances.250 The consent requirement may
only be dispensed with in the event of an emergency.25’
Furthermore, substitute consent — such as from a “curator,”’
guardian, or family member — may be obtained for HIV
testing of mentally ill persons or persons below the age of
14 years.258

Medical practitioners have a duty to respect the confiden-
tiality of their patients. This is a legal duty recognized by the
common law, which has been reiterated in the rules of the
SAMDC.25? In Jansen Van Viwren and Another NNO v,
Kiuger,200 the court stated that the fact that “AIDS is a dan-
gerous condition...on its own does not detract from the right
of privacy of the afflicted person, especially if that right is
founded in the doctor-patient relationship. A patient has the
right to expect due compliance by the practitioner with his
professional ethical standards”*26! Disclosure of medical infor-
mation is permissible only in limited circumstances, includ-
ing: where the patient has consented to disclosure; where
disclosure is required by law; or where disclosure is in the
public interest.262 However, disclosure of such information
to sexual partners of the patient and to health care workers
exposed to the blood or other bodily fluids of an HIV-infect-
ed patient may be justified as being in the public interest.263

In such circumstances, SAMDC Guidelines prescribe that
the medical practitioner should first attempt to obtain the
patient’s consent before making such disclosure.204

SAMDC Guidelines place no obligation on medical prac-
titioners to undergo testing for HIV, or to inform patients of
their HIV status. However, the SAMDC Guidelines set forth
detailed instructions on “universal precautions” which should
be used by health care workers to prevent transmission of
HIV from health care workers to patients and vice versa.205
Employers of health care workers have a legal duty to provide
the necessary equipment and facilities for such universal pre-
cautions, pursuant to Section 8(1) of the Occupational Health
and Safety Act,200 which provides that ““[e]very employer shall
provide and maintain, as far as is reasonably practicable, a
working environment that is safe and without risk to the
health of his employees.”

HIV/AIDS and Education

Measures for the control of communicable diseases in
schools are set forth in Regulations Relating to Communica-
ble Diseases and the Notification of Notifiable Medical Con-
ditions267 (the “Communicable Disease Regulations”). AIDS,
but not HIV, is listed as a communicable disease in Annexure I
of these regulations. The Communicable Disease R egulations
require a school principal who is aware or has reason to suspect
that a pupil is suffering from a communicable disease or was in
contact with such a person to notify the relevant health or local
government authorities without delay.268 The principal may
not allow a pupil suffering from AIDS to enter the school
unless authorized thereto by a medical certificate to this
effect.269 A parent who knows that her or his child is suffering
from AIDS or was in contact with such a person must inform
the principal of the school of this.2”0 The Communicable Dis-
ease Regulations have been widely criticized, and draft regu-
lations that would expressly prohibit principals from refusing
to allow students to attend schools on the basis that they are
HIV-positive have been published for public comment.2’! In
any event, the existing Communicable Disease Regulations
may be in conflict with the Constitutional protection against
unfair discrimination and the guarantee that everyone has the
right to a basic education.272

HIV/AIDS and Employment

Under common law, employers have the right to freely
decide whom they wish to employ and may therefore require
prospective employees to undergo an HIV test prior to
employment.273 However, the recently promulgated Labour
Relations Act, 1995,274 contains a “transitional” provision
protecting both employees and applicants for employment
from unfair discrimination — direct or indirect — on any

arbitrary ground, including disability.2’> Pursuant to the
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common law, employers may not require an employee to
undergo HIV testing against his or her will, as this would
amount to unilateral alteration of the employment con-
tract.276 HIV-positive employees also have no legal duty to
inform their employers of their HIV serostatus, unless that
person poses a threat to the health of other employees or she
or he becomes so 1ill as to be unable to properly fulfill the
employment obligations.2’7 Dismissal solely on the grounds
of HIV infection is likely to be regarded as automatically
unfair. Section 187(1)(f) of the Labor Relations Act provides
that a dismissal is “automatically unfair if.. . the reason for the
dismissal is. . .that the employer unfairly discriminated against
an employee, directly or indirectly, on any arbitrary ground,
including, but not limited to...disability.”

HIV/AIDS and Life Insurance

HIV testing for the purposes of life insurance is not regu-
lated by South African law. Rather, the Life Offices Associa-
tion (“LOA”) — an association of life assurance companies278
— has entered into an agreement (the “LOA Agreement”)
that 1s binding on all its members and which sets forth mini-
mum standards regarding the insurance of HIV-positive per-
sons.27? Pursuant to this agreement, a negative HIV test result
is a precondition for the issuance of life policies worth
U.S.$48,780 (R 200,000) or more, or for disability policies of
U.S.$488 (R 2,000) per month or more.280

Laws Affecting STDs

South African law does not specifically prescribe measures
to be taken for the prevention and control of STDs. STDs
have neither been declared “communicable diseases” for the

purposes of the Communicable Disease Regulations28!

nor
have they been declared “notifiable medical conditions” pur-
suant to the powers conferred on the Minister of Health by
the Health Act, 1977.282The control of STDs does, however,
fall within the broad powers conferred on local authorities by
the Health Act to render services for the prevention of com-

municable diseases.283

H. ARTIFICIAL INSEMINATION

The Human Tissue Act, 1983,2%4 and detailed regulations
issued thereunder,285 regulates the conditions in which per-
sons may be artificially inseminated in South Africa. Artificial
insemination may be performed only upon a married woman
— including a woman married under customary law — and
only with the written consent of her husband.28¢ A child
born as a consequence of artificial insemination is regarded by
law as the legitimate child of the woman giving birth and her
husband.287 The South African Law Commission has also
recently proposed a Bill on Surrogate Motherhood, which

would regulate the artificial insemination of women acting as

surrogate mothers.288 The provisions of the bill, however,
must be scrutinized for compliance with the Constitution

before it can be enacted into law.289

. Understanding the

Exercise of Reproductive
Rights:Women’s

Women’s reproductive health and rights cannot be fully eval-
uated without investigating women’s legal status within soci-
ety. Not only do laws relating to women’s legal status reflect
societal attitudes that affect reproductive rights, but such laws
often have a direct impact on women’s ability to exercise
reproductive rights. The legal context of family life,a woman’s
access to education, and laws and policies affecting her eco-
nomic status can contribute to the promotion or the frustra-
tion of a woman’s access to reproductive health care and her
ability to make voluntary and informed decisions about such
care. Laws regarding age of first marriage can also have a sig-
nificant impact on a young woman’s reproductive health. Fur-
thermore, laws relating to rape, sexual assault, and domestic
violence present significant rights issues and can have direct
consequences for women’s health.

At the outset of this discussion, it is important to note that
several structures have been established to ensure that issues of
women’s health and gender equality are adequately addressed
by the government. A national Maternal, Child and Women’s
Health Directorate has been established within the Depart-
ment of Health, and directorates or subdirectorates for Mater-
nal, Child and Women’s Health have been set up in most of
the provinces.2?0 Furthermore, the Constitution mandates
the establishment of a Commission for Gender Equality to
promote respect for gender equality and for the protection,
development, and attainment of gender equality.2! Pursuant
to this Constitutional mandate, the Commission on Gender
Equality Act, 1996,292 was enacted to provide for the compo-
sition, powers, functions, and functioning of the Commission
for Gender Equality.223 The functions of the Commission for
Gender Equality are extensive and include, inter alia: monitor-
ing and evaluating the policies of governmental or private
bodies; making recommendations in respect of any law which
may potentially affect gender equality or the status of women,
or new legislation which would promote gender equality;
investigating gender-related issues with a view to resolving
disputes or rectifying acts or omissions; and monitoring com-
pliance with international legal instruments related to the

objects of the Commission.2?* In exercising these functions,
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members of the Commission have wide powers, including

limited powers of entry, search, and seizure.295

A.RIGHTS WITHIN MARRIAGE

Marriage Law
In South African law, marriage is defined as “the legally recog-
nized voluntary union of one man and one woman to the
exclusion of all others while it lasts”2% To enjoy full legal
recognition, marriages must be solemnized by a duly autho-
rized marriage officer?%7 in accordance with the provisions of
the Marriage Act, 1961.298 Unless the parties to the marriage
specified otherwise in an “antenuptial contract,” parties to civ-
il marriages contracted before November 1, 1984, were mar-
ried “in community of property; 2% and wives were subject to
the “marital power” of their husbands such that a wife was
unable to contractually bind the joint household without her
husband’s consent. A husband, however, could even alienate
the marital home without his wife’s consent.30 The Matri-
monial Property Act, 1984,301 abolished “marital power” in
respect of all marriages entered into after November 1,
1984,302 and, in the absence of an antenuptial contract speci-
fying otherwise, made all marriages subject to community
property principles with “accrual,” whereby husband and wite
are joint administrators of the joint estate for the duration of
the marriage and share equally in the profits accrued during
the marriage on its dissolution.393 “Marital power” was final-
ly abolished in all civil marriages by the General Law Fourth
Amendment Act, 1993.304 The effect of the abolition of “mar-
ital power” in civil marriages is to eliminate the restrictions on
a wife’s capacity to contract and to litigate.3%> Hence, these
reforms have given wives legal equality with their husbands.306
Marriages of men and women pursuant to African cus-
tomary law do not constitute legally valid marriages because
they are potentially polygamous and are not solemnized by
designated marriage officers according to the formalities set
forth in the Marriage Act.397 In several statutes, however, cus-
tomary marriages are accorded the same legal consequences as
legally valid marriages for certain specific purposes,>®includ-
ing for the purposes of maintenance.39?The basic require-
ments for a customary marriage include:310 payment of
bridewealth by the prospective husband or his family to the
family of the woman he intends to marry; consent of the bride
and bridegroom;and consent of the bride’s guardian, although
such consent may not be “unreasonably” withheld.3!! The
Black Administration Act, 1927,312 provides that black women
who are partners in customary unions and living with their
husbands are legally considered to be “minors” under the
guardianship of their husbands.313

The Marriage Act makes provision for Islamic and Hindu

religious leaders to be designated marriage officers for the pur-
pose of solemnizing marriages according to “Mohammedan
rites or the rites of any Indian religion.”3!4 Hindu marriages are
legally recognized as valid marriages only if solemnized by a
duly designated marriage officer in accordance with the provi-
sions of the Marriage Act.3!> Marriages performed according
to Muslim law are not valid, however, because they are “poten-
tially polygamous,” 3160although they are afforded some limited
statutory recognition similar to those afforded to customary
marriages.317 For a discussion on marriage and adolescents, see
the section on adolescents below.

Divorce and Custody Law

The Divorce Act, 1979,318 provides that a court may grant
a divorce on one of two grounds — the “irretrievable break-
down of marriage” and the mental illness or continuous
unconsciousness of a party to the marriage.31? “Irretrievable
break-down of marriage” refers to a marriage that “has
reached such a state of disintegration that there is no reason-
able prospect of the restoration of a normal marriage rela-
tionship.”320 There are no restrictions on the types of facts or
circumstances which may be indicative of an irretrievable
breakdown of marriage,32! and the blameworthiness of the
spouses’ conduct is irrelevant to granting a divorce.322 The
court may, however, postpone the divorce proceedings to
enable the parties to attempt reconciliation, if it is of the opin-
ion that the spouses may be reconciled.323

When granting a divorce, a court may make an order
regarding the custody of any children of the marriage.324 In
making such an order, courts must be guided primarily by the
best interests of the child, taking account of all relevant cir-
cumstances.32 Ultimately the court must decide which of
the parents will better fulfill the childs multiple needs.32¢ In
general, custody of young children and daughters of any age
is awarded to the mother,327 while custody of older boys is
awarded to the father.328 Where the court grants custody to
one parent, the other parent retains a right of reasonable access
to the children.32? The Divorce Act further provides that a
court may make an order regarding the guardianship330 of the
child, including an order granting sole guardianship to either
of the parents.33! The Guardianship Act, 1993,332 grants
guardianship of minor children born of a marriage to the
mother, in the absence of a court order to the contrary.333
Furthermore, a court granting a decree of divorce may make
any order which it considers appropriate with regard to the
maintenance of a dependent child of the marriage.33* Courts
may order one spouse to pay maintenance to the other in
accordance with a written agreement between them.335
Maintenance orders are enforced by maintenance courts, pur-

suant to the provisions of the Maintenance Act, 1963.336
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In customary law marriages, the failure of either spouse to
perform her or his duties in marriage may be sufficient reason
for divorce.337 Wives generally have sufficient reason for
divorce if their husbands failed to support them or if their
husbands exceeded the “right of moderate chastisement.”338
Grounds for dissolution of customary marriages in KwaZu-
lu-Natal are enumerated by the Natal and KwaZulu Codes.
These codes provide that either partner to a customary mar-
riage may bring an action for divorce on any of the following
grounds: adultery; continued refusal of the other party to
engage in sexual intercourse; desertion; “continued gross mis-
conduct”; imprisonment of the partner for a period not less
than five years; or the existence of conditions which “render
the continuous living together of the partners insupportable
or dangerous.’33? In addition, wives may bring an action for
divorce by reason of “gross cruelty” or ill-treatment by the
husband, or accusations of witchcraft or other “serious allega-
tions” made against them by their husbands.340

In the absence of agreement to the contrary between the
spouses’ families, customary law entitles the husband and his
family to full parental rights in respect of children born of a
marriage, if bridewealth has been paid.3*! However, despite
this rule of customary law, courts apply common law princi-
ples to custody insofar as they award custody to the parent
who is better able to serve the best interests of the child.342 In
customary law, the closest analogy to maintenance is isondlo,
which is a onetime payment that may be claimed by any per-
son who has raised a child, if the parent claims custody of that
child.343 In fact, statutory law is now typically applied to
maintenance claims.3#* The Natal and KwaZulu Codes pro-
vide that, upon the dissolution of a customary marriage,
courts may make any order regarding maintenance of minor

children that it considers “just and expedient.”345

B. ECONOMIC AND SOCIAL RIGHTS

Property Rights

While customary law places restrictions on women'’s entitle-
ment to land ownership,34¢ women gain access to land
through the general duty of support owed to them by the
male head of the family. Pursuant to this duty, the family head
allots to wives pieces of land on which to support themselves
and their children.3*7 The discriminatory effects of customary
law in this regard are compounded by Section 11(3)(b) of the
Black Administration Act,348 whereby women in customary
unions are considered minors and are subject to the guardian-
ship of their husbands. Hence, husbands in customary mar-
riages are given legal control of everything owned or acquired
by their wives.34? Some of the harsher effects of this law have
been mitigated to some extent by Section 11A of the Black

Administration Act, which exempts black women from black
law and custom insofar as it affects the acquisition or disposal
of a “right of leasehold, sectional leasehold or ownership,” or
the borrowing of money on the strength of that right, or the
defense of that right in a court of law.3>0 While Section 11A
has been lauded as a “victory for African women, 33! it has
also been criticized for providing “limited formal equality”
which “does not reflect social reality."352

Customary laws that restrict women’s access to property
appear to be in violation of Section 9 of the Constitution,
which provides that everyone is equal before the law and pro-
hibits unfair discrimination on the basis of gender or sex.353
These laws also appear to be in direct violation of Section
25(1) of the Constitution, which provides that “no law may
permit arbitrary deprivation of property.’354 The Ministry of
Land Affairs has recognized the unconstitutionality of laws
that prejudice the ability of women to own land and has artic-
ulated its commitment to eradicate gender discrimination in
land allocation and ownership.33> In pursuing this objective,
the government has identified the need to remove all legal
restrictions on women’s access to land and to ensure that land
assets are registered in the names of beneficiary members of a
household, rather than solely in the name of the head of the
household.356

Labor Rights

The South African government has articulated its commit-
ment to ensuring that all workers have equal rights.357 The
government has already made significant strides toward pro-
tecting the rights of women employees by passing the Labour
Relations Act, 1995.358 The Labour Relations Act provides
that every employee has the right not to be unfairly dis-
missed.3>? Dismissals are “‘automatically unfair” in certain cir-
cumstances, such as where the reason for the dismissal is the
employee’s pregnancy, intended pregnancy, or any related rea-
son, or where the dismissal occurred because the employer
“unfairly discriminated against an employee, directly or indi-
rectly, on any arbitrary ground,” including, inter alia: gender,
sexual orientation, marital status, or “family responsibility.*360

The Minister of Labour has commissioned the drafting of
a new employment standards law.301 The Department of
Labour subsequently published for public comment a set of
preliminary policy proposals concerning the possible content
of the new statute (the “Employment Standards Policy™).362
The Employment Standards Policy takes note of certain areas
of South African employment law that need to be revised in
the new employment standards law because they provide
inadequate protection to women workers. First, farm work-
ers, domestic workers, and part-time workers — a high pro-

portion of whom are women363 — are excluded from certain
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protections, including minimum wages, the right to unpaid
leave, and sick pay, all available to other workers.304 The
Employment Standards Policy proposes that such workers be
given the protection of the new employment standards
law.365 Secondly, the Employment Standards Policy recog-
nizes the need for reconsidering the existing regulation of
maternity leave and maternity pay,and the need for legislation
to provide for a short period of paid paternity leave.3%¢ Cur-
rently, the Basic Conditions of Employment Act prohibits
women from working for four weeks before and eight weeks
after childbirth, unless they are granted a special exemp-
tion.3¢7 Employees have no general entitlement to maternity
pay, although the Unemployment Insurance Act allows con-
tributors to the Unemployment Insurance Fund to receive
45% of their wages for up to six months.368 The Unemploy-
ment Insurance Act, 1966,369 however, entitles women who
adopt a child under two years of age to maternity leave.370
Thirdly, the Employment Standards Policy proposes that spe-
cial protection should be given to pregnant employees
engaged in night work, and that pregnant women and nurs-
ing mothers who normally engage in work that might place
their health at risk should be offered suitable alternative work
without loss of salary.371

The Ministry of Labor has also published policy proposals
for a new Employment and Occupational Equity Statute.372
This law will implement measures to eradicate discrimina-
tion in employment practices, prevent harassment in the
workplace (including sexual harassment), and enable the
Department of Labour to require companies to develop
employment equity plans.373 Other measures to ensure equal
treatment of employees will be implemented through codes
of practice and subsidiary legislation.374

Access to Credit

Gender equality is a major objective of the current gov-
ernment’s economic policy.37> Within this policy, the gov-
ernment has identified the need to address the problem of
credit constraints for women with limited collateral through,
for example, increasing training opportunities for women,
improving credit subsidies, and encouraging innovative cred-
it schemes.376

Access to Education

The educational system in South Africa is characterized
by significant disparities in educational levels on the basis of
both race and gender. The new South African government
has articulated policy and implemented structures specifical-
ly to eradicate these disparities and to ensure equal access to
education for all. For a discussion of these measures, see the

section on adolescents below.

C.RIGHT TO PHYSICAL INTEGRITY

Rape

Rape is defined as “intentional, unlawful sexual intercourse
with a woman without her consent.”377 The offense of rape
requires penetration of the penis into the vagina. Non-con-
sensual oral sex, anal sex, or insertion of foreign objects into
the vagina constitute the offense of “indecent assault” rather
than rape.3’8 In 1993, the Prevention of Family Violence
Act379 was enacted, which provides that a husband may be
convicted of the rape of his wife.380 Sexual intercourse with
a girl under 16 years of age, regardless of her consent, consti-
tutes statutory rape.38! For a further discussion of statutory
rape and other sexual offenses against minors, see the section
on adolescents below.

Prosecution in rape cases is complicated by certain rules of
evidence that favor the defendant. In rape cases, South African
courts are guided by a “cautionary rule” of evidence, which
requires additional care to be taken when accepting the
uncorroborated testimony of women who have been
raped.382 In effect, the cautionary rule results in an addition-
al burden of proof for the prosecution beyond the ordinary
standard of proof beyond a reasonable doubt applied to other
assault crimes.383 Furthermore, the rule of evidence barring
introduction of a victim’s earlier sexual history during a rape
trial is waived if the complainant previously had a relationship
with the defendant.3¥* While the judicial process is often a
harrowing experience for rape survivors,38> the creation of a
Sexual Offences Court in Wynberg, Western Cape, represents
a promising initiative to address this problem, albeit on a lim-
ited scale. The Wynberg Sexual Offenses Court, established in
1992, employs women assessors and specially trained prose-
cutors with lighter caseloads to better prepare for cases. Sepa-
rate waiting rooms are provided for the plaintiffs and
defendants. Furthermore, police officers from each of the
Criminal Investigation Units in the surrounding areas have
been trained as police rape specialists.386

Domestic Violence

South African criminal law does not recognize domestic
violence as a specific crime, although women may charge
abusive husbands or partners with the common law offense of
assault. 387 The principal civil law remedy available to victims
of domestic violence is an interdict issued pursuant to the
Prevention of FamilyViolence Act.388 The remedy is available
between “a man and a woman who are or were married to
each other according to any law or custom and also a man and
a woman who ordinarily live or lived together as husband and
wife, although not married to each other”389 In the interdict,

a judge or magistrate may enjoin the alleged abuser from
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committing any act including, but not limited to: assaulting or
threatening the complainant or a child living with one or
both of the parties; entering the matrimonial home or other
place where the complainant resides; or preventing the com-
plainant or a child who ordinarily lives in the matrimonial
home from entering that home.3?0The interdict is accompa-
nied by a warrant for the arrest of the alleged abuser, which is
suspended subject to compliance with the interdict.3%1 A
partner arrested for noncompliance with such an interdict
must be brought before a judge or magistrate within 24 hours
of the arrest.392 The penalty for failure to comply with an
interdict issued pursuant to this act is a fine or imprisonment
for a period not exceeding 12 months, or both the fine and
imprisonment.393

Sexual Harassment

South Africa has no legislation which specifically address-
es sexual harassment. Nevertheless, the problem of sexual
harassment in the workplace is receiving increasing attention
by the courts and by the Ministry of Labour. In 1989, a sexu-
al harassment suit was brought before a South African court
for the first time.3%4 In this case, the court found a senior
executive guilty of touching a woman co-worker inappropri-
ately, and held that employers had a duty to ensure that
their employees were not subjected to sexual harassment in
the workplace.3%5 In 1995, the Minister of Labour, Tito
Mboweni, issued a statement expressing the Ministry’s con-
cern regarding the extent of sexual harassment in South
African workplaces and pledging the full support and coop-
eration of the Ministry and Department of Labour for initia-
tives aimed at eliminating sexual harassment.3%¢ The Minister
of Labour indicated that the Directorate for Equal Opportu-
nities, established within the Department of Labour, would
address issues of sexual harassment in the workplace.37 In
addition, the recently promulgated Labour Relations Act,
1995,398 established a Commission for Conciliation, Media-
tion and Arbitration.3?? One of the functions of this Com-
mission 1s to provide employees, employers,and employees’ or

employers’ organizations with advice or training concerning

the prevention of sexual harassment in the workplace.#00

iv. Focusing on the

Rights of a Special Group:

The needs of adolescents are often unrecognized or neglect-
ed. Given that 37.1% of the South African population is under
the age of 15,401 it is particularly important to meet the repro-
ductive health needs of this group.The effort to address issues

of adolescent rights, including those related to reproductive

health, are important for women’s right to self-determination
as well as for their health.

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

Issues of adolescent health, including reproductive health,
fall within the responsibilities of the Maternal, Child and
Women’s Health Directorate of the Department of Health.402
Until now, adolescents have typically not been provided with
access to the full range of reproductive health services, such as
education and counseling about sexuality and adolescent
health. Few centers have existed that specialize in adolescent
health, and these have largely been confined to the main
cities.*03 Furthermore, the Child Care Act, 1983 (Act No. 74
of 1983), provides that persons of 14 years or younger require
the assistance of their parent or guardian to obtain medical
treatment.*04 In effect, this means that children under the age
of 15 years cannot legally have access to contraceptive mea-
sures without the consent of their parent or guardian.*0>
The Department of Health has set the goal of providing all
health workers with training in the field of adolescence by the
year 1998.406

B. FEMALE GENITAL MUTILATION AND
ADOLESCENTS

As mentioned above, FGM is not practiced to any significant
extent in South Africa.407

C.MARRIAGE AND ADOLESCENTS

The Marriage Act requires minors — persons under the age
of 21408 — who have not previously contracted a valid mar-
riage to obtain the consent of their parents or guardians as a
prerequisite for marriage.*99 However, boys under the age of
18 years and girls under the age of 15 years may not enter a
valid marriage except with the permission of the Minister of
Home Affairs or other authorized officer.*10 Customary law
regimes do not specify a minimum age for first marriage, but
rather require only that the spouses have reached puberty, the

age of which varies from person to person.*11

D. EDUCATION AND ADOLESCENTS

The South African educational system is characterized by sig-
nificant disparities in educational levels between men and
women, and among the various racial groups. In 1993,99% of
white South Africans were literate, as compared to 84% of
Indians, 66% of coloreds, and 54% of Africans.412 Women
account for 53.4% of persons aged 16 to 24 who are not
attending school and have not yet obtained Standard 10 (the
highest level of schooling).*13 Black women were doubly dis-
advantaged by apartheid policies of the former South African

government, which sought to exclude black children from
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educational opportunities that would allow them to engage in
higher education and higher-skilled careers,and by socioeco-
nomic pressures which resulted in many girls having to leave
school prematurely. 414

The new South African government has demonstrated a
firm commitment to eradicating these disparities in access to
education. The National Education Policy Act, 1996,*15 pro-
vides that national education policy must advance the right of
every person to basic education and equal access to education
institutions,*1¢ and must be directed toward “achieving equi-
table education opportunities and the redress of past inequal-
ity in education provision, including the promotion of gender
equality and the advancement of the status of women.”417
The government has already announced its intention to pro-
vide free and compulsory education for all children from a
“reception year” up to grade nine.*!8 On January 1,1995, the
government commenced implementation of the “ten years
free and compulsory education” policy by enrolling all six-
year-olds in Grade One.*!? The policy is expected to be
phased in over several years.*20

The Ministry of Education has also announced its inten-
tion to establish a fulltime Gender Equity Commissioner and
a permanent Gender Equity Unit within the Department of
Education.*2! The functions of the Gender Equity Unit will
be to advise the Director-General of Education on all aspects
of gender equity in the education system, including, for
example: possible mechanisms to correct gender imbalances
in enrollment, subject choice, career paths, and employment;
responses to sexism in curricula, textbooks, teaching, and
guidance; and strategies to eliminate sexism, sexual harass-

ment, and violence throughout the educational system.*22

E.SEX EDUCATION FOR ADOLESCENTS

Education of adolescents on issues of STDs and HIV/AIDS
is one of the key strategies of the Department of Health’s
HIV/AIDS and STD Programme.*23 Education on these
issues will form part of a broader program that will encompass
matters such as nutrition, substance abuse, and environmental
awareness.*24 In 1997, a comprehensive package on health,
including sexual health, will be incorporated into school cur-

ricula for the first time.423

F. SEXUAL OFFENSES AGAINST MINORS

Section 14(1) of the Sexual Offenses Act, 1957,42¢ makes it an
offense for any man to have or attempt to have sexual inter-
course with a girl under 16 years of age, or to commit or
attempt to commit an “immoral or indecent act” with a boy or
girl under the age of 19 years, or to solicit such an act.*27 The
Sexual Offenses Act specifies two defenses which may be

raised to charges pursuant to this section.*?8 The first such

defense incorporates three components, each of which must
be present for the defense to succeed, namely: at the time of
the offense, the girl was a prostitute; the accused was under the
age of 21 years at the time of the offense; and the accused had
not previously been charged with a similar offense.*2 The sec-
ond defense is that the girl, or the person in whose charge she
was, deceived the accused into believing that she was over the
age of 16 years at the time of the offense.*30 The consent of the

minor is not a defense to a charge pursuant to this section.
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Statistics

GENERAL
Population
= The total population of Tanzania is approximately 29 million,! of which slightly over half are women.2

= [n 1996, the proportion of the population residing in urban areas was 21%.3 However, the urban growth rate of over 6% per
year is one of the highest in the world, and it is estimated that in the next 15 years “86 percent of the total population growth

[will] occur in urban areas, causing the urban population to nearly double its size’*
= The median age is 15.4 years, with 49% of the population below the age of 15.5
Economy

m In 1993, the World Bank estimated the gross national product (“GNP”) per capita to be U.S.$90, a per capita decrease of
U.S.$210 since 1983.6 From 1980 to 1993, the average annual growth rate of the GNP per capita was 0.1%, while the annual

average rate of inflation was 24.3%.”

m In the late 1980s the average annual growth rate of the gross domestic product (“GDP”’) was 3.8%, a significant recovery from
the early 1980s when the GDP grew at an estimated 1%.8

= [n 1993, agriculture made up 56% of the GDP.? However, this figure does not take into account subsistence farming, where

agricultural output is either not exchanged or not exchanged for money.10
Employment

= About 90% of the able-bodied population is engaged in agriculture, of which 54%!! to 75%!2 are women. Women make up

less than 25% of the total number of workers in paid wage employment.!3

= In 1993, the labor force was estimated to be 13.7 million people, of which 47.2% were women.!4 In 1995 the labor force
participation rate for girls aged 10 to 19 was 46%.15

= The average annual income in Tanzania is U.S.$110.16

WOMEN’S STATUS

» The average life expectancy for women is 53, while for men it is 50.17

= A 1990 survey showed that 90% of women in Tanzania are battered or have experienced violence in some form.18

» According to the Ministry of Community Development, in 1991 there were 1,525 assaults and 497 rapes reported; in 1992
there were 1,541 assaults and 736 rapes reported; and in 1993 there were 2,094 assaults and 721 rapes reported.!?

m As students progress toward higher education, the percentage of women drastically decreases. While in 1992 females made up

about 48% of the primary school population, they only comprised about 18% of the undergraduate university population.20

ADOLESCENTS

m In 1990, there were an estimated 96 girls per 100 boys in primary school; this number significantly declined to 77 girls per 100

boys in secondary school. It is estimated that while 68% of all children attend primary school, only 5% attend secondary school,

with the numbers for girls only slightly lower. 2!

m An estimated 10% of Tanzanian women and girls have undergone FGM, with clitoridectomy reported only among the

Christian Chagga groups near Mt. Kilimanjaro.?2
= The median age at first marriage for women is 17 years,and by the age of 20 years over 95% have been married at least once.?3
MATERNAL HEALTH

= In 1995 the total fertility rate was 5.8 children per woman.24
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= The infant mortality rate is estimated to be between 84.225 and 104.3%6 per 1,000 live births. The under-5 mortality rate for 1993
was 167 deaths per 1,000 live births.2” Malnutrition is the primary cause in more than 50% of deaths of children aged 1-4.28

= The U.N. Population Division estimates that in 1993 17% of all births were to women under 20; 69% of the births were to
women between the ages of 20 and 35.29

» According to hospital records from 1992, which cover about half of all births, maternal mortality is estimated at 200-400 per
100,000 births per year.30 It is estimated that 40% to 60% of all pregnant women are malnourished.3!

= An estimated 40% of deliveries in rural areas and 20% of deliveries in urban areas are attended by traditional birth attendants
or midwives.32

= About 80% of expecting mothers attend antenatal clinics at least once during their pregnancies.33

CONTRACEPTION AND ABORTION

= In 1994, nearly 18% of all women aged 15 to 49 used contraception of any kind. Of these women,26% used the pill, 12% relied

on injections, 14% used condoms with their partners, 9% were sterilized, and 4% used an IUD; traditional methods were used by

36% of women, with 14% of women choosing the calendar rhythm/safe period method.3*

= In a 1983 national study, abortion accounted for an estimated 17% of all maternal deaths. In a 1990 study in one hospital in the

capital of Dar-es-Salaam, 47% of admittances for abortion complications were due to induced abortions.3>
HIV/AIDS AND STDs
= The number of estimated AIDS cases by December 1994 was 250,000. Estimated HIV infection rates based on blood donor

prevalence show that 1 to 1.5 million Tanzanians were infected by 1995.36 Heterosexual intercourse accounts for 80% of the
transmission of HIV.37

= Women are disproportionately at risk for HIV infection. The infection rate is 5.4% for males and 7.0% for females.3® In addi-
tion, the peak infection age for women is from 20 to 24, while for men it is from 25 to 35.3°

= HIV infection among pregnant women ranges from 2.3% in rural areas to more than 30% in urban clinics. About 30% of HIV

infected pregnant women will vertically transmit HIV to their babies who will die in infancy or early childhood.*0
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n 1964, the United Republic of Tanzania (“Tanzania”) was
established pursuant to the union of two countries — Tan-
ganyika and Zanzibar! — that had recently gained indepen-
dence from Britain.2 Tanganyika became independent in
1961; Zanzibar attained independence in 1963.3 The former
nation of Tanganyika that is now a part of Tanzania is here-
inafter referred to as Mainland Tanzania; the Island of Zanzibar
is referred to as Zanzibar. In 1965, an interim Constitution was
established for Tanzania. On April 25, 1977, the permanent
Constitution of Tanzania (the “Constitution”) came into
effect.# Although Mainland Tanzania and Zanzibar are united
as one nation, each maintains separate executive, legislative, and
judicial institutions. As will be explained below, the Constitu-
tion specifies the laws that are applicable to both regions. It is
noteworthy that the health and population policies of the
country apply to both Mainland Tanzania and Zanzibar.
The total population of Tanzania is estimated to be
29,058,470.6 Women make up 51% of the population.” Approx-
imately 45% of the population is Christian; another 35% are
Muslim and located primarily in Zanzibar; and 20% adhere to
traditional beliefs.3 Tanzania has approximately 120 ethnic
groups. Although many languages are spoken in Tanzania, the

principal and official languages are Swahili and English.”

1 Setting the Stage:
The Legal and Political

To understand the various laws and policies affecting women’s
reproductive rights in Tanzania, it is necessary to consider the
legal and political systems of the country. Without this back-
ground, it is difficult to determine the manner in which laws
and policies are enacted, interpreted, modified, and chal-
lenged. The passage and enforcement of law often involves
specific formal procedures. Policy enactments, however, are

not subject to such a process.

A.THE STRUCTURE OF GOVERNMENT

From 1977 until 1992, Tanzania was a one-party state in
which all political and governmental activity in the country
was carried out, directed, and supervised by one party — the
Chama Cha Mapinduzi (“CCM”).10 In 1990, the CCM
reconsidered its one-party policy, and in 1991 President
Mwinyi appointed a 22-member commission to study the
feasibility of introducing a multiparty system in Tanzania and
its possible impact on the “unity, peace and concord amongst
all Tanzanians regardless of tribe, creed, race or gender.”!! In
the midst of the debate regarding the impact of a multiparty

system, the CCM loosened its monopoly over the exercise of

state power. In 1992, this commission recommended the
introduction of multiparty politics; this view was affirmed by
the National Executive Committee of the CCM. 12 Hence, in
1992 an amendment was made to the Constitution permit-
ting multiple-party politics.

Although Tanzania has several features of a federal state, it
does not follow a complete federal model. The country is
divided into 25 regions, of which five are on the islands of
Zanzibar and Pemba. Most regions are further divided into
four or five districts. But Mainland Tanzania and Zanzibar
have separate legislative, executive, and judicial institutions;
however, there are certain specified “union” institutions that
exercise jurisdiction over matters relating to both Mainland
Tanzania and Zanzibar. Union matters are defined under the
first addendum to the Constitution to include, inter alia: for-
eign affairs; defense and security; police; authority on matters
related to a state of emergency; citizenship; immigration; loans
and international business; all matters related to coins and
money for the purpose of all legal payments; banks and all
activities of the banks; foreign currency and the administra-
tion of the Department of Customs; communications; higher
education; and some issues related to natural resources.

The highest executive function in the nation lies with the
president of the United Republic of Tanzania. The president
is the head of state, head of government, and commander-
in-chief of the armed forces.!3 The president selects a prime
minister, who has the responsibility of “controlling, and
supervising the day to day functions of all matters and activi-
ties of the Union Republic.”!% The person chosen to be
prime minister is also to serve as one of the two vice-presi-
dents called for in the Constitution.!5 The head of the gov-
ernment of Zanzibar acts in a dual capacity as both president
of Zanzibar and as the other vice-president of the United
Republic of Tanzania.!® Each one of the vice-presidents is
“chief assistant” to the president on all “Union matters.” 17

The two primary legislative bodies in Tanzania are the Par-
liament of Tanzania, situated in Mainland Tanzania, and the
Council of Representatives located in Zanzibar.!8 The
responsibilities of the Parliament include legislating on
“Union matters” of Tanzania and on all matters relating to
Mainland Tanzania.!® The Council of R epresentatives, on the
other hand, legislates for Zanzibar on ‘“non-Union” matters.20
As a result of the 1992 constitutional changes, women must
occupy 37 seats in Parliament, which has a membership of
275 members.2!

Courts both create and interpret laws. The judicial system
can have a significant impact on legislation, including that
affecting reproductive rights, because it is able to enforce law

and deal with complaints from individuals challenging the
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constitutionality of specific laws. The present Tanzanian court
system, established in 1963 by the Magistrates Courts Act,22
ended a dual system of courts (previously one system admin-
istered common law and the other customary law), and cre-
ated a hierarchy of courts. There are lower courts (referred to
as Primary Courts) in each of the 25 administrative regions.?3
Primary Courts have jurisdiction in all procedures of a civil
nature: where the law applicable is customary and Islamic law
(except in matter relating to the Land Registration Ordi-
nance) for the recovery of civil debts (with a monetary restric-
tion); for the recovery of debts arising out of a contract; in all
matrimonial proceedings related to civil and Christian mar-
riages; and in all other proceedings in which jurisdiction is
granted to primary courts by the Magistrates’ Court Act or
any other law.24 The second level of courts are the District
Courts, followed by the Resident Magistrates Court and the
High Court. The Court of Appeal is the supreme court of
Tanzania. The chief justice of the Court of Appeal is the head
of the judiciary. Zanzibar also has a High Court. The chief
justice of the High Court of Zanzibar is the head of the judi-
ciary of Zanzibar.

B.SOURCES OF LAW

Domestic Sources of Law
Laws that affect women’s legal status — including their repro-
ductive rights — derive from a variety of sources. These
sources are: the Constitution of Tanzania, which declares itself
the supreme law of the land; 25 written laws, which are based
on English legislation from the last half of the nineteenth cen-
tury;a number of codes and acts developed by British drafters
and legislators for India that were revised by local Tanganyikan
legislators to conform to local needs; numerous customary
laws; and Islamic law.26

Article 9(1)(g) of the Constitution states that the authori-
ty of the state must ensure that “the Government and all its
instruments of the people offer equal opportunities for all cit-
izens, men and women, regardless of color, tribe, religion, or
creed.” Furthermore, the Bill of Rights also prohibits dis-
crimination; however, it fails to list gender as one of the
grounds of unacceptable discrimination.2” All rights and free-
doms guaranteed by the Bill of Rights are subject to restric-
tions on the grounds of “interests of the public,”28 as well as
“to ensure that justice and freedom of others™? and the
“interests of the nation.”30 Violation of these rights and
freedoms are not illegal during an emergency or in ordinary
times when the security of the nation is in danger.3!

Customary law is eftective primarily in the realm of per-
sonal relations. Although Tanzania has about 120 ethnic

groups, each with its own laws and customs, an attempt was

made through the passage of the Local Customary Laws Dec-
laration Order No. 4 to codify customary laws to bring some
unity and predictability to existing laws. This declaration
attempts to eliminate outdated customs in a number of fam-
ily matters, including succession, payment of bridewealth,
divorce, child custody, and maintenance. It is estimated that
this law applies to approximately 80% of all communities in
Tanzania.32

International Sources of Law

A number of international human rights treaties recognize
and promote specific reproductive rights. Because interna-
tional instruments are legally binding, they create an obliga-
tion on the part of the government to undertake numerous
actions, including those at national levels. The government of
Tanzania has ratified various human rights instruments,
including: the International Covenant on Civil and Political
Rights; the International Covenant on Economic, Social and
Cultural Rights; the International Convention on the Elimi-
nation of All Forms of Racial Discrimination; the Conven-
tion on the Elimination of All Forms of Discrimination
Against Women; the Convention on the Rights of the Child;
and the African Charter on Human and People’s Rights.33

ir. Examining Reproduc-

Issues of reproductive health and rights are dealt with in Tan-
zania within the context of its health and population policies,
which apply to both Mainland Tanzania and Zanzibar. Thus,
an understanding of reproductive rights in Tanzania must be

based on an examination of those policies.

A.HEALTH LAWS AND POLICIES

Objectives of the Health Policy

In 1990, the Ministry of Health (“MOH”) released a Nation-
al Health Policy3* (the “Health Policy”), which aims at
“improving the health status of all people wherever they are,
in urban and rural areas, by reducing morbidity and mortali-
ty and raising life expectancy”’3> The policy defines good
health as physical, mental, and social well-being.3¢ The over-
all objective of the Health Policy is to improve the health and
well-being of all Tanzanians, with a focus on those who are
most at risk, and to encourage the health system to be more
responsive to the needs of people.3” The specific objectives
of this health policy include: reducing infant and maternal
morbidity and mortality; increasing life expectancy through
the provision of “adequate and equitable maternal and
child health services”; “promotion of adequate nutrition, con-

trol of communicable diseases and treatment of common
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conditions”’; ensuring that health services are accessible to all;
and sensitizing the community to common preventable
health problems and improving the capabilities at all levels of
society to assess and analyze problems and to “design appro-
priate action through genuine community involvement.” 38

The provision of Primary Health Care (“PHC”) services
is a primary strategy for realizing the government’s Health
Policy.3? The Health Policy also sets forth basic requirements
for PHC services, including community involvement, coop-
eration with other sectors,and decentralization of regions and
districts.*0 The Health Policy identifies maternal and child
health, including family planning, as being a necessary ele-
ment of PHC services.*!

Infrastructure of Health Services

Between 1972 and 1987, the government of Tanzania
established a comprehensive health infrastructure system*2
such that,in 1987, approximately 70% of the population lived
within five kilometers of a health facility.*3 Health care facil-
ities within this system include village health services, dispen-
sary services, health center services, district hospitals, regional
hospitals, and referral/consultant hospitals.#* This system is
currently comprised of 152 hospitals, 250 health centers, and
over 2,600 dispensaries.*> The village health service is the
“lowest level of Health Care delivery in the country”’# The
Health Policy calls for the establishment of a village health
post in all villages by the year 2000.47 A village health service
center is only required to have an office for storage of medi-
cines and equipment.*8 They are not located in permanent
buildings; instead, village health service centers provide essen-
tially preventive services that can be offered in the homes of
individuals.*® Two village health workers are required for each
village, one of them to deal with maternal-child problems and
the other with environmental sanitation.>”

The dispensary services center is the second level of health
services.>! The long-term objective of the Health Policy is to
have one dispensary for each village,>2 and for each dispensary
to cater to 6,000 to 10,000 people and supervise all the village
health posts in its ward.53 Bach dispensary is to have facilities
for out-patients, a maternity room with at least two beds,
bathrooms for women and men, and rooms for the dispensary
staff.># Each health center, the next level of health care, is
expected to cater to 50,000 people, approximately the popu-
lation of one administrative division.>> The services offered by
the health centers are similar to those offered by the dispen-
sary, except that the health centers offer more specialized ser-
vices>© and serve as supervisors of the dispensaries.>’

Hospitals are expected to provide the highest levels of
health care. The Health Policy calls for each district to have a
district hospital,>® which, on average, has between 60 and 150

beds.>” For those districts that do not have such hospitals, the
government is to negotiate with religious organizations to
designate voluntary hospitals as district hospitals.®0 The next
level of hospital care is provided for at the regional hospitals.
These hospitals are to have specialists in various fields, and
offer additional services not provided at district hospitals,®! as
well as to have on average between 200 and 400 beds.62There
is one regional hospital in each of Tanzania’s 25 regions.®3
The highest level of hospital service in the country is provid-
ed by the referral/consultant hospitals.®* These hospitals are
supposed to be equipped with sophisticated modern medical
equipment in order to handle cases that are now referred
abroad.> Each referral hospital is to have between 400 and
600 beds. In 1990, they had between 423 and 1,423 beds.00 As
of 1990, there were four referral hospitals in Tanzania.’ The
Health Policy aims to establish six such referral hospitals.68

The MOH oversees the delivery of health care at the
national level.®° To decentralize health care, the policy at the
regional and district levels will be supervised by the regional
and district authorities according to guidelines issued by the
MOH.70The policy further provides that implementation of
the policy will be coordinated by the MOH in conjunction
with the ministries responsible for water, agriculture, and edu-
cation, non-governmental organizations (“NGQOs”), interna-
tional organizations, political parties, and the private sector.”!

Cost of Health Services

Tanzania has a comprehensive health coverage system in
which services are available free of charge.”> The only excep-
tions are for patients in special or private wards at referral and
regional hospitals, for dental appointments, and for travel-
related immunization.”® Health services are financed by the
government in two ways.”4 First, the MOH provides funds to
the referral hospitals, medical schools,”> “parastatals” such as
the Muhimbili Medical Centre and the National Institute for
Medical Research,”¢ and hospitals that belong to religious
organizations.”” Second, the prime minister office provides
funds to administer the regional and district hospitals.”® Sim-
ilarly, the government gives subsidies to the local councils for
the salaries of personnel at the health centers and dispen-
saries.”? Local governments are responsible for running the
dispensaries and health centers in the rural areas,80 and obtain
their funds from government subsidies and local taxes.!

Regulation of Health Providers

Who is legally permitted to provide what type of care? Are
there meaningful guarantees of quality control? Because the
Tanzanian government regulates these issues, reviewing such
laws is important. Health professionals in Tanzania are regu-
lated by three statutes: the Medical Practitioners and Dentists
Ordinance8? (the “Medical Practitioners Ordinance”); the
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Nurses and Midwives R egistration Ordinance 33 (the “Nurs-
es Ordinance™); and the Pharmacy and Poisons Ordinance 84
(the “Pharmacy Ordinance”).

The Medical Practitioners Ordinance provides for the
establishment of a medical board called the Tanganyika Med-
ical Council (the “Medical Council”). The Medical Practi-
tioners Ordinance requires all medical practitioners to be
registered. A medical practitioner is defined in the ordinance
as “any person professing to practise medicine or surgery, or
holding himself out as ready and willing to give medical or
surgical treatment to patients for gain.”85 A dentist is defined
as“any person professing to practise dentistry or holding him-
self out as ready and willing to give dental treatment to
patients for gain.’30 A person is entitled to register under the
Medical Practitioners Ordinance if he or she is the holder of
a diploma that is recognized for the “time being” by the
Council as furnishing a sufficient guarantee of the possession
of the requisite knowledge and skill for the efficient practice
of medicine, surgery, or midwifery, and if he or she has com-
piled the additional requirements relating to the acquisition of
practical experience in medicine, surgery, midwifery, or in any
one or more such disciplines as the Minister of Health may by
rule prescribe.87 If an unregistered person provides medical
treatment or holds himself or herself out as a medical practi-
tioner, that person is guilty of an offense and will be liable
upon conviction to a fine not exceeding S 10,000 (U.S.$17)88
or to imprisonment for a term not exceeding five years, or
both.8? The Medical Practitioners Ordinance also states that
nothing in the ordinance is to be construed as prohibiting or
preventing the “bona fide practice of systems of therapeutics”
according to “native methods” by persons recognized by the
community to which they belong, as long as such practice is
not or is not likely to be dangerous to life.?0

The other general functions of the Medical Council are to
carry out the provisions of the Medical Practitioners Ordi-
nance. In particular, the Medical Council maintains the regis-
ter of medical practitioners and dentists; publishes in the
official gazette the name, address, and registered qualifications
of each medical practitioner and dentist duly registered; cau-
tions, censures, or orders the suspension from practice, or
directs the erasure from the register of the name of any med-
ical practitioner or dentist convicted of any felony or misde-
meanor, or who after due inquiry by the Medical Council is
deemed to have been guilty of “infamous conduct” in any
professional respect; decides which medical diplomas and
which diplomas in dentistry may be recognized as furnishing
a sufficient guarantee that the holder possesses the requisite
knowledge and skill for medical practice; and approves hospi-

tals or other institutions and posts therein for the purpose of

enabling persons provisionally registered under the Medical
Practitioners Ordinance to obtain the experience necessary to
enable them to register.?!

The Nurses Ordinance establishes the Nurses and Mid-
wives Council (the “Nurses Council”),”2 which undertakes
functions similar to the Medical Council. The activities of the
Nurses Council include: keeping and maintaining a register of
nurses and midwives; prescribing and regulating syllabi of
instruction and courses of training for nurses and midwives;
prescribing and conducting examinations for nurses and mid-
wives; and cautioning, censuring, ordering the suspension
from practice, or the removal from the register the name of
any registered nurse or registered midwife for malpractice,
negligence, or misconduct; deciding upon the termination of
any period of suspension; and the restoration to the register of
any name removed.?3 To be entitled to register under the
Nurses Ordinance, a person must fulfill one of four require-
ments, all of which seek to ascertain that a person has been
trained as a nurse.?* The requirements for midwives are
almost the same.?> Any person who is not a registered nurse
or midwife, or has been suspended from practice, who habit-
ually or for gain practices as a nurse or attends women in
childbirth, shall be guilty of an oftense and shall be liable upon
conviction to a fine not exceeding S 1,000 (U.S.$1.70).9

Pharmacists are regulated by the Pharmacy and Poisons
Ordinance, which makes provisions for the establishment of a
Pharmacy and Poisons Board (the “Pharmacy Board™),%7 and
for the appointment of a registrar with the responsibility of
keeping a register of pharmacists.”® All persons who satisfy
the requirements set forth in the Pharmacy Ordinance are
entitled to registration.%? It is a criminal offense for any per-
son who is not registered to carry on the business of a phar-
macist or, in the course of business, to prepare or dispense a
drug, except under the immediate supervision of a pharma-
cist. 100 There are two exceptions to this rule. First, it is lawful
for qualified medical practitioners, dentists, and veterinary
surgeons to supply medicine in the course of medical, dental,
or animal treatment, respectively. Second, persons who are not
registered as pharmacists may sell “non-poisonous” drugs,
provided that they are sold in their original condition as
received by the seller.!91 The Pharmacy Ordinance does not
define “non-poisonous,” but it calls for the Pharmacy Board
to create a list of substances that are to be treated as poisons for
the purpose of the ordinance.!02

Patients’ Rights

Some laws also seek to ensure quality health services by
protecting the rights of patients. Tanzanian law requires med-
ical practitioners to render treatment with “reasonable care”

and skill and with the informed consent of the person under-
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going the procedure.!93 The Penal Code provides that a per-
son is not criminally liable for performing, in good faith and
with reasonable care and skill, a surgical operation upon any
person for his or her benefit if the performance of the opera-
tion is reasonable, having regard to the patient’s state at the
time and to all circumstances of the case.104 In addition, Sec-
tion 233(e) of the Penal Code provides that any person who,
“in a manner so rash or negligent as to endanger human life
or to be likely to cause harm to any other person,” renders
medical or surgical treatment to any person whom he or she

has undertaken to treat, is guilty of a misdemeanor.

B. POPULATION AND FAMILY PLANNING

The Population and Family Planning Policy
Tanzania’s population policy provides the framework within
which its family planning services are provided. The main
goal of the National Population Policy (the “Population Pol-
icy™),105 adopted in 1992, is “to extend the horizon of the
country’s development plans whose principal objective is to
move Tanzanians away from poverty and extend their horizon
of standard of living”’106 The policy sets forth as its primary
concerns safeguarding, as much as possible, the satisfaction of
the basic needs of “vulnerable groups” in the population, and
developing human resources for current and future national
socioeconomic progress.'97 The Population Policy sets forth
the following objectives:

» improving the demographic knowledge database

(i.e.,data collection, processing, analysis, and projections

and research on population and development);

» enhancing the desire of leaders and the public at large

to be aware of various problems related to population

and development;

m establishing information, education, and communi-

cation (“IEC”) systems, which, among other things,

will encourage the provision and use of services related

to family planning and responsible parenthood, such as

directing a significant part of family planning programs

to include men so that eventually couples are able to

decide and plan the size of their family;

» making family planning means and services easily

accessible, so as to reduce maternal and child mortality;

» preparing young people, before marriage, to become

responsible parents through proper upbringing and the

provision of family life education;

» educating the public on the benefits of women mar-

rying and bearing children after the age of 18 years;and

= improving the status of women in society by review-

ing existing laws in areas where their rights and those of

children are undermined.108

Other goals of the Population Policy include: providing
women with adequate education and appropriate technolo-
gy to lessen their daily workload and assuring them equal
opportunity; developing the labor force and emphasizing its
proper use by reviewing the existing employment policies;
preparing and implementing coordinated development plans
to reduce the rate of rural to urban migration;and preventing
further degradation of the environment.!0? The Population
Policy makes specific reference to the role of women in the
implementation of development programs.!10 Activities
include increasing employment opportunities for women at
all levels, reviewing and amending laws — especially those
relating to marriage, family, property, and employment — that
inherently discriminate on the basis of gender, raising the
minimum age of marriage for girls to 18 years, promoting
women’s education at the post-primary level, and increasing
the number of women in decision-making positions.!!!

To attain its goals, the Population Policy sets forth the
roles of different agencies in the implementation of the inte-
grated maternal and child health/family planning programs
(“MCH/FP”). All agencies are to be involved in strengthen-
ing the capacity to deliver maternal and child health services
through appropriate training of personnel, upgrading and
equipping health facilities for the delivery of MCH/FP ser-
vices, utilizing IEC programs to promote various family plan-
ning methods, and establishing an MCH/FP service statistics
system for monitoring and evaluation purposes. Other issues
that the program will focus on are: taking appropriate mea-
sures in the spheres of law, education, and social services to
protect and promote the goals of the MCH/FP program;
encouraging and assisting NGOs to continue with their con-
tribution in this area; and reducing the incidence of pregnan-
cies of women below the age of 18 years and over the age of
35 years, as well as reducing the number of pregnancies at
intervals of less than two years.112

Implementing Agencies

The Population Policy states that the implementation of
the MCH/FP program will be carried out by the MOH, the
Tanzania Food and Nutrition Center, and the Attorney Gen-
eral’s office.!13 The Women in Development program is to be
carried out by numerous agencies, which include: the Plan-
ning Commission; the Zanzibar Planning Commission; the
Ministry responsible for Education and Culture; the Institute
of Adult Education; and the Ministry responsible for Com-
munity Development, Women’s Affairs, and Children.114

Government Delivery of Family Planning Services

In 1994, the MOH published the National Policy Guide-
lines and Standards for Family Planning Services Delivery

and Training (the “Family Planning Guidelines”).115 These
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guidelines reiterate the government’s commitment to family
planning, as well as to providing comprehensive health ser-
vices equitably to all citizens.!16 They also set forth the eligi-
bility requirements for government family planning services.
The Family Planning Guidelines state that “[a]ll males and
females of reproductive age, including adolescents irrespec-
tive of their parity and marital status, shall have the right of
access to family planning information, education and ser-
vices”117 Furthermore, it provides that any woman or man
shall be provided with a family planning method of her or his
choice after appropriate and adequate counseling without
requiring the consent of a spouse.118 The guidelines also state
that family planning services are to be provided through gov-
ernment, non-government, and private health facilities, such
as Maternal and Child Health (“MCH”) clinics, family plan-
ning clinics, and community based programs.!1?

The Family Planning Guidelines set forth standards
for family planning services. This policy addresses issues
of counseling and screening of clients, instructions and fol-
low-up schedules for contraceptive use, family planning
methods to be provided at various delivery points, and eligi-
bility by type of method. IEC materials are to be available
at each site!20 for the following contraceptive methods:
“hormonal method” (oral contraceptives, injectables, and
implants);12! intrauterine devices (“IUDs”);122 “voluntary
surgical contraception” (tubal ligations!?3 and vasec-
tomies!24);“barrier methods” (condoms and diaphragms);!25
lactational amenorrhoea method;!26 and natural family plan-

ning methods.127

C. CONTRACEPTION

The current contraceptive prevalence rate in Tanzania is
estimated to be below 10% among women aged 15 to 49.128
In 1990-91, the most prevalent contraceptives were pills
(49.6%), female sterilization (26.3%), condoms (13.4%),
IUDs (5.9%), injections (4.4%), diaphragms (0.2%), and male
sterilization (0.2%).129

Legal Status of Contraceptives

Only contraceptive products registered and approved
by the MOH are made available for use.139The Family Plan-
ning Guidelines indicate that the MOH is to ensure the
availability and accessibility of a wide range of family planning
methods to facilitate wider choice for the user. Further-
more, the methods available should include those that offer
temporary, long-term, and permanent contraception.!31

Regulation of Information on Contraception

There are no laws that explicitly regulate information on

contraception in Tanzania.

D. ABORTION

Legal Status of Abortion
Tanzanian law severely restricts women’s ability to obtain
abortions. The only circumstance under which an abortion is
legal is when it is necessary to preserve a woman’s life. Tanza-
nia’s criminal law punishes both the pregnant woman as well
as any other individual who may assist her in the termination
of her pregnancy. A pregnant woman “who with intent to
procure her own miscarriage unlawfully administers to herself
any poison or other noxious thing, or uses any force of any
kind, or uses any other means whatsoever” is guilty of a
felony.132 Similarly, “[a]ny person who, with intent to procure
miscarriage of a woman, whether she is or is not with child,
unlawfully administers to her or causes her to take any poison
or other noxious thing, or uses any force of any kind, or uses
any other means” is guilty of a felony.!33 Furthermore, any
person who unlawfully supplies “any thing whatsoever,
knowing that it is intended to be unlawfully used to procure
the miscarriage of a woman,” is guilty of a felony.134

The Penal Code provides for limited circumstances in
which a pregnancy may be lawfully terminated. Section 230
of the Penal Code states that a “person is not criminally
responsible for performing in good faith and with reasonable
care and skill a surgical procedure upon...an unborn child for
the preservation of the mother’ life, if the performance of the
operation is reasonable, having regard to the patient’s state at
the time, and to all circumstances of the case.”

Regquirements for Obtaining Legal Abortion

An abortion is only legal if it is performed to preserve the
life of the mother.This law, however, is subject to “reasonable”
interpretation.!3> In Rev v. Baurul,13¢ a 14-year-old girl was
pregnant as a result of a rape, and the surgeon performed an
abortion on the grounds that allowing the infant to be born
would be seriously detrimental to the girl’s health.The court
acquitted the surgeon of the criminal charge of having caused
a termination of pregnancy.!37

Penalties

A woman convicted pursuant to Section 151 of the Penal
Code of using any means to “procure her own miscarriage” is
liable to imprisonment for seven years. Any person who con-
travenes Section 150 of the Penal Code by using “any means”
with the intent to unlawfully “procure the miscarriage” of a
woman is liable to imprisonment for 14 years. Furthermore, a
person convicted of unlawfully supplying “anything whatso-
ever, knowing that it is intended to be unlawfully used to pro-
cure the miscarriage of a woman,” may be sentenced to three
years of imprisonment pursuant to Section 152 of the Penal
Code. All these penalties apply irrespective of whether or not

the woman was in fact pregnant.
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Regulation on Abortion Information

Section 38 of the Pharmacy Ordinance makes it an offense
for any person to take part in the publication of any adver-
tisement referring to any drug, appliance, or article in terms
that are calculated to lead to the use of the drug, appliance,
or article for “procuring the miscarriage of women.’138
However, such advertisement may legally appear in a publi-
cation of a technical character intended for circulation among:
medical practitioners, dentists, and veterinary surgeons or
students of these professions; pharmacists or student phar-
macists and authorized sellers of “poisons”; or persons “carry-
ing on a business which includes the sale or supply of surgical

appliances.’139

E. STERILIZATION

‘Women and men are eligible for sterilization if they have
attained their desired family size.!*) “Any woman or man
shall be provided with a family planning method of her/his
choice after appropriate and adequate counseling without
requiring the consent of the spouse.”141 A number of tests are
required prior to the performance of a female sterilization. 142
No special tests are required for vasectomies.!43 According to
the Family Planning Guidelines, sterilization need not be
available at dispensaries.144 Sterilizations are to be available
at health centers so long as the health provider is properly
trained and the facility has the required equipment and sup-

plies. 14> Hospitals are to offer sterilization. 146

F. FEMALE GENITAL MUTILATION/
FEMALE CIRCUMCISION

Female genital mutilation (“FGM”) — also referred to as
female circumcision — is practiced by communities in sever-
al regions of Tanzania and by Somali immigrants.!47 It is esti-
mated that 10% of Tanzanian women undergo FGM.148
Although there is no law that specifically mentions FGM, in
1990 a National Committee on Traditional Practices was cre-
ated to work toward creating awareness about FGM and
improving the status of women in general.!4? For further dis-
cussion regarding FGM and adolescents, see section on ado-

lescents below.

G. HIV/AIDS AND SEXUALLY TRANSMITTED
DISEASES

Examining HIV/AIDS issues within the reproductive health
framework is essential insofar as the two are interrelated from
both a medical and public health standpoint. Hence, a full eval-
uation of laws and policies affecting reproductive rights in
Tanzania must examine HIV/AIDS and sexually transmitted
diseases (“STDs”). In December of 1994 the total num-

ber of estimated AIDS cases in Tanzania was approximately

250,000.159 Estimates based on blood donors indicate that, by
1995, about 1 to 1.5 million Tanzanians may have been infect-
ed with HIV.15! In 1995, the MOH estimated that if current
trends continue, the number of people infected with HIV
might rise to 2.4 million by the year 2000.152

Laws Affecting HIV/AIDS and STDs

Although there are no laws that specifically address
HIV/AIDS or STDs, the Penal Code contains a provision
that could be used to penalize the behavior of people who are
infected with HIV/AIDS. Section 179 of the Penal Code
makes it an offense for any person to unlawfully or negligent-
ly undertake any act that is, and that the person knows or has
reason to believe to be, likely to spread the infection of any
disease “dangerous to life.” 153

Policies Affecting Prevention and Treatment of HIV/AIDS
and STDs

In September 1995, the MOH released a National Policy
on HIV/AIDS and STDs (the “National AIDS Policy”).The
National AIDS Control Programme was charged with the
control and prevention of HIV/AIDS and STD:s in the coun-
try.154 The overall goal of the policy is to “mobilize and
sensitize the community to become actively involved in pre-
venting further transmission of HIV and to cope with the
social and economic consequences of AIDS.”155 The specific
objectives of the National AIDS Policy are:

= increasing the community’s awareness of HIV/AIDS

and its consequences;

= preventing further transmission of HIV/AIDS through

use of preventive measures such as safer sex, testing, and

counseling;

= providing infected persons and those who care for

them with appropriate support through the existing

health care system and home-based care;

m safeguarding the rights and interests of infected per-

sons by preventing discrimination in employment,

housing, treatment, education, and other social services;

» safeguarding the rights of the community as a whole

against infection with HIV/AIDS and STDs;

m supporting and promoting activities geared to

strengthening national efforts toward control and pre-

vention of HIV/AIDS and STDs; and

» creating a national institutional framework that will

coordinate the mobilization of financial, human, and

material resources for AIDS prevention and control.136
The national strategy for AIDS control and prevention focus-
es on the following areas: education and information; preven-
tion; treatment, care and counseling; access and participation
(i.e. maintaining quality of life for infected persons by pre-

venting discrimination); and research.
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The National AIDS Policy also sets forth policies for HIV
testing. 137 Individuals requesting HIV testing in voluntary
counseling and testing sites may be required to pay for the full
or part of the cost of counseling and testing. However, the
cost of HIV testing in hospitals and other treatment centers
for sick patients will depend on the policy of the facility.!58
Testing is not to be mandatory for any marriage, or for trav-
elers or migrants into or out of the country.15?

The National Policy addresses the issue of care for people
with HIV/AIDS and STDs.100The stated goal is ““to provide
optimal humane and supportive care for the patients and their
dependants.” 161 This care is to preserve confidentiality, avoid
discrimination, and allow a patient to live as normal and pro-
ductive a life as possible.162 Addressed under the section on
care for people with HIV/AIDS and STDs are the issues of:
institutional care; management of STDs (including that pro-
vision shall be made for STD patients to have free treatment);
community-based support services; protection of health care
workers; and the plight of widows and orphans due to
AIDS.163 Prevention of sexual transmission, as well as preven-
tion of transmission through blood transfusion, invasive skin
piercing, and prenatal transmission are also dealt with in the
National AIDS Policy.104 In addition, the policy states that
HIV testing shall not be allowed as a pre-employment condi-
tion165 and that HIV infection shall not be a cause for termi-
nation of employment.166

The National AIDS Policy also sets forth the rights of per-
sons with HIV and AIDS. “Persons with HIV infection with
or without AIDS shall be guaranteed all basic rights, such as
the right to protection of privacy, to employment, to educa-
tion in schools, to have use of public transport and hous-
ing 167 Furthermore, “persons receiving advice, counseling,
and treatment for AIDS will be assured of the same rights to
privacy and confidentiality as persons receiving treatment for
any other disease.”168 HIV-infected persons shall also have,
according to the policy, the right to insurance.!09 However,
the policy stresses the importance of confidentiality in testing,
as well as the need for pre- and post-test counseling.170 The
policy also calls for the punishment of HIV-infected individ-
uals “aware of their being infected who indulge in unprotect-
ed sex with other(s) thus putting their partners at risk of HIV
infection (without their partners [sic] informed consent) 171
In addition, the policy encourages the criminalization of the
willful spread of HIV/AIDS and STDs.172

Finally, the National AIDS Policy focuses on issues of
gender.173 The policy calls for the community to be educat-
ed on the consequences of multiple partners and high-risk
sexual behavior. Specifically, it calls for women of all ages to be

“provided with basic education about their own bodies and

about human sexuality, as well as specific information
about HIV/AIDS/STDs.”174 STD services are to be made
accessible to women through the MCH/FP clinics,and HIV-
transmission protective devices for women are to be promot-
ed and provided.17>

. Understanding the
Exercise of Reproductive
Rights:Women’s

Legal Status

Women’s reproductive health and rights cannot be fully eval-
uated without investigating women’s legal status within the
society in which they live. Not only do laws relating to
women’s legal status reflect societal attitudes that will affect
reproductive rights, but such laws often have a direct impact
on women’s ability to exercise reproductive rights. The legal
context of family life,a woman’s access to education, and laws
and policies aftecting her economic status can contribute to
the promotion or the prohibition of a woman’s access to
reproductive health care and her ability to make voluntary,
informed decisions about such care. Laws regarding age of
first marriage can have a significant impact on a young
woman’s reproductive health. Furthermore, rape and other
laws prohibiting sexual assault or domestic violence present
significant rights issues and can also have direct consequences

for women’s health.

A.RIGHTS WITHING MARRIAGE

Marriage Laws

Marriage in Mainland Tanzania is governed by the Law of
Marriage Act (the “Marriage Act”) of 1971.176The Marriage
Act recognizes marriages contracted in a civil form in accor-
dance with the rites of religion (Christian, Hindu, or Islamic)
to which both parties belong, as well as marriages contracted
under customary law when both parties belong to a commu-
nity that follows customary law. However, except where the
Marriage Act specifically permits the application of custom-
ary law or Islamic law, it deems such laws inapplicable in all
the matters it covers.1”7 The Marriage Act regulates numer-
ous activities relating to marriages, including the forms and
registration of marriages, the procedures for marriage and
divorce (including custody issues), and relations between the
spouses. Provisions included in the Marriage Act are rules
regarding the consent of both parties to a marriage,!78 mini-
mum age at the time of marriage,17? property rights between
spouses, 180 and the duties of each spouse to maintain the

other.181 Consent by both parties must be given “freely and
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voluntarily,” which is defined as not being influenced by coer-
cion or fraud, or mistaken as to the nature of the ceremony.
Furthermore, consent is not valid if either party is suffering
from any mental disorder, or was intoxicated, and thus could
not fully understand the nature of the ceremony.'82The min-
imum age of marriage is 18 for males and 15 for females.183
During the marriage, a husband has a duty to maintain his
wife or wives and to provide them with such accommoda-
tion, clothing, and food as may be reasonable with regard to
his means.184 Women have a similar duty to provide for their
husbands, but this duty occurs only if the husband is incapac-
itated, wholly or partially, from earning a livelihood by reason
of mental or physical injury or ill health.18

The Marriage Act contains many provisions that seek to
protect women’s rights within marriage. For example, the
Marriage Act reinforces the capacity of married women to
enter into contracts!8 and enables women to continue to
own their own property by stating that, subject to any agree-
ment to the contrary, a marriage shall not operate to change
the ownership of any property previously owned by either
husband or wife.!87 Furthermore, where the matrimonial
house is owned by one of the parties, neither party may alien-
ate it while the marriage continues.!88 The Marriage Act,
however, also maintains certain gender discriminatory prac-
tices. For example, Section 15(3) of the Marriage Act pro-
hibits a woman who is married from contracting another
marriage during the period that she is married. A man, on
the other hand, is allowed under the law to contract more
than one marriage at a time. The Marriage Act also states
that a man can marry at the age of 18; however, the minimum
age of first marriage for a woman is 15.189 For further infor-
mation regarding marriage and adolescents, see section on
adolescents below.

Divorce and Custody Law

The law of divorce and custody is also governed by the
Marriage Act. Any married person may petition the court for
adecree of separation or divorce on the ground that his or her
marriage has “broken down.”1%0 However, no decree will be
granted unless the court is satisfied that the breakdown is
“irreparable.”1! Furthermore, no person can petition for
divorce until he or she has been married for a period of two
years, unless it is shown that exceptional hardship is being suf-
fered by the person applying for the divorce.192 Also, before
petitioning for divorce, a person must first refer the matrimo-
nial difficulty to a Marriage Conciliatory Board and this
board must certify that it has failed to reconcile the parties.!93
In deciding whether or not a marriage has “broken down,” a
court is to consider all relevant evidence regarding the con-

duct and circumstances of the parties. The court may accept

one or more of a number of specified situations as evidence
that a marriage has “broken down,” but proot of any such
matter shall not automatically entitle a party to a divorce
decree. Relevant evidence of the “breakdown” of a marriage
includes: mental or physical cruelty, willful neglect, desertion,
voluntary separation, and change of religion where both par-
ties had followed the same faith at the time of the marriage
and where, according to the laws of the faith, a change of
religion dissolves the marriage.!?* The Marriage Act also
revokes the right of a Muslim husband to repudiate his mar-
riage unilaterally. 195

The Marriage Act provides for the division of matrimoni-
al property and the payment of maintenance. It states that in
exercising its powers, a court shall have regard to: the customs
of the community to which the parties belong; the contribu-
tions made by each party in the form of money, property, or
work towards the acquisition of such property; any debts
owed by either party which were incurred for their joint ben-
efit; and the needs of any infant children!%® of the mar-
riage.17 The intent of the Marriage Act was to ensure that
women who did not contribute to the purchase of the mat-
rimonial property were not denied a share of that property.198
A court may order a man to pay maintenance to his wife or
former wife in a limited number of circumstances. Such situ-
ations include those in which a man has refused or neglected
to provide for his wife, deserted his wife, or married his wife
pursuant to Islamic law, which requires maintenance for a cus-
tomary period19? following the date on which the divorce
occurs.200 A woman may also be required to pay maintenance
to her husband in a situation where he is incapacitated and is
not able to earn a living,201

The Marriage Act governs matters regarding the custody
and guardianship of infant children. The governing principle
in matters of custody and guardianship is that the welfare of
the infant is of first and paramount consideration.202 The
Marriage Act provides that in making a determination con-
cerning the custody of an infant, a court shall consider the
wishes of the parents, the wishes of the infant if he or she is in
a position to give an independent opinion, and the customs of
the community to which the parents belong.203 Further-
more, a court is to take into consideration criteria such as the
economic situation of the parents, the housing possibilities of
each parent, and the behavior of the mother in terms of
whether she has contributed to the termination of the mar-
riage. There is a rebuttable presumption that an infant under
the age of seven should be cared for by the mother.204 If there
is more than one child from a marriage, a court is not bound
to place all the children with one parent; the court is to con-

sider the welfare of each child independently.20
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B. ECONOMIC AND SOCIAL RIGHTS

Property Rights
The Tanzanian Constitution states that “[w]ithout jeopardis-
ing applicable laws of the land, every one has the right to own
property and the right to keep his property in accordance
with the law."206

Succession Laws

Succession laws in Mainland Tanzania are governed by the
four competing legal systems under which an estate may be
administered.297 These systems of law are statutory law, cus-
tomary law, Islamic law, and Hindu law. A person’s “ethnicity,
religious affinity or race” determines which of these regimes
apply.208 However, the existence of such diverse legal systems
does raise the issue of which legal regime would apply in a
particular situation. Two different tests are employed to deter-
mine the choice of law to be applied — the “mode of life
test” and the “intention of the deceased.” 299 When the ques-
tion is whether to choose between the application of statuto-
ry law or customary law, courts employ “the mode of life test.”
Under this test, courts use the reasoning that, generally, cus-
tomary law is applicable to a person who is or was a member
of a community in which rules of customary law relevant to
the matter are established and accepted. To determine if cus-
tomary law should be applied to an individual case, the court
must examine whether the deceased’s manner of life indicates
that the estate should be regulated “otherwise than by cus-
tomary law” 210 The “intention of the deceased test” is to be
applied when an African is also Muslim and there is a question
as to whether to apply either customary law or Islamic law.
To apply this test, a court will examine the intentions of the
deceased by reviewing either written or oral declarations.?1!

The law to be applied can have a significant impact on the
distribution of an estate. For example, under customary law a
widow whose spouse dies intestate does not obtain a share of
her husbandss estate if there are children from the marriage.212
Meanwhile, under the “statute law,” when a person dies intes-
tate the widow or widower receives one third of the estate’s
property, and the remaining two thirds goes to lineal descen-
dants.213 Thus, the four legal systems in force in Mainland
Tanzania can produce divergent results when a person dies
intestate, or even if a person dies with a will. Probate and
administration of estates are also dealt with differently under
all four systems.

Labor Rights

Only a fraction of women inTanzania (3%) are employed in
the formal sector. The vast majority of Tanzanian women are
engaged in either domestic work or in the informal sector.214
Hence, many of the labor laws described below are generally

not applicable to the majority of the female work force.

The Constitution grants all persons in Tanzania the right
to work, as well as the right to equal pay for equal work.215 In
addition, the Employment Ordinance of 1956 (the “Employ-
ment Ordinance”),216 the 1975 amendments to the ordi-
nance, and the Security of Employment Act of 1964217 all
regulate employment in Tanzania. The Employment Ordi-
nance, however, contains certain provisions that restrict
employment opportunities for women. Women are prohibit-
ed from working between the hours of 6 p.m. and 6 a.m. in
any industrial undertaking unless there is an unforeseeable
emergency or the work involves goods that would perish if
left overnight, or if the women are holding responsible posi-
tions in management and are not engaged in manual work,218
or if the Labour Commissioner has suspended this restric-
tion.219 A woman may also not be employed in underground
work in any mine except in limited circumstances.220 After
considering the advice of the Labour Advisory Board, the
president may make regulations that further prohibit the
employment of women.22!

Laws do provide women with some maternity benefits.
Pursuant to the Amended Employment Ordinance, women
are “entitled to prenatal maternity leave of 42 days, which may
be taken at any time after the completion of the seventh
month of pregnancy and before delivery,” or “before the com-
pletion of the seventh month of pregnancy if a medical ofti-
cer recommends that such leave is necessary or desirable in
the interest of the employee’s health’222 Furthermore,
women are entitled to 42 days leave commencing from the
day of delivery.223 Maternity leave is to be with full pay and
at the expense of the employer.22* However, a female
employee is not entitled to any maternity leave under this
provision if she has taken maternity leave within the previous
three years.225 If any of the allotted time has been taken,
the entire leave is deemed to have been taken.?26 Further-
more, in any calendar year in which a female employee has
taken maternity leave, she forfeits her annual leave; if she has
already taken her annual leave, she forfeits the next year’s
annual leave.227

Access to Credit

Credit reform, initiated in 1981 in conjunction with a
series of three-year-recovery programs, has hardly affected
women.228 Women continue to lack collateral, information,
and knowledge on how to process and obtain loans.229

Access to Education

Tanzanian law does not explicitly restrict women’s access
to education. However, women have had less access to educa-
tional facilities, particularly at higher levels of education.230
Completion and enrollment rates at all levels are lower for

women than for men, and dropout rates for women are high-
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er at all levels.231 For further discussion regarding education,
see the section on adolescents below.

Women’s Bureaus

The Population Policy states that its plans relating to the
promotion of women’s rights will be implemented by the fol-
lowing institutions: the Ministry of Community Develop-
ment, Women Affairs and Children; the Ministry of Labour
andYouth Development; the Department of Women’s Affairs
in the Chief Minister’s Office; Women’s Organizations; Par-
ents’ Organizations; and the Attorney General’s Office. 232 The
Ministry of Community Development, Women Affairs and
Children issued a “Policy on Women in Development in Tan-
zania"233The purposes of the Policy on Women in Develop-
ment include: providing a “correct interpretation of the
concept of women in development,” so as to assist in over-
coming “customs and traditional practices that militate against
women”’; “to ensure that society recognizes and appreciates
the various activities performed by women”; “to establish
concrete gender sensitive plans with equitable distribution of
resources”; and to ensure the full participation and involve-

ment of women in national development programs.234

C.RIGHT TO PHYSICAL INTEGRITY

Rape
The Penal Code states that a person is guilty of rape if he “has
unlawful carnal knowledge of a woman or a girl, without her
consent, or with her consent, if the consent is obtained by
force or by means of threats or intimidation of any kind, or by
fear of bodily harm, or by means of false representations as to
the nature of the act, or, in the case of a married woman, by
impersonating [sic] her husband.” 233 In addition, any person
“who attempts to commit rape is guilty of a felony.” 230 Rape
and attempted rape are punishable by imprisonment for life,
with or without corporal punishment.237

Various other sexual offenses are recognized by the Penal
Code. They include the “abduction” of a woman of any age
against her will for the purpose of marriage or sexual rela-
tions,238 the “indecent assault” of any woman or girl,23? the
“procurement” of women or girls for the purpose of prosti-
tution,240 the inducement of sexual intercourse through
duress, fraud, or the administration of overpowering drugs,24!
and the detention of any woman against her will for the pur-
pose of sexual relations.242 For a discussion of sexual offenses
against minors, see the section on adolescents below.

Domestic Violence

Wife battering is common in Tanzania.2#3 A 1990 survey
showed that 90% of women are battered or have experienced
violence in some form.244 The Marriage Act prohibits vio-

lence against the spouse. Section 66 of the Marriage Act states:

“For the avoidance of doubt, it is hereby declared that,
notwithstanding any custom to the contrary, no person has
any right to inflict corporal punishment on his or her
spouse”’245 Although the Penal Code does not address
specifically violence between spouses, criminal penalties for
“unlawful assault,”240 “assault occasioning actual bodily
harm,”247 “unlawful wounding, 248 and “grievous harm”249
are available. Under the Criminal Procedure Act, all the above
offenses, except the crime of “common assault,” do not
require an arrest warrant.250 Any person convicted of assault
is liable to imprisonment for one year,2>! “assault occasioning
actual bodily harm” is punishable by imprisonment for five

252 and any person convicted of “unlawfully wounding

years,
another”is liable to imprisonment for three years.253 Once an
act of violence has been reported, the police are responsible
for the arrest of the accused 254 and for the prosecution of the
case.255 The woman only remains as the complainant and
may assist in the prosecution as a witness.250 This is true
despite the fact that the criminal provisions under which
domestic violence may be prosecuted are under the jurisdic-
tion of the Primary Courts, where it 1s the complainant who
is supposed to prosecute the case.257 Also, when the court
imposes a sentence in cases of domestic violence, it may take
into account a number of factors including the age of the
defendant, character, previous history, and the health or men-
tal condition of the accused.?>8

Sexual Harassment

Some protection against sexual harassment in the work-
place can be found in the Security of Employment Act.2>?
Generally, this statute seeks to prevent the arbitrary dismissal

of employees. However, it does not provide a definition of

harassment.

iv. Focusing on the

Rights of a Special Group:

The needs of adolescents are often unrecognized or neglect-
ed. Given that approximately 45% of the population is below
the age of 15260 and that for every six people in the country
one is a youth between the ages of 15 and 24,261 it is partic-
ularly important to meet the reproductive health needs of this
group. The effort to address issues of adolescent rights, includ-
ing those related to reproductive health, are important for

women’s right to self-determination as well as for their health.

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

The Family Planning Guidelines state that all males and

females of reproductive age, including adolescents, are entitled
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to family planning information, education, and services. In
addition, the guidelines provide that adolescents are entitled
to counseling on family planning information and that those
who are sexually active are to be counseled on access to meth-
ods that are suitable to them.262

B. FEMALE GENITAL MUTILATION AND
ADOLESCENTS

Partial removal of the labia minora is practiced by some tribes
in the Morogoro and Iringa regions, and infibulation is
practiced by Somali ethnic groups who live in the Arusha
region.263 No laws specifically address FGM, which is prac-
ticed in a number of regions in Tanzania, including Dodoma,
Singida, Arusha, Kilimanjaro,and Mara.264 In 1990,a Nation-
al Committee on Traditional Practices was created to work
toward creating awareness about FGM and improving the sta-

tus of women in general.265

C. MARRIAGE AND ADOLESCENTS

There appear to be a number of conflicting laws regarding the
age of first marriage and majority. A minor is defined by the
Age of Majority Ordinance as a person of either sex who is
not yet 18 years 0ld.200 Yet, pursuant to the Marriage Act, a
man can marry upon attaining 18 years of age, and a woman
may marry upon attaining 15 years of age.26’ The Penal Code
also states that “any person of African or Asiatic descent” may
“marry or permit the marriage of a girl under the age of
twelve years in accordance with the custom of the tribe or
religion” as long as it is not intended that the marriage be
consummated before the girl is 12 years o0ld.208 In addition, a
court may grant leave for a marriage to occur when the future
spouses are younger than the minimum age, so long as they
are not younger than 14 years old and the court is satisfied that
there are special circumstances which make the proposed
marriage desirable.26? Furthermore, it is not an offense to give
or receive money or presents in consideration or on the occa-
sion of such a marriage.270

Laws do seek to ensure that provisions regarding the age of
first marriage are enforced. The Marriage Act provides that
“any person who is party to a ceremony purporting to be a
marriage knowing or having reason to believe that the other
party is below the minimum age for marriage [is] guilty of
an offense and [is] liable upon conviction to imprisonment
for three years.”271 Furthermore, it also states that “any per-
son who participates in any such ceremony knowing or
having reason to believe that either party is below the mini-
mum age for marriage [is] guilty of an offense and [is] liable
upon conviction to imprisonment for a term not exceeding

two years.” 272

Tanzania’s criminal laws also discourage early marriage.
Section 138 of the Penal Code provides that any person mar-
ried to a girl under the age of 12 years who has or attempts to
have “carnal knowledge” of the girl, with or without her con-
sent, before she has attained the age of 12 years is guilty of a
misdemeanor punishable by five years imprisonment. Simi-
larly, if the parent of the girl “parts with the possession, or
otherwise disposes, of the girl with the intention that the
girl shall, while still under the age of twelve years and whether
with or without her consent, be carnally known by her
husband or knowing it to be likely that the girl will, while
under the age of twelve years, be so carnally known, is
guilty of a misdemeanour, and is liable to imprisonment for
two years.”273

D. EDUCATION AND ADOLESCENTS

Although primary education in Tanzania is both universal and
compulsory,2’4 Tanzanias education system provides few
education and training opportunities to youth beyond that
level.275 For example, in 1988 only 10.5% of students leaving
primary school entered a secondary school.276 In addition,
“female access to higher education in Tanzania is extremely
marginal 277 From 1980 to 1981, female students constitut-
ed approximately 26% of all undergraduate university stu-
dents. Since then, this proportion has been declining.278 The
Education Act attempts to “protect students, particularly girls,
who are prevented from going to school by their parents or
guardians or who are treated in a way which obliges them to

leave school’279

E.SEX EDUCATION FOR ADOLESCENTS

No law specifically regulates sex education. The IEC
component of the National Family Planning Program has
introduced family planning education into nonschool/infor-

mation programs.280

F. SEXUAL OFFENSES AGAINST MINORS

The Penal Code recognizes several offenses relating to unlaw-
ful sexual intercourse with minors. Any person who “carnal-
ly knows any girl under the age of fourteen years is guilty of
a felony and is liable to imprisonment for life, with or with-
out corporal punishment.”281 “Any person who attempts to
have carnal knowledge of a girl under the age of fourteen
years is liable to imprisonment for fourteen years, with or
without corporal punishment.”282 Tt is, however, a sufficient
defense to such a charge if the accused had reason to believe,
and did in fact believe, that the girl was 14 years old or old-
er.283 Furthermore, this provision of the Penal Code does not

apply when the accused is married to the girl.284
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Statistics \\“‘E“gl'f!//
GENERAL
Population

= Zimbabwe’s total population was 10.7 million as of 1993,! of which approximately 51% were women.2 Annual population
growth for 1980-1993 was 3.2%;3 the median age of the population was 16.6 years in 1988.4

» While 31% of Zimbabweans live in urban areas,> 86% of women live in rural areas.®
Economy

= In 1993 the gross national product (“GNP”) per capita was U.S.$520.7 Estimated gross national income per capita in 1993 was
$310 (in 1987 U.S. dollars).8

= The gross domestic product (“GDP”) grew 4.6% in 1993 after falling 5.3% in 1992.9 The government spent approximately
6.2% of'its GDP on health in 1990, as compared with the U.S., which spent approximately 12.7% of its GDP on health in the

same year. 10
Employment

= Zimbabwe’s labor force numbered approximately 4.3 million in 1993.11 Women accounted for 34% of the total labor force
in 1993.12

m As of 1995, 1.3 million women were participating in the labor force. However, through the 1980s, average wages for women
were lower than those for men in most categories of labor.!3 Women constitute approximately 76% of the economically

inactive population.4
WOMEN’S STATUS
» Zimbabwe’s Central Statistical Office estimated life expectancy in 1992 at 62 years for women and 58 years for men.15

» Polygamy is practiced within customary law marriages and unregistered customary unions. One in five married Zimbabwean

women are in polygamous unions. The average union consists of 2.3 wives per man. 10

= In 1992,79 women attended secondary schools for every 100 men.!” The adult female literacy rate was 60% in 1990, while the

general literacy rate was 67%.18

= In 1993, there were 2,315 reported cases of rape and 274 reported cases of attempted rape in Zimbabwe.!?
ADOLESCENTS

m [n 1993, 14% of all births were to women under the age of 20.20

= In 1994, 62% of Zimbabwean women were married by the age of 20.2! The median age for women at first marriage is 19.22
MATERNAL HEALTH

= The maternal mortality rate in Zimbabwe is estimated to be 283 per 100,000 live births.23

» The infant mortality rate for Zimbabwe is estimated to be 53 per 1,000 live births. The under-five mortality rate is estimated
to be 77 per 1,000 live births.24

CONTRACEPTION AND ABORTION
= [n 1994, 35.1% of women reported use of a contraceptive method, compared with 41.4% for men.2>

= The most common method of contraception currently in use among women is the pill, which has a prevalence rate of 23.6%;2¢

14% of men report using condoms.2’

= In 1994, induced abortions were estimated to occur at an annual rate of 80,000.28
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HIV/AIDS AND STDs

» The first official AIDS case was reported in 1987;since then, over 48,000 cases have been reported.2? Women account for 43%
of all AIDS cases.30

= There were nearly one million reported cases of STDs in Zimbabwe in 1987.31
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n 1965, the white minority in the British colony of Rhode-

sia seized control of the local government and unilaterally

declared independence from the United Kingdom.! Fol-
lowing a lengthy civil war between the African majority and
the newly constituted Rhodesian government, and a negoti-
ated settlement (Lancaster House Agreement) in 1979, Zim-
babwe became an independent republic on April 18, 1980.2
Flections under the new constitution were held in 1980, at
which time the country received international recognition.3
For the past 16 years, Zimbabwe has retained a representative
form of government.

In 1992, Zimbabwe had a population of 10.4 million,
including roughly 5.3 million women.* Over 60% of Zim-
babweans live in communal farming areas.> Christian and tra-
ditional beliefs predominate; fewer than one percent of
Zimbabweans are Muslim.® Shona is the predominant ethnic
group, comprising 77% of the population; the remainder of
the population is Ndebele (14%), Kalanga (5%), white (1%),
or from another ethnic group (3%).” The official language is
English, and a majority of Zimbabweans also speak Chishona

or Sindebele, the languages of the dominant ethnic groups.8

1. Setting the Stage:
The Legal and Political

To understand the various laws and policies affecting women’s
reproductive rights in Zimbabwe, it is necessary to consider
the legal and political systems of the country. Without this
background, it is difficult to determine the manner in which
laws and policies are enacted, interpreted, modified, and chal-
lenged. The passage and enforcement of law often involves
specific formal procedures. Policy enactments, however, are

not subject to such a process.

A.THE STRUCTURE OF GOVERNMENT

The Constitution of Zimbabwe (the “Constitution”) estab-
lishes a tripartite division of government consisting of the
executive, the legislature, and the judiciary.? Each of the coun-
try’s nine provinces forms an electoral district and is adminis-
tered by a governor appointed by the president.!0 City,
municipal, town, and rural councils administer government
programming and services. In addition, the Constitution rec-
ognizes the authority of tribal chiefs, whom the president
appoints, with consideration given to customary principles of
succession. 11

The executive authority of the government vests in the
president and may be exercised directly or through the Cab-

inet and designated ministers.!2 The president functions as

head of state, head of the government, and commander-in-
chief of the defense forces.!3 He or she may appoint minis-
ters, deputy ministers, and up to two vice-presidents from
among the members of Parliament to assist in the discharge of
executive authority or to perform such administrative func-
tions as may be assigned to them.!* An executive cabinet,
consisting of the president, the vice-presidents, the attorney-
general,!> and ministers appointed by the president, advises
the president in the exercise of executive functions.!® From
independence until 1990, the executive operated with
enhanced powers under a declared state of emergency.!?

The legislature of Zimbabwe consists of the Parliament
and the president. The Constitution empowers the Parlia-
ment to make laws “for the peace, order and good govern-
ment of Zimbabwe.”18 The unicameral Parliament consists of
150 members, of whom 120 are directly elected.!® The
remaining 30 seats are occupied by 12 non-constituency
members appointed by the president,20 ten traditional
chiefs,2! and eight provincial governors.22 The president and
other members of the executive ministry may address the
assembly; in addition, the president has veto power over leg-
islation.23 The Constitution also established a Parliamentary
Legal Committee, which reviews the constitutionality of bills,
draft legislation, and statutory instruments.24

Zimbabwe has a constitutionally protected, independent
judiciary. The Constitution provides that members of the
judiciary “shall not be subject to the direction or control of
any person or authority, except to the extent that a written
law may place him [or her] under the direction or control of
another member of the judiciary””2> The Supreme Court of
Zimbabwe is the highest court in the country and the final
court of appeal.26 The Constitution provides that Supreme
Court justices are appointed by the president.2” Furthermore,
Supreme Court justices may only be removed for infirmity or
gross misconduct.?8

Courts both create and interpret law. The judicial system
can have a significant impact on legislation, including that
affecting reproductive rights, because it is able to enforce the
law and deal with complaints from individuals challenging
the constitutionality of specific laws.

The 1990 Customary Law and Local Courts Act?® (the
“Local Courts Act”) establishes a unified court system for the
integrated administration of both customary and civil law.30
Pursuant to the Local Courts Act, all levels of the judiciary,
including magistrates courts, the High Court, and the
Supreme Court, have jurisdiction to hear customary law cas-
es.31 The Local Courts Act also establishes primary and com-
munity courts of first instance (“local courts”) and sets forth

their jurisdiction.32 Local courts are presided over by chiefs or
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headmen, and only have jurisdiction over civil customary law
disputes.33 In addition, certain types of claims cannot be heard
by the local courts, including: claims that involve the inter-
pretation of wills; the dissolution of a registered marriage; or
the determination of custody, guardianship, maintenance, or
rights in land or other “immovable property*34 Writs of the
local courts carry the same level of authority as writs from the
magistrates courts.’> Furthermore, the local courts provide
access to the formal legal system in rural areas.3® The Local
Courts Act mandates that proceedings in local courts “shall be
conducted in as simple and informal a manner as is reasonably
possible” and bars legal practitioners from appearing on behalf
of parties to a dispute.3”

The Local Courts Act limits the application of customary
law to cases where the parties have agreed that customary law
should apply, or where “it appears just and proper that it
should apply.’3® Absent any other, controlling legislation,
courts deciding whether customary law should apply to a dis-
pute may consider, inter alia:

(a) the mode of life of the parties; (b) the subject matter

of the case; (c) the understanding by the parties of the

provisions of customary law or the general law of Zim-

babwe, as the case may be, which apply to the case;

[and] (d) the relative closeness of the case and the par-

ties to the customary law or the general law of Zim-

babwe, as the case may be.3?

Generally, customary law only applies to Africans.*0

Similar principles govern the choice between conflicting
systems of customary law.4! African customary law in Zim-
babwe is diverse, often differing from tribe to tribe, and dif-
ferent systems of customary law may be implicated by a single
claim.*2 The Local Courts Act also establishes a general pro-

cedure to determine substantive issues in customary law.43

B. SOURCES OF LAW

Domestic Sources of Law

Laws that affect women’s legal status — including their repro-
ductive rights — derive from a variety of sources. The Con-
stitution declares itself the supreme law of Zimbabwe.#+ It
includes a Declaration of Rights that articulates and seeks to
protect “the fundamental rights and freedoms of the individ-
ual.”# The Supreme Court has the authority to enforce the
provisions contained in the Declaration of Rights.4¢ Zim-
babwe has had a dual set of laws in place since the colonial
period: the Constitution provides for the administration of
both African customary law and general law following the
Roman-Dutch common law tradition.#” In a case of conflict
between the two systems, statutory provisions govern the legal

regime to be applied.*3 Most criminal law is not codified.

International Sources of Law

International laws are not included as sources of law in the
Constitution; they must be enacted by Parliament in order to
become domestic law.*? Principles expressed in internation-
al treaties become law upon incorporation into national leg-
islation. Although international treaties are not legally
binding, they form a foundation for legislative change in
Zimbabwe. Moreover, international covenants may be cited
by advocates to challenge the unfairness of or lack of ade-
quate protections within existing laws. Zimbabwe has ratified
a number of major international and regional human rights
instruments, including: the International Covenant on Civil
and Political Rights; the International Covenant on Eco-
nomic, Social and Cultural Rights;>0 the African Charter on
Human and Peoples’ Rights;>! the Convention on the Elim-
ination of all Forms of Discrimination Against Women>2
(“CEDAW”); the International Convention on the Elimina-
tion of All Forms of Racial Discrimination;>3 and the Con-
vention on the Rights of the Child.5* International law can
be an additional tool for the advancement of women’s rights
and reproductive rights. A number of international human
rights treaties, particularly CEDAW, recognize and promote
specific reproductive rights. Because international instru-
ments are legally binding, they create an obligation on the
part of the government to undertake numerous actions,

including those at a national level.

ir. Examining Reproduc-

Issues of reproductive health and rights are dealt with in Zim-
babwe within the context of the country’s health and popula-
tion policies. Thus, an understanding of reproductive rights in

Zimbabwe must be based on an examination of those policies.

A.HEALTH LAWS AND POLICIES

Objectives of the Health Policy

The government of Zimbabwe has identified health as a
human right and prioritized the improvement and extension
of health services as “a necessary and primary condition of
development.”>> Between 1985 and 1991, 80% of the rural
population and 90% of the urban population had access to
health care.5¢ The Ministry of Health and Child Welfare
(*“MHCW?”) administers the national health policy, which
establishes the framework for health services in Zimbabwe.
The MHCW has identified as its overall purpose the promo-
tion of “the health and quality of life of the people of Zim-
babwe.”>7 Primary health care, as defined by the World
Health Organization’s (“WHO”) Health Care for All by the
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Year 2000 mandate, is a central component of this policy.>8
The approach to primary health care in Zimbabwe embod-
ies the basic idea “that the promotion of health depends fun-
damentally on improving socio-economic conditions, and on
the elimination of poverty and under-development.”>?

MHCW strategies have focused on integrating the deliv-
ery of basic health, as well as informational and educational
services, and increasing access to health facilities “to support
health activities at the primary level, which respond to the
health needs of the people” 09 Health facilities offer compre-
hensive services in promotive and preventive care, including:
basic and essential preventive and curative care; immuniza-
tion; maternal and child health services; family planning pro-
gramming; health and nutrition education; and the control of
communicable diseases.®! In addition, the MHCW provides
fee exemptions for families earning less than a threshold
monthly income.%2

Although the government has adopted the WHO's defin-
ition of health as “a state of complete physical, mental and
social well-being,” the national health policy does not address
reproductive health.®3 However, maternal and child health
(“MCH?”) programs are a major component of the health
care system. Under the design and implementation of its
MCH department, the MHCW has improved ante- and
postnatal care, the monitoring of births, and child immuniza-
tion and nutrition programs.®* The MCH department has
also instituted training for health personnel in maternity ser-
vices and improved telecommunications and transportation
systems in rural areas to facilitate referral and supervision in
obstetric emergencies.®> The MCH department has advocat-
ed for the improvement of employment conditions aftecting
the health status of women workers, lobbying for state-guar-
anteed maternity leave and breast-feeding time.%0 In addition,
the MHCW monitors work environments and worker health
in the industrial and commercial sectors.%7

Infrastructure of Health Services

The MHCW, local government authorities, church orga-
nizations, and the private sector are the major providers of
modern health care in Zimbabwe.%8 Traditional and alterna-
tive medical care is provided by traditional practitioners,%”
midwives, and “natural therapists.70

The MHCW is the largest provider of health care in Zim-
babwe, employing 90% of all health personnel and providing
financial support to other health care providers in the coun-
try.”1 The MHCW utilizes a four-tiered system of facilities,
with a centralized public health administration.”2 At the pri-
mary level, urban primary care clinics and rural health centers
are staffed with state-certified nurses and midwives, and rural

health centers also have environmental health technicians.”3

In addition, community-based family planning personnel and
“village community workers” provide basic treatment and
preventive care, and conduct educational activities outside of
the clinics.”* At the secondary, tertiary, and quaternary levels,
hospitals are staffed with doctors and nurses and are equipped
for surgical procedures and laboratory tests.”> An internal
referral system facilitates access to specialized services and
more sophisticated equipment.”® However, internal evalua-
tions by the MHCW have concluded that the referral system
functions poorly.”’

The secondary, district level is the planning unit for
MHCW programming.”® Each district is under the respon-
sibility of a provincial health executive, who is responsible for
the coordination and integration of services throughout the
district, as well as the supervision of health services in each
province.”? Municipal health clinics, hospitals affiliated with
church organizations, and services provided by the rural and
district councils are supervised and coordinated by district
medical officers and provincial medical directors under
national health policy guidelines set by the MHCW 80 Pri-
vate health care providers, concentrated in the urban areas, are
subsidized through the provision of government facilities and
the extension of tax abatements for private medical costs.!

Major health initiatives to expand the health services infra-
structure have included the Family Health Project, which
focused on the integration of MCH and family planning ser-
vices, the development of rural health facilities, and the train-
ing and development of MCH personnel. Currently, the
Family Health Project is targeting 16 underserved districts to
provide services to an additional 40% of the rural population,
many of whom cannot afford health care costs under the eco-
nomic and structural adjustment reform program.82

The MHCW has developed guidelines to aid regional
managers in the allocation of personnel resources and to set
personnel standards to improve the training, recruitment, and
retention of health personnel, especially in rural areas.83 In
addition, the MHCW has established multidisciplinary health
training schools in four cities, with the goal of establishing
one training school in each province.84 Since 1984, the
MHCW has conducted training sessions for traditional birth
attendants, who attend 69% of births.8> The MHCW devel-
oped a national training model in 1993 that focused on basic
antenatal maternal nutrition, referral services for major com-
plications, referrals to institutions for postpartum care and
vaccinations, education on hygiene in labor, antenatal care,
and improved data collection.80

Cost of Health Services

In budget estimates for the 1996 fiscal year, the MHCW
was allocated approximately Z$1.35 billion (U.S.$129 mil-
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lion).87 The government has proposed that reductions of pub-
lic subsidies for health services would be offset by improved
financial management of health services, increased provision
of care by non-governmental organizations (“NGOs”) and
local and municipal authorities, and the establishment of
health insurance programs or the expansion of existing
schemes of coverage.8® In addition, the government has
implemented a cost-recovery program through the imposi-
tion of fees for health services.?

Currently, the MHCW provides free health care to indi-
viduals earning less than Z$400 per month (U.S.$38.10),
including family planning and MCH services.” All immu-
nization services for children and pregnant women are pro-
vided free of charge.”! However, the Z$400-per-month
income limit for the general health subsidy is below the
poverty line in Zimbabwe.2 Moreover, it is often difficult for
individuals to prove that they qualify for the health subsidy.?3
The MHCW has implemented measures addressing fee eva-
sion, and MHCW clinics require subsidy applicants to pro-
vide proof of their income level or their unemployed status.*

Regulation of Health Care Providers

‘Who is legally permitted to provide what types of care?
Are there meaningful guarantees of quality control? Because
the Zimbabwean government regulates these issues, review-
ing such laws is important. All health institutions and medical
practitioners, including midwives, are regulated pursuant to
the Medical, Dental and Allied Professions Act (the “MDAP
Act”).9 The MDAP Act establishes a Health Professions
Council (the “Council”), which acts as a regulatory body,
imposing a code of conduct and providing a mechanism for
investigation of improper conduct and sanctions. Further-
more, professional associations and health institutions have
internal regulatory bodies, which are not mandated by

statute. 20

Medical practitioners may also be subject to crimi-
nal prosecution or to a civil suit for negligence.”” In addition,
hospitals and other health institutions may be liable for the
negligent act of an employee performed in the course of his
or her employment.”8

All health personnel in Zimbabwe must be registered and
have a current practicing certificate.?” Certificates to practice
must be renewed annually, and renewal is subject to any
restrictions on employment the Council may impose that it
considers “desirable in the public interest.””100The MDAP Act
provides that health practitioners not registered with the
Council cannot recover fees and are subject to prosecution
under the MDAP Act.101 The Council is an autonomous
body, but may receive direction from the Minister of Health
and Child Welfare.192 The Council sets standards for training

and examination requirements. 103

Statutory regulations issued pursuant to the MDAP Act
provide some guidelines for medical conduct. For example, by
statute, medical practitioners in non-emergency situations
may not perform any procedure for which they have not
received adequate training or in which they are insufficiently
experienced,!04 nor may they use any apparatus or pursue a
course of treatment that is inadequate for the procedure
required.19 In addition, medical practitioners are prohibited
from divulging confidential information without the consent
of the patient, or of the patient’s guardian or next of kin, unless
required by law to do so.106

The Council has also promulgated a code of ethics setting
forth “the fundamental duties and requirements to be fulfilled
by all registered health personnel” and to be supplemented by
Council regulations.107 The code of ethics provides that the
welfare and safety of both the patient and the public should be
the primary concern of all health personnel.198 The code of
ethics also includes a duty to protect patient confidentiality, to
stay abreast of developments in medical technology and any
legal developments, and to maintain medical facilities and
equipment.!99The disciplinary committee of the Council has
full powers to investigate any allegation of misconduct or
gross incompetence, and may examine any records or docu-
ments or compel disclosure of pertinent materials.119The dis-
ciplinary committee also has the authority to suspend health
professionals, censure them, or order them to pay penalties.!!!
In addition, the Council may direct the Registrar to publicize
the results of any disciplinary hearings resulting in disbarment
or suspension. 112

Traditional practitioners and natural therapists are regulat-
ed separately in Zimbabwe, pursuant to the Traditional Med-
ical Practitioners Act!13 and the Natural Therapists Act. 114 All
traditional medical practitioners and natural therapists must
be registered with the appropriate supervisory body.!15 The
Natural Therapists Council and the Traditional Medical Prac-
titioners Council have the power to regulate the practice of
registered practitioners, to define and investigate improper
conduct and incompetence, and to suspend registration.!16
However, there are no formal training or examination
requirements for traditional medical practitioners.11”

Patients’ Rights

Laws also seek to ensure quality health services by protect-
ing the rights of patients. All Zimbabweans have the right of
access to health care, regardless of their ability to pay.!!8 The
right to treatment encompasses rights to confidentiality, priva-
cy, and nondiscrimination, including on the ground of sex.119
Furthermore, all persons over the age of 18 and “of sound
mind” have a constitutional right to “security of their per-

son,”120 which includes the right to determine their own
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medical treatment.12! For example, medical treatment cannot
be performed legally without the free and informed consent of
the patient, or of another empowered by law to grant con-
sent.122 This requirement seeks to protect the right to bodily
integrity and “upholds the vitally important values of self-
determination and personal autonomy.”123 Also, all major risks
of a medical procedure must be disclosed. An individual does
not need spousal approval in consenting to medical treat-
ment.124 However, married persons may experience difficulty
in obtaining a medical procedure that impacts on the repro-
ductive functions without spousal consent.!2> Under custom-
ary law, a woman is required to obtain her husband’s consent
for all medical treatment, including the use of contraceptives.!20
Medical treatment for minors requires the consent of a parent
or guardian by law; however, if the parent or guardian unrea-
sonably withholds consent, a medical practitioner may appeal
to a magistrate or perform the treatment if it is a medical emer-
gency.!27 If the parents are in conflict over the medical treat-
ment, the father’s wishes are usually followed.128

Statutory regulations also prohibit the divulgence of confi-
dential patient information by a medical practitioner, unless he
or she is required by law to do so.12? Breach of statutory con-
duct regulations, or any improper conduct, may result in sanc-
tions by the appropriate professional regulating body. In
addition, failure to meet the requirements of informed consent
may result in a criminal prosecution for assault or medical neg-
ligence.130 Aggrieved clients may also file a civil action against
their health care provider for not providing full information
about a treatment or procedure, but there is no reported case

in Zimbabwe where damages were recovered.131

B. POPULATION AND FAMILY PLANNING

Zimbabwe does not have an explicit population policy. How-
ever, the government has associated population issues with
development concerns and has given national priority to fam-
ily planning activities since 1985.The country’s First (1986~
1990) Five-Year National Development Plan (“NDP”’) sought
“to further reduce population growth to levels consistent with
economic growth and the objective of raising the living stan-
dards of society”’132 The Second (1991-1996) NDP also rec-
ognized population as a development concern, targeting both
the reduction of the total fertility rate from an average of 5.5
children per woman to 4.5 children per woman, and the
increased use of modern methods of contraception to 50% of
women of reproductive age.133

Since 1985, the government has focused national family
planning activities on the goals of limiting family size and con-
forming population growth to the pace of infrastructure devel-

opment.134 In 1985, the government established a national

family planning program through the Zimbabwe National
Family Planning Council Act (the “Family Planning Act™).135
The Family Planning Act nationalized family planning activi-
ties through the creation of the Zimbabwe National Family
Planning Council (the “ZNFPC”), a parastatal organization
under the MHCW.136 The ZNFPC is responsible for the pro-
vision of child-spacing and fertility services, and treatment and
research in infertility, reproductive health, and related family
health areas.!37 Its powers include authorization to establish
and administer research into the areas of contraception, steril-
ization, reproductive health, and sexually transmitted dis-
ease.138 The Family Planning Act also created the Zimbabwe
National Board of Family Planning, composed of representa-
tives from governmental and non-governmental agencies, to
oversee general policy and to ensure the integration of family
planning activity into the national development program.!3?
The ZNFPC acts as an advisory body to government agencies
on population and development issues.

The ZNFPC is funded through an annual direct grant from
the national Parliament, as well as through fees,loans,and dona-
tions from NGOs.140 In 1991, when the government began to
pursue a policy of economic reform, the national program for
structural adjustment contained pledges to continue support
for population initiatives and the expansion of family planning
services.!4! For the fiscal year 1995, the ZNFPC received Z$23
million (approximately U.S.$2.19 million) in appropriations. 142

Both NDPs identified the equitable distribution of ser-
vices as a primary objective of family planning program-
ming.!43 In 1986, the Central Statistical Office (“CSQO”)
established a Population Planning Unit to refine family plan-
ning programming and service distribution with improved
demographic data.1#* The Population Planning Unit acts to
advise officials on population issues and to promote studies on
the impact of population growth on development.The CSO
has also introduced a simplified registration system to improve
population projections and development planning.14>

From its inception, the ZNFPC has made broad access to
services a primary goal. The ZNFPC maintains that “all individ-
uals in the community have a right to information on the ben-
efits of family planning for themselves and their families. They
also have the right to know where and how to obtain more
information and services for planning their families””14¢ The
ZNFPC’s Kubatsirana Project was initiated to strengthen
women? role in fertility decisions.147 The ZNFPC established its
Kubatsirana Project as a part of a general governmental initiative
to support the participation of women in development. The
Kubatsirana Project employs a broad focus that includes address-
ing disparities in literacy and income levels and the promotion of

collective bargaining, 148
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Government Delivery of Family Planning Services

The ZNFPC’s mandate encompasses the provision of
contraceptives to public sector facilities. The ZNFPC is a
major provider of contraceptives in Zimbabwe, supplying
over 1,000 public hospitals and clinics that are the main source
of family planning services for most modern contraceptive
users. 149 The ZNFPC utilizes a community-based system for
delivery. The community-based distribution system employs
over 800 salaried field personnel to provide counseling and to
distribute pills and condoms in rural villages. 159 The ZNFPC
provides training and transportation for its field workers, who
reach an estimated 29% of the rural population.!>! The Sec-
ond NDP provides for the expansion of the rural delivery sys-
tem by integrating family planning into the program of rural
health center construction and the Family Health Project.152

Public heath facilities distribute pills, condoms, chemical
barriers, and injectable contraceptives.!53 In addition,
some facilities are equipped to perform intrauterine device
(“IUD”) insertion and sterilizations.!>* However, a 1991
study of family planning facilities found that although over
90% of clinics offered both combined and progestin-only
pills and condoms, fewer than one quarter made available
spermicides, IUDs, and injectable contraceptives, and only
two percent of facilities were equipped to perform female
sterilization.155

In 1993, the ZNFPC announced its intention to increase
the range of methods available, focusing on long-term and
permanent methods of contraception.!3 The ZNFPC
directly operates 34 clinics, including two facilities where
female and male sterilizations are available (in Harare and Bul-
awayo) and facilities within the three central hospitals, where
NORPLANT® has been available since 1992.157 In 1992,
the government reintroduced injectables, which had been
restricted in Zimbabwe since 1980,158 and the ZNFPC has
introduced sterilization training at district and provincial hos-
pitals.13? In addition, the ZNFPC has proposed a new train-
ing protocol that provides for staff instruction on IUDs and
for integration of STD prevention education into family
planning programming. 160

ZNFPC delivery services are supplemented by the
activities of its Information, Education and Communication
(“IEC”) Unit. The IEC unit consists of MHCW and ZINF-
PC provincial core groups that identify regional needs and
conduct campaigns to promote family planning services. 101
Recent campaigns have specifically targeted men and
youth.162 A main objective of these campaigns has been to
promote cooperative decision-making between couples
regarding contraception and family size. IEC activities have
included motivational talks conducted by ZNFPC and

MHCW staft, a radio drama series, and two pamphlets about
contraceptive methods.163

The ZNFPC has monitored its health and family plan-
ning programming through an Evaluation and R esearch Unit
(the “ERU”).In 1984, the ERU conducted a national survey
of reproductive health.164 In 1991, the ZNFPC conducted an
intensive evaluation of national family planning facilities
through its Family Planning Service Expansion and Technical
Support Project.15 The study identified deficiencies in fam-
ily planning programming, particularly in the areas of staft
training and management. Study results indicated that over
half of the family planning facilities in Zimbabwe did not
keep accurate, long-term records on individual clients, and
that 30% of staff had not been formally trained in family plan-
ning methods.100 The ZNFPC has since initiated the devel-
opment of a new service-delivery policy, with additional
protocols to ensure accurate record keeping. The ZNFPC has
also revised training procedures for medical personnel, nurs-

es, and midwives. 167

C.CONTRACEPTION

Although contraceptive prevalence rates in Zimbabwe are
among the highest in sub-Saharan Africa, these rates vary by
region.108 In 1995, contraceptive prevalence was estimated to
be 43%.169 The most common method of contraception in
1996 among women was the pill, which has a prevalence rate
0f 23.6%.170The ZNFPC reports a high demand for the pill,
condoms, and injectables in rural areas, while in urban areas,
spermicides, the diaphragm, and other forms of contracep-
tion are more commonly requested.!”! Twenty percent of the
population in rural areas does not have access to ZNFPC or
other MHCW services.172

The national government supports more than half the
cost of national family planning programming.173 The
government subsidizes up to 90% of the cost of contracep-
tives, and contraceptives are free of charge to low income
families.!”* However, following introduction of the govern-
ment cost-recovery program in 1991, fees for all health
services were increased and condom distribution declined
by 43%.17>

Legal Status of Contraceptives

Modern contraceptives in Zimbabwe are regulated by the
Drugs Control Council (the “DCC”), established by the 1988
Drugs Control Act.17¢ The DCC advises the Minister of
Health and Child Welfare on the imposition of restrictions
regarding the preparation, distribution, and use of certain
drugs.!”7 The DCC may also prohibit the sale of “undesirable
drugs’178 There are no specific regulations governing the sale

or use of traditional contraceptives.!”?
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All new drugs must receive the approval of the DCC.180
The Drugs Control Act establishes a register describing which
drugs are permitted for sale in Zimbabwe.!81 Any clinical tri-
als of new drugs require written authorization from the DCC
and the approval of the Secretary for Health and Child Wel-
fare.182 [n addition, the Drugs Control Act imposes informed
consent requirements on all clinical trials, and empowers the
DCC to specify the conditions under which a clinical trial
must be conducted.!83 All trials are monitored by the DCC,
which makes an independent assessment of the results.!84 The
DCC may, in the public interest, suspend any trial. 185 Failure
to comply with regulations governing the conduct of clinical
trials is an offense punishable by a fine of up to Z$10,000
(approximately U.S.$952) or imprisonment for up to five
years, or both. 186

Clinical trials of the contraceptive NORPLANT®, con-
ducted in 1992, were successful. The ZNFPC has since
trained local practitioners on procedures for the administra-
tion of NORPLANT®, and is developing a system of dis-
tribution appropriate to the delivery of long-term services. 87
The Department of Obstetrics and Gynecology at the Uni-
versity of Zimbabwe is currently testing the “morning after”
pill.188

Regulation of Information on Contraception

There 1s no legislation specifically addressing the adver-
tisement of contraceptives.!8? The Drugs Control Act pro-
hibits the false or misleading advertisement of any drug,190
and the 1967 Censorship and Entertainments Control Act
(the “1967 Act”) governs general restrictions on advertise-
ments.191 The 1967 Act establishes a Board of Censors that is
empowered to examine any publication or record and declare

it to be “undesirable’192

D. ABORTION

Legal Status of Abortion
Abortion is legally permissible in limited circumstances in
Zimbabwe. Pursuant to the 1977 Termination of Pregnancy
Act!93 (the “1977 Act”), abortion is defined to be “the termi-
nation of a pregnancy otherwise than with the intention of
delivering a live child’194 Pregnancy is defined to be “an
intra-uterine pregnancy where the foetus is alive,”19> and the
term “foetus” is defined to include the embryo.1%¢ Any abor-
tion, irrespective of the duration of pregnancy, must be per-
formed in accordance with the provisions of the 1977 Act.197
The 1977 Act sets forth the circumstances and conditions
under which a medical practitioner may lawfully perform an
abortion. An abortion may be legally performed under four
circumstances: (1) when the pregnancy endangers the life of

the woman; (2) when the pregnancy represents “a serious

threat of permanent impairment of her physical health”; (3)
when there is a severe risk that the child to be born would
suffer from a permanent, serious physical or mental handicap;
or (4) when the pregnancy was the probable result of “unlaw-
ful intercourse.”198 The 1977 Act defines “unlawful inter-
course” to be rape,19? incest, or intercourse with a mentally
handicapped woman or girl.200 Other sexual offenses, such as
statutory rape, are not permissible grounds for an abortion
under the 1977 Act.201

Regquirements for Obtaining Legal Abortion

The 1977 Act establishes the procedure which must be
followed before an abortion may be performed.292 In gener-
al,an abortion may only be performed by a “registered med-
ical practitioner”93 in an institution designated by the
MHCW.2% The medical practitioner must obtain written
permission from the institution’s superintendent or designat-
ed administrator;205 any refusal to grant permission may be
appealed to the Secretary for Health and Child Welfare.206
Spousal consent is not a legal requirement.207 Abortion ser-
vices are provided by the MHCW, and are free to low-income
or unemployed women, as part of the fee exemption pro-
gram.208 Pees for all services involved in the provision of
abortions are set by the state.299 The 1977 Act excludes prac-
titioners, nurses, and institutional employees from legal liabil-
ity or any other obligations for refusing to participate or assist
in an abortion.210

Additional conditions for compliance with the 1977 Act’s
requirements vary for each of the permitted grounds for
abortion.When the ground for abortion is concern for the life
or physical health of the mother, the 1977 Act requires the
institution’s superintendent to obtain certification of the
mother’s health status by two independent, registered medical
practitioners before she or he may grant permission for the
abortion to be performed.2!! However, when a woman’s life
or health is in danger and the proper facility or institutional
permission cannot be obtained, a medical practitioner may
perform an abortion provided she or he submits a report to
the Secretary for Health and Child Welfare within 48 hours of
the intervention.212 When the ground for abortion is severe
fetal impairment, certification to this effect by two indepen-
dent, registered practitioners is similarly required. In addition,
the practitioners must certify that the risk of defect in the fetus
was properly investigated.213 Abortion on the ground that
the pregnancy resulted from “unlawful intercourse” requires
precertification by a local magistrate.214 A magistrate may
issue certification only if a criminal complaint has been filed
and after an investigation has established that the crime most

likely occurred and that the pregnancy could have resulted
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from the crime.2!> A woman asserting that her pregnancy
resulted from rape or incest must submit a supporting afti-
davit or statement under oath.216

Penalties

Contravention of any of the 1977 Act’s provisions carries
a penalty of imprisonment up to five years and/or a Z$5,000
fine (approximately U.S.$476).217 The terms of the statute
may be violated on a number of grounds, including: perfor-
mance of an abortion on grounds other than those permitted
under the 1977 Act; noncompliance with any specified pro-
cedure, including charging a fee in excess of state-prescribed
levels; issuing false or improper certification or permission for
an abortion; attempting to self-induce the termination of a
pregnancy; and making false statements in connection with
any supporting affidavit or during an investigation.218

The 1977 Act empowers the Secretary of Health and
Child Welfare to gather information on any abortion per-
formed in a public or private facility, legal or illegal.21 The
Secretary may give this information to the office of the Attor-
ney General for use in a criminal prosecution, or to the Reg-
istrar of the Health Professions Council for review of any
incompetent or improper conduct.?29 Failure to cooperate
with an investigation is also a criminal offense in violation of
the provisions of the 1977 Act.22!

E. STERILIZATION

Availability
No legislation in Zimbabwe directly addresses sterilization.222
However, a sterilization for health purposes is legally permis-
sible, provided that the operation is performed by a registered
medical practitioner who has obtained the consent of his or
her patient.223

Nontherapeutic sterilization, commonly for contraceptive
purposes, has not been criminalized through legislation. The
legality of nontherapeutic sterilization is implicit in Zimbab-
we’s family planning legislation. The Family Planning Act
establishes that a primary function of the ZNFPC is “to pro-
vide and manage facilities for performing surgical operations
for infertility and sterilization.”?24 In addition, the Family
Planning Act grants the ZNFPC the power to develop
“research personnel or the training of persons engaged or to
be engaged in the investigation and treatment of infertility
and sterilization.”?25 Nontherapeutic sterilizations must be
performed with the free and informed consent of the patient,
and ZNFPC practices include the counseling of all clients
considering sterilization.226

Sterilization is available at private clinics and MHCW
institutions. The ZNFPC operates a referral system with

MHCW facilities equipped for sterilization procedures.227
Government facilities perform female and male sterilizations
for a fee of Z$32.50 (approximately U.S.$3).228

Requirements

Spousal consent is not a legal requirement to undergo ster-
ilization.22% However, medical practitioners may be reluctant
to perform a sterilization operation without spousal consent
because of its nature and seriousness.230 Because infertility
may be a ground for annulment of a marriage,23! it is possi-
ble that a doctor performing a sterilization operation without
spousal consent may incur third party liability for any injury
resulting from the loss of reproductive ability.232

Minors must obtain parental consent to undergo steriliza-
tion.233 If the sterilization is necessary for health purposes, a
medical practitioner may appeal to the local magistrate if the

parents of the child are unreasonably withholding consent.234

F. FEMALE GENITAL MUTILATION/
FEMALE CIRCUMCISION

There have been no reported incidents of female genital
mutilation (“FGM”) — also referred to as female circumci-
sion — in Zimbabwe.235> FGM could be prosecuted under
the common law as assault with the intent to inflict grievous
bodily harm.236

G. HIV/AIDS AND SEXUALLY TRANSMITTED DISEASES

Examining HIV/AIDS issues within a reproductive health
framework is essential insofar as the two areas are interrelated
from both a medical and public health standpoint. Hence, a
full evaluation of laws and policies affecting reproductive
health and rights in Zimbabwe must examine HIV/AIDS
and sexually transmitted diseases (“STDs”). By September
1995, 48,882 cases of AIDS were reported in Zimbabwe.237
However, it is estimated that two thirds of all AIDS cases
remain unreported.238 Government estimates place HIV
infection at 10% of the general population and at up to 25%
of sexually active adults between the ages of 15-49.239 HIV is
mainly transmitted through heterosexual contact in Zimbab-
we. While male cases of AIDS slightly outnumber female
cases, the MHCW has reported that incidence of HIV infec-
tion among women is rising.240 The highest incidence rates
of AIDS and AIDS-related deaths among women occurs in
the 20-to-29 age group, and women between the ages of 15
and 29 have a higher incidence of HIV infection than their
male counterparts.2*! Teenage girls comprise 80% of AIDS
cases in their age group.242

The rapid increase in infection rates is linked to the preva-
lence of STDs. Over one million cases of STDs were report-

ed in 1991.243 Since then, the number of reported incidents
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has declined.24* A 1993 survey within rural and urban clinics
found that 50% to 60% of patients receiving STD treatment
had been infected with HIV.24>

Laws Affecting HIV/AIDS and STDs

Pursuant to the Public Health Act, the Minister of Health
and Child Welfare may declare that an infectious disease shall
be “notifiable,” requiring infected persons to be immediately
reported to the local authorities and imposing a fine or peri-
od of imprisonment for noncompliance.240 HIV/AIDS has
not been made a notifiable disease.247 The Public Health Act
also criminalizes the transmission of certain STDs, including
syphilis, gonorrhea, and venereal warts, and empowers health
authorities to investigate and detain infected persons. Pur-
suant to the Public Health Act, it is a criminal offense for any
person infected with a specified STD, and knowing of the
infection, to willfully or negligently expose another to the
risk of infection.248 The Public Health Act also requires doc-
tors and other medical officers to report untreated cases of
the identified STDs, and provides for the detention of infect-
ed persons for treatment.24? In addition, the Minister of
Health and Child Welfare may order compulsory examina-
tions of all persons in an area where a disease is believed to be
prevalent.2>0The Public Health Act provides that all inquiries
arising from these situations must be held in camera, and that
any determinations, as well as the identity of infected persons,
be kept secret and that records of the proceedings remain
unpublished.?5! The MHCW may add to the list of STDs
that are regulated pursuant to the Public Health Act.252
HIV/AIDS has not been identified for such treatment.253

Policies Affecting Prevention and Treatment of HIV/AIDS

Although the first AIDS cases were reported in Zimbab-
we in 1985,254 the government of Zimbabwe did not begin
to address AIDS as a critical public health problem until the
early 1990s.255 The MHCW established a National AIDS
Coordination Unit and a National AIDS Advisory Commit-
tee to establish programming providing for the care of AIDS
patients as well as for the prevention and control of HIV trans-
mission. The MHCW also instituted surveillance programs
monitoring infection levels and the screening of blood prod-
ucts in an attempt to control or reduce infection levels of
HIV/AIDS.256 In addition, education and awareness cam-
paigns target patterns of sexuality and contraceptive use to
encourage self-protective behavior. A major component of
these campaigns has been the promotion of condom use. In
1993, the government of Zimbabwe received funding of
U.S.$64.5 million for the prevention and control of AIDS and
other STDs, U.S.$12 million of which was allocated to the
purchase of condoms.257 Condoms are distributed free at

government and municipal health centers.258 Zimbabwean

traditional healers and leaders have joined in the campaign to
promote safer sex practices. The Zimbabwe Traditional Heal-
ers Association has advocated modification of certain cultur-
al practices: the encouragement of safe sex in polygamous
marriages, for example, and in widow inheritance. 259
MHCW programs have also focused on the provision of
pre- and post-diagnosis counseling services and the training
of health workers in the public and private sector.260 Howev-
er, the increase in health service fees introduced by the 1991
economic reform program has caused a decline in the use of
hospital-based care.26! The MHCW has implemented a
national training program on the management of disease con-
trol programs, a program that targets care-givers at the provin-

cial level, in the private sector, and in NGQOs.262

. Understanding the

Exercise of Reproductive
Rights: Women'’s

Women’s reproductive health and rights cannot be fully eval-
uated without investigating women’s status within the society
in which they live. Not only do laws relating to women’s legal
status reflect societal attitudes that will affect reproductive
rights, but such laws often have a direct impact on women’s
ability to exercise reproductive rights. The legal context of
family life, a woman’s access to education, and laws and poli-
cies affecting her economic status can contribute to the
promotion or the prohibition of a woman’s access to repro-
ductive health care and her ability to make voluntary,
informed decisions about such care. Laws regarding age
of first marriage can have a significant impact on a young
woman’s reproductive health. Furthermore, rape legislation
and other laws prohibiting sexual assault or domestic violence
present significant rights issues and can also have direct con-
sequences for women’s health.

Women’s legal status in Zimbabwe depends largely upon
the rights accorded to women under customary law and the
enactment of remedial legislation.263 Protection from discrim-
ination, including discrimination on the ground of gender, is
guaranteed in Section 23 of the Declaration of Rights.264
However, Section 23 specifically exempts from its coverage laws
which give effect to customary law or constitutional provisions,
or which take “due account of physiological differences
between persons of different gender,”205 or which are “in the
interests of defence [sic] public safety or public morality.26¢

In 1982, Parliament enacted the Legal Age of Majority
Act, 207 which grants full legal capacity and majority status to
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all Zimbabweans over the age of 18.268 Zimbabwean women
also obtain legal majority when they marry.269 Upon attain-
ment of majority status, women may: enter into contractual
relations; acquire, own, and dispose of interests in property
independently; and have legal standing to sue and be sued.270
The Legal Age of Majority Act provides that the attainment
of legal majority “shall apply for the purpose of any law
including customary law.” 27! The Local Courts Act reaffirms
that questions of legal capacity are to be governed by the gen-
eral law of Zimbabwe.272

A.RIGHTS WITHIN MARRIAGE

Marriage Law
There are two types of marriage — customary and civil — in
Zimbabwe. Customary marriage is exclusively available to
Africans.273 If registered under the Customary Marriages
Act,27* a customary marriage is legally valid for all purposes.
However, an unregistered customary union, the most com-
mon form of marriage in Zimbabwe, is legally recognizable
with respect to spousal claims of maintenance and the status,
guardianship, custody, and rights of succession of children
from the union.27>

Customary marriages may be polygamous. A man may
enter into more than one registered customary marriage pro-
vided that he discloses the existence of prior marriages.276
Under customary law, families contract marriages between
their daughters and sons, giving consent to the union and
making arrangements for marriage consideration or
bridewealth?77 to be paid to the woman’s family.2’8 Howev-
er, pursuant to the Customary Marriages Act, an African
woman cannot be forced to enter into any form of marriage
against her will.2’ The bridewealth agreement for a regis-
tered marriage is legally enforceable.280 If the marriage has
not been registered, the bridewealth arrangement is unen-
forceable and no action may be legally taken for payment.28!

Civil marriages must be registered in accordance with the
provisions of the Marriage Act.282 Civil marriages in Zimbabwe
are monogamous and require the consent of both the man and
the woman.?83 The civil law governs spousal rights and obliga-
tions, including the obligations of fidelity and cohabitation.284
Zimbabweans wishing to enter into a civil marriage must satisfy
the conditions set forth in the Marriage Act, as well as common
law requirements of “competency.’285 An individual may be
“incompetent,” thus allowing for an annulment of the marriage
if he or she is permanently impotent or willfully refuses to con-
summate the marriage.28¢ In addition,a woman who at the time
of her marriage was pregnant with another man’s child fails the
“competency” requirement.287 Any of these circumstances may

be grounds for annulment of the marriage.288

In any civil or customary marriage, the spouses have a rec-
iprocal duty of maintenance and the obligation to maintain
their children.28? The determination of responsibility for
maintenance depends upon the financial situation of the par-
ties, as well as their ability to work.2?0 Upon failure of the
responsible party to pay adequate sums for maintenance, an
aggrieved spouse may apply to a magistrates court for an
order directing payment or providing for direct payment from
the responsible spouse’s employer.21 Adultery by the appli-
cant may result in the court’s refusal to grant a maintenance
order or the revocation of a previously granted order.292 An
order for maintenance of a child is valid throughout the peri-
od of his dependency; an order for maintenance of a wife is
valid until she remarries, or until the couple is divorced.2%3

For a discussion on marriage and adolescents, see section
on adolescents below:.

Divorce and Custody Law

The dissolution of a valid registered marriage, either civil
or customary, is governed by the Matrimonial Causes Act.2%4
There is no legal action available for the dissolution of an
unregistered customary marriage.2?> The Matrimonial Caus-
es Act grants judges of the High Court and magistrates courts
jurisdiction to adjudicate matters pertaining to divorce, sepa-
ration, and annulment, and sets forth the grounds for the
determination of such orders. The magistrates courts have
jurisdiction over marriages registered under the Customary
Marriages Act, while the High Court has jurisdiction in cas-
es involving the dissolution of a civil marriage.

Pursuant to the Matrimonial Causes Act, there are two
possible grounds for divorce in Zimbabwe: incurable mental
illness or unconsciousness of a spouse and the “irretrievable
break-down of the marriage”’2% Irretrievable breakdown is
defined to be a state where “there is no reasonable prospect of
the restoration of a normal marriage relationship.”2%7 Courts
may regard as relevant evidence of cruelty, including mental
abuse, and the presence of alcohol or drug addiction.2%8 Proof
of adultery may establish an irretrievable breakdown if the
adultery 1s regarded by the spouse petitioning for divorce as
“incompatible with the continuation of a normal marriage
relationship.’2?? Annulment of a marriage may be obtained
on the grounds of any failure of competency under common
law or customary law provisions.300

The Matrimonial Causes Act empowers courts to deter-
mine an equitable division of assets for civil and registered
customary marriages, as well as to provide for the mainte-
nance of spouses and children.301 However, property that
has been inherited or acquired according to custom, includ-
ing personally held property and property belonging to a
familial line, may only be distributed for the provision of
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maintenance.32 In the allocation of marital property, courts
must consider: the present and future financial situation of the
parties; the duration of the marriage; and domestic and indi-
rect financial contributions made by each party throughout
the marriage.303 Depending upon the attribution of blame
for the breakdown of the marriage, the dissolution of a mar-
riage may entitle the man and his family to a return of part of
the paid bridewealth.304 However, in dividing assets, courts
generally seek to ensure that the financial position of either
spouse does not substantially change with the dissolution of
the marriage.3%5 Child maintenance orders are valid through-
out the period of the child’s dependency, and an order for
spousal maintenance is valid until the spouse remarries.300

In addition, the Matrimonial Causes Act gives courts dis-
cretion to award custody of any children to “such of the par-
ties or such other person as the court may think best fitted to
have such custody.307 In custody determinations, the inter-
ests and protection of the child are paramount.308 Pursuant to
the Guardianship of Minors Act, courts will award custody to
the mother of a child upon separation.39? However, the father
remains the natural guardian of his legitimate children.310
Under the Children’s Protection and Adoption Act, courts
may remove children from an unsafe situation to protect a
child from mistreatment or neglect.31! Resisting a custody
order, or failing to cooperate with the court, is a punishable
offense.312

B. ECONOMIC AND SOCIAL RIGHTS

Property Rights
The Legal Age of Majority Act grants to all Zimbabweans
over the age of 18 the legal capacity to own, transfer, and dis-
pose of property.313 However, women married in customary
marriages may only hold “movable” property, such as live-
stock or cash, as permitted under customary law.314 Although
customary law recognizes married women’s property rights in
some acquired assets, most movable property acquired during
the course of a customary marriage belongs to the husband.
Under Shona and Ndebele law, the most important forms of
property women may own are the mombe yohumai or inkomo
yohlanga (“motherhood animal”), property given to a mother
upon the marriage of her daughter, and the mavoko or impahla
zezandla (“hands property”), the property a woman acquires
through her work, including her wages or salary.315

In 1982, Parliament enacted the Immovable Property
(Prevention of Discrimination) Act3!¢ (the “Immovable
Property Act”) prohibiting discrimination with respect to
the acquisition and financing of “immovable property” such
as land, buildings, or construction projects.3!” The Immovable

Property Act prohibits gender discrimination in the sale,

lease, or disposal of immovable property.318 The penalty for
contravention of these provisions may include a fine of up to
7.$2,000 (approximately U.S.$190) and imprisonment for up
to one year.31? However, the Immovable Property Act pro-
vides exemptions for property specially reserved or subject to
discriminatory conditions that are “‘justified in the interests of
decency or morality;” and does not limit the effect of any oth-
er legislative enactment.320

Access to communal land, vested in the president of Zim-
babwe and held for communal use, is governed by customary
laws.32! Under customary law, women have limited rights to
occupy and use communal land.322 Mirroring this tradition-
al discrimination against women, the government has also
restricted women’s rights to use “resettlement land” — land
acquired by the government for the purposes of resettling
individuals or families in rural areas.323 Permits for the reset-
tlement of married couples are always issued in the name of
the husband, and only two percent of married women cur-
rently occupying resettlement land have permits to plow.324
Grazing permits are also restrictively granted to women.325

Inheritance

Legislative enactments set forth the choice of law and the
procedure for testate and intestate succession in Zimbabwe.
Every individual in Zimbabwe over the age of 16 has the legal
capacity to make a will providing for the disposition of his or
her estate and the custody or guardianship of his or her chil-
dren.326 Intestate succession, when the deceased has not left a
will, may be in accordance with either general or customary
law. The Administration of Estates Act327 provides that the
determination of which law will govern intestate succession
depends upon the type of property involved as well as the
heritage and marital status of the deceased. Pursuant to the
Administration of Estates Act, customary law governs the
intestate succession of movable property belonging to
Africans married under customary law and Africans who are
“the offspring of parents married according to African law
and custom.’328 In all other cases, the wishes of the deceased
or the justice of the circumstances will determine the applic-
able system of law.329

Customary laws, which govern the succession of movable
property, vary throughout Zimbabwe. Generally, when a
woman dies, her personal belongings are distributed among
her sisters, daughters, and close relatives.330 Under Ndebele
law;, the property a woman has received through the marriage
of her daughters (inkomo yohlanga property) passes to the
woman’s eldest daughter, and any property she has earned
(mavoko property) passes to her eldest son.33! According to
Shona law,a woman’s umai property is inherited by her broth-

ers.332The property that a Shona woman has earned through
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her own work devolves to her sons.333 Among both the
Shona and the Ndebele, the husband does not inherit prop-
erty from the estate of his wife.

Under Ndebele and Shona laws, when a man dies, his
movable property devolves to his eldest child.33* Widows do
not inherit from their husbands’ estates.335 However, follow-
ing passage of the Legal Age of Majority Act, female heirs suf-
fer no legal disability with respect to inheritance rights under
customary law, and a daughter may inherit from her father’s
estate.330 In Shona custom, the heir receives property in a rep-
resentative capacity; all family obligations of the deceased
remain intact and pass also to the heir, who must maintain all
of the deceased’s dependents.337 In contrast, according to
Ndebele custom, the heir inherits in his own personal capac-
ity and owns absolutely any property inherited. However, the
heir to a man’s estate, under both Shona and Ndebele tradi-
tion, carries some obligation to maintain the dependents of
the deceased.338

Intestate succession to all other estates is in accordance
with the provisions of the Deceased Estates Succession Act33?
(the “Succession Act”). In Zimbabwe, all children, regardless
of sex, may inherit under the Roman-Dutch common
law.340 Pursuant to the Succession Act, surviving spouses and
children inherit in equal shares, and a spouse must receive at
least a minimum share of the estate, as well as any household
goods and effects.3*! Upon the application of a dependent, a
court may vary the distribution of an estate to satisfy any
maintenance obligations of the deceased.34? In addition, sur-
viving spouses and children retain the right to remain on land
possessed by or allocated to the deceased and to remain in the
house they had been occupying, as well as rights to the use of
household goods, tools,animals, and crops reasonable for their
own support, “[n]otwithstanding any law, including custom-
ary law, to the contrary’3%3

Labor Rights

The 1985 Labour Relations Act3#* (the “Labour Act”)
prohibits discriminatory employment practices, including
those relating to women. The Labour Act sets forth the fun-
damental rights of employees, defining unfair labor practices
and providing regulations governing conditions for employ-
ment.3%> The Labour Act also establishes a labor relations
board and tribunal to handle worker grievances. By amend-
ment, women and men are subject to the same criteria for

public or civil offices.346

In addition, the government has pur-
sued a policy of affirmative action in hiring for civil posts, giv-
ing preference to women candidates for public service
positions.3+7

The Labour Act prohibits gender discrimination in sever-

al circumstances. These include: advertisement of employ-

ment; recruitment; the creation, classification or abolition of
jobs; the provision of wages, salaries, pensions, leave, or other
benefits; training; advancement, transfer and promotions; and
the provision of employee facilities.3*8 Certain acts of dis-
crimination are exempt, including discrimination on the
ground of gender that is “in accordance with the provisions
of this Act or any other law, or in the interests of decency or
propriety.”349 Violation of the Labour Act’s antidiscrimi-
nation provisions is an offense punishable with a fine up to
Z$2,000 (approximately U.S.$190) or imprisonment for
up to one year, or both.3>0 The court may also choose to
award the complainant with damages for his or her loss, or
issue an order requiring compliance with the provisions of
the Labour Act.351

Pursuant to the Labour Act, employers must provide their
female employees with partially paid maternity leave for a
minimum of three months without prejudice to their accru-
al of any entitlements or benefits, including those affecting
seniority and advancement.3>2 A woman on maternity leave
is entitled to a minimum of 60% of her salary; if she chooses
to forego any accumulated vacation leave, she must receive at
least 75% of her salary.3>> Maternity leave as provided for in
the Labour Act may only be taken once in a 24-month peri-
od and a maximum of three times with each employer.354
Women taking maternity leave are entitled to return to their
employment on the same or better terms.35> In addition, the
Labour Act requires employers to furnish nursing women, at
their request, at least one hour or two half~hour periods dur-
ing normal working hours to nurse their children.3>0 There is
no legislation that provides for leave to attend antenatal care
clinics.357 Moreover, except for a prohibition against expo-
sure to pesticides, working conditions for pregnant women
are not regulated by law.358

Access to Credit

The Immovable Property Act requires banks, other finance
organizations, and insurance companies to grant loans and
other assistance in a nondiscriminatory manner for the acqui-
sition or maintenance of land, buildings, or construction pro-
jects.359 Moreover, the government of Zimbabwe has initiated
an informal policy of affirmative action to enhance women’s
access to credit.309 However, development funds are often dis-
bursed through commercial lenders, who require credit appli-
cants to provide security for their loans, a condition that is
difficult for many Zimbabwean women to meet.361

Access to Education

Pursuant to the Education Act, education is established as
a fundamental right in Zimbabwe.302 The Education Act also
establishes a right of access to public and secondary schools

in Zimbabwe.303 Tertiary educational institutions, such as
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universities and training colleges, have instituted affirma-
tive action programs to benefit women.3¢4 In addition, the
national university is prohibited from imposing tests for
admission that discriminate on the basis of gender in the
selection of employees, students, or officers of the university,
including academic or administrative staff.36> For further dis-

cussion regarding education, see section on adolescents below.

C.RIGHT TO PHYSICAL INTEGRITY

Rape
Rape in Zimbabwe is a common law crime.3¢¢ Rape is
defined to be “[i]ntentional, unlawful sexual intercourse by a
male over 14 years of age with a woman without her con-
sent”’367 Girls under the age of 12 are presumed incapable of
consenting to sexual intercourse.38 Evidence of violent
threats or fraud, or the use of drugs or alcohol, also vitiates the
element of consent.3%? Zimbabwean criminal law does not
recognize marital rape as a crime.370

Sexual intercourse for the purposes of a rape prosecution
is defined to be an act of penetration, or partial penetra-
tion.37! Other sexual offenses may be prosecuted under the
laws prohibiting assault, indecent assault, or attempted rape.372
The crime of assault is defined to be the unlawtful, intention-
al application of force to the person of another, or the com-
mission of acts which inspire the belief that the application of
force is imminent.373 Indecent assault is defined as an “unlaw-
ful and intentional assault of an indecent character.”374

Corroboration of a rape charge is not required.3”> How-
ever, evidence of the complainant’s prior sexual behavior may
be admitted as relevant to the issue of consent.37¢ In any pros-
ecution for an indecent act, the identity of the complainant is
concealed, and the court may direct that the proceedings be
held in camera.377 There are no sentencing guidelines for rape
convictions; typically, a rape conviction is punishable with a
fine or imprisonment.378

For a discussion on sexual offenses against minors, see sec-
tion on adolescents below.

Domestic Violence

‘While criminal law assigns penalties for verbal and physi-
cal assault, no law specifically addresses domestic violence in
Zimbabwe.37? There are no statistics available on the inci-
dence of domestic violence in Zimbabwe because police
records do not differentiate between incidences of domestic
violence and other assaults.380 A victim of domestic violence
may apply to a court for a “binding-over” order against any
person who “(a) is conducting himself violently towards or
is threatening injury to the person or property of another;
or (b) has used language or behaved in a manner towards

another likely to provoke a breach of the peace or assault”381

A binding-over order may require the batterer to pay a
fine or post a bond not exceeding Z$200 (approximately
U.S.$20).382 If the order is violated, the perpetrator forfeits his
bond and may be arrested.383 Victims of domestic violence
may also apply to a court for civil damages as compensation
for any injury suffered directly or as a result of an assault.384

Victims of domestic violence also have recourse under
customary law. In a registered customary marriage, inci-
dents of domestic violence are grounds for separation or
divorce.385 Under customary law, the families of the married
couple may mediate domestic disputes or provide refuge for
the victim, and may require the perpetrator to post a “peace
bond” to ensure his compliance with the families’ resolution
of the dispute.380

Sexual Harassment

Although no statistics on sexual harassment are avail-
able, 387 informal reports from the Zimbabwe Congress of
Trade Unions indicate that harassment is a common com-
plaint of women workers.388 Public service regulations pro-
hibit sexual harassment in the workplace of government
employees.33? No laws in Zimbabwe address sexual harass-
ment in the private sector.>*® Criminal sanctions, however,
are available under the common law prohibition against inde-
cent assault.3%1 A woman’s consent is a defense to a charge of
indecent assault or attempted indecent assault unless it has
been obtained through the use of force.392 However, the use
of nonviolent threats against a woman, such as threats of evic-
tion, confinement, or the loss of employment, is not illegal
under the current law.393

Sexual harassment may also be prosecuted as crimen injuria,
defined as the infliction of an unlawful, intentional, and seri-
ous injury to the dignity of another.3%4 Acts constituting
crimen injuria may include “[ijmproper sexual suggestions, or
abusive, insulting or degrading communications.”3%> Howev-
er,a charge of crimen injuria is generally not pursued if a more
specific charge is available.3%¢

Iv. Focusingson the

Rights of a Special Group:

The needs of adolescents are often unrecognized or neglect-

ed. Given that approximately 45% of the Zimbabwean pop-
ulation is under the age of 15,397 it is particularly important
to meet the reproductive health needs of this group.The eftort
to address issues of adolescent rights including those related to
reproductive health is important for women’s right to self-

determination, as well as for their health.
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A.REPRODUCTIVE HEALTH AND ADOLESCENTS

The Youth Advisory Services (“YAS”) of the ZNFPC is
responsible for focusing ZNFPC programming on the sexu-
ality and reproductive health issues of adolescents.3?8 YAS
has defined reproductive health to be “the health implica-
tions surrounding reproductive choices and behaviour,”
encompassing maternal and child health, contraception, and
protection from sexually transmitted disease.3*” The ZNFPC
has attempted to modify its facilities to service youth popu-
lations and to work cooperatively with community youth
organizations.*0 However, in practice, adolescents’ access to
contraceptives may be limited through informal policies of
private family planning providers and government clinics.401
Although minors require parental consent to obtain medical
treatment, many health and family planning services to
adolescents are not restricted under the law. For example,
a minor may receive treatment for a sexually transmitted
disease without parental consent or knowledge.*02 In addi-
tion, minors’ access to contraceptives is not legally restrict-
ed.403 However, parental consent for contraceptive use is
often practically imposed, and in ZNFPC and government
clinics, contraceptives are not dispensed to youth under the
age of 16.404

B. MARRIAGE AND ADOLESCENTS

Under customary law, there is no minimum age for mar-
riage. 405 Girls under the age of 16 and boys under the age of
18 may not enter into a civil marriage without the consent
of their legal guardians, a judge, or written permission from
the Minister of Justice, Legal and Parliamentary Affairs.406
The Customary Marriages Act criminalizes forced marriages
and the pledging of girls or women in marriage.*07 Howev-
er, the laws governing marriage in Zimbabwe entrench the
institution of bridewealth in all marriages of African girls
under the age of 18. Pursuant to the Customary Marriages
Act, the customary marriage of an African girl under the
age of 18 is not legally valid without parental or guardian
consent and agreement on payment of bridewealth.408
Similarly, an African girl under the age of 18 entering into a
civil marriage must obtain a certificate from the local magis-
trate verifying the consent of her parents or guardian and
stating the amount, form, and terms of payment of the mar-

riage consideration. 409

C.EDUCATION AND ADOLESCENTS

Between 1979 and 1989, the number of primary schools
increased by 88%,410 and attendance by female pupils increased
195%.411 However, the reintroduction of school fees in 1991
has had a negative impact on enrollment rates, especially of

female students.*12 The Ministry of Education provides some

donor-funded scholarships that are reserved for the disadvan-
taged children of commercial farm workers and are disbursed
in favor of girls.*13 Although the government provides addi-
tional funds to aid low-income families with health and educa-
tion fees, difficulties in access and in the application procedure
have contributed to the low numbers of families benefiting
from these funds.#14

Although the initial enrollment of girls and boys at the
primary level remains equal, the attrition rate for girls is
much higher, and this disparity increases in the higher levels
of education.*1> Pregnancy is a common factor disrupting
the education of female students, due to the fact that preg-
nant students are required to leave school.#1¢ The student
may be readmitted after she gives birth, but is usually trans-
ferred to a different school.#17 The government has actively
pursued educational programming to neutralize gender
biases in curricula.#!® In addition, the Ministry of Edu-
cation has instituted a counseling program within each
school that targets female students, providing career and
educational guidance and information on sexual health,
including ATDS.#19

D.SEX EDUCATION FOR ADOLESCENTS

In cooperation with the MHCW, the Ministry of Educa-
tion and Culture, and United Nations Children’s Fund
(“UNICEF”), the ZNFPC has introduced a compulsory
Family Life Education (“FLE”) program to incorporate
family planning into the formal educational system.*20 The
FLE program will replace life skills curricula with materials
that directly address gender and reproductive issues. Edu-
cational programs have been supplemented by youth coun-
seling and parent education programs to address adolescent
sexuality.#21

E. SEXUAL OFFENSES AGAINST MINORS

The 1901 Criminal Law Amendment Act (the “1901 Act”)
criminalizes the unlawful carnal knowledge of or the com-
mission of any immoral or indecent act with a girl under
the age of 16.422 The 1901 Act provides that a “reasonable”
mistake about age is a sufficient defense to a statutory rape
charge; in addition, men who solicit child prostitutes can-
not be prosecuted under the 1901 Act.*23 Statutory rape,
attempted statutory rape, and the solicitation or enticement
of a girl under the age of 16 to commit any indecent act
are offenses punishable by a fine up to Z$1,000 (approximate-
ly U.S.$100) or imprisonment for up to five years.*24 A charge
of indecent assault on a person under the age of 16 may be
prosecuted regardless of whether the act was consensual. 42>
Sexual intercourse with a girl under the age of 12 constitutes

both rape and statutory rape.*2¢ Although the majority of
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reported rape cases involve victims under the age of 14,427
court records indicate that police and prosecutors in Zimbab-
we often treat sexual offenses against minors, including non-
consensual intercourse and intercourse with girls under the age
of 12, as cases of statutory rape.*28 Statutory rape carries a low-

er penalty than a rape conviction.*2?
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in WOMEN AND LAW IN SOUTHERN AFRICA 237, 242 (Alice Armstrong & Welshman
Ncube eds., 1987).

202.Termination of Pregnancy Act, ch. 15:10, § 5. The 1977 Act empowers the Minister
of Health to issue further regulations giving effect to enacted provisions. Id. § 13.
203.1d.§ 5(1).“Medical practitioner”is defined to be a medical practitioner registered pur-
suant to the Medical, Dental and Allied Professions Act, ch. 27:08. Id. § 2(1).

204.1d.§ 5(1).
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205. Id.“Superintendent” is defined to be the medical superintendent of a State hospital
or, in other institutions, any person designated by the Minister of Health. Id. § 2(1).

206. 1d.§ 6.

207. FELTOE & NYAPADI, supra note 97,at 42,81; STRAUSS, supra note 197, at 199-200 (stat-
ing that a doctor may be liable under the Roman-Dutch common law for an infringement
of the husband’s right to procreate).

208.Telephone interview with Luta Shaba & Everjoice Win, WILDAF (Aug. 6, 1996).
209.Termination of Pregnancy Act, ch. 15:10,§ 11.

210.1d.§ 10.

211. Id. § 5(2). The Ministry of Health has not issued an official statement regarding the
legality of abortions performed on HIV-infected women. Telephone interview with
Luta Shaba & Everjoice Win, supra note 208; Susan Njanji, Zimbabweans Call for Review of
Abortion Laws, AGENCE FRANCE PRESSE, Feb. 15, 1994, available in LEXIS, World Library
(reporting that at a Zimbabwe Medical Association conference, local gynecologists stated
that they had been performing abortions on HIV-infected women with government
approval).

212.Termination of Pregnancy Act, ch. 15:10,§ 7.

213.1d.§ 5(2).

214.1d.§ 5(3), (4).

215.1d.§5(4)(a) (i), (ii). An investigation may include a review of documentation and direct
questioning of the woman seeking to have the abortion performed. Id. § 5(4)(a)(ii). In the
case of incest, the magistrate must also establish that the woman was within the prohibit-
ed degree of relation with the perpetrator. Id. § 5(4)(a)(iii).

216.1d.§ 5(4)(b).

217.1d.§ 12.

218.1d.§ 12(a)-(d).

219.1d.§ 8(2).

220.1d.§ 9.

221.1d.§ 12(a).

222. FELTOE & NYAPADI, supra note 97,at 73.

223, See id.; WILDAE, supra note 6, at 8.

224. Zimbabwe National Family Planning Council Act, ch. 15:11, § 22(1)(g).

225. Id.schedule (§22(2)) § 21(a).

226.WILDAE supra note 6, at 8.

227.1d.

228. ZiMB. NAT'L FAMILY PLANNING COUNCIL, supra note 187. Government health
services are heavily subsidized. In addition, families with incomes less than Z$400
(U.S.$38.10) per month receive all health services for free. See supra note 90-91 and
accompanying text.

229.WILDAE supra note 6, at 8.

230. FELTOE & NYAPADI, supra note 97, at 73.

231. Permanent impotence may render an individual incompetent for marriage. NCUBE,
supra note 31,at 147.

232.The mutual right of married couples to procreation is well-established under the
Roman-Dutch common law. STRAUSS, supra note 196, at 142. The right to procreation
may implicate the distribution of contraceptives or any therapeutic treatment affecting the
reproductive functions. However, as of 1989, there had been no case in Zimbabwe on the
failure to obtain spousal consent before performance of a sterilization operation on a mar-
ried woman. FELTOE & NYAPADI, supra note 97, at 75.

233.FELTOE & NYAPADI, supra note 97,at 72,74. Sterilization of a minor imbecile may only
be performed upon parental request to protect the child from the consequences of possi-
ble sexual abuse. WILDAE, supra note 6, at 8.

234. Children’s Protection and Adoption Act, ch. 5:06,§ 76(1) (1974).

235. WILDAE supra note 6, at 13. But see U.S. Dep’t. of State, supra note 26 (reporting
that the Remba, a small ethnic group in Zimbabwe, engage in initiation rites that include
infibulation).

236.WILDAE supra note 6,at 13.

237. HEALTH INFO. UNIT & NAT’L AIDS COORDINATION PROGRAMME, MINISTRY OF
HEALTH & CHILD WELFARE, HIV, STT AND AIDS SURVEILLANCE ZIMBABWE: QUARTER -
LY REPORT JULY TO SEPTEMBER 1995, at 1 (1995).

238. Zimbabwe High HIV Infection Reported, AFRICA NEWS, Dec. 23, 1995, available in
LEXIS, World Library.

239.1d.

240. HEALTH INFO. UNIT & NAT'L AIDS COORDINATION PROGRAMME, supra note 237,
at 1.

241.Id. at 5-6, 11; MINISTRY OF HEALTH & CHILD WELFARE, supra note 63, at 42. AIDS
and AIDS related deaths among men are the highest in the 30-39 age group. HEALTH

INFO. UNIT & NAT’L AIDS COORDINATION PROGRAMME, stipra note 237, at 5-6, 11.
242. IMPLEMENTING ICPD AND BEIING: WOMEN’S HEALTH IN ZIMBABWE 12 (Com-
monwealth Medical Association & Zimbabwe Medical Association 1996).

243. HEALTH INFO. UNIT & NAT’L AIDS COORDINATION PROGRAMME, supra note 237,
at 4.

244.1d.

245. Sunanda Ray et al., Acceptability of the Female Condom in Zimbabwe: Positive but Male
Centred Responses,5 REPRODUCTIVE HEALTH MATTERS 68, 69 (1995).

246. Public Health Act, ch. 15:09, §§ 17-21.

247 WILDAE supra note 6,at 7.

248. Public Health Act, ch. 15:09, § 50. There is no record of a person tried under the
offenses stipulated in the Public Health Act. WILDAE supra note 6,at 7.

249.1d.§ 49(1), (3)(d). There is no record of a person detained in accordance with the pro-
visions of the Public Health Act. WILDAE, supra note 6,at 7.

250. Public Health Act, ch. 15:09, § 52.

251.1d.§ 55.

252.1d.§ 47.

253. WILDAE supra note 6, at 7. The government has proposed legislation specifically
criminalizing infection of another person with HIV. Id.

254.SECOND FIVE-YEAR NATIONAL DEVELOPMENT PLAN, 1991-1995, supra note 84, at 67.
255. ZIMBABWE DEMOGRAPHIC AND HEALTH SURVEY 1994, supra note 61,at 141.1n 1991,
the President of Zimbabwe declared a “war on AIDS.” SECOND FIVE-YEAR NATIONAL
DEVELOPMENT PLAN, 1991-1995, supra note 84, foreword.

256. LOWENSON ET AL, supra note 92, at 30.

257. Zimbabwe AIDS Fight Gets $64 Million Loan, CHI.'TRIB., June 22,1993, at 10.This was
the largest amount the World Bank had given to any African country for the prevention
of sexually transmitted disease. Id.

258.Ray et al., supra note 245, at 77-78.

259. Healers Call to Modify Zimbabwean Tiaditional Practices, AFRICA NEWS, July 1995, avail-
able in LEXIS,World Library.

260. LOWENSON ET AL., supra note 92, at 30.

261.1In addition, home-based care has been the “prescribed treatment protocol” for AIDS
in Zimbabwe. Paul Taylor, AIDS Overwhelming Zimbabwe’s Advanced Defenses, WASH. POST,
April 12,1995, at Al.

262. Zimbabwe Lacking Political Will to Curb AIDS, AFRICA NEWS, June 1995, available in
LEXIS,World Library.

263. See Stewart et al., supra note 126, at 169.

264. Amendment No. 14 to the Constitution established gender as an impermissible
ground for discrimination. However, Amendment No. 14 also reversed recent gains con-
cerning the citizenship rights of married women, and removed substantive rights guaran-
tees that had been implicit in the constitutional text. ZIMB. CONST. AMENDMENT, No. 14
(1996) (unpublished departmental draft, on file with The Center for Reproductive Law
and Policy); telephone interview with Luta Shaba, supra note 21.

265.Z1MB. CONST. § 23(5)(b), as amended by ZimB. CONST. AMENDMENT, NO. 14,§ 9 (1)(d)
(1996).

266.1d.§ 23(5)(c), as amended by Zims. CONST. AMENDMENT, NO. 14 § 9(1)(d) (1996).
267. Legal Age of Majority Act, ch. 8:07.

268.1d.§ 3. In Katekwe v. Muchabaiwa, 1984 ZLR 112,128 (1984), the court stated that
the purpose of the Legal Age of Majority act was “the liberation of African women from
the legal disadvantages of perpetual minority.”

269. NCUBE, supra note 31, at 156; Stewart et al., supra note 126, at 170.

270. KNOw YOUR RIGHTS: THE LEGAL AGE OF MAJORITY 4 (undated pamphlet pro-
duced by Legal Resources Foundation, on file with The Center for Reproductive Law and
Policy).

271.Legal Age of Majority Act, ch. 8:07, § 3(3).

272. Customary Law & Local Courts Act, ch. 7:05, § 4.

273. See Customary Marriages Act, ch. 5:07, § 2 (defining customary marriage to be “a
marriage between Africans”).

274.1d.§ 1(b).

275.1d.§ 3(5).

276. See NCUBE, supra note 31, at 138.

277. Traditionally, payment of a bridewealth (roora or lobolo) signified a transfer of rights in
the woman and her children, including the man’s sexual right to the “labour value” of the
woman. Fareda Banda, The Provision of Maintenance for Women and Children in Zimbabwe, 2
CARDOZO WOMEN’S L J. 71,72 (1995); JOAN MAY, ZIMBABWEAN WOMEN IN CUSTOM-
ARY AND COLONIAL Law 48 (1983).

278.Banda, supra note 277,at 72.
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279. Customary Law & Local Courts Act, ch. 5:07, §§ 7(1)(b), 15.

280.JOAN MAY, CHANGING PEOPLE, CHANGING LAWS 56 (1987).

281. NCUBE, supra note 31, at 135; ¢f CUTSHALL, supra note 36, at 57.

282. Marriage Act, ch.5:11.

283.NCUBE, supra note 31,at 138, 145-46. Parties who are mentally incompetent or under
duress are incapable of consenting. Id. at 145.

284.1d.at 153.

285. See NCUBE, supra note 31, at 137. Although the Customary Marriages Act requires
that customary law govern the formation of civil marriages between Africans, section 12
(1) (mandating guardian consent and payment of a bridewealth) of the Customary Mar-
riages Act was repealed by implication for women over the age of eighteen by the Legal
Age of Majority Act. Id. at 143; see also KNOW YOUR RIGHTS: THE LEGAL AGE OF MAJOR~
ITY, supra note 270, at 13.

286. NCUBE, supra note 31,at 147.

287.1d.

288.Id.

289. Maintenance Act, ch. 5:09, § 6(3)(a)-(b); See NCUBE, supra note 31, at 156. An order
for maintenance has the same effect as a civil judgment. WOMEN AND LAW IN SOUTHERN
AFRICA RESEARCH PROJECT, MAINTENANCE IN ZIMBABWE 33 (1991).

290. Maintenance Act, ch. 5:09, § 6(2)(b), (4). However, courts will not consider any
unwillingness to work, unemployment because of repeated misconduct, or the presence of
unreasonable debts in the assessment of maintenance responsibility. Id. § 23(4).

291.1d.§§ 4, 6; see also Children’s Protection and Adoption Act, ch. 5:06, § 50 (authorizing
contribution orders for maintenance of a child who is part of a juvenile court proceeding);
Guardianship of Minors Act, ch. 5:08, § 5(5); Maintenance Orders (Facilities for Enforce-
ment) Act, ch. 5:10. Failure to comply with a maintenance order is a punishable offense
for omitted payments does not preclude later prosecution. Maintenance Act, ch. 5:09,
§§ 23-24.

292. Maintenance Act, ch. 5:09, § 10.

293.1d.§ 11(1), (3).

294. Matrimonial Causes Act, ch.5:13,§ 2(1).

295. See NCUBE, supra note 31, at 135 (citing Tinga v. Shekeda, 1970 AAC30). However,
pursuant to the Maintenance Act, courts may make orders for spousal and child mainte-
nance at the dissolution of an unregistered marriage. See Maintenance Act, ch. 5:09,
§603)@), ©).

296. Matrimonial Causes Act, ch. 5:13, § 4. The statute provides several examples of
“irretrievable break-down.” Id. § 5(2)(d). However, it is unclear if these examples are mere-
ly guidelines or if the statute requires courts to grant a divorce in such situations. NCUBE,
supra note 31, at 214.

297.Matrimonial Causes Act, ch.5:13,§ 5(1).“Irretrievable break-down” also refers to the
marital rights and duties under the common law, including the duties of companionship,
fidelity, and love. For example, a long-term separation, including the long-term imprison-
ment or “habitual” criminality and imprisonment of a spouse, may be relevant to show that
the marriage has broken down. Id. § 5(2)(a),(c); NCUBE, supra note 31, at 212 n.59.

298. Matrimonial Causes Act, ch. 5:13, § 5(2)(d). The common law concept of cruelty
encompasses “‘grave conduct which has caused or is likely to cause danger to the life, limb
or health, physical or mental, of the other party” NCUBE, supra note 31,at 220.

299. Matrimonial Causes Act, ch. 5:03, § 5(2)(b); See NCUBE, supra note 31, at 218.

300. Matrimonial Causes Act, ch.5:03,§ 13(1).

301. Id. § 7. This provision also grants the court power over the property of a spouse that
is held by a third party. Id. § 7(2)(a).

302. Id. § 7(3). Communal lands would presumably belong to the male kin group.

303. Matrimonial Causes Act, ch. 5:03, § 7(4)(a)-(b), (¢)-(g). Other considerations include
the particular history of marital relations. See NCUBE, supra note 31,at 176-180 (discussing
direct contributions to the family).

304. NCUBE, supra note 31,at 210.

305. Matrimonial Causes Act, ch.5:03,§ 7(4).

306.1d.§ 8.

307.1d.§ 10(2).

308. Guardianship of Minors Act, Ch. 5:08, § 4; Customary Law & Local Courts Act,
ch.7:05,§ 5.

309. The high court of Zimbabwe may make a custody decision upon the petition of
either of the parents; the act affirms the legal capacity of women to make such an applica-
tion without assistance. Id. § 4(7). After awarding custody, a juvenile court may make any
additional orders regarding maintenance and access to the child as required under the set-
tlement agreement. Id. § 5(3)(d).

310. See MAY, supra note 280, at 75 (noting that women cannot be guardians).

311. Children’s Protection and Adoption Act, ch. 5:06, §§ 14, 16.

312. Guardianship of Minors Act, ch. 5:08, §§ 6(7), (8),7(3), 8(1). Orders transferring cus-
tody may be enforced by the police; furthermore, the Guardianship Act authorizes the use
of reasonable force to effect any court provisions. Id. § 7(2).

313. Legal Age of Majority Act, ch. 8:07; see also Stewart et al., supra note 126, at 170.
314. However, in unregistered customary marriages, a husband’s claims in his wife’s prop-
erty are not legally enforceable. NCUBE, supra note 31, at 167.

315. See NCUBE, supra note 31,at 171. Rural women rarely acquire mavoko property. Fur-
thermore, it is often difficult for a woman to prove that property is part of her mavoko. Id.
at 171-72.

316. Immovable Property (Prevention of Discrimination) Act, ch. 8:12.

317. Customary law does not govern disputes over rights to own immovable property.
See NCUBE, supra note 31, at 166; WHITE PAPER ON MARRIAGE AND INHERITANCE IN
ZIMBABWE 3 (Republic of Zimbabwe 1993).

318. Immovable Property (Prevention of Discrimination) Act, ch. 8:12, § 3(1)(a), (b). In
addition, a 1991 amendment to the Deeds Registries Act repealed a provision requiring
married women to disclose their marital status and to provide their husband’s name on all
registered deeds and documents. Deeds Registries Act, No. 2 (1991), summarized in 18
ANN.REV. OF POPULATION L., 1991, at 112 (Reed Boland & Jan Stepan eds., 1993).
319.Immovable Property (Prevention of Discrimination) Act, ch.8:12,§ 6(1).

320.1d.§ 5(1)(a), (d).

321. CoMMUNAL LAND AcT, NoO. 20, § 8(2) (1982).

322. See Janet M. Sawaya, Rights Education as a Means of Economic Empowerment for Women in
Subsaharan Africa, 2 GEO. J. ON FIGHTING POVERTY 329, 342 (1995), available in WEST-
LAW. Communal land is allocated by the government for individual use through the
issuance of permits. Over 50% of the population in Zimbabwe live on communal land;
82% of inhabitants are women and children under the age of 14. Id.

323.Resettlement permits may be issued to male or female heads of households. See Rur-
al Land and District Councils Act, ch. 29:13. However, only a small percentage of permits
are issued to women. WOMEN & LAND RIGHTS IN RESETTLEMENT AREAS IN ZIMBABWE
3,10 (undated pamphlet produced by Women and Law in Southern Africa R esearch Trust-
Zimbabwe (WLSA), on file at The Center for Reproductive Law and Policy); Sawaya, supra
note 322, at 343. Government policy on disposition of resettlement land is determined by
the Minister of Local Government, Rural and Urban Development. WOMEN & LAND
RIGHTS IN RESETTLEMENT AREAS IN ZIMBABWE, supra note 323, at 10.

324. WOMEN & LAND RIGHTS IN RESETTLEMENT AREAS IN ZIMBABWE, supra note 323,
at 3. Women also experience discrimination in the allocation of credit assistance in con-
nection with resettlement expenses. LOWENSON et al., supra note 92, at 36.

325. WOMEN & LAND RIGHTS IN RESETTLEMENT AREAS IN ZIMBABWE, supra note 323,
at 5. Under most customary law regimes, women may own livestock and have the right to
use grazing land for their animals. In addition, a husband traditionally allocated a field to
his wife for her own use and control. Id. at 4-5.

326.Wills Act, ch. 6:06, § 4(1).

327.Administration of Estates Act, ch. 6:01.

328.1d.§ 69(1), quoted in NCUBE, supra note 31, at 191.The general law governs intestate
rights in immovable property. See NCUBE, supra note 31, at 193-94.

329. Customary Law & Local Courts Act, ch. 7:05, §3; see also Julie Stewart & Welshman
Necube, Legal and Cultural Framework of Succession in Zimbabwe, in WORKING PAPERS ON
INHERITANCE LAW IN SOUTHERN AFRICA 100, 117 (1992). Consent for the choice of law
may be express or implied from the individual’s manner of living, including entry into a
civil marriage. See Mujawo v. Chogugudza, 1992 (2) ZLR 321,328.

330. Stewart & Ncube, supra note 329, at 119.The personal belongings of a woman gen-
erally consist of her clothes and blankets. Id.

331.1d.at 119.

332. Id.; WHITE PAPER ON MARRIAGE AND INHERITANCE IN ZIMBABWE, supra note 317,
at 2.

333. Stewart & Ncube, supra note 329,at 119.

334.1d.

335. LOWENSON ET AL., supra note 92, at 35.

336. Chihowa v. Mangwende, S.C. 84/1987, summarized in 15 ANN. REV. OF POPULATION
L., 1988, at 174 (Reed Boland & Jan Stepan eds., 1991); see also NCUBE, supra note 31, at
195-96; Stewart & Ncube, supra note 329, at 118.Traditionally, the eldest son was the pre-
ferred heir. Vareta v. Vareta, S.C. 126/90, Civ. App. No. 452/89, at 8 (unpublished case
July 31 & Sept. 13,1990) (dicta citing Muhango v. France 1940 SRN 100).

337. Stewart & Ncube, supra note 329, at 120-21.

338. Id.at 121; Telephone interview with Luta Shaba, supra note 21.

339. Deceased Estates Succession Act, ch. 6:02.

340. NCUBE, supra note 31,at 190.

341.Deceased Estates Succession Act, ch. 6:02, § 3. For marriages in community of prop-
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erty, intestate succession follows the dissolution of the joint estate; as in other forms of civ-
il marriage, the surviving spouse is the primary beneficiary. WHITE PAPER ON MARRIAGE
AND INHERITANCE IN ZIMBABWE, supra note 317, at 1.

342. Deceased Persons Family Maintenance Act, ch. 6:03, § 3. Dependents entitled to
receive maintenance from an estate include the surviving spouse, a divorced spouse receiv-
ing maintenance by court order, dependent parents and children. See also Stewart &
Ncube, supra note 329, at 122 (noting that it would be consistent with case law to allow
maintenance claims by the surviving spouses of unregistered customary unions).

343. Deceased Persons Family Maintenance Act, ch. 6:03, § 10(1). The penalty for inter-
ference with the exercise of these rights is a fine up to Z$2,000 (approximately U.S.$190)
or imprisonment for up to two years, or both. Id. § 10(2). In addition, a surviving spouse
may apply for a spoliation order to regain possession of property or to assert an occupan-
cy right. Julie Stewart, The Widows Lot — A Remedy?: The Application of Spoliation Orders in
Customary Succession, 1 & 2 ZIMB. L. REV. 72,73 (1983-84).

344, Labour Relations Act, ch. 28:01 § 5.

345.Id., preamble. Most Zimbabwean women are employed in unskilled, non-union posi-
tions; consequently, statutory regulations are the primary determinants of working condi-
tions for the majority of women in Zimbabwe. WILDAF, supra note 6, at 11. Customary
law does not affect workers rights. Id. at 12.

346. General Law Amendment Act, ch. 8:07, § 12.

347. WILDAF, supra note 6,at 11.

348. Labour Relations Act, ch. 28:01, § 5(1).

349.1d.§ 5(7)(a) (ii).

350.1d.§ 5(3).

351.1d.§ 5(4).

352.1d. § 18(3). A woman requesting maternity leave must furnish to her employer a
certificate signed by a registered medical practitioner or state registered nurse certifying
that she is likely to give birth within 45 days. Id. § 18(1).With proper certification,a woman
may extend her leave indefinitely without pay. Id. § 18(2)(ii).

Regulations providing maternity leave for female public servants are slightly different. See
Public Services (Conditions of Services for Employees) (Amendment) Regulations, No.
26, §§ 7, 52A(2),(3),(4),(6), 52B (1989), reproduced in 16 ANN. REV. OF POPULATION L.,
1989, at 483 (Reed Boland & Jan Stepan eds., 1992); District Councils (Conditions of Ser-
vice) (Amendment) Regulations, S.I. 246 (1984), cited in 12 ANN.REV. OF POPULATION L.,
1985,at 106 (Reed Boland & Jan Stepan eds., 1988) (providing maternity leave for women
employed by the district councils).

353. Labour Relations Act, ch. 28:01,§ 18 (1)(a), (b).

354.1d. § 18(1)(b) (ii).

355.1d.§ 18(3).

356. Id. § 18(4). A woman may combine this period with any of her other breaks; how-
ever, an employer may also require that these periods do not disrupt normal business. In
addition, most employers do not provide child care facilities, making it difficult for women
to exercise this right. See Stewart et al., supra note 126, at 204.

357. LOWENSON ET AL., supta note 92, at 29.

358. Id.; see also Hazardous Substances Act, ch. 15:05 § 47(2)(a)(vii). Although the MHCW
is empowered to regulate working conditions for pregnant women pursuant to the Fac-
tories and Works Act, no regulations have been issued.

359. Immovable Property (Prevention of Discrimination) Act, ch. 8:12, § 4; see also id. § 2
(defining “financial organizations” to be any organization registered under the Banking
Act, ch. 188, the Building Societies Act, ch. 189, and the Insurance Act, No. 27 (1987)).
360.WILDAE supra note 6,at 14.

361.1d.at 14-15.

362.Education Act,No.5 § 4 (1987).This section also regulates school admissions policies,
but does not include gender as an impermissible ground for discrimination. Id. § 4(2).
The provisions of the education act do not apply to the University of Zimbabwe or such
other schools as may be exempted by the Minister of Education. Id. § 3.

363. 1d. § 10; see also Stewart et al., supra note 126, at 200.

364.WILDAE supra note 6,at 13.

365. University of Zimbabwe Act, ch. 25:16,§ 5(1).

366. Customary law does not govern criminal offenses. Stewart et al., supra note 126,
at 209.

367. FELTOE, supra note 199, at 120. Males under the age of 14 are presumed incapable of
sexual intercourse, but may be prosecuted for the crimes of assault or indecent assault. Id.
at 121.

368. Id.at 122.

369. 1d.; see Stewart et al., supra note 126, at 210.

370. Intercourse between a married couple, lacking a judicial order for separation or

divorce, is presumed to be consensual. FELTOE, supra note 199, at 120; see also NCUBE,

supra note 31, at 147 (stating that refusal to consummate a marriage may be a ground
for annulment).

371. FELTOE, supra note 199, at 121.

372. See Criminal Procedure and Evidence Act, ch. 7:04, § 199 (providing for a convic-
tion of assault with the intent to inflict grievous bodily harm following a charge of rape or
assault with the intent to commit rape if facts are proven).

373. FELTOE, supra note 199, at 55,59.

374.1d.at 59.

375. Id. at 124. A woman may introduce any “immediate complaint” she may have
made as evidence of her lack of consent. However, the Zimbabwean courts have often
interpreted this rule to require that an immediate complaint support a rape charge. Stew-
art et al., supra note 126, at 213.

376. FELTOE, supra note 199, at 124. Evidence as to the character of the accused is also
sometimes admissible. Criminal Procedure and Evidence Act, ch. 7:04, § 245 (stating that
such evidence is permitted only if it is considered admissible “in any similar case depend-
ing in the Supreme Court of Judicature in England”).

377. Criminal Procedure and Evidence Act, ch. 7:04, §§ 186A(1), 360(1), (2).

378. LOWENSON ET AL., supra note 92, at 14-15; see also Stewart et al., supra note 126, at
213-14.

379. See LOWENSON ET AL., supra note 92, at 19 (discussing how general law is usually not
enforced in domestic violence cases).

380. Ministry of Health & Child Welfare, supra note 63, at 26; telephone interview with
Luta Shaba, supra note 21.

381. Criminal Procedure and Evidence Act, ch. 7:04, § 361(1).

382.1d.§ 361(3)(a).

383.1d.§ 361(5), (7), (9).

384. Mary Maboreke, Violence against Wives: A Crime sui generis, 4 ZIMB. L. REv. 88, 95
(1986). Women may receive compensation for medical expenses. KNOW YOUR RIGHTS:
DOMESTICVIOLENCE 17 (undated pamphlet produced by Legal Resources Foundation, on
file at The Center for Reproductive Law and Policy); see also ALICE ARMSTRONG, VIO-
LENCE AGAINST WOMEN IS AGAINST THE LAW 14 (1989) (noting that it is often difficult to
obtain such awards without visible injuries or evidence of medical expenditures).

385. Matrimonial Causes Act, ch. 5:12, § 5(2)(d) (providing for judicial separation or
divorce on the ground of mental or physical cruelty); see also NCUBE, supra note 31, at 220.
386. Maboreke, supra note 384, at 90. However, this method of social dispute resolution
has not been effective within the modern social organization of Zimbabwean families.
ARMSTRONG, supra note 384, at 7.

387. MINISTRY OF HEALTH & CHILD WELFARE, supra note 63, at 26.

388.Id.at 28.

389. LOWENSON ET AL., supra note 92, at 16 (citing Zimbabwe Public Service Regulations
of 1988). Although sexual harassment constitutes an act of misconduct for public service
employees, these regulations are not well-enforced. Id.

390. IRED, supra note 30.

391. FELTOE, supra note 199, at 59. For further discussion of the crime of indecent assault,
see infra section on rape.

392. FELTOE, supra note 199, at 59.

393. Stewart et al., supra note 126, at 210.

394. FELTOE, supra note 199,at 71. The crime encompasses any insulting, degrading, offen-
sive or humiliating treatment that infringes upon the right to “self-respect, mental tran-
quillity and privacy.” Id.

395.1d. at 72. If the charge of criminal injuria involves an accusation of sexual impropriety,
the act committed must be corroborated.

396.Id.

397. ZIMBABWE DEMOGRAPHIC & HEALTH SURVEY 1994, supra note 61, at 2 (citing
1992 census).

398. LAZARUS ZANAMWE, YOUTH SEXUALITY AND REPRODUCTIVE HEALTH: A REVIEW
OF LITERATURE AND YOUTH PROGRAMMES IN ZIMBABWE Vi (1995).

399. Id. at vii.

400. MINISTRY OF HEALTH & CHILD WELFARE, supra note 63, at 60.

401. ZANAMWE, supra note 398, at 94.

402. FELTOE & NYAPADI, supra note 97, 43-45, 68-69.

403. Id. at 70-72.There has been no case in Zimbabwe for a prosecution for the dispensa-
tion of contraceptives to minors without parental consent.

404. ZANAMWE, supra note 398, at 107; Stewart et al., supra note 126,at 198. However, the
ZNFPC dispenses contraceptives to teenage girls under the age of 16 who have already
had a child. IMPLEMENTING ICPD AND BEDING: WOMEN’S HEALTH IN ZIMBABWE, supra
note 242 at 4.

405. NCUBE, supra note 31,at 137 n.12.
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406. Marriage Act, ch. 5:11, §§ 20(2), 22(1); see NCUBE, supra note 31, at 149.This provi-
sion does not apply to girls under the age of 18 who have previously contracted a valid
marriage. Marriage Act, ch. 5:11, § 20(4).

407. Customary Marriages Act, ch. 5:07, § 11(1). An earlier version of this act (the
African Marriages Act, ch. 238 (1951)) expressly prohibited the pledging of girls under the
age of 12.

408. Customary Marriages Act, ch. 5:07, §§ 4(2), (3), 7(1). The Customary Marriages Act
does not specify who must pay or who is to receive the marriage consideration. This pro-
vision does not apply to women over the age of 18 and women who have previously mar-
ried. NCUBE, supra note 31, at 136, 145 (citing Katekwe v. Muchabaiwa SC 87/84).

409. Customary Marriages Act, ch. 5:07, § 12.

410.WILDAE supra note 6,at 14; LOWENSON ET AL., supra note 92, at 39.

411. LOWENSON ET AL., supra note 92, at 39. Since 1991, the Ministry of Education has
received advice on policy and programming from a National Education Advisory Board
and regional advisory boards, composed of representatives from local authorities, church
organizations and business and industry. Education Amendment Act, No. 26, § 8 (1991)
(to be inserted in Education Amendment Act, No. 5, at § 28B, 28H) (1989)
412.WILDAE, supra note 6,at 14.

413.1d.at 13. For every ten scholarships disbursed per province, the Ministry of Education
awards seven to female candidates. Id.

414. LOWENSON ET AL., supra note 92, at 39-40; see also HOw TO USE THE SOCIAL DEVEL-
OPMENT FUND FOR EDUCATION (undated pamphlet produced by the Zimbabwe Women'’s
Resource Centre and Network on file at The Center for Reproductive Law and Policy).
415. Stewart et al., supra note 126, at 201.

416.The Education Act empowers the Minister of Education to make regulations provid-
ing for, inter alia,"the temporary exclusion from any school or college of any teacher, pupil
or student, and any other measures necessary or desirable to preserve the well-being of
teachers, pupils or students.” Education Act, No. 5, § 62(2)(l) (1987).

417.WILDAE supra note 6, at 13. Returning students are transferred to different schools
in order to facilitate their return to student life.

418.1d.

419.1d.

420. LOWENSON ET AL., supta note 92, at 14; ZANAMWE, supra note 398, at 2; MINISTRY OF
HEALTH & CHILD WELFARE, supra note 63, at 61.The new curricula has been used with
children as young as eight years old. LOWENSON ET AL., supra note 92,at 14.

421. ZANAMWE, supra note 398, at 2; MINISTRY OF HEALTH & CHILD WELFARE,
supra note 63, at 61.

422. Criminal Law Amendment Act, ch. 9:50, § 3(a)-(b) (1986).To be convicted under the
Criminal Law Amendment Act, the accused must be over the age of 16. See Id. § 3(i)(b).
423.1d.§ 3(i) (a).

424.1d.§ 3. In assessing a sentence for the crime of statutory rape, a court may consider,
inter alia, the victim’s loss of educational prospects. S v. Chuma, 1983 ZLR 372,375 (1983).
425. Criminal Law Amendment Act, ch. 9:50, § 12.

426. FELTOE, supra note 199, at 122. Girls under the age of 12 are presumed incapable of
consenting to sexual intercourse. Id.

427.U.S. Dep't. of State, supra note 26.

428. Stewart et al., supra note 126,at 214; see State v. Mwale, HC-H-11-87, CRB 12371/85
(unreported case Jan. 14, 1987).

429. Stewart et al., supra note 126, at 214.
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A A

This chapter identifies trends in reproductive rights and women’s empowerment that emerge from
a review of seven Anglophone African nations. These regional characteristics provide an invaluable
guide for assessing the effort required to promote reproductive rights and to focus attention on the
laws and policies that could be utilized to achieve such rights. Highlighting certain issues featured
in this report, our discussion of regional trends identifies where appropriate the relevant national-
level laws that can serve as a basis for regional reform eftorts. Recent legal and policy proposals
already implemented or now under consideration are also mentioned. We note the rare instances in

which information was unavailable.

his regional assessment is based only upon an analysis of the democratic state in Tanzania to a newly elected multiracial

factual content of relevant laws and policies. We do not democratic government in South Africa.

i h i hich 1 lici
examine the manner in which laws and policies are A.THE STRUCTURE OF THE GOVERNMENT

enforced and implemented. While we regard such informa-

. . L L The governments of all seven Anglophone African nations
tion as critical to the realization of reproductive rights, we

. . ) . have three branches — executive, judicial, and legislative. The
believe that it is first important to determine the general legal J &

. . . relative importance of each of these varies by nation, but it
and policy framework. It is our hope that the regional trends p Y

. . o . appears that the executive branch is generally strong, especial-
identified in this chapter can serve not as a conclusion but as pp & Y &P

the initiation of a dialogue regarding the manner in which ly in nations currently or formerly ruled by the military, while

. , the judicial system remains weak. Often, failure to enforce
reproductive rights and women’s empowerment should be

laws or their selective enforcement further undermines the
promoted.

rule of law. In Nigeria, for example, the military government

L Settln the Stag has restricted the power of the courts in a number of arenas,
including the protection of individual rights, by ensuring that
The Iﬁgal and Political

none of its actions, such as the promulgation of decrees, are
subject to judicial review. Although the distribution of pow-

er in South Africa’s reformed political system still must be

Although the current legal and political framework in each of determined, the executive branch has already proven to play

the seven Anglophone African nations discussed in this report an extremely important role. In almost all of the seven nations,

varies considerably, the nations demonstrate two primary sim- the strength of the executive branch is enhanced by the fact

ilarities. With the exception of Ethiopia, all nations emerged that some political power also rests with traditional chieftains,

as independent states in the post-World War II era. For the who enforce laws and informally adjudicate disputes.

purpose of this report’s analysis, a key legacy of colonial dom- The role of women is limited at every level of government

ination was the creation of new nation-states that inherited a in cach of the Anglophone countries. The number of women

legal system — primarily the English common law system — in all branches of government remains disproportionately low,

modeled upon that of the colonizing nation. In each country, although some nations require that a number of seats in the

this European legal structure was coexistent with indigenous legislature be reserved for women. Most traditional chiefs are
legal regimes that reflected local customs and religious prac-
tices. This legal backdrop must be combined with the differ-

ing political structures in order to understand the overall legal

also men.

B.SOURCES OF LAW

and political framework of each nation. Political stability in
the region varies. The political structures of the seven nations

vary from military rule in Nigeria to a socialist multiparty

Each of the seven Anglophone African countries is character-
ized by a mosaic of laws. As with most countries of the world,

the constitution is the highest domestic source of law. Not only
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does a constitution validate the structure of government, but
for these nations it may also generally set forth rights that are
critical to any discussion of reproductive rights and women’s
empowerment. At the same time, laws are also derived from
European models, African customs, and specific religions.

With the exception of Ethiopia, the nations inherited
legal systems based on English common law. Ethiopia’s legal
system combines elements of the common law tradition
with those of the civil law system. In addition to being influ-
enced by English common law, the laws of South Africa
and Zimbabwe have also been affected by Roman-Dutch
law. However, in all seven nations, the common law tra-
dition generally governs in almost all realms of law except
family law, where African customary law and religious
laws based on Islamic and Hindu principles usually apply.
The application of African customary legal principles is often
complicated by the existence of numerous customary
law regimes of different groups. Most customary law remains
uncoditied.

In most countries, guidelines regarding the application of
customary law remain unclear, particularly when the general
and customary laws pertaining to a particular situation con-
flict. With the exception of Kenya and South Africa, Anglo-
phone nations have not explicitly addressed how to reconcile
competing laws. The 1987 landmark Kenyan case of Ofieno v.
Ougo held that customary law complements relevant written
laws. The court further held that if a clear customary law
exists, it would apply to a matter of personal law not governed
by written law. As a result of the Ofieno decision, a Kenyan
woman was denied the right to determine the location of her
husband’s burial ground. In South Africa, a court may rely on
customary law if it can be “ascertained readily and with suffi-
cient certainty” and is not “opposed to the principles of pub-
lic policy or natural justice.”

Domestic Sources of Law

The constitutions of five out of the seven Anglophone
African countries — Ethiopia, Ghana, Nigeria, South Africa,
and Zimbabwe — contain provisions explicitly prohibiting
discrimination on the basis of gender. The Kenyan constitu-
tion, which does not bar gender discrimination, protects
against discrimination based on “race, tribe, and political opin-
ion,” among other factors; however, this non-discrimination
language does not apply to numerous personal law matters. In
contrast, while the Tanzanian constitution’s antidiscrimination
provision fails to list gender in its definition of discrimination,
it does state that “[a]ll people are equal before the law, and
have the right, without discrimination of any kind, to be pro-
tected and to be accorded equal justice before the law” and

decrees that “the Government and all its instruments of the

people offer equal opportunities for all citizens, men and
women, regardless of color, tribe, religion, or creed.”

Among the five nations that forbid gender discrimination,
their constitutions vary greatly in the scope of protection
guaranteed to women. Ethiopia’s 1994 Constitution contains
additional provisions declaring that women have equal rights
with respect to property ownership, employment, and mar-
riage. Similarly, Ghana’s 1992 Constitution is progressive in its
prohibition of gender discrimination, its protection of spousal
property rights,and the right to maternity leave; Article 26(2)
protects cultural practices but bars “practices which dehu-
manize or are injurious to the physical and mental well-
being of a person.” The Nigerian Constitution lists gender as
an impermissible ground for discrimination and includes a
provision mandating equal pay for equal work. The Bill of
Rights enshrined in the South African Constitution of 1996
contains express prohibitions against unfair discrimination on
the basis of gender, sex, pregnancy, marital status, or sexual ori-
entation. A 1996 amendment to the Zimbabwe Constitution
extends the constitutional prohibition against discrimination
to cover gender; but Section 23 explicitly exempts laws that
give effect to constitutional provisions, take “due account of
physiological differences,” or are “in the interests of defense,
public safety or public morality”” Moreover, the non-discrim-
ination provisions do not limit the application of customary
laws in Zimbabwe.

Of all seven countries, only the constitutions of Ethiopia
and South Africa explicitly refer to rights associated with
reproduction. Ethiopias 1994 Constitution focuses on
women’s right to plan their families; Article 35 states that
“[t]o prevent harm arising from bearing or giving birth to a
child and in order to safeguard their health, women have the
right to information and to means that would enable them to
plan their families.” The new South African Bill of Rights
grants everyone the right to bodily and physical integrity,
which expressly includes the right “to make decisions regard-
ing reproduction” and the right of access to health care ser-
vices, including reproductive health care.

International Sources of Law

Most of the seven Anglophone African countries have
ratified numerous major international human rights treaties.
All of these nations have ratified the Convention on
the Elimination of All Forms of Discrimination Against
Women (“CEDAW”) and the Convention on the Rights of
the Child. Only Ghana has yet to ratify the International
Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights. With
the exception of Ethiopia and South Africa, these countries

are also parties to the African Charter on Human and Peoples’
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Rights. While most nations require the implementation of
legislation to incorporate international legal standards
into domestic law, there appears to be considerable uncer-
tainty concerning the domestic legal effect of a government’s
assumption of international legal obligations. Hence, for
example, in all countries, domestic legal principles regarding
the extent to which courts and other branches of government
are required to adhere to international law, especially when
such international obligations conflict with national law,
remain unclear.

Regional Legal Models

R egional legal models to advance reproductive rights and
women’s empowerment should focus on two primary areas:
enhancing constitutional protection of these rights and ensur-
ing that customary law principles are not applied in a matter
that subverts protection of women’s reproductive rights.

Given that a nation’s constitution is the highest source of
domestic law, it is first critical to ensure that prohibitions on
discrimination extend to gender. R egional references for such
constitutional protection can be obtained from several
nations, including Ethiopia, Ghana, South Africa, and Zim-
babwe. Additional safeguards for reproductive rights, includ-
ing the right to reproductive health care, could be based upon
provisions in South Africa’s Bill of Rights, which grants
everyone the right to bodily and physical integrity, and
includes the right “to make decisions regarding reproduction”
and the right of access to health care services, including repro-
ductive health care.

A regional legal model can also be utilized to restrict the
application of customary law, which has the potential to
discriminate against women. Article 26(2) of the Ghanaian
Constitution protects cultural practices subject to a specific
prohibition on “practices which dehumanize or are injurious
to the physical and mental well-being of a person.” Such a
constitutional principle could be used to protect women
from customary practices such as female genital mutilation
(“FGM”) — also referred to as female circumcision — and

female religious bondage.

1. Examining Reproduc-

Although the Anglophone African region experiences com-
mon reproductive health problems, the responses of govern-
ments to these realities have varied. Some governments, such
as those of Ghana, Kenya, and Zimbabwe, have sought to
enact laws and policies that attempt to address a number of
concerns. Others have issued policies without seeking to

enact laws that effectuate such policies. Still others, such as

Ethiopia and South Africa, are in the process of establishing
and assessing new national priorities.

Despite this range of responses to reproductive health and
rights, it appears that governments deal with laws differently
than they do with policies. In general, other than the recent
changes in South Africa, legal reform tends to occur infre-
quently. Rather, governments seem to opt for policies as vehi-
cles by which to establish a given framework; such policies
are almost always issued by the executive branch. Although it
is difficult to determine reasons for this preference for policy
over legal reform, it can be partially attributed to the relative
ease with which the executive branch can act alone. Promul-
gating statutes, on the other hand, requires considerable coor-
dination with the legislature and may necessitate public
education campaigns. By the same token, these measures may
be more difficult to revoke. Regardless, reflecting some
national priorities in law provides a nation’s citizens with
greater certainty regarding their rights and increased ability to
exercise and enforce such rights.

A second pattern that emerges is that laws and policies are
often in contradiction. Numerous instances of this can be cit-
ed. For example, all of the nations’ governments utilize poli-
cies to reflect their commitment to the provision of family
planning services to assist women in planning family size.
Yet laws in every Anglophone African nation profiled, except
South Africa, sharply restrict the availability of abortions.
Moreover, while the policies of many nations discuss the need
to deal with customary practices that are harmful to women,
such as FGM, only Ghana has enacted a specific law that seeks

to address this matter.

A.HEALTH LAWS AND POLICIES

In Anglophone Africa health policies are formulated and gen-
erally administered by a national ministry of health. Most gov-
ernments are also very involved in the provision of health care
and indicate a desire to increase access to health services, par-
ticularly primary health care. The region has shown trends to
both centralize and decentralize implementation of the health
system; Kenya and Ghana, for example, have recently attempt-
ed to nationalize the health care system by increasing central
coordination, while both Ethiopia and South Africa have tak-
en steps to decentralize the health care structure. Whatever
the approach, in most countries the infrastructure of the
health care system remains riddled with problems. At the same
time, government health expenditures vary greatly. Some
nations provide free services to all of the population, while
others subsidize health care.
Objectives of the Health Policy

The major objective of national health policy in all seven
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countries is to increase access to public health services, a goal
that has met with mixed results. In Nigeria, the government
estimates that only 40% of the population has access to health
facilities. Sixty percent of the population has access to some
form of modern medical facilities in Ghana, but this figure
drops to 45% in rural areas. In contrast, in Zimbabwe, where
the government has identified health as a human right, the
government claims that 80% of the rural population and 90%
of the urban population had access to health care between
1985 and 1991.In every nation, governments have focused on
the provision of primary health care services, which seek to
deal with a range of basic health care problems, including
maternal and child care and family planning. Only two
nations, Ghana and South Africa, expressly deal with
HIV/AIDS as part of primary health care services. No nation
tully incorporates a broad range of reproductive health ser-
vices into primary care.

Infrastructure of Health Services

In all seven Anglophone African countries, health care ser-
vices are provided through a multitiered system in which the
degree of sophistication and specialization of health services
increases with each level. Governments are key actors in the
provision of health care services, a fact best illustrated by Zim-
babwe and Tanzania. The Ministry of Health and Child Wel-
fare in Zimbabwe is that nation’s largest provider of all health
care services. Despite the decentralized nature of the health
care delivery system in Tanzania, a nation of 29 million peo-
ple, the Ministry of Health provides most health services
through 152 hospitals, 250 health centers, and over 2,600 dis-
pensaries. Private medical practice was banned in 1980 to
ensure that everyone received free health care;in recent years,
however, the Tanzanian government has attempted to increase
the involvement of the private sector in the provision of
health care services. Due to the government’ efforts to estab-
lish a comprehensive health infrastructure system, in 1987
approximately 70% of the Tanzanian population lived within
five kilometers of a health facility.

Despite the high degree of government involvement, all
seven countries suffer from an inadequate health service infra-
structure. This is particularly true in Ethiopia and Nigeria. In
Ethiopia, there are only 72 hospitals (with approximately
9,500 beds), 153 health centers, and 2,094 health stations to
serve a population of approximately 55 million people. Nige-
ria, a nation of about 112 million people, has only approxi-
mately 1,071 health facilities, 119 district hospitals, and 780
general hospitals. In addition, in recent years the Nigerian
health system has deteriorated as a result of rising costs and the
continuing shortages of drugs, personnel, and equipment and

has not been able to eliminate sharp disparities in the avail-

ability of medical services. Not only are health care systems in
most countries biased toward the provision of services in
urban areas, but their ability to provide a consistent level of
services throughout a particular country is limited. For exam-
ple, the government of Ghana acknowledges that health care
delivery in rural areas remains woefully inadequate.

Cost of Health Services

The commitment of Anglophone African nations to pro-
moting access to health care translates into differing degrees of
government spending in the area. Kenya provides an example
of a government that has spent a high proportion of its bud-
get on health: about 2.7% of its gross domestic product in
1990. Nigeria, on the other hand, represents a nation that has
allotted a lower than average amount;in 1987, the last year for
which full figures are available, health expenditures comprised
0.8% of the national budget.

Just as government expenditures on health care vary, so
does the extent to which a government pays for or subsidizes
health services. Two nations — Ethiopia and Tanzania — pro-
vide free public health services. Ethiopia’s 1994 Constitution
states that it is the duty of the state to finance health services
and that the government is committed to providing free med-
ical care in public facilities. Because of consistent underfund-
ing, the likelihood of comprehensive implementation of
Ethiopia’s current health policy will depend on the degree of
financing available. In Tanzania, the government is consider-
ing charging patients for health services on an income-pro-
gressive scale while providing compulsory health insurance
for workers. A third country, South Africa, provides free pri-
mary health care and health services to pregnant women and
children under the age of six.

Four countries — Ghana, Kenya, Nigeria, and Zimbabwe
— provide subsidized health services as well as free services to
specific groups. In Ghana, the government subsidizes health
care services obtained in public facilities and exempts certain
classes of citizens, including students, maternity patients, and
seniors from payment for most hospital services. In addition,
prenatal and postnatal services, standard immunizations, and
treatment for certain communicable diseases, including vene-
real diseases, are free. Health care is also free to those deemed
indigent by social welfare officials. In Kenya, fee exemptions
and waivers are available to some people and for certain ser-
vices and illnesses. Family planning counseling, antenatal and
postnatal care, child welfare, and STD clinic services are all
exempted from outpatient charges, as is the treatment of ill-
nesses such as AIDS and antenatal complications of pregnan-
cy. Nigeria’s national health policy commits state and local
governments to the provision of health subsidies for preven-

tive care, with additional public assistance for low-income
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individuals. Finally, Zimbabwe’s Ministry of Health and Child
Welfare, which administers the national health policy, provides
fee exemptions for families earning less than a threshold
monthly income. All immunization services for children and
pregnant women are provided free of charge.

For some nations, financial commitments to health have
been influenced by structural adjustment programs. Ghana’s
ongoing structural adjustment programs have resulted in the
withdrawal of subsidies for some health services. Tanzania’s
system has recently come under great pressure for the same
reasons, resulting in the introduction of user charges. While
this change has the potential to improve quality of care by
devoting greater resources to health services, care must be tak-
en to ensure that it does not diminish the ability of the poor-
est segments of the population to obtain basic health care
services, including reproductive health care.

Regulation of Health Care Providers

All countries regulate modern health care providers, such as
doctors, dentists, and nurses, and attempt to ensure that only
licensed professionals practice modern medicine. A few nations
also impose ethical guidelines within which such professionals
are to operate. The effectiveness of these regulations depends
upon the political will of professional associations to rigorous-
ly enforce standards of conduct. Although most Anglophone
African governments do not regulate traditional medical prac-
titioners, they permit such persons to practice their trade.

Modern Medical Providers

In at least six of the Anglophone African nations, there are
separate laws that govern three categories of health providers
— doctors, nurses, and pharmacists. In general, there is one
statute that governs medical and dental practitioners, another
regarding nurses, and a third that is concerned with pharma-
cists. Each of these laws establishes a statutory body, such as the
Medical Council, the Nurses Council, and the Pharmacy
Council, that is composed primarily of members of that pro-
tession. The central objectives of these councils are to set forth
educational criteria for training professionals, establish stan-
dards of professional conduct, maintain a registry of all prac-
titioners, and exercise disciplinary actions. All bodies are thus
empowered to undertake disciplinary measures that include
the removal of a practitioner from the relevant registry. In
Ethiopia, although regulations promulgated by the Council of
Ministers regarding the licensing of health institutions refer to
laws regulating medical practitioners, and the penal code
refers to the “unlawful exercise” of the medical profession, we
were unable to locate the relevant laws regulating the regis-
tration of medical practitioners. However, even in that coun-
try, laws and policies are explicit in stating that only registered

medical practitioners can practice their profession.

At least five Anglophone African nations generally make it
a criminal offense for a person to practice modern medicine
without being registered, licensed, or otherwise legally recog-
nized to do so. Ethiopia’s Penal Code calls for simple impris-
onment and a fine for the “unlawful” exercise of the “medical
or public-health professions,” but provides an exception for
traditional health practitioners whose methods are neither
dangerous nor injurious to a person’s health or life. In Ghana,
anyone who willfully and falsely practices, or receives pay-
ment for practicing medicine or dentistry or practicing as a
nurse without having registered, is guilty of an offense and
subject to imprisonment not exceeding 12 months and/or a
fine. Similarly, in Kenya the unlawful practice of a medical
profession is a criminal offense. In Tanzania, if an unregistered
person provides medical treatment, he or she will be liable
upon conviction for a fine or to imprisonment for a term not
exceeding five years, or both. A health practitioner not regis-
tered with the relevant council in Zimbabwe is subject to
prosecution. In South Africa and Nigeria, it is difficult to
determine if criminal penalties are imposed for such actions.
This is especially true in the case of South Africa, which is
attempting to reform all the statutory councils governing
medical professionals.

In at least three Anglophone African countries, the medical
community has issued ethical guidelines, almost all of which
address informed consent and confidentiality. Ghana’s Medical
Council has ethical guidelines stating that, in their own inter-
ests, practitioners should obtain informed consent from either
the patient or a relative prior to undertaking medical or surgi-
cal procedures. In Nigeria, violation of the Medical and Dental
Council’s ethical guidelines may result in disciplinary action by
the council or suspension from practice. Medical practitioners
must always obtain the consent of the patient or competent rel-
atives before embarking on any special treatment procedures
with determinable risks. Public disclosure of patient informa-
tion relating to matters such as “criminal abortion” and vene-
real disease is prohibited unless required by law. Zimbabwe’s
Health Professions Council has promulgated a code of ethics
setting forth “the fundamental duties and requirements to be
fulfilled by all registered health personnel,” including a duty to
protect patient confidentiality, to stay abreast of developments
in medical technology and any legal developments, and to
maintain medical facilities and equipment.

In Ethiopia and Zimbabwe, the government has estab-
lished ethical standards governing the conduct of modern
medical practitioners. In Ethiopia, the Minister of Health
recently published the only such guidelines in the country in
a book entitled “Medical Ethics for Physicians Practicing in

Ethiopia.” The guidelines include a general code of ethics,
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which addresses issues such as “the physician as a profession-

LEINT3

al,” “advertisement and publicity,” “certificate, prescription
and signature,” the “supervisory role of the physician,” and
“patients’ informed consent.” Finally, the guidelines state that
it is the physician’s duty to inform the patient about treat-
ments, including surgical procedures, and that physicians are
always obliged to obtain a patient’s written consent before
carrying out procedures. Guidelines for medical conduct in
Zimbabwe are set out in statutory regulations issued pursuant
to the Medical, Dental and Allied Professionals Act. The
guidelines provide, for example, that medical practitioners in
non-emergency situations may not perform any procedure
for which they have not received adequate training or in
which they are insufficiently experienced; nor may they use
any apparatus or pursue a course of treatment that is inade-
quate for the procedure required.

Traditional Medical Practitioners

Of the seven nations, only Zimbabwe explicitly regulates
the provision of health care by traditional providers. R egulat-
ed pursuant to the Traditional Medical Practitioners Act and
the Natural Therapists Act, all traditional medical practition-
ers and natural therapists must also be registered with the
appropriate supervisory body. The Natural Therapists Coun-
cil and the Traditional Medical Practitioners Council have the
power to regulate the practice of registered practitioners, to
define and investigate improper conduct and incompetence,
and to suspend registration. However, there are no formal
training or examination requirements for traditional medical
practitioners.

Atleast three other nations permit traditional medical prac-
tice despite the lack of regulation. In Ghana, the practice of
“an indigenous system of therapeutics”is permitted by indige-
nous inhabitants who do not perform acts dangerous to life or
supply, administer, or prescribe any restricted drug. The gov-
ernment of Ghana recently introduced a bill, entitled the
“GhanaTraditional Medicine Act,” to regulate and control the
practice of traditional medicine. The statutory scheme govern-
ing modern medical providers in Nigeria does not affect the
nonsurgical practices of traditional medical practitioners who
have received community recognition for being trained in “the
system of therapeutic medicine traditionally in use.” However,
any unregistered person who performs an “activity involving
an incision in human tissue” in return for a fee or reward is
subject to a fine. In Tanzania, the Medical Practitioners Ordi-
nance states that nothing in it should be construed as prohibit-
ing or preventing the “bona fide practice of a system of
therapeutics” according to “native methods” by persons recog-
nized by the community to which to they belong, as long as

such practice is not or is not likely to be dangerous to life.

Regional Legal and Policy Models

Given the importance of modern medical practitioners to
health care, it is critical to ensure that a government effective-
ly regulates such professionals. All seven Anglophone African
governments have issued such regulations. Of the seven coun-
tries described, it appears that Zimbabwe has issued numerous
laws and policies relating to modern medical providers. Not
only does Zimbabwe’s Medical, Dental and Allied Professions
Act provide guidelines for medical conduct, but its Health
Professions Council has also promulgated a code of ethics for
health personnel. In terms of regulating traditional medical
practitioners, Zimbabwe can again be regarded as a regional
model because it is the only nation that has enacted specific
laws addressing such health providers, although we note that
Ghana is currently considering the passage of a law that seeks
to regulate traditional providers.

Patients’ Rights

None of the seven Anglophone African countries provides
a sufficiently developed legal framework for the protection of
patients’ rights. While a few nations have particular criminal
provisions that recognize some rights of patients, this set of
rights remains insufficient. There is even less protection for
patients in those countries in which such criminal provisions
do not exist. In addition, in almost all the nations, tort law
relating to the rights of patients remains to be developed.

Rights Based on Criminal Law

The criminal laws of four nations recognize specified
rights for patients. Ghana’s Criminal Code provides that any-
one engaged in medical or surgical treatment of any person
who negligently endangers that person’s life is guilty of a mis-
demeanor punishable by imprisonment of up to three years
and/or a monetary fine at the court’s discretion. Kenyan law
requires medical practitioners to render treatment with “rea-
sonable care,” skill, and the informed consent of the person
undergoing the procedure. Section 240 of the Kenyan Penal
Code provides that a person is not criminally responsible for
performing, in good faith and with reasonable care and skill,
a surgical operation upon any person for his or her benefit, if
the performance of the operation is reasonable. In addition,
Section 243(e) of the Penal Code provides that any person
rendering medical or surgical treatment that negligently
endangers human life is guilty of an offense. Tanzanian law
also requires medical practitioners to render treatment with
“reasonable care,” skill, and the informed consent of the per-
son undergoing the procedure. Tanzania’s Penal Code con-
tains provisions identical to Section 243(e) of the Kenyan
Penal Code and to the Kenyan penal provisions that exempt
a person from criminal liability if an operation is performed

for a patient’s benefit. In Zimbabwe, the failure to meet the
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requirements of informed consent may result in a criminal
prosecution for assault or medical negligence.

There are two nations, Ethiopia and Nigeria, whose crim-
inal laws do not specifically address patients’ rights. In
Ethiopia, criminal laws mandate that a medical practitioner
provide the government with information regarding his or
her patient. A modern medical provider or other person who
fails to fulfill the legal obligation to notify the competent
authorities of information relating to a patient, particularly as
it relates to the spread of “contagious diseases” and drug
addiction, is subject to criminal penalties. Nigeria’s criminal
laws protect individuals against general “grievous harm.”
‘While this provision could be enforced in non-medical con-
texts, it could also provide the basis for providing patients with
particular rights.

Rights Based on Tort Law

At least five Anglophone African countries have basic tort
principles that promote the rights of patients. The Ethiopian
Civil Code establishes tort principles, such as negligence
and “imprudence,’ that could be applied in the context of
patients’ rights. Ghanaian law also permits an aggrieved
patient to bring a tort action against a health care provider for
any alleged medical malpractice. In Kenya, the requirement
of informed consent is an established principle of applic-
able English common law, and medical procedures that
are performed without consent may constitute an actionable
tort — “trespass” to the patient’s person. In addition, patients
who suffer injury due to a medical practitioner’s negligence
may be able to assert a legal claim under tort principles
of common law. Similarly, in South Africa, common law
imposes a legal duty on medical practitioners to respect the
confidentiality of their patients and to obtain consent from
their patients in almost all situations. In Zimbabwe, medical
treatment cannot be performed legally without the informed
consent of the patient and disclosure of all major risks of a
medical procedure. An individual does not need spousal
approval in consenting to medical treatment. However, pur-
suant to customary law, a woman is required to obtain her
husband’s consent for all medical treatment, including the use

of contraceptives.

B. POPULATION AND FAMILY PLANNING

A review of population and family planning policy reveals
that almost all Anglophone African nations seek to reduce the
rate of population growth. The region also reflects very little
movement towards the broader reproductive health perspec-
tive endorsed at recent international conferences. Ghana has
recently promulgated a reproductive health services policy,

while South Africa and Kenya are in the process of reformu-

lating their policies.Yet family planning services continue to
be the primary, often the exclusive, public reproductive health
services made accessible to citizens in the region.

Population and Family Planning Policy

The hallmark of the population policies issued by all seven
governments is their focus on the need to reduce population
growth rates. In attempting to establish concrete objectives,
some governments have established quantifiable targets, such as
specified rates of population growth, maternal mortality, and
fertility. Numerical goals with respect to women’s age at first
marriage and access to secondary levels of education have also
been set.

In all of the nations, the objective of policies relating
to population has been to reduce the rate of popu-
lation growth so as to enhance the country’s development
capacity. Zimbabwe, the only nation that did not issue a
self~described population policy, has associated population
issues with development concerns and prioritized family
planning activities by establishing a program nationalizing
these efforts.

Each country has placed a differing emphasis on popula-
tion, with three countries apparently paying particular atten-
tion to such issues. Ghana’s recent Constitution specifically
refers to the state’s obligation to “maintain a population policy
consistent with the aspirations and development needs and
objectives of Ghana.” The new South African Constitution
also expressly addresses population as a legislative and executive
responsibility of provincial governments. The South African
national government, however, has concurrent jurisdiction
to enact laws on population development when national
interests are at stake. In Ethiopia, the Population Policy
acknowledges that existing delivery systems are limited in
scope and that the choice of family planning methods is
limited. To correct these problems, the government calls
for an expansion of reproductive health service delivery —
currently available only through the limited formal health
structure — to clinical and community-based outreach ser-
vices; implementation of these measures is constrained by
financial resources.

Four Anglophone African nations include improvements
in women’s empowerment as an additional goal of their pop-
ulation policy. The general objectives of Ethiopia’s Popula-
tion Policy include raising the economic and social status of
women by freeing them from the restrictions of traditional
life and making it possible for them to participate productive-
ly in the larger community. Similarly, in Ghana, the aims of the
population policy include enhancing the status of women in
society through the elimination of discriminatory laws and

cultural practices, promoting wider productive and gainful
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employment opportunities for women, and increasing the
proportion of women entering and completing at least sec-
ondary school. Tanzania’s population policies make specific
reference to the role of women in the implementation of
population and development programs. The government
seeks to increase employment opportunities for women at all
levels, review and amend laws that inherently discriminate on
the basis of gender, raise the minimum age of marriage for
girls to 18 years, and increase the number of women in deci-
sion-making positions.

The population policies of four Anglophone African
countries contain quantified goals. Ethiopia and Zimbabwe
have established a few numerical objectives. In Ethiopia, the
primary numerical goals are a reduction of the current fertil-
ity rate of 7.7 children per woman to 4.0 by the year 2015
and an increase in the contraceptive prevalence rate from
4.0% to 44.0% by the year 2015. Zimbabwe’s Second Nation-
al Development Plan seeks both to reduce the total fertility
rate from an average of 5.5 children per woman to 4.5 chil-
dren per woman and to increase contraceptive prevalence
rates for modern contraceptives to 50% of women of repro-
ductive age. Both Ghana and Kenya have set many more
numerical goals. Common target rates for both of these coun-
tries include reductions in population growth rates, infant
mortality, and the number of women who marry before the
age of 18. Even within these common targets, the actual
numerical goal to be achieved is different. For example,
Kenya’s policy seeks to reduce the rate of population growth
to 2.0% by the year 2000; Ghana’s policy aims to achieve a
population growth rate of 1.5% by the year 2020.

Implementing Strategies

To implement their population policies, countries have
established several different strategies. In Ethiopia, implemen-
tation includes expanding contraceptive distribution, pro-
moting breast-feeding as a means of birth-spacing, and
integrating women into the “modern” sector of the economy.
In addition, Ethiopia’s strategy involves amending all laws
“impeding, in any way, the access of women to all social, eco-
nomic and cultural resources” and amending relevant laws to
remove unnecessary restrictions on the “advertisement, prop-
agation and popularization of diverse contraception control
methods”” Ghana’s implementation strategies appear to be
broader. In 1996, the Ministry of Health issued the Repro-
ductive Health Service Policy, which sets out rules and regu-
lations for the provision of reproductive health care. As a
result, implementation strategies for the nation’s population
policies focus not only on the provision of affordable family
planning services, but they also include a host of other

measures, such as: developing programs aimed at the empow-

erment of women; educating the general public about
HIV/AIDS and other sexually transmitted diseases; and
ensuring that law-making bodies are well sensitized to popu-
lation issues. Nigeria’s population policy also identifies sever-
al means for meeting its objectives. One strategy is to embark
on an aggressive information and communication campaign
to educate individuals about the importance of maintaining a
reasonable family size. The policy also proposes to encourage
the use of family planning methods by raising the status of
women, to promulgate legislation to eliminate discrimination
against women in education and employment, and to increase
the age of first marriage to 18 years.

Executing Agency

In most nations, a specific “population” agency is charged
with implementing the population policy. In Ethiopia, the
National Population Council and the Office of Population,
within the Office of the Prime Minister, were created to car-
ry out the Population Policy. In Ghana, the National Popula-
tion Council, under the office of the president, oversees
population policy implementation at both the national and
regional levels. Similarly, in Kenya, the National Council for
Population and Development, which coordinates and sup-
ports the activities of all agencies involved in population, falls
within the jurisdiction of the office of the vice president and
the Minister for Economic Planning and National Develop-
ment. In South Africa, the numerous agencies responsible for
implementing the Population and Development Programme
include an Interdepartmental Committee and a Chief Direc-
torate of Population Development, which is currently locat-
ed within the Department of Welfare. Finally, in Zimbabwe,
the National Family Planning Council is responsible for the
provision of child spacing and fertility services, as well as treat-
ment and research in infertility, reproductive health, and relat-
ed family health areas. The Zimbabwe National Board
of Family Planning oversees general policy and ensures the
integration of family planning activity into the national devel-
opment program.

The relationship and coordination between population
agencies and the national ministry of health vary within the
region. In most countries, these population-related bodies are
not usually located within the ministry of health, making it
difficult to determine the level of coordination between
reproductive health services, on the one hand, and overall
health services, on the other. However, in three nations, the
ministry of health has an important role to play in population
policies. In Ghana, the Ministry of Health is involved in for-
mulating population policy, while in Nigeria and Tanzania,
the federal Ministry of Health is the primary administrator
and implementor of the national population policy. In both of
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the latter two nations, the government must coordinate pop-
ulation policy with numerous other bodies. In Nigeria, the
Ministry of Health coordinates population policy with
the Department of Population Activities, the National Con-
sultative Group on Population for Development and the
Population Working Group, and the National Population
Commission. The population policy of Tanzania states that
the implementation of maternal and child health and family
planning programs will be carried out by the Ministry of
Health, the Tanzania Food and Nutrition Center, and the
Attorney General’s office.

Recent Changes in Population Policy

Of the seven Anglophone African countries, only Ghana
has attempted to move toward a broader reproductive health
model. In 1996, the Ministry of Health issued the R eproduc-
tive Health Service Policy, which seeks to directly address
issues affecting the provision of reproductive health care. Rec-
ognizing that the previous concentration on family planning
failed to address other components of reproductive health
care, the policy sets out general rules and regulations for health
care providers to provide uniform policy guidance and stan-
dards concerning a wide array of reproductive health issues.
Thus, the government has included the following compo-
nents: safe motherhood (including antenatal care, labor and
delivery care, and postnatal care); adolescent reproductive
health; the prevention and management of unsafe abortion;
reproductive tract infections including STDs and HIV/AIDS;
infertility; and the discouragement of harmful traditional
reproductive health practices.

Two Anglophone African countries, Kenya and South
Africa, are in the process of reformulating their population
policies. In 1995, Kenya prepared a draft National Population
Policy for Sustainable Development that was to replace its
current Population Policy Guidelines. The document address-
es a wide variety of issues, such as the environment, gender,
poverty, disability, youth, and HIV/AIDS. It also outlines
demographic, health services, and social services goals, which
are to guide the implementation of population programs until
the year 2015. A notable inclusion in this draft is its emphasis
on the empowerment of women, as well as the improvement
of women’s social status and role in development, and the
elimination of all forms of discrimination against women and
girls. But the draft has yet to be adopted by the Kenyan
government. In South Africa, the Ministry for Welfare and
Population Development also recently released a discussion
document inviting public comment on the possible content
of a population policy for the nation. This “Green Paper on
Population Policy” was intended to stimulate debate on the

relationship between population issues and development. It

acknowledges that a policy concerning development and
population should deal not only with population trends, but
also with the environment, resources, production, and pat-
terns of consumption. The Green Paper raises a variety of
issues, including, for example, whether or not South Africa
should set specific goals in relation to the average number of
children a woman or man should have, and what mechanisms,
if any, should be available for coordinating activities aimed at
women’s empowerment.

Government Delivery of Family Planning Services

A central theme for the seven Anglophone African nations
is the focus of governments upon the provision of family
planning services, which appears to have been translated into
a focus on the provision of modern contraceptive methods,
including sterilizations. While these services are provided
within the overall health care system, there is little to indicate
that the majority of governments are moving toward a broad-
er approach to reproductive health. Moreover, existing ser-
vices seem to be inadequate and inequitable. For example, in
South Africa, family planning services in predominantly
white areas are better than services in predominantly black
areas. A general urban bias in the delivery of services has also
been evident in many of the countries.

In each nation, the government provides family planning
services within the context of the general health care system.
Since 1987, family planning services in Ethiopia have been
rendered through health institutions run by the Ministry of
Health. The government of Ghana provides reproductive
health services at every level of its health system. In Nigeria,
family planning services may be obtained through the prima-
ry health care system and are available at approximately 20%
to 25% of maternal and child health facilities. Family planning
services in South Africa are provided in community hospitals,
clinics, and community health centers. In Kenya, Tanzania,and
Zimbabwe, public hospitals and clinics are the main source of
family planning services for most modern contraceptive users.
In three countries — Tanzania, South Africa, and Zimbabwe
— the government also provides additional family planning
services in stand-alone clinics.

While most governments appear to focus on the provi-
sion of numerous contraceptives, including sterilizations,
some also provide essential counseling services within their
family planning programs. Although the Nigerian National
Health Policy defines family planning to include educa-
tion, counseling, and information on child-spacing and fer-
tility treatment, most government facilities only distribute
contraceptives (condoms, spermicides, intrauterine devices
[“IUDs”], injectables, the pill, and sterilizations). In Ghana, a

broader range of contraceptive methods and information is
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available through the Reproductive Health Service Policy,
which also contains an information, education, and commu-
nications (“IEC”) component whose principal purpose
is to foster awareness, educate, and enable people to make
informed choices and take action with respect to their
reproductive health. The Kenyan government provides both
contraceptive services and an abundance of IEC informa-
tion, but it has no comprehensive IEC policy, strategy, or
program framework. Zimbabwe is similar in that it supple-
ments the provision of a broad range of contraceptives
within public heath facilities with IEC campaigns. South
Africa is the only government that has recently introduced
the female condom.

Cost of Family Planning Services

A number of governments in the Anglophone African
region provide some or all family planning services free of
charge. In Kenya, sterilizations and contraceptives are provid-
ed without a fee. Government hospitals and clinics in Ghana
do not charge for antenatal and postnatal services (except for
hospital accommodation and catering), while Child Welfare
Clinics provide general treatment for free; treatment and ser-
vices for persons with HIV/AIDS are also free. Since 1974,
South Africa has provided family planning services in all gov-
ernment facilities at no cost.

In at least three countries, patients pay for contraceptive ser-
vices provided by the government.The fees charged in Ghana
for all reproductive health services, including male and female
sterilizations, are mandated by the Hospital Fees Regulations;
clients in public facilities are required to pay for contraceptive
devices. In both Kenya and Nigeria, government facilities have
begun to charge fees for the provision of most types of contra-
ceptives. In addition, in Kenya, legal abortions in government

clinics are subject to the usual fees for surgical procedures.

C.CONTRACEPTION

Most Anglophone African countries have not adopted com-
prehensive laws or policies dealing with contraceptives.
Rather, nations provide a patchwork of laws and policies,
which are at times inconsistent.

Legal Status of Contraceptives

Although none of the seven countries have laws that
restrict the use of contraceptives, each of the nations regulates
contraceptives to some degree. Generally, contraceptives are
regulated much like other drugs. The rules regarding labeling,
adulteration of drugs, and regulations that apply to the
approval of new drugs are thus also applicable to contracep-
tives. Ghana, South Africa, Tanzania, and Zimbabwe, for
example, have regulations that specify that new drugs must be

approved before entering the market. Some of the countries,

such as Kenya, Nigeria, and South Africa, regulate the impor-
tation of drugs.

Three countries have detailed regulations regarding the
sale of contraceptives. In Ghana, certain contraceptives, classi-
fied as “restricted drugs,” have limitations on the manner in
which they may be distributed and sold. The Ghanaian Phar-
macy Council is empowered to issue general or limited cer-
tificates regarding premises where drugs are to be sold and to
revoke such certificates if the premise ceases to be suitable.
No person may carry on a business of supplying “restricted
drugs,” which would include birth control pills and injections,
unless that person has a valid general or limited license
issued under the Pharmacy Act. Pursuant to that statute, a
prescription is required for oral contraceptives and injections.
In Kenya, hormonal contraceptives delivered as oral pills,
implants (including NORPLANT®), or injectables (includ-
ing Depo-Provera®) may only be sold by a pharmacist or
other authorized dealer and can be purchased only by pre-
scription. Spermicidal foams, jellies, and non-hormonal
creams, on the other hand, may be sold over the counter. In
South Africa, oral contraceptives containing only progesto-
gen must be sold by a pharmacist who is required to record
the particulars of every sale;a person under the age of 16 years
may buy birth control pills only if a medical practitioner issues
a prescription or a person older than 16 signs a written order
disclosing the purpose for which the substance will be used.
All other oral contraceptives and IUDs must be authorized by
a medical practitioner’s written prescription or oral instruc-
tions, regardless of the purchaser’s age.

Each nation has implemented some policy dealing with
access to and/or distribution of contraceptives. For example,
the Kenyan government has created tax exemptions on
imported contraceptives to promote the supply of contracep-
tives for family planning activities.

Regulation of Information on Contraception

All seven countries have laws that could be used to ban
information on contraception. In only two, Ethiopia and
Ghana, do statutes expressly restrict the dissemination of con-
traceptive information. The penal code in Ethiopia penalizes
the advertisement or display in public, or the unsolicited send-
ing, of contraceptive publications, or contraceptive samples;
current policy, however, permits the advertisement of infor-
mation regarding contraceptives. The Ethiopian government
has recognized the need to revise its penal code. According to
the population policy, existing laws should be amended to
remove unnecessary restrictions pertaining to the advertise-
ment of contraceptive methods; in the meantime, these penal
laws remain in effect. In 1986, Ghana banned the advertise-

ment of contraceptives in the mass media. However, the gov-
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ernment encourages the dissemination of certain types of
information through the Reproductive Health Service Poli-
cy, which requires service providers to give clients an array of
information and counseling, including that regarding family
planning and contraception.

Regional Legal Models

Regulatory schemes for contraceptives that include pro-
visions regarding manufacturing, importation, new drugs,
and sale to the public help provide women with safe and eftec-
tive methods of contraception. Comprehensive regulatory
schemes are not currently in place in any of the countries pro-
filed in this report. Finally, governments should not penalize

the advertisement of contraceptives.

D. ABORTION

With the notable exception of South Africa, the countries in
Anglophone Africa place severe limitations on a woman’s abil-
ity to obtain an abortion. Even in the limited circumstances in
which abortions are available, legal requirements make it diffi-
cult and cumbersome to obtain this procedure. The penalties
for performing an illegal abortion are also extremely severe.

Legal Status of Abortion

Three countries — Kenya, Nigeria,and Tanzania — permit
abortion only to save the life of the pregnant woman. In
Ethiopia, Ghana, and Zimbabwe, abortions are legally allowed
in a few additional circumstances. Ethiopia’s Penal Code also
does not punish termination of pregnancies that arise from
“imprudence or negligence,” although these terms are not
defined. A 1985 amendment to Ghana’s Criminal Code legal-
izes abortions in cases of rape or incest, fetal abnormality or
disease, and when there is a risk to the life or health of the
pregnant woman, including her mental health. In Zimbabwe,
abortions are permitted when the pregnancy represents a seri-
ous threat of permanent impairment to a woman’s physical
health, when there is a severe risk that the child born would
suffer from a permanent physical or mental handicap, or if the
pregnancy was the probable result of rape, incest, or intercourse
with a mentally handicapped woman or girl.

In contrast, South Africa’s 1996 Choice onTermination of
Pregnancy Act makes abortions legal “upon request of a
woman’ during the first 12 weeks of gestation. Under the
statute, abortions are available from the 13th to the 20th week
of pregnancy for any one of four reasons: the continued preg-
nancy would pose a risk of injury to the woman’s physical or
mental health; there is a substantial risk of fetal abnormality;
the pregnancy resulted from rape or incest; or the continued
pregnancy would significantly affect the social or economic
circumstances of the woman. After the 20th week, abortions

are legal if the continued pregnancy would endanger the

woman’s life, result in severe malformation of the fetus, or
pose a risk of injury to the fetus.

Regquirements for Obtaining Legal Abortion

Five of the seven countries — Ethiopia, Ghana, Kenya,
South Africa, and Zimbabwe — have established specific
requirements that must be met before a legal abortion may be
performed. The laws in Ethiopia, Ghana, Kenya, and South
Africa state that the procedure may only be performed by a
properly registered medical practitioner. In Ghana and South
Africa, a woman must also give her consent. South African
law further describes which facilities may perform abortions.
Ethiopia and Zimbabwe have fairly detailed requirements
regarding the procedures to be followed by medical practi-
tioners before a legal abortion may be performed. In Ethiopia,
to obtain a legal abortion on medical grounds, the woman
must obtain a written, certified diagnosis submitted by a reg-
istered medical practitioner after a medical examination. A
second doctor (who is to be a specialist in the diagnosed con-
dition) must then approve the diagnosis and send it to the
appropriate government officials. Finally, the woman must
consent to the procedure; if she cannot, her next of kin or
legal representative must consent for her. In Zimbabwe, sim-
ilar requirements must be met, although some of them
depend upon the legal basis for the abortion. For example, if
the abortion is being sought out of concern for the woman’s
life or physical health, two independent doctors must make a
medical diagnosis. If the reason for the abortion is risk to the
fetus, two doctors must also issue a diagnosis and certify that
the risk to the fetus was properly investigated. Abortion in
cases in which the pregnancy resulted from rape or incest
requires a precertification by a local magistrate, who may only
issue the certification after a criminal complaint has been filed
and an investigation has established that the crime most like-
ly occurred and could have resulted in the pregnancy.

Penalties

All seven countries prescribe penalties for violating the
laws regarding abortion with differing degrees of severity.
Kenya, Nigeria, and Tanzania impose the harshest penalties: a
third party procuring an illegal abortion faces 14 years of
imprisonment, while a woman convicted of procuring her
own miscarriage is liable for imprisonment for seven years. In
addition, in Kenya and Tanzania, any person who is convict-
ed of unlawfully supplying “anything whatsoever” knowing
that it is intended to be used to procure an illegal abortion
may be sentenced to three years imprisonment. In Ethiopia
and Ghana, the maximum penalty for a third party procuring
an illegal abortion is imprisonment of five years. In Zimbab-
we, contravening any of the abortion laws carries the penalty

of a fine and/or incarceration for up to five years.
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The South African Choice on Termination of Pregnancy
Actsets penalties for persons who contravene its requirements
by not meeting the professional qualifications required or fail-
ing to adequately maintain and furnish records. Most notably,
the act makes it an offense for any person to prevent the law-
ful termination of pregnancy or to obstruct access to a facili-
ty for the termination of pregnancy. Anyone found guilty of
this latter crime faces a fine or imprisonment for a maximum
of 10 years.

Regulation on Abortion Information

Three countries — Ethiopia, Kenya, and Tanzania — have
explicit laws restricting abortion information. Ethiopia’s
Penal Code prohibits the advertising or offer of sale of
products designed to induce an abortion or to offer to per-
form an abortion. In Kenya and Tanzania, the Pharmacy Act
states that it is an offense for any person to take part in
the publication of any advertisement — except for those
occurring in medical journals or other educational publi-
cations — that refers to “any item” to be used to obtain
an abortion.

Both Ghana and South Africa seek to distribute some
information regarding abortion. In Ghana, the Reproductive
Health Service Policy explicitly seeks to create public aware-
ness of the dangers of unsafe abortion and to educate
clients on the complications of abortion. The South African
abortion law contains a provision that states that when
a woman requests a pregnancy termination, the medical
practitioner is required to inform her of her rights under
the act; the statute further obligates the state to promote
the provision of non-mandatory and non-directive counsel-
ing before and after the abortion. We were unable to deter-
mine whether laws regarding abortion information exist in
Nigeria or Zimbabwe.

Regional Legal Models

South Africa’s Choice on Termination of Pregnancy Act,
one of the most liberal abortion laws in the world, provides
an outstanding model for other countries who wish to liberal-
ize their abortion statutes. The South African law provides that
abortions are to be made available upon the demand of the
woman in the first trimester; abortions in later stages of preg-
nancy are also available with some limitations. Furthermore,
the law requires medical practitioners to inform women of
their rights and penalizes anyone who attempts to prevent a
woman from obtaining an abortion or who obstructs access

to facilities where abortions are performed.

E.STERILIZATION

Sterilizations are available in all seven Anglophone African

countries. As is the case with contraceptives, these nations

generally lack comprehensive laws and/or policies regarding
this method of family planning. With the exception of South
Africa, none of the countries have statutes that address steril-
ization specifically. Most other nations have some laws that
could potentially apply to sterilization procedures, such as the
statutes regulating surgical procedures generally in Kenya and
South Africa. Criminal code provisions in Ethiopia, Ghana,
and Nigeria regarding “maiming and disabling of essential
organs” and “grievous” bodily harm also potentially prohibit
sterilization. However, as evidenced by policies and practices,
these measures have not been interpreted to cover steriliza-
tions. South Africa’s Abortion and Sterilization Act, which
governs the sterilization of any person who is incapable of or
1s legally incompetent to consent to the procedure, provides
important protections for those who are not in a position to
consent to being sterilized.

Sterilization is currently offered in public health institutions
several countries. In Ethiopia, the procedure is performed in
public hospitals as well as by a national non-governmental
organization involved in population and family planning.
Ghana’s Reproductive Health Service Policy states that tubal
litigation and vasectomy are to be available as family planning
methods. In Kenya, male and female sterilization is provided
free of charge in government health facilities. Sterilization is
also available in Nigeria in government health institutions and
teaching hospitals. Government facilities in South Africa pro-
vide the procedure at no cost. Sterilizations are to be made
available at health centers and hospitals in Tanzania. In Zim-
babwre, sterilizations are available at institutions of the Ministry
of Health and Child Welfare and at private clinics.

No country mandates by law that a spouse consent to the
performance of a sterilization. However, in Ghana and Zim-
babwe, spousal consent is encouraged, while in Nigeria it is
common for a medical practitioner to require spousal consent.
It is not clear whether spousal consent is required for the pro-
cedure in South Africa. Additional requirements for obtaining
a sterilization also vary by country. For example, in Ethiopia
and Tanzania, a patient is eligible for sterilization as long as he
or she expresses a desire to limit family size. In Ghana, a client
must be fully informed and consent in writing to the proce-
dure. Similarly, in Kenya, informed consent is required.

Regional Legal Models

To prevent abuse, laws and policies regarding sterilization
must be carefully crafted to ensure a patient gives his or her
informed consent to the procedure. The law in South Africa
stands out because it establishes guidelines for sterilization
procedures and clarifies requirements for consent in certain
cases, thereby protecting the rights of individuals not capable

of consenting to a medical procedure.
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F. FEMALE GENITAL MUTILATION/
FEMALE CIRCUMCISION

G. HIV/AIDS AND SEXUALLY TRANSMITTED
DISEASES

The practice of FGM is prevalent in five countries profiled
in this report: Ethiopia (estimated at 90%); Ghana (estimated
at 30%); Kenya (estimated at 50%); Nigeria (estimated at
60%); and Tanzania (estimated at 10%). FGM does not occur
to a significant degree in either South Africa or Zimbabwe.

Of these five countries, only Ghana has specifically
criminalized the practice as a second-degree felony. The
Criminal Code provides that “[w]hoever excises, infibulates
or otherwise mutilates the whole or any part of the labia
minora, labia majora and the clitoris of another person...
shall be guilty of a second degree felony and liable on con-
viction to imprisonment of not less than three years” In
the other countries, criminal laws regarding assault may
provide theoretical protection from FGM.

Two countries have constitutional provisions that could
be used to address the issue of FGM. The Ethiopian Con-
stitution states that “[w]omen have the right to protection
by the state from harmful customs.” Laws, customs, and
practices that oppress women or cause bodily or mental
harm are also prohibited by the constitution. In Ghana, in
addition to the criminal penalties described above, the
constitution prohibits customary practices that harm one’s
physical and mental well-being.

In four of the five nations where FGM is prevalent, gov-
ernments have attempted to address FGM through means
other than criminal statutes. The strategies listed in Ethiopia’s
national health policy include identification and discourage-
ment of FGM. In Ghana, the discouragement of FGM is
one of the eight core components of the Ministry of Health’s
Reproductive Health Service Policy. The Assistant Minister
tor Culture and Social Services in Kenya announced that the
government had officially banned FGM. In Tanzania, a
National Committee on Traditional Practices was created to
raise awareness regarding FGM.

Regional Legal Models

Two models can be utilized to address FGM. The first,
exemplified by Ghana, is a law that expressly criminalizes
the practice. However, it should be noted that criminalizing
FGM involves the risk of driving the practice underground
and ignoring the vital need to educate communities regard-
ing its health impact on women and the need to provide
medical services to women who have undergone the
practice. Constitutional provisions that prohibit traditional
practices harmful to women, such as those present in Ethiopia
and Ghana, can also provide the basis for barring the practice
of FGM.

Few Anglophone African countries have laws and policies
addressing HIV/AIDS and STD issues in a comprehensive
manner. Those statutes now in existence give government
officials potential power to discriminate against individuals
with HIV/AIDS or STDs. None of the nations have adopt-
ed laws to protect individuals from discrimination by either
the state or private persons. Policies and government initia-
tives addressing issues of HIV/AIDS and STDs are more
prevalent than laws, but they, too, tend not to address
HIV/AIDS and STD issues in a comprehensive manner.

Laws Affecting HIV/AIDS and STDs

Three nations — Ethiopia, Nigeria, and Tanzania — have
no laws that deal expressly with either HIV/AIDS or STD:s.
To differing degrees, relevant laws are present in the remain-
ing four countries. The Criminal Code in Ghana prohibits
the publication of any advertisement arising from or relating
to a “venereal disease” or other “infirmity” arising from or
relating to sexual intercourse. In Zimbabwe, the Public
Health Act criminalizes the transmission of certain STDs and
empowers health authorities to investigate and detain infect-
ed persons.

In Kenya, AIDS is a “notifiable infectious disease,” a desig-
nation that requires certain activities to be reported to author-
ities. Furthermore, both AIDS and HIV have been deemed
“Infectious diseases” pursuant to the Public Health Act, there-
by empowering medical officers to undertake actions such as
entering and inspecting a premises in which the inhabitants
may have been exposed to an “infectious disease” and exam-
ining anyone at that site. A medical officer may also remove
a person to a hospital or to another place of isolation and
detain the person there until he or she is determined to no
longer constitute a danger to the public.

South Africa has several legal provisions that address issues
of HIV/AIDS and STDs. For example, AIDS is listed as a
“communicable disease” for the purpose of the Communica-
ble Disease Regulations, which allow for the quarantine of
persons carrying “‘communicable disease” and the compulso-
ry medical examination of persons suspected of being carri-
ers of “communicable disease” and who pose a danger to
the public health. Other provisions relating to HIV include
that found in the South African Medical and Dental Council
Guidelines, which state that no health worker may ethically
refuse to treat a patient solely on the grounds that the patient
is, or may be, HIV positive. Despite these and other regula-
tions, there is no comprehensive statute dealing with issues
relating to HIV/AIDS and STDs in South Africa. The South
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African Constitution does, however, have a provision that
guarantees that everyone has the right to equal protection and
benefit of the law and prohibits discrimination on enumerat-
ed grounds, including disability.

Policies Affecting HIV/AIDS and STDs

Three Anglophone African countries — Ghana, South
Africa, and Tanzania — have issued policies addressing issues
of HIV/AIDS and/or STDs. The Ghanaian government has
demonstrated its commitment to containing the spread of
AIDS through several policy measures. The Guidelines for
AIDS Prevention and Control generally seek to integrate
HIV/AIDS services into existing primary health care activi-
ties, while the R eproductive Health Service Policy targets the
prevention and management of HIV/AIDS with respect to
all sexually active individuals, including adolescents, pregnant
women, and commercial sex workers. South Africa has issued
a general health policy to combat HIV/AIDS. Perhaps the
most comprehensive HIV/AIDS policy has been set forth by
the Tanzanian government. The Ministry of Health has pub-
lished a comprehensive and progressive national policy on
HIV/AIDS and STDs. In addition to including strategies
for the prevention and treatment of HIV/AIDS and other
STDs, the policy sets forth the rights of individuals with
HIV and AIDS, including the right to privacy, as well as to
non-discrimination in a number of key areas such as employ-
ment, education, public transportation, and housing. A sepa-
rate section of the policy addressing issues of AIDS and
gender calls for women to be provided with basic education
about their bodies, human sexuality, and HIV/AIDS and
other STDs. The policy also encourages the criminalization
of the willful spread of HIV/AIDS and other STDs.

Four nations — Ethiopia, Kenya, Nigeria, and Zimbabwe
— have established either programs or government units
to address HIV/AIDS. For example, Ethiopia has added to
its administrative structure a Department of AIDS Preven-
tion and Control which has undertaken a visible public edu-
cation campaign regarding AIDS. The Kenyan government
created a National AIDS Committee to advise it regarding
control and prevention of the disease. Later, the Kenyan
National AIDS Control Programme, replaced by the Nation-
al AIDS and Sexually Transmitted Disease Control Pro-
gramme, was launched. Nigeria established a National AIDS
and STD Control Program with strategies to prevent and
combat the spread of HIV/AIDS and STD:s. In Zimbabwe,
the Minister of Health and Child Welfare set up a National
AIDS Coordination Unit and a National AIDS Advisory
Committee to establish programming to provide care to

AIDS patients, and to prevent and control HIV transmission.

Regional Legal Models

Comprehensive laws dealing with the issues of HIV/AIDS
and STDs do not exist in any of the seven countries. However,
broad policies, such as the one set forth in Tanzania, represent an
important step toward addressing critical issues such as protec-
tion from discrimination, disease prevention, and the treatment
and care for those individuals affected by HIV/AIDS or other
STDs. This policy also focuses on the need to educate women

regarding these issues.

H. REPRODUCTIVE TECHNOLOGIES

The only Anglophone African nation to promulgate a law
relating to artificial insemination is South Africa, whose Human
Tissue Act of 1983 regulates such procedures by restricting arti-
ficial insemination to married women and requiring spousal
consent. This law will have to be reviewed in the light of the
new Constitution’s prohibitions against unfair discrimination
on the basis of sex, gender, marital status, and sexual orientation.

Laws regulating surrogacy have been proposed.

. Understanding the
Exercise of Reproductive

Rights:Women’s

One of the most fundamental and serious problems con-
fronting the majority of women in Anglophone African
countries is the lack of legal reform in areas traditionally gov-
erned by customary and religious laws. Women sufter serious
discrimination due to non-uniform marriage and divorce
laws, the application of customary property laws that still favor
men’s ownership of land, societal norms that condone vio-
lence against women, and lack of equal access to education.
Some governments have attempted to redress certain of these
issues. For example, a few countries have sought to create uni-
form marriage and divorce laws, although in doing so they
have codified certain discriminatory practices based on cus-
tomary law. Other countries have failed to adequately reform
marriage, divorce, and property laws that continue to dis-
criminate against women. The issue of violence against
women is inadequately addressed in all of the nations,
although some governments have begun to initiate legal
reform and institute policies to address this problem. The
reform of laws relating to women’s legal status is fundamental

to improving women’s lives and health in this region.

A.RIGHTS WITHIN MARRIAGE

With the exception of Tanzania and Ethiopia, marriage and

divorce in most Anglophone African nations are governed by
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parallel legal regimes of civil, customary, and some types of
religious laws. Often, the customary and religious laws are
unwritten, resulting in considerable uncertainty regarding
their application.

Marriage Laws

In all seven countries, customary law continues to domi-
nate the practice of traditional marriages and permits several
practices within the institution that discriminate against
women. These practices include: polygamy; families contract-
ing unions between their sons and daughters and making
arrangements to pay marriage consideration or bridewealth,
which the woman’s family may have to refund should the
marriage be dissolved; “marital power,” which disables the
wife from contractually binding the joint household without
her husband’s consent; pledging of young girls in marriage;
presentation of a young girl as compensation in a dispute;
forced marriage of widows into their late husbands’ families
(widow inheritance); prohibitions on widows remarrying;
harsh rites at widowhood and the periodic seclusion of
women; and exclusion of widows from rights of inheritance
related to their husbands’ estate. In some customary unions, a
woman’s consent may not be necessary. In northern Nigeria,
forced marriage is not prohibited, even though it is formally
prohibited in the south. Although Ethiopia’s 1994 Constitu-
tion provides that marriage may be entered into only with the
consent of both spouses, the Civil Code specifies that if con-
sent is prompted by “reverential fear” toward any person, it is
not considered to have been obtained by violence in contra-
vention of the Civil Code.

Uniform marriage laws applicable to every citizen do
not exist in three nations: Ghana, Kenya, and Nigeria. Rather,
each distinct ethnic or religious community is governed
by its own set of customary laws. In both Ghana and Kenya,
legal commissions concluded over 30 years ago that the
parallel systems of statutory, customary, and religious mar-
riage should be unified in a single statutory scheme. These
initiatives were prompted, at least in part, by concerns regard-
ing certain customary practices that discriminate against
women, such as those that relate to inheritance. However,
reform never occurred in either country. Ghana enacted a
law in 1985 providing for the registration of all customary
law marriages and divorces; six years later, however, the law
was amended to make marriage registration optional. In
Nigeria, both customary and civil marriages are legally
valid throughout the country. In the northern states, mar-
riages under Islamic law, in which a man may have up to
four wives, are also legally recognized. In all three countries,
even piecemeal legal reforms and efforts to enforce existing

laws to end discriminatory practices in customary marriage

law, such as forced marriage in southern Nigeria, have been
very limited.

In Mainland Tanzania and Ethiopia, civil, religious, and cus-
tomary marriages are governed by a uniform statutory system.
However, these uniform laws codify discriminatory practices.
For example, the minimum age of first marriage is 18 for men
and 15 for women in both countries. Moreover, in Tanzania,
the Law of Marriage Act permits men, but not women, to
enter into polygamous unions. In addition, statutory provisions
that benefit women are not always followed. In Tanzania,
despite the provision of the Law of Marriage Act that states
that parties must freely consent to enter into marriage, the
families often do not consider the consent of the bride-to-be
for marriages celebrated under customary norms.

Despite ongoing shortcomings, significant reforms to mar-
riage laws have been undertaken in several countries. In South
Africa, “marital power,” which restricted a wife’s capacity to
enter into a contract and to litigate, was abolished for all civil
marriages in 1993.Tanzania’s Law of Marriage Act reinforces
the capacity of married women to enter into contracts and
enables women to own their own property absent any agree-
ment to the contrary. In Zimbabwe, a customary marriage is
legally valid only if it is registered under the Customary Mar-
riages Act. Unregistered customary marriages are, however,
legally recognizable with respect to spousal claims of mainte-
nance and the custody and rights of succession of children
from the union. In response to the continued prevalence of
customary marriage practices, the Zimbabwean government
has prosecuted certain practices, introduced legislation to clar-
ify existing laws aimed at combating these practices, and initi-
ated training for magistrates and chiefs (who deal with the
majority of customary law cases) on civil law developments
that affect customary practices. For example, in 1993,
Zimbabwe’s Parliament prohibited the customary practice
of refusing to bury women until payment of the bridewealth
was complete.

Divorce and Custody Law

As 1s the case with marriage, customary legal regimes,
rather than a uniform statutory scheme, are often applied to
dissolve a customary marriage in four countries: Ghana,
Kenya, Nigeria, and South Africa. In such cases, traditional
authorities, families of the couple, or courts determine
whether valid grounds for the divorce under customary law
have been stated. They also decide issues of property divi-
sion and child custody. But many traditional norms applied
in this arena overtly discriminate against women. For exam-
ple, among certain ethnic groups in Kenya, a single act of
adultery by the wife is grounds for divorce, although the hus-

band’s adultery is never a cause for dissolving the marriage.
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Similarly, the wife’s barrenness is grounds for divorce where-
as the husband’s infertility is not. In Nigeria, women married
under Islamic law may be unilaterally divorced by their hus-
bands and those married under non-Islamic customary law
are subject to undefined grounds for divorce applied by cus-
tomary law courts. In contrast, women married under statu-
tory law may have their marriages dissolved pursuant to the
1970 Matrimonial Causes Act, which specifies the situations
under which the marriage may be deemed “irretrievably”
broken; these include unreasonable marital behavior such as
failure to pay maintenance for at least two years. Unfortu-
nately, the fact that such statutes are not necessarily applied to
marriages entered into under customary or religious law per-
petuates the application of discriminatory norms detrimental
to women.

In the three remaining nations, uniform laws do govern
divorce and custody. Ethiopia’s Civil Code provides for disso-
lution of marriage regardless of whether it was contracted
under civil, customary, or religious law. “Family arbitrators”
determine whether “serious cause” or “other causes” justify
granting the divorce. Unfortunately, the system gives arbitrators
substantial discretion in determining whether to penalize the
spouse seeking divorce with respect to property distribution
where no “serious cause” is demonstrated or if “serious cause”
is attributable to one of the spouses. Tanzania’s Law of Marriage
Act also governs divorce, including division of property, pay-
ment of maintenance, and child custody. The law is generally
progressive in its intent to ensure that women who did not con-
tribute directly to the purchase of matrimonial property are not
denied a share of that property. In Zimbabwe, a single statute,
the Matrimonial Causes Act, applies to dissolution of civil and
registered customary marriages. However, there is no legal
action available for divorce from an unregistered customary
marriage — the country’s most common form of marriage.
This statutory scheme prevents Zimbabwean women in cus-
tomary marriages from obtaining a legal divorce.

Most customary practices related to child custody favoring
the father’s custody in patrilineal groups and the mother’s cus-
tody in matrilineal groups have given way to statutes mandat-
ing that custody decisions be made on the basis of the child’s
best interests. However, some statutes and customary practices
continue to favor granting custody to the husband or wife.
For example, under South Africa’s Guardianship Act of 1993,
mothers retain guardianship of their children after divorce,
thus reversing customary laws favoring the father’s custody of
children if bridewealth was paid. Ethiopia and Tanzania also
have statutory presumptions favoring the mother’ custody of

young children.

Regional Legal Models

An optimal model law relating to marriage would establish
a uniform statutory system applicable to all marriages. Tanza-
nia’s Law of Marriage Act, applicable in Mainland Tanzania,
provides a useful example, although no model law should
contain the overtly discriminatory provisions it contains con-
cerning age at marriage and polygamy. The Ethiopian Civil
Code, which recognizes marriages contracted under civil,
religious, and customary laws, seeks to protect women by reg-
ulating the legal effects of marriage with respect to personal
relations and property. A uniform marriage law that regulates
all marriages and specifically prohibits all discriminatory
customary marriage practices does not yet exist in any
country — such reform would benefit women by funda-
mentally improving their legal status under the law.

As in the case with respect to marriage laws, none of the
divorce laws in these seven countries can be used as a model.
A uniform statutory regime should govern all divorces, man-
dating that all divorces be registered and that a civil court
approve all property settlements and child custody arrange-
ments. Where a uniform statutory scheme is already in place,
all discriminatory provisions that adversely affect women with
regard to grounds for divorce and property settlement must

be repealed.

B. ECONOMIC AND SOCIAL RIGHTS

Property Rights

In all of the seven Anglophone African countries, constitu-
tional and statutory recognition of women’s right to acquire,
control, transfer, and inherit property is often undermined
by the continued application of customary laws that overt-
ly discriminate against women. For example, although the
Constitution of Ethiopia provides for women’s equal right to
“acquire, administer, control, transfer and benefit from prop-
erty,” as well as to equal treatment in the inheritance of prop-
erty, under customary laws still applied in the north of
Ethiopia a woman is not allowed to inherit land unless her
father dies before giving her hand in marriage;in that case, she
is entitled to a dowry. In the south of Ethiopia, customary
law still bars women from inheriting land, despite the fact that
this practice contravenes the Civil Code. Similarly, in Ghana,
the Constitution guarantees the right of every person to own
property and the right of spouses to equal access to property
jointly acquired. Customary legal practices that have tradi-
tionally disfavored women’s acquisition of desirable plots of
land generally, upon dissolution of a marriage, and through
inheritance and intestate succession, continue to be applied.
A promising reform was enacted in 1985, the Intestate Suc-

cession Law, to provide a uniform law irrespective of the type
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of marriage — customary, religious, or statutory — contract-
ed by the couple and to reverse discriminatory provisions in
earlier laws. The law 1s applied to customary marriages so long
as the court concludes that the marriage was validly contract-
ed under customary law.

Regional Legal Models

None of the seven countries have completed essential legal
reforms with respect to property rights of women. While
the Ghanaian and Ethiopian constitutions offer models of
important constitutional guarantees in this area, integration
of these guarantees into the legal fabric of everyday life has yet
to be achieved. Statutory reform efforts such as the the Intes-
tate Succession Law in Ghana and the Succession Act in
Kenya are promising initiatives that must be rigorously
applied to eliminate discriminatory customary law.

Labor Rights

The Anglophone African region continues to fall short in
legally protecting women’s rights in employment. Several
countries have constitutional provisions granting all citizens
the right to work and to equal pay for equal work. Women,
however, continue to be disadvantaged by paternalistic laws
prohibiting them from working certain jobs and certain
hours. For example, the Ethiopian Constitution provides that
women have the right to equality in employment, promo-
tion, pay, and the entitlement to bequeath pensions. It also
entitles women to remedial and affirmative action measures to
redress past inequality and discrimination. However, a 1993
labor proclamation prohibits women from doing certain types
of work that are considered “arduous or harmful to their
health.” Similarly, the Ghanaian, Nigerian, and Tanzanian con-
stitutions prohibit discrimination and guarantee equal pay for
equal work, yet labor laws bar women from working at night
or underground, such as in mines. All of these constitutions
entitle women to certain maternity benefits.

Regional Legal Models

‘While the progressive constitutional provisions of various
countries provide some hope that the shortcomings in labor
laws will eventually be eradicated, none of these countries can
be seen as a model because they have not yet repealed numer-
ous discriminatory laws. The two countries with more com-
prehensive statutes protecting women in employment —
South Africa and Zimbabwe — provide useful models. South
Africa’s 1995 Labour Relations Act prohibits unfair dismissal
on the basis of pregnancy and direct or indirect discrimination
on the basis of gender, marital status, and “family responsibil-
ity.” In addition, the new South African government has pub-
lished proposals for a new employment standards law which
seek to provide uniform protections to all workers. The coun-

try’s Employment and Occupational Equity Statute proposes

measures to eradicate discrimination in the workplace. Zim-
babwean law prohibits gender discrimination in employment
and provides for fines for violation of the specific provisions
in this regard. Moreover, the government has an affirmative
action policy in place for hiring in all civil posts.

Rules Governing Credit/ Access to Credit

While formal laws in the Anglophone African countries
analyzed do not directly limit women’s access to credit, many
other customary laws disable women from acquiring land or
other assets to serve as the collateral required by most com-
mercial lenders. In some cases, commercial lenders still apply
policies that require a male guarantor or a husband’s support
of a credit application. The governments of Ghana, Kenya,
South Africa,and Zimbabwe have recognized that due to cus-
tomary practices, most women lack the means to acquire the
collateral ordinarily required by commercial banks. These
governments have instituted programs to provide access to
loans and training for women entrepreneurs. However, more
affirmative policies to improve women’s access to credit, as
well as to improve women’s educational level and social status,
must be implemented in all of the seven countries.

Access to Education

Lack of effective access to education continues to plague
the vast majority of girls and women in all of the Anglophone
African countries. Government policy statements in virtually
every nation recognize the issue of significant disparities in
enrollment and completion rates for girls and young women
at all levels of their educational systems. For example, Ghana’s
Constitution grants an equal right to educational opportuni-
ties and facilities and provides for free, compulsory basic edu-
cation and the gradual introduction of free secondary
education. The Education Act in Zimbabwe contains similar
provisions. Kenya’s 1994-1996 National Development Plan
recognized the disadvantage of girls with respect to educa-
tion and outlined various remedial steps. In Nigeria, the fed-
eral government has allocated funds to establish women’s
education centers in each local governmental area to promote
opportunities for women, while some Nigerian states have
made school attendance mandatory, prohibiting withdrawal
of female students for the purpose of marriage. The new
South African government has enacted specific laws and poli-
cies to eradicate gender disparities in the educational system.
In all of the countries, governments must do more to address
the causes of low female enrollment and completion rates.

Women’s Bureaus

In most Anglophone African nations — Ethiopia, Ghana,
Kenya, South Africa, and Tanzania — women’s bureaus form
part of the government and are assigned to deal with policy

issues of concern to women. While progressive in concept,
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greater resources should be provided to these institutions to
facilitate their involvement in numerous legal reform mea-
sures including reproductive rights, access to education, and

economic development, among others.

C.RIGHT TO PHYSICAL INTEGRITY

Rape

All of the seven Anglophone African countries criminalize
rape. There are no significant differences in the definition of
the crime, which is defined as a male having sexual intercourse
with a woman without her consent or,in some countries, with
consent obtained by force, fraud, threats, or intimidation. Rape
other than by the insertion of the penis in the vagina does not
fit this definition and may only be prosecuted as another sex-
ual crime such as “indecent assault” or an “unnatural” sexual
oftense. In the Nigerian Criminal Code applicable in the
north, the definition of rape recognizes that women are unable
to freely consent to sexual intercourse in the face of nonvio-
lent social or economic threats. Punishment for conviction for
rape varies. In Kenya and Nigeria, it is life imprisonment; in
Ethiopiaitis 10 years’ “rigorous imprisonment”;and in Ghana
and Zimbabwe it may be punished by either a fine or impris-
onment for a period determined by the court.

Marital rape is only recognized as a crime in South Africa,
where the 1993 Prevention of Family Violence Act provides
that a husband may be convicted of raping his wife. In con-
trast, the northern Nigerian Penal Code and laws in Ethiopia
specifically exempt marital intercourse from the definition of
rape. In other countries such as Ghana and Kenya, it is accept-
ed that a husband cannot rape his wife because her consent is
implied by marriage; only if the couple is judicially separated
could a husband theoretically be convicted of rape.

Another serious problem with Anglophone African rape
laws is the application of evidentiary rules that favor defen-
dants and disadvantage rape victims. For example, Ghana and
South Africa apply the “cautionary rule,” which requires
the court to take additional care in accepting the uncorrobo-
rated testimony of rape victims. Thus, the prosecution faces an
additional burden of proof beyond the reasonable doubt
standard applied to other assault crimes. The effect of this
additional burden could be to dissuade law enforcement ofti-
cials from pursuing charges based primarily on the rape vic-
tim’s testimony. In Ghana, forceful resistance to rape must be
shown by the prosecution to establish lack of consent. In
South Africa and Zimbabwe, the victim’s prior sexual history
may be admitted as relevant in certain circumstances.

Regional Legal Models

Two issues emerge as essential to advancing the protection

of rape victims in Anglophone Africa. First, rape laws must be

amended to specifically criminalize marital rape. Second,
existing rape laws must be better enforced and rape survivors
should be treated by law enforcement authorities with the
dignity and sympathy that victims of any violent crime
deserve. With respect to rape between non-spouses, the crim-
inal laws in the seven countries are adequate. This is an
instance where the existence of laws is insufficient to curtail a
major societal problem.

South Africa’s marital rape laws, part of the Prevention of
Family Violence Act, should provide a useful regional model.
Also in South Africa, the Wynberg Sexual Oftenses Court was
established in 1992 to address the problem of a criminal jus-
tice system hostile to rape victims. The court employs women
assessors and specially trained prosecutors and provides sepa-
rate waiting rooms for plaintiffs and defendants. Moreover,
police officers in the area are trained as rape specialists. This
effort is promising, though it needs to be implemented on a
far larger scale. Other countries should undertake similar
measures as a means to communicate the government’s seri-
ous attitude toward prosecuting rapes in a manner that does
not further victimize the victim.

Domestic Violence

Domestic violence is a serious problem in all of the coun-
tries, exacerbated by customary norms that permit husbands
to assault their wives, at least to a certain degree. Virtually
every customary legal regime in Kenya grants husbands the
right to “chastise” their wives for “misconduct,” although
“unjustified or excessive beating” by the husband is ground
for divorce. Indeed, many customary divorce laws implicitly
sanction wife beating and other forms of domestic violence
by including only extreme forms of violence, such as grievous
bodily harm, as grounds for divorce. Similarly, in northern
Nigeria, husbands may “correct” their wives with physical
punishment under certain customary regimes if the punish-
ment if not “unreasonable in kind or in degree” and does not
cause “grievous harm.”

There are few laws in the seven nations that deal specifi-
cally with domestic violence. In most cases, women must rely
on general criminal code provisions that deal with assault —
the unlawful infliction of bodily harm on any person —
when confronted with abusive behavior. However, several
countries have civil remedies that may provide redress to vic-
tims of domestic violence.

South Africa’s 1993 Prevention of Family Violence Act
includes a specific civil remedy for victims of domestic vio-
lence that is expeditious and relatively inexpensive. It provides
that an interdict may be issued by a judicial authority to pro-
hibit the alleged abuser from engaging in various acts, includ-

ing assaulting or threatening the complainant or a child living
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with her. The interdict subjects the alleged abuser to arrest if
he fails to comply and carries a penalty for violation of a fine,
imprisonment up to 12 months, or both. The South African
Law Commission is currently reviewing the act, which has
been criticized on a number of grounds, including its failure
to protect partners in homosexual relationships and family
members who are not parties to a marriage; its inadequate
definition of what constitutes family violence; and its failure
to address the issue of rehabilitation and counseling for per-
petrators of violence.

In Zimbabwe, a victim of domestic violence may apply to
a court for a “binding-over” order to protect herself from any
person, including her spouse, who is acting violently or using
threats to her person or property. If a husband violates a bind-
ing-over order, he is subject to arrest and forfeits the bond
posted. In 1993, the Zimbabwean government assigned com-
munity relations liaison officers to police precincts to provide
counseling for victims of sexual assault. In March 1996, the
president stated that incidents of domestic violence and sex-
ual abuse had reached disturbing levels and encouraged legal
organizations and advocacy groups to submit proposals for
the reform of criminal law. Women’s organizations have sug-
gested legislation that criminalizes acts of domestic violence
within both registered and unregistered marriages, including
acts of harassment, stalking, verbal abuse, and marital rape;
requires health workers, teachers, and other care-givers to
report suspected incidents of domestic violence to the police
or social workers; and empowers judges to grant an injunction
preventing the perpetrator from assaulting or threatening the
victim, entering the victim’s home, or committing any other
act the judge may specify. Although no specific remedy is pro-
vided for, Tanzania’s Marriage Act states that “notwithstand-
ing any custom to the contrary, no person has any right to
inflict corporal punishment on his or her spouse.”

Regional Legal Models

The lack of enforcement of existing criminal assault laws
against domestic abusers must be urgently addressed by all of
the Anglophone African countries. South Africa and Zim-
babwe have civil remedies available to women that provide
hopeful models. Other nations should consider enacting sim-
ilar laws to encourage and better equip women to combat
domestic violence. In Zimbabwe, recent government initia-
tives and rhetoric offer the most hopeful example of govern-
ment action to combat the problem of domestic violence.

Sexual Harassment

Most countries in Anglophone Africa have not adapted
specific laws prohibiting sexual harassment. Only Kenya
specifically criminalizes both physical and verbal sexual

harassment. Pursuant to Section 144 of Kenya’s Penal Code,

an act of physical sexual harassment constitutes a felony,
whereas verbal sexual harassment is punishable as a misde-
meanor offense.

Ethiopia, Ghana, Nigeria, and Tanzania have yet to address
the issue in a systematic manner. While no legislation in South
Africa specifically addresses sexual harassment, the govern-
ment has begun taking action to combat the practice. Under
the South African Labour Relations Act of 1995, a commis-
sion is charged with providing employers and employees with
advice and training concerning prevention of sexual harass-
ment in the workplace. In 1989, a South African court found
a senior executive guilty of touching a woman co-worker
inappropriately and held that employers have a duty to ensure
that employees are not subjected to sexual harassment. In this
case, the common law has substituted for the lack of statuto-
ry law on the subject. The case’s precedential value may assist
other South African women to press sexual harassment claims
pending the passage of specific legislation. Despite evidence
that sexual harassment is a common complaint, Zimbabwe
has no laws governing sexual harassment in the private sector,
although public service regulations prohibit sexual harassment
in the workplace of government employees.

Regional Legal Models

While apparently not enacted to address the issue of sexu-
al harassment in the workplace, the criminal provisions in

Kenya provide a useful starting point for other countries to

draft laws addressing the issue.

iv. Focusing on the

Rights of a Special Group:

Many issues affecting adolescents and their health are not suf-
ficiently addressed by the governments of the countries pro-
filed in Anglophone Africa. For example, young women are
often not protected from harmful practices due to the gener-
al lack of laws regarding FGM and age of first marriage. Sim-
ilarly, policies regarding adolescents’ reproductive health and
sex education for adolescents fail to take a comprehensive
approach, and thus do not provide effective information and

services to this special group.

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

While many countries may in practice place restrictions on
access to contraceptives for adolescents, two countries par-
tially restrict access outright. The Child Care Act in South
Africa prohibits persons under the age of 15 access to contra-
ceptives without the consent of their parent or guardian. In

Zimbabwe, the National Family Council and government
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clinics do not dispense contraceptives to anyone under the
age of 16.

Although five of the seven countries — Ethiopia, Ghana,
Kenya, Tanzania, and Zimbabwe — address the issue of repro-
ductive health and adolescents, they do so to differing degrees.
In Ethiopia, Ghana, Kenya, and Tanzania, existing national
policies specifically address the reproductive health needs of
adolescents. Ghana has set forth a comprehensive strategy to
address adolescents’ reproductive health needs. In addition to
seeking to integrate adolescent reproductive health issues into
its Population Policy and Reproductive Health Service Poli-
cy, the government issued a separate Adolescent Reproduc-
tive Health Policy in 1996 addressing a range of issues
including gender equity, education, employment, unsafe abor-
tion, FGM, and HIV/AIDS. Ethiopia’s Population Policy sets
forth a strategy for the establishment of reproductive health
counseling for teenagers and youth, and the inclusion of fam-
ily planning in public schools, without mentioning the provi-
sion of reproductive health services to this group. Kenya raises
the need to address the issue of contraceptives for youth in its
Health Policy Framework. In Tanzania, the Family Planning
Guidelines place much emphasis on the issue of reproductive
health and adolescents by stating that all males and females of
reproductive age, including adolescents, are entitled to family
planning information, education, and services. Furthermore,
these guidelines provide that adolescents are entitled to coun-
seling on family planning information and that sexually active
adolescents are to be counseled on access to methods that are
suitable to them. While not incorporated into its policy
framework, Zimbabwe, through its National Family Council,
has attempted to modify its facilities to serve the youth pop-
ulation and to work with community youth organizations;

the government has also established a Youth Advisory.

B. FEMALE GENITAL MUTILATION AND
ADOLESCENTS

In the five countries where FGM is prevalent, Ethiopia,
Ghana, Kenya, Nigeria, and Tanzania, it is usually performed
on young girls or teenagers. For example, in Ethiopia, girls
undergo FGM at the age of seven days, seven years, or during
their teenage years. The procedure is performed in Nigeria on
children when they are one week old or a few years old. Yet
only Ghana has a specific law addressing FGM. For further
discussion regarding the trends in this area, see earlier section
on FGM above.

C. MMARRIAGE AND ADOLESCENTS

In most countries, the mosaic of laws governing family law
matters results in numerous laws, some of which may conflict,

regarding the age of first marriage. For example, in Nigeria

the laws governing age at first marriage are not uniform
throughout the federation. Under most forms of customary
law in Nigeria, the minimum age is puberty or age 12 for
girls; Islamic law provides no minimum age. Except in the
eastern states, where a statutory minimum has been set, these
customs have not been superseded by any other uniform law.
Similarly, in Tanzania, there are contradictory laws regarding
age of first marriage. For example, the Penal Code states that
any person of African or Asiatic descent may marry or permit
the marriage of a girl under the age of 12 as long as it is not
intended that the marriage be consummated before the girl
reaches the age of 12. This provision directly conflicts with
the Law of Marriage Act, which establishes 15 as the mini-
mum age of first marriage for women.The Marriage Act itself
provides for exemptions to this provision, allowing for mar-
riage with judicial consent for women and men who are at
least 14 years old. Many countries, if they provide a minimum
age of first marriage, prescribe different ages for men and
women. For example, in Ethiopia and Zimbabwe, the civil
codes set the minimum age of first marriage at 18 years for

men and 15 for women.

D. EDUCATION AND ADOLESCENTS

See section on Access to Education above.

E.SEX EDUCATION FOR ADOLESCENTS

Most governments in the region have not issued comprehen-
sive sex education policies, although some form of sex educa-
tion is part of a school curriculum in four of the countries —
Ghana, Nigeria, South Africa,and Zimbabwe. In South Africa,
a comprehensive package on health, including sexual health, is

to be introduced into schools for the first time in 1997.

F. SEXUAL OFFENSES AGAINST MINORS

All of the countries have provisions in their criminal codes
that deal specifically with sexual offenses against minors.
Statutory rape is criminalized in every nation, with the pro-
tected age ranging from 13 years in Nigeria to 16 years in
Zimbabwe. Despite the existence of this protection, most of
the criminal statutes also allow reasonable mistake concerning

the girl’s age as a defense to a statutory rape charge.

v.Conclusion |

The numerous trends that have emerged from our analysis of
the formal laws and policies of seven Anglophone African
nations make it difficult to focus on only a few key themes
affecting women’s reproductive health and rights. Nonetheless,
this assessment of a broad array of laws and policies does lead
to the emergence of overall patterns that provide a critical

context for reform efforts in the region. Each of these macro-
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level trends represents a major challenge to the ultimate real-
ization of reproductive rights and women’s empowerment.

The first crucial regional pattern is the gap that exists
between formal policy statements and their execution. Most of
the seven Anglophone African nations have numerous policies
addressing a range of common reproductive health problems,
including high rates of maternal and infant mortality, and
transmission of HIV/AIDS. Yet these health problems contin-
ue to persist and, in some cases, worsen. This difference
between stated policy and its effect is most likely attributable to
severe shortcomings in government actions. The lack of eftec-
tive execution of policies is particularly evident with regard
to women’s empowerment. Almost all Anglophone African
policies repeatedly refer to the need to address women’s low
status.Yet, most governments have made few systematic efforts
to improve women’s legal rights or their economic condition.
The reason for this lack of policy enforcement can range from
resource limitations to a lack of political will to a general lack
of government accountability. Irrespective of the rationale for
the weak enforcement of policies, the result is to diminish the
utility of government policy enunciation as a tool by which to
improve reproductive health and rights. For these reasons, the
systems by which policies are to be enforced are as important
to analyze as the policies themselves.

Another trend that emerges from this review of seven
Anglophone African countries is the weak enforcement of
laws. Two major facts explain this problem. First, in all of the
nations, the judicial branch of government tends to be weak
in comparison with the executive and legislative arms. Hence,
particularly in a common law system, the ability of courts to
develop laws and to adjudicate disputes is limited. Second, in
most nations, there appears to be limited access to the formal
judicial system. Legal services for low-income individuals are
limited, as is their knowledge of the law and the rights it may
bestow. One of the important effects of a weak legal system is
that women aggrieved by legal measures that run contrary to
constitutional principles or to other laws are not able to access
effective judicial remedies to redress violations of their rights.

A third regional characteristic is that laws and policies
affecting women’s reproductive lives often contradict one
another. A striking instance of these conflicts lies in the poli-
cy of all seven governments to provide comprehensive con-
traceptive and family planning services. Despite these
commitments, all of the countries except South Africa legal-
ly restrict abortion, making it available only on a limited basis.
Even legal abortions are generally not provided within gov-
ernment health facilities.

Finally, it appears that in most nations there may also be a

disparity between constitutional provisions and international

human rights, on the one hand, and certain customary laws.
This conflict is particularly relevant with respect to customary
law that discriminates against women. For example, Ghanaian
legislation permits customary personal laws to be applied by
the courts in cases where the parties intended for them to
apply. This legal scheme tends to leave women vulnerable to
local customs — such as those relating to marriage, divorce,
and property rights — that may discriminate against them.
Yet the Ghanaian Constitution states that it prohibits discrim-
ination on the basis of gender and “all customary practices
which dehumanise or are injurious to the physical and mental
well-being of a person.” In addition, Ghana, like the other
Anglophone African nations, is a signatory to CEDAW. Hence,
pursuant to both domestic and international laws, Ghana is
obligated to take appropriate measures to ensure application of
its constitutional precepts and those required under its inter-
national obligations to the lives of all Ghanaian women.
Despite the challenges associated with the enforcement
and consistency of laws and policies, such regulations are crit-
ical tools by which to advance social changes that promote
reproductive rights and women’s empowerment. Formal laws
and policies remain the primary means utilized by govern-
ments to express their objectives and to regulate the actions of
their citizens. Such enunciations set the stage for the rights
that are to be enjoyed by all people within that nation. Given
the realities, a primary obstacle to the promotion of repro-
ductive rights is the lack of governments’ commitment to
social justice, particularly those rights associated with women.
While developing such commitment is a long-term endeav-
or, governments can undertake certain short-term measures
to lay the groundwork for women’s reproductive rights. R el-
evant legal and policy reform that advances women’s rights
and enhances their access to reproductive health care would

constitute such a first step.
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