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Preface

The concept of global governance, which first emerged in the social sci-
ences, has triggered different responses in the discipline of law. This
volume contains our proposal. It approaches global governance from a
public law perspective which is centered around the concept of interna-
tional public authority and relies on international institutional law for
the legal conceptualization of global governance phenomena.

This proposal results from a larger project which started in 2007. The
project is a collaborative effort of the directors of the Max Planck Insti-
tute for Comparative Public Law and International Law, research fel-
lows and friends of the Institute, as well as eminent members of the
Law Faculty of the University of Heidelberg. Most of the materials
contained in this volume were first published in the November 2008 is-
sue of the German Law Journal (http://www.germanlawjournal.com).
We would like to express our sincere gratitude to the journal’s editors in
chief, Professors Russell Miller (Washington and Lee University School
of Law) and Peer Zumbansen (Osgoode Hall Law School, York Uni-
versity, Toronto), for the opportunity to publish our papers as a special
issue of their journal. The 2008-2009 University of Idaho College of
Law German Law Journal student editors deserve special recognition
for their hard and diligent work during the publication process. At the
Institute, Eva Richter, Michael Riegner and the editorial staff of this
publication series were instrumental in bringing this publication to frui-
tion.

The comments on some of the contributions in this volume reflect the
discussions at an international workshop held at the Max Planck Insti-
tute in April 2008. We are grateful to all discussants for their valuable
input. Two articles at the end of the book develop contrasting concep-
tualizations of the same phenomena.

This volume mirrors the authors’ current views within a longer process
of reflection on contemporary governance at the international level. As



VI Preface

a matter of course, those views are not entirely homogeneous, but com-
prise diverging and critical voices. The discussion continues.

Heidelberg, January 2009 Armin von Bogdandy
Ridiger Wolfrum

Jochen von Bernstorff

Philipp Dann

Matthias Goldmann
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Developing the Publicness of Public
International Law: Towards a Legal Framework
for Global Governance Activities

By Armin von Bogdandy, Philipp Dann & Matthias Goldmann*

A.
B

Introduction: The Project in a Nutshell
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I.  Global Governance: Strengths and Weaknesses of the Dominant
Approach
II.  The Deficiencies of Global Governance from a Public Law
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A. Introduction: The Project in a Nutshell

The research project which this article introduces, proposes a distinctly
public law approach to the deep transformation in the conduct of pub-
lic affairs epitomized by the term global governance. We were intrigued
to find in many policy fields an increasing number of international in-
stitutions playing an active and often crucial role in decision-making
and policy implementation, sometimes even affecting individuals. Thus,
a private real estate sale in Berlin is blocked by a decision of the UN Se-
curity Council Al-Qaida and Taliban Sanctions Committee;! the con-
struction of a bridge in Dresden is legally challenged because the af-
fected part of the Elbe river valley had been included on UNESCO’s
list of World Heritage;> or educational policies most relevant to our
children are profoundly reformed due to the OECD Pisa rankings.’
These examples illustrate that governance activities of international in-
stitutions may have a strong legal or factual impact on domestic issues.
This calls upon scholars of public law to lay open the legal setting of
such governance activities, to find out how, and by whom, they are
controlled, and to develop legal standards for ensuring that they satisty
contemporary expectations for legitimacy.

This article sketches out the objective, argument and approach of our
project and proceeds in three steps: a first step specifies the object of
analysis (B.); a second step discusses how the phenomena thus identi-
fied should be approached in a legal perspective (C.); in a third and final
step, we explain the concrete methodology of our project (D.).

In the first step, we argue that the discourse on global governance pro-
vides important new perspectives on phenomena of international coop-
eration (B.L); but it is deficient from a public law perspective as the
concept of global governance does not allow for the identification of
what the focus of a legal discourse should be, i.e. those acts by which
unilateral authority is exercised. Such unilateral authority is the greatest

1 ECJ, Case C-117/06, Méllendorf, 2007 ECR 1-8361. On the Al-Qaida
and Taliban Sanctions Committee see Clemens Feiniugle, in this volume.

2 Sichsisches Oberverwaltungsgericht, Case 4 BS 216/06, decision of 9
March 2007, published in 60 DIE OFFENTLICHE VERWALTUNG 564 (2007); see
Diana Zacharias, in this volume.

3 Armin von Bogdandy & Matthias Goldmann, The Exercise of Interna-
tional Public Authority through National Policy Assessments. The OECD’s

PISA Policy as a Paradigm for a New Standard Instrument, 5 INTERNATIONAL
ORGANIZATIONS LAW REVIEW 241 (2008).
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challenge to the basic principle of individual freedom. Public law, at
least in a liberal and democratic tradition, concerns the tension between
unilateral authority and individual freedom, and is a necessary require-
ment for the legitimacy of public authority, which is both constituted
and limited by public law (B.IL). In order to provide a basis for legal
analysis and to identify phenomena that need justification, we propose
focusing on the exercise of international public authority. We argue that
any kind of governance activity by international institutions, be it ad-
ministrative or intergovernmental, should be considered as an exercise
of international public authority if it determines individuals, private as-
sociations, enterprises, states, or other public institutions. We believe
that this concept enables the identification of all those governance phe-
nomena which public lawyers should study (B.IIL.). Proposing this
concept means complementing the concept of global governance with a
concept more appropriate for legal analysis and the development of le-
gal standards for legitimate governance. On a more general level, this
concept should contribute to a deeper understanding of the historic
transformation underlying the concept of global governance.

In the second step, we develop a public law approach to the exercise of
international public authority on the basis of international institutional
law (C.). We share the aim to better understand and develop the law re-
lating to international governance activities with recent streams of legal
research such as the Global Administrative Law movement,5 the re-
search on an emerging international administrative law,5 as well as the

4 For different interpretations of this transformation see e.g. JURGEN
HABERMAS, DIE POSTNATIONALE KONSTELLATION (1998); MICHAEL HARDT &
ANTONIO NEGRI, EMPIRE (2002); ANNE-MARIE SLAUGHTER, A NEW WORLD
ORDER (2004). From a domestic viewpoint see e.g. TRANSFORMING THE
GOLDEN-AGE NATION STATE (Achim Hurrelmann, et al. eds., 2005).

5 Benedict Kingsbury, Nico Krisch & Richard Stewart, The Emergence of
Global Administrative Law, 68 LAW AND CONTEMPORARY PROBLEMS 15
(2005); Sabino Cassese, Administrative Law Without the State? The Challenge
of Global Regulation, 37 NEW YORK UNIVERSITY JOURNAL OF INTER-
NATIONAL LAW AND POLITICS 663 (2005); Daniel C. Esty, Good Governance at
the Supranational Scale: Globalizing Administrative Law, 115 YALE LAwW
JOURNAL 1490 (2006).

¢ Eberhard Schmidt-Afimann, in this volume; German original published
under the title Die Herausforderung der Verwaltungsrechtswissenschaft durch
die Internationalisierung der Verwaltungsbeziehungen, 45 DER STAAT 315
(2006).
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debate surrounding the constitutionalization of international law.” We
hold that a synthesis of these approaches is best suited to provide a
meaningful framework for analysis and critique. The legal framework
of governance activities of international institutions should be con-
ceived of as international institutional law, and enriched by a public law
perspective, i.e. with constitutional sensibility and openness for com-
parative insights from administrative legal thinking.

Finally, we outline how the research project was conducted, i.e. specify-
ing the selection of thematic studies (D.1.), recapitulating the aim of and
questionnaire guiding these studies (D.IL.), and explaining the scope and
intention of the cross-cutting analyses (D.III). We conclude by re-
phrasing the normative intention and underlying international ethos of
this project (E.).

As was to be expected in such a new field of research, we went through
an intense learning process. In this paper we lay down how we think
these phenomena should now be approached. It should be stressed
though that the authors of this research project do not form a mono-
lithic block. Not every aspect of this framework is shared by all other
contributions, nor do the cross-cutting studies or the thematic studies
simply aim at providing evidence for the research agenda set out here.
They stand on their own and display the possible diversity within the
public law approach to international law. Yet, the ensuing thoughts will
aid the understanding of the overall thrust of this research project.
Moreover, we firmly believe that further research on the “publicness”
of public international law along the lines of this paper will provide a
better understanding and legal framing of global governance activities.

7 Jochen A. Frowein, Konstitutionalisierung des Volkerrechts, in 39 BE-
RICHTE DER DEUTSCHEN GESELLSCHAFT FUR VOLKERRECHT, 427 (Klaus Dicke
et al. eds., 2000); Christian Walter, Constitutionalizing (Inter)national
Governance, 44 GERMAN YEARBOOK OF INTERNATIONAL LAw 170 (2001);
Brun-Otto Bryde, International Democratic Constitutionalism, in TOWARDS
WORLD CONSTITUTIONALISM 103 (Ronald Macdonald et al. eds., 2005); Stefan
Kadelbach & Thomas Kleinlein, Uberstaatliches Verfassungsrecht, 44 ARCHIV
DES VOLKERRECHTS 235 (2006); Matthias Kumm, 7The Legitimacy of
International Law: A Constitutionalist Framework Analysis, 15 EUR. J. INT’L
LAw 907 (2004); Anne Peters, Compensatory Constitutionalism: The Function
and Potential of Fundamental International Norms and Structures, 19 LEIDEN
JOURNAL OF INTERNATIONAL LAW 579 (2006).
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B. From Global Governance to Public Authority: A Focus
for Legal Research

I. Global Governance: Strengths and Weaknesses of the Dominant
Approach

This research project is motivated by our experience of strengths and
weaknesses of the concept of global governance for legal research.®
Since the mid-1990s, this concept has become a widely used analytical
perspective for describing the conduct of world affairs in many disci-
plines.” Four characteristic traits of this concept are of relevance in this
context. First, the global governance concept recognizes the importance
of international institutions, but highlights the relevance of actors and
instruments which are of a private or hybrid nature, as well as of indi-
viduals — governance is not only an affair of public actors. Second,
global governance marks the emergence of an increased recourse to in-
formality: many institutions, procedures and instruments escape the
grasp of established legal concepts. Third, thinking in terms of global
governance means shifting weight from actors to structures and proce-
dures. Last but not least, as is obvious from the use of the term “global”
rather than “international,” global governance emphasizes the multi-
level character of governance activities: it tends to overcome the divi-
sion between international, supranational and national phenomena.

As becomes visible from these four characteristic traits, the concept of
global governance has the merit of providing a forward looking alterna-
tive to a so-called “realist,” i.e. a state-centric and power oriented world

8 The origins of the term global governance can be traced back to James N.

Rosenau, Governance, Order, and Change in World Politics, in GOVERNANCE
WITHOUT GOVERNMENT 1 (James N. Rosenau & Ernst-Otto Czempiel eds.,
1992); Jan Kooiman, Findings, Recommendations and Speculations, in MODERN
GOVERNANCE: NEW GOVERNMENT-SOCIETY INTERACTIONS 249 (Jan Kooi-
man ed., 1993). The concept of “governance” was borrowed from economics.
See Oliver E. Williamson, The Economics of Governance: Framework and Im-
plications, 140 ZEITSCHRIFT FUR DIE GESAMTE STAATSWISSENSCHAFT 195 (1984).

9 Martin Hewson & Timothy Sinclair, The Emergence of Global Govern-
ance Theory, in GLOBAL GOVERNANCE THEORY 3 (Martin Hewson & Timothy
J. Sinclair eds., 1999); Renate Mayntz, Governance Theory als fortenrwickelte
Stenerungstheorie?, in GOVERNANCE-FORSCHUNG 11 (Gunnar E. Schuppert
ed., 2006); Arthur Benz, Governance — Modebegriff oder niitzliches sozialwis-
senschaftliches Konzept?, in GOVERNANCE - REGIEREN IN KOMPLEXEN
REGELSYSTEMEN 11 (Arthur Benz ed., 2004).
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view, and has opened our eyes towards phenomena that this perspec-
tive, as well as traditional accounts of international law, regularly un-
derestimate. However, there is hardly any neutral, value-free terminol-
ogy for historical phenomena. Thus, global governance is strongly in-
fluenced by so-called “liberal” conceptualizations of international rela-
tions. It follows the tradition of institutionalist ideas such as regime
theory in providing an alternative to the “realist” world view.!? How-
ever, the reverse side of this origin is that global governance is impreg-
nated with normative difficulties typical of many liberal international
relation theories. Thus, global governance is mainly understood as an
essentially technocratic process following a little questioned dogma of
efficiency.!!

Yet, this understanding has been challenged. For diverse reasons, stake-
holders cast into doubt the legitimacy of various global governance ac-
tivities, doubts which have been elaborated by numerous scholarly
analyses.!2 These doubts and concerns apply centrally to international

10 Michael Barnett & Raymond Duvall, Power in Global Governance, in
POWER IN GLOBAL GOVERNANCE 1, 7 (Michael Barnett & Raymond Duvall
eds., 2005); Michael Zirn, Institutionalisierte Ungleichheit in der Weltpolitik.
Jenseits der Alternative “Global Governance” versus “American Empire,” 48
POLITISCHE VIERTELJAHRESSCHRIFT 680 (2007).

11 See e.g. Robert Latham, Politics in a Floating World, in GLOBAL
GOVERNANCE THEORY 23 (Martin Hewson & Timothy J. Sinclair eds., 2000);
Martti Koskenniemi, Global Governance and Public International Law, 37
KRITISCHE JUSTIZ 241 (2004). On the related liberal bias of international or-
ganizations see Michael Barnett & Martha Finnemore, The Power of Liberal In-
ternational Organizations, in POWER IN GLOBAL GOVERNANCE 161, 163-169
(Michael Barnett & Raymond Duvall eds., 2005). However, various critical per-
spectives on global governance have emerged. See e.g. CONTENDING
PERSPECTIVES ON GLOBAL GOVERNANCE (Alice D. Ba & Matthew J. Hoff-
mann eds., 2005).

12 Tt may suffice to cite only a few examples: Amichai Cohen, Bureaucratic
Internalization: Domestic Governmental Agencies and the Legitimization of In-
ternational Law, 30 GEORGETOWN JOURNAL OF INTERNATIONAL LAw 1079
(2005); Ruth W. Grant & Robert O. Keohane, Accountability and Abuses of
Power in World Politics, 99 AMERICAN POLITICAL SCIENCE REVIEW 29 (2005);
Robert Howse & Kalypso Nicolaidis, Enhancing WTO Legitimacy: Constitu-
tionalization or Global Subsidiarity?, 16 GOVERNANCE 73 (2003); Anne-Marie
Slaughter, The Accountability of Government Networks, 8 INDIANA JOURNAL
OF GLOBAL LEGAL STUDIES 347 (2000-2001); Rainer Wahl, Der einzelne in der
Welt jenseits des Staates, in VERFASSUNGSSTAAT, EUROPAISIERUNG, INTER-
NATIONALISIERUNG 53 (Rainer Wahl ed., 2003); Joseph H. H. Weiler, The Ge-
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institutions as important participants in, and promoters of, global gov-
ernance. Generally speaking, some international institutions are seen as
a risk to individual rights, collective self-determination, as well as im-
pediments to, rather than conveyors of, global justice. With respect to
individual rights, the striking absence of judicial review and procedural
safeguards — even when international institutions have a deep impact
upon individuals — meets with harsh critique. The listing of terrorist
suspects by the UN Security Council provides the most dramatic ex-
ample of governance that would be hardly permissible at the domestic
level.’3 From the viewpoint of collective self-determination, interna-
tional institutions are operating in considerable distance from the com-
munities concerned, often producing outcomes that deeply impact on
domestic democratic procedures. Moreover, an international institution
might display features of a secretive bureaucracy (as it can also be the
case with any domestic public institution)* or might operate more in
the service of the interests of particular stakeholders or states than of
global social justice. As a result, the perception of global governance in
scholarship today ranges from endorsement to chastisement.!s The poli-
cies of several institutions of global governance are questioned and, of-
ten enough, perceived as more or less illegitimate.

I1. The Deficiencies of Global Governance from a Public Law
Perspective

What can the response be to such claims of illegitimacy from a public
law perspective? The starting point of a public law perspective is to ask
whether the respective activities amount to an exercise of unilateral, i.e.
public authority. Public law, at least in a liberal and democratic tradi-
tion, has a dual function: first, no public authority may be exercised

ology of International Law — Governance, Democracy and Legitimacy, 64
ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT
(ZAORV) 547 (2004); Michael Ziirn, Global Governance and Legitimacy Prob-
lems, 39 GOVERNMENT AND OPPOSITION 260 (2004). For a taxonomy see
Armin von Bogdandy, Globalization and Europe: How to Square Democracy
and Globalization, 15 EUR. ]. INT’L LAW 885 (2004).

13 See Clemens Feindugle, in this volume. See also the contributions by Maja
Smrkolj, Karen Kaiser, and Diana Zacharias, in this volume.

14 Ingo Venzke, in this volume; Ravi Pereira, in this volume.

15 For an overview see, BA & HOFFMANN (note 11).
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that is not based on public law (constitutive function); second, public
authority is controlled and limited by the substantive and procedural
standards provided by public law (limiting function).!¢ In particular, the
second function helps to translate concerns about the legitimacy of gov-
ernance activities into meaningful arguments of legality. The experience
of liberal democracies teaches how important it is that legitimacy con-
cerns can, in principle, be put forward as issues of legality.

This requires a workable concept of public authority. The concept of
global governance is insufficient for this purpose. While the merits of
the concept of global governance (namely the broadening of our hori-
zons for important phenomena that influence public policy) are undis-
puted, it does not enable the identification of those acts which are criti-
cal because they constitute a unilateral exercise of authority. This is be-
cause global governance flattens the difference between public and pri-
vate phenomena, as well as between formal and informal ones. More-
over, global governance is understood as a continuous structure or
process, rather than a batch of acts of specific, identifiable actors caus-
ing specific, identifiable effects. These factors make it difficult, if not
impossible, to distinguish from a global governance perspective au-
thoritative from non-authoritative acts and to attribute the former ones
to responsible actors. However, this distinction, as well as the attribu-
tion of responsibility, is crucial for the constitutive and limiting func-
tions of public law. Only authoritative acts need to be constituted and
limited by public law, and the limiting function of public law depends
on identifiable actors on whom to impose limitations. Consequently,
global governance cannot serve as the conceptual basis of a public law
framework for authoritative acts on the international plane. We there-
fore suggest a new focus on the exercise of international public author-
ity which might provide an avenue to an understanding of global gov-
ernance phenomena which is more compatible with the function of
public law.

16 See EBERHARD SCHMIDT-ARMANN, DAS ALLGEMEINE VERWALTUNGS-
RECHT ALS ORDNUNGSIDEE 16-18 (2nd ed. 2004). See also Benedict Kingsbury,
International Law as Inter-Public Law, http://www.iilj.org/courses/document
s/Kingsbury,NewJusGentiumand.pdf. For a similar account see Jean
d’Aspremont, Contemporary International Rulemaking and the Public Charac-
ter of International Law, 1IL] Working Paper 2006/12, http://www.iilj.org/
publications/documents/2006-12-d Aspremont-web.pdf.
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III. The Exercise of International Public Authority as the New
Focus

We suggest the shift towards the exercise of international public author-
ity in order to better identify those international activities that deter-
mine other legal subjects, curtail their freedom in a way that requires
legitimacy and therefore a public law framework. In other words, while
the concept of global governance has a mostly functional focus, our in-
terest is essentially a normative one: to move beyond mere functional-
ism. The concept of the exercise of public authority shall thus highlight
issues that the concept of global governance obscures. At the same time,
this shift does not mean discarding the concept of global governance
entirely. The broader horizon that the notion of global governance has
opened up should not be abandoned. Research on global governance
has, for example, convincingly demonstrated that constraining effects
do not only emanate from binding instruments or legal subjects.

Defining the exercise of international public authority requires a con-
siderable conceptual innovation, as the concept of public authority has
been coined in light of the state’s monopoly of legitimate coercion and
sovereign power over individuals. How exactly do we define the exer-
cise of international public authority? For this project, we define!” au-
thority as the legal capacity to determine others and to reduce their
freedom, 1.e. to unilaterally shape their legal or factual situation.’s An
exercise is the realization of that capacity, in particular by the produc-
tion of standard instruments such as decisions and regulations, but also
by the dissemination of information, like rankings." The determination
may or may not be legally binding.0 It is binding if an act modifies the

17 Definition is meant here as developing sufficient conceptual characteriza-

tions that cover the most important cases. We do not aim at a full definition.
For details see HANS-JOACHIM KOCH & HELMUT RUSMANN, JURISTISCHE
BEGRUNDUNGSLEHRE 75 (1982).

18 Qur concept of authority is, thus, different from that of the New Haven
School, which is defined as “the structure of expectation concerning who, with
what qualifications and mode of selection, is competent to make which decision
by what criteria and what procedures.” See Myres McDougal & Harold
Laswell, The Identification and Appraisal of Diverse Systems of Public Order,
53 AMERICAN JOURNAL OF INTERNATIONAL LAW 1, 9 (1959). In fact, this con-
cept of authority resembles our concept of legitimacy.

19 On standard instruments see Matthias Goldmann, in this volume.

20 This concept of authority is similar to the concept of power developed by
Barnett & Duvall (note 10). The main difference between their concept of
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legal situation of a different legal subject without its consent. A modifi-
cation takes place if a subsequent action which contravenes that act is il-
legal.2! Yet, we hold that the concept of authority needs to be conceived
in a broader way than this rather traditional definition. The capacity to
determine another legal subject can also occur through a non-binding
act which only conditions another legal subject. This is the case when-
ever that act builds up pressure for another legal subject to follow its
impetus. Such exercise of public authority often occurs through the es-
tablishment of non-binding standards which are followed, inter alia,
because the benefits of observing them outweighs the disadvantages of
ignoring them (e.g. the OECD standards for avoiding double taxa-
tion),”? or because they are equipped with implementing mechanisms
imposing positive and negative sanctions (e.g. the FAO code of conduct
for responsible fisheries).?? Furthermore, legal subjects can also be con-
ditioned by instruments without deontic operators (e.g. statistical data
contained in PISA reports)?* building up communicative power which
the addressee can only avoid at some cost, be it reputational, economic,
or other. However, such communicative power needs to reach a certain
minimum threshold. This is especially the case where an instrument is
equipped with specific mechanisms which ensure that the communica-
tive power effectively has to be taken into account by the addressee.
For example, in case of the OECD PISA policy, the reports are ren-
dered effective through country rankings and repeated testing.?s

This broad understanding of the concept of authority rests on the em-
pirical insight that conditioning acts can constrain individual freedom
and public self-determination as much as binding acts. The freedom not
to obey a conditioning act is often purely fictional.? Accordingly, con-

power and our concept of authority is that authority needs a legal basis. More
narrow is the definition of authority as the power to enact law unilaterally. See
Christoph Mollers, GEWALTENGLIEDERUNG 81-93 (2005).

2l An example of such legal determination would be the refugee status de-
termination by the UNCHR. See Maja Smrkolj, in this volume.

22 Ekkehart Reimer, Transnationales Stemerrecht, in INTERNATIONALES
VERWALTUNGSRECHT 181 (Christoph Mollers, Andreas Voflkuhle & Christian
Walter eds., 2007).

2 Jurgen Friedrich, in this volume.
2 von Bogdandy & Goldmann (note 3).
% Id.

2 From a political science perspective see Barnett & Duvall (note 10); Ken-
neth W. Abbott & Duncan Snidal, Hard and Soft Law in International Gov-
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siderations of principle underline this broad understanding: if public
law is understood, in keeping with the liberal and democratic tradition,
as a body of law to protect individual freedom and to allow for political
self-determination, any act that has an impact on those values, whether
it is legally binding or not, should be included if that impact is signifi-
cant enough to give rise to meaningful concerns about its legitimacy. By
giving governance activities which rely upon conditioning acts a legal
framework, international institutions have often shown that they share
this understanding; and in German domestic public law, a correspond-
ingly broad understanding of authority has been established in recent
years.?’

However, not every exercise of authority might be qualified as interna-
tional and public. This turns our attention to the second and third ele-
ments of the proposed concept: what is public and international about
international public authority? We consider as international public au-
thority any authority exercised on the basis of a competence instituted
by a common international act of public authorities, mostly states, to
further a goal which they define, and are authorized to define, as a pub-
lic interest.?® The “publicness” of an exercise of authority, as well as its
international character, therefore depends on its legal basis. The institu-
tions under consideration in this project hence exercise authority at-
tributed to them by political collectives on the basis of binding or non-
binding international acts.

Of course, this definition of publicness appears as rather formalistic and
does not exhaust the meaning of publicness framed by the constitution-
alist mindset of the Western tradition. Accordingly, public institutions
in a liberal democracy are expected to respect and promote fundamental

ernance, 54 INTERNATIONAL ORGANIZATION 421 (2000); Charles Lipson, Why
Are Some International Agreements Informal?, 45 INTERNATIONAL ORGANI-
ZATION 495 (1991).

27 Horst Dreier, Vorbemerkung vor Art. 1 GG, in I GRUNDGESETZ-KOM-
MENTAR, margin number 125 et seq. (Horst Dreier ed., 2nd ed. 2004); Schmidt-
Afimann (note 16), 18 et seq.

28 Some put the task to discharge public duties at the heart of their ap-
proach, see Matthias Ruffert, Perspektiven des Internationalen Verwaltungs-
rechts, in INTERNATIONALES VERWALTUNGSRECHT 395, 402 (Christoph Mollers,
Andreas Voflkuhle & Christian Walter eds., 2007). We prefer to build on the
concept of public authority, but qualify it by reference to public interest.
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values, such as public ethos, transparency or accessibility for citizens.?
Our understanding of the concept of publicness is deeply imbued by
and intended to carry much of this tradition, which formulates issues
that need to be addressed. Nevertheless, such expectations towards
public institutions should not simply be transposed to international in-
stitutions, since the differences between domestic and international in-
stitutions remain fundamental. Therefore, we believe that the legal basis
of authority provides the best criterion for qualifying it as public and
drawing the line between public and private authority that we conceive
as indispensable for legal research. Accordingly, an enterprise like
Volkswagen which exercises contractual authority over employees in its
Brazil subsidiary cannot be considered to exercise public authority be-
cause such an enterprise is constituted under private law and is not for-
mally charged with performing public tasks.

However, one of the main revelations of the research on global govern-
ance is that institutions based on private law or hybrid institutions
which lack any relevant delegation of authority may carry out activities
which are just as much of public interest as those based on delegations
of authority. This is the case when such activity can be regarded as a
functional equivalent to an activity on a public legal basis. To identify
such functional equivalence,® we suggest a topical catalogue of typical
instances rather than a generic definition relying on the evasive concept
of the “common good.” A typical instance would be, for example, any
governance activity which directly affects public goods, by which
global infrastructures are managed, or which unfolds in a situation
where the collision of fundamental interests of different social groups
has to be dealt with. Thus, an institution like ICANN, though perhaps
not necessarily exercising public authority in a strict sense, should be
subject to the same legal requirements which are applicable to compa-
rable exercises of public authority, for it manages a global infrastructure
(i.e. Internet domain names). Assessing such governance activities by
the legal standards applicable to functionally comparable exercises of

29 CARL ]. FRIEDRICH, CONSTITUTIONAL GOVERNMENT AND POLITICS 247
et seq. (1950); KARL LOEWENSTEIN, POLITICAL POWER AND THE GOVERN-
MENTAL PROCESS (1957); Louis Henkin, A New Birth of Constitutionalism, in
CONSTITUTIONALISM, IDENTITY, DIFFERENCE AND LEGITIMACY 39 (Michel
Rosenfeld ed., 1994); d’ Aspremont (note 16).

30 For a similar approach relying on functional context see Andreas Fischer-

Lescano, Transnationales Verwaltungsrecht, 63 JURISTENZEITUNG 373, 376
(2008).
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international public authority has two main objectives. It shows that
public affairs can be regulated in other, and sometimes more effective
legal settings from which public institutions might even draw insights.
At the same time, such reconstruction provides a framework for cri-
tique, as private forms of organization might have even more severe le-
gitimacy deficits than public ones.’!

As we define the object of our analysis, we should also clarify which
entities we consider to be exercising international public authority. Such
authority may be exercised by various formal and informal entities. In
many cases public authority under international law is vested in an in-
stitution that qualifies as an international organization with interna-
tional legal personality. Again, however, global governance perspectives
remind and inform us that there are other institutions exercising public
authority as well.32 Some treaty regimes, for example CITES, or infor-
mal institutions, such as certain committees within the remit of the
OECD, or the G8, are creatures of states which wield considerable po-
litical clout and whose acts raise concerns of legitimacy.” These are in-
stitutions in the sense of organizational sociology, though they might
not have legal personality akin to an international organization.
Moreover, even in policy areas where there is a competent formal or-
ganization, public authority can be exercised through more or less in-
formal bodies associated with it, but legally external to it, such as net-
works of domestic administrators.?

31 For a comparison of functionally equivalent private and public govern-
ance activities see Matthias Goldmann, The Accountability of Private vs. Public
Governance “by Information“: A Comparison of the Assessment Activities of
the OECD and the IEA in the Field of Education, 58 RIVISTA TRIMESTRALE DI
DIRITTO PUBBLICO 41 (2008).

32 Kingsbury (note 16).

3 On the variety of entities that are not international organizations but ex-
ercise some sort of public authority, see PHILIPPE SANDS & PIERRE KLEIN,
BOWETT’S LAW OF INTERNATIONAL ORGANIZATION 16-7 (2001); Jan Klabbers,
The Changing Image of International Organizations, in THE LEGITIMACY OF
INTERNATIONAL ORGANIZATIONS 221, 236 (Jean-Marc Coicaud & Veijo Heis-
kanen eds., 2001).

34 The early European Union provides a fine example. See Armin von Bog-
dandy, The Legal Case for Unity: The European Union as a Single Organiza-
tion with a Single Legal System, 36 COMMON MARKET LAW REVIEW 887 (1999).

% Examples from thematic studies include: Bettina Schéndorf-Haubold, in
this volume; von Bogdandy & Goldmann (note 3). See also Christoph Méllers,
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We consider that such institutions exercise public authority if they en-
joy determining capacities as defined above. The uncertainty as to
which legal subject is ultimately legally responsible for the exercise of
authority appears, in our opinion, to be an insufficient reason to shield
such institutions from the long arm of the law. This broad concept of
international institutions is based on the empirical insight that many of
the informal organizations operate largely as the less legalized brethrens
of formal organizations.* Additionally, it is supported by institutional
practice: the operation and action of many informal institutions are
governed by rules in a similar way to that of formal international or-
ganizations.”’

In sum, we choose to focus on the exercise of international public au-
thority in order to guide the attention to those activities that require
normative justification. Put differently, any exercise of international
public authority requires a public law framework. Our focus thus is
broad and inclusive. It covers administrative as well as intergovernmen-
tal activities, even though the vast majority of activities under consid-
eration in this project could be considered administrative in a heuristic
sense.’®® We refrain from the notion of administration as the defining
category since the scope and variety of activities that demand justifica-
tion is broader. All public authority and not only administrative au-
thority has to be legitimate. Moreover, using administration as the
foundational concept is problematic as other concepts which usually
give contour to it, such as constitution or legislative institutions and ac-
tivities, are difficult to distinguish at the international level. Hence, the
focus on the exercise of public authority more precisely identifies the
relevant object.

Verfassungs- und vélkerrechtliche Probleme transnationaler administrativer
Standardsetzung, ZAORV 65 (2005), 351-389; Eyal Benvenisti, Coalitions of the
Willing and the Evolution of Informal International Law, in COALITIONS OF
THE WILLING — AVANTGARDE OR THREAT? 1 (Christian Calliess, Georg Nolte
& Peter-Tobias Stoll, 2007).

36 See Anuscheh Farahat, in this volume.
37 See id.; Christine Fuchs, in this volume.

3 On such a concept of administration see Isabel Feichtner, in this volume.
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C. A Public Law Approach to the Exercise of International
Public Authority

The public law approach focuses on constructing a legal understanding
of, and developing a legal framework for, the exercise of international
public authority. This includes the question of how to identify the ap-
plicable law in order to draw a line between legal and illegal exercises of
authority, as well as the question of how to develop the applicable law
in light of legitimacy concerns. We understand such interests as defini-
tional with respect to internal legal approaches, in contrast to external
approaches which investigate legal phenomena with various empirical
or normative interests, e.g. focusing on their societal role and effects, or
their history, or on their philosophical dimensions. While external ap-
proaches are insightful for the identification and development of the
law relating to the exercise of authority by international institutions
(C.L), the functions of public law cannot be achieved without an inter-
nal approach (C.IL). Based on a review of the achievements of internal
approaches, we will show how this public law approach is construed as
a combination of the three dominant internal approaches (C.IIL.).

It should be stressed that internal and external approaches are not mu-
tually exclusive, but ideally complement each other. While external ap-
proaches ensure that internal approaches do not become detached from
the role of law in societal reality and the development of new normative
phenomena, internal approaches participate in construing and applying
the law as an operative “social infrastructure.” Moreover, internal and
external arguments might intersect in the micro-structure of legal re-
search to the point that they become difficult to distinguish. Yet, the
overall outlook is fundamentally different.

I. The Contribution of External Approaches

External approaches to international law have a strong tradition within
the legal discipline,® and the different streams within this tradition pro-
vide valuable insights when analyzing the exercise of public authority.

3 In particular the sociological approach, see e.g. Max HUBER, DIE
SOZIOLOGISCHEN GRUNDLAGEN DES VOLKERRECHTS (1928); Anne-Marie
Slaughter, International law and international relations, 285 RECUEIL DES
COURS 13 (2000).
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One important stream of research is transnational legal process, which
follows in the footsteps of American legal realism and grew out of the
New Haven School.# It is characterized by an emphasis on law as a
continuous process of consecutive decisions instead of a stable system
of rules, and by a turn away from a state-centric concept of interna-
tional law.#! This stream provides important insights as to why deci-
sions thus produced are obeyed, whether for reasons of self-interest,
identity, or as a result of repeated interaction.*? Thus, the screen of legal
analysis is extended towards new processes and actors, yet at the ex-
penses of normative certainty, as law is considered to be a sort of amor-
phous process.

Transnational legal processes have much in common with so-called
managerial approaches which focus on questions of compliance and ef-
ficiency. For them, law is one of several means for the effective and effi-
cient regulation of society.”> Managerial accounts, which could also be
termed as functional, prevail in the study of international institutions.*
Similarly, albeit from an observer rather than a managerial angle, is the
research on legalization that investigates the conditions under which
states chose harder or softer forms of legal regulation.*> A more recent

4 Harold Hongju Koh, Transnational Legal Process, 75 NEBRASKA LAW
REVIEW 181 (1996); Michael W. Reisman, The Democratization of Contempo-
rary International Law-Making Processes and the Differentiation of Their Ap-
plication, in DEVELOPMENTS OF INTERNATIONAL LAW IN TREATY MAKING 15,
24-26 (Rudiger Wolfrum & Volker Roben eds., 2005).

4 Felix Hanschmann, Theorie transnationaler Rechtsprozesse, in NEUE
THEORIEN DES RECHTS 347, 357 (Sonja Buckel, Ralph Christensen & Andreas
Fischer-Lescano eds., 2006).

42 Koh (note 40).

4 Abraham Chayes & Antonia Handler Chayes, On Compliance, 47
INTERNATIONAL ORGANIZATION 175-205 (1993); Harold K. Jacobson & Edith
Brown Weiss, Compliance with International Environmental Accords, 1
GLOBAL GOVERNANCE 119-48 (1995); COMMITMENT AND COMPLIANCE: THE
ROLE OF NONBINDING NORMS IN THE INTERNATIONAL LEGAL SYSTEM (Dinah
Shelton ed., 2000). Similar is the research on new modes of governance. See e.g.
David M. Trubek & Louise G. Trubek, New Governance & Legal Regulation:
Complementarity, Rivalry, and Transformation, 13 COLUMBIA JOURNAL OF
EUROPEAN LAW 1-26 (2006); HARD CHOICES, SOFT LAW (John Kirton & Mi-
chael Trebilcock eds., 2004).

4 Jost E. ALVAREZ, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS 17
et seq. (2005).

4 Abbott & Snidal (note 26).



Developing the Publicness of Public International Law 19

variant of the tradition is the network approach which puts the empha-
sis on the outcomes produced by network structures of different ac-
tors.* The network approach thus goes beyond state-centrism. On a
different theoretical basis, approaches based on systems theory arrive at
similar conclusions.¥’

All these approaches shift the focus of attention from formal to infor-
mal instruments and institutions and bring powerful governance
mechanisms beyond the sources of Art. 38(1) ICJ Statute as well as ac-
tors without international legal personality in the focus of the interna-
tional lawyer, which should not be neglected given their political sig-
nificance. Their concept of law is much more differentiated than in clas-
sical international law. Blunt contestations of the normativity of inter-
national law seldom occur, whilst stressing its limitations. This project
would be unthinkable without these insights, even though some exter-
nal approaches, in particular managerial ones, share the technocratic
bias of global governance, which entails the aforementioned problems.

II. The Need for Internal Approaches

Nevertheless, external approaches alone do not suffice for framing in-
ternational public authority.* Rather, the two fundamental functions of
public law presuppose an internal approach to law: public law consti-
tutes and limits public authority and that entails judgments that pertain
to its legality.

At the moment, it is very difficult to construe a meaningful argument
regarding the legality of an exercise of international public authority.
Although many activities of international institutions operate on the
basis of and through rules, there is often only a rudimentary legal
framework constraining these activities.* This absence of legal stan-

4 ANNE-MARIE SLAUGHTER, A NEW WORLD ORDER (2004).

47 GUNTER TEUBNER & ANDREAS FISCHER-LESCANO, REGIME-KOLLI-
SIONEN (2006).

4 For a similar critique of the exclusivity of external approaches see Andre-
as Paulus, Zur Zukunft der Vilkerrechtswissenschaft in Deutschland: Zwischen
Konstitutionalisierung und Fragmentierung des Vilkerrechts, 67 ZAORV 695,
708-15 (2007).

4 An excellent example are the G8 summits, see MARTINA CONTICELLI, I
VERTICI DEL G8 (2006).
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dards leads to the difficult situation whereby international institutions
exercise public authority which might be perceived as illegitimate, but
nevertheless as legal — for lack of appropriate legal standards. Conse-
quently, the discourse on legality is out of sync with the discourse on
legitimacy.®® While the legitimacy of, say, certain rules of the Codex
Alimentarius may very well be cast into doubt, they are certainly not il-
legal, for they escape any relevant legal standard due to their non-
binding character.! In reaction to this mismatch, some new concepts
have been developed, like “accountability”s? or “participation.”> They
reflect shared concerns about the legitimacy of the activities of interna-
tional institutions. Yet, there is hardly any shared understanding about
their material content. Presently, these concepts do not provide ac-
cepted standards to determine legality, but are not much more than
partes pro toto for the concept of legitimacy.

The divergence in judgments about legality and legitimacy has several
serious consequences. First and foremost, the experience of liberal de-
mocracies teaches how important it is that legitimacy concerns can, in
principle, be put forward as issues of legality. As has been emphasized
above, this is exactly the central role of public law. Reconstructing and
furthering the legal framework of public authority is not an end in itself
but enables the channeling of legitimacy concerns into legal arguments
and eventually into workable rules. This channeling has a rationalizing
effect. It ensures that not every single act of public authority needs to
be investigated for want of legitimacy. Instead, acts that are legal are
generally presumed to be legitimate.

Second, the lack of a developed legal framework is at least partly re-
sponsible for the amorphous image of international institutions. For

% Koskenniemi (note 11) suggests that the reasons for this divergence of le-
gality and legitimacy lie in the deformalization, fragmentation, and the hege-
monic traits of the current world order. On these aspects see also Eyal Ben-
venisti, The Empire’s New Clothes: Political Economy and the Fragmentation of
International Law, 60 STANFORD LAW REVIEW 595 (2007); Matthias Goldmann,
Der Widerspenstigen Zihmung, in NETZWERKE 225 (Sigrid Boysen et al. eds.,
2007).

51 Ravi Pereira, in this volume.

52 See Erika de Wet, Holding International Institutions Accountable, in this
volume.

53 See Jochen von Bernstorff, in this volume; Sabino Cassese, Global Stan-
dards for National Administrative Procedure, 68 LAW AND CONTEMPORARY
PROBLEMS 109-26 (2005).
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any understanding of international institutions by the general public,
legal categories play an important role, as the domestic situation proves:
the understanding of domestic public institutions rests largely on legal
terminology based on doctrinal constructions. With respect to interna-
tional institutions, there are hardly any legal concepts with analytical
prowess to generate a general understanding. International institutions
remain opaque.

Third, the lack of adequate legal concepts as well as the limited use of
the legal/illegal dichotomy for judgments concerning legitimacy puts
legal scholarship at the risk of being marginalized by other disciplines,
in particular by economics and political science, when attempting to
understand and frame world order. This would be a considerable loss,
because legal scholarship has a specific, perhaps irreplaceable role in
understanding and framing public authority. For these reasons, it is im-
portant to advance a legal approach to international public authority
which is internal in the sense that it considers law as an autonomous
discipline responsible, above all, for enabling judgments of legality.

III. The Public Law Approach as a Combination of Internal
Approaches

The proposed public law approach is based on a combination of the
three main existing internal approaches to global governance phenom-
ena: constitutionalization, administrative law perspectives, and interna-
tional institutional law.5* All of them formulate important insights for a
public law approach: that constitutional sensibility as well as compara-
tive openness to administrative law concepts should inform the analysis
of the material at hand, and that international institutional law should
be the disciplinary basis for further inquiries. We outline the public law
approach by clarifying which insights of the three internal approaches
we will adopt.

First, since the early 1990s, predominantly continental scholars have
developed under the label of “constitutionalization” overarching prin-
ciples of a world order based on the rule of law.5 Deductive approaches
can be encountered among them as well as inductive ones. These posi-
tions constitute the intellectual basis of much of the research which

5% For a reconstruction of the scholarship see also Ruffert (note 28).

5 Supra, note 7.
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goes beyond a strictly horizontal perception of the international order
and consider it as (at least partly) vertical, showing traits of a public or-
der of the international community.%6 Whereas some authors use the
constitutionalist approach for a general construction of international
law, others use it in order to develop a legal frame to tame governance
activities of international institutions.” Although this stream has to bat-
tle with some serious problems, such as the reticence of the American,
Chinese or Russian governments to such an understanding of interna-
tional law,% and has stayed rather aloof from the concrete operation of
international institutions, it inspires the present project. In particular,
we take two elements from this approach. On the one hand, the activity
of international institutions should be investigated with constitutional-
ist sensibility. It should be informed by the insights and concerns of
constitutionalism as developed with respect to domestic institutions.
This is not an argument for domestic analogies, but for comparisons
that help to move beyond functionalism in the study of international
institutions. Constitutionalism stresses the importance of principles
such as individual freedom and collective self-determination as well as
the rule of law.? On the other hand, we contend that the internal con-
stitutionalization of international institutions, as proposed by the In-
ternational Law Association,® holds much promise for responding to
concerns emerging in the constitutionalist perspective: such internal

5 The contrast between horizontal and vertical perceptions of world order
becomes apparent by cross-reading the Separate Opinion of President Guil-
laume and the Joint Separate Opinion of Judges Higgins, Kooijmans and Buer-
genthal in the Case Concerning the Arrest Warrant of 11 April 2000 (DR Congo
v. Belgium), ICJ Reports 2002, 35 and 63.

57 DEBORAH CASS, THE CONSTITUTIONALIZATION OF THE WORLD TRADE
ORGANIZATION (2005); Ernst-Ulrich Petersmann, Multilevel Trade Govern-
ance in the WTO Requires Multilevel Constitutionalism, in CONSTITU-
TIONALISM, MULTILEVEL TRADE GOVERNANCE AND SOCIAL REGULATION 5
(Christian Joerges & Ernst-Ulrich Petersmann eds., 2006).

58 In detail Armin von Bogdandy, Constitutionalism in International Law:
Comment on a Proposal from Germany, 47 HARVARD INTERNATIONAL LAW
JOURNAL 223-242 (2006).

5 Martti Koskenniemi, Constitutionalism as Mindset: Reflections on Kant-
tan Themes about International Law and Globalization, 8 THEORETICAL
INQUIRIES 22 (2007).

60 INTERNATIONAL LAW ASSOCIATION, ACCOUNTABILITY OF INTERNA-
TIONAL ORGANISATIONS, Final Report, 2004, available at: http://www.ila-
hq.org/html/layout_committee.htm.
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constitutionalization, based on the founding document of an interna-
tional institution, would allow for the development of legal procedures,
instruments and constraints in tune with the specificities of each re-
gime.5!

Second, towards the end of the 1990s, other scholars started to explore
the potential of administrative thinking in order to understand public
law in a globalized world. Within the research on global (or interna-
tional) administrative law, four directions should be distinguished: re-
search on the administration of territories by international institutions,
such as Kosovo;® research on normative collisions between different
domestic administrative legal orders;® research on the effects of interna-
tional law on domestic administrative law;%* and research dealing with
the law applicable to governance mechanisms beyond the domestic
level.$> Within the fourth direction, which is of most relevance to the
study of international institutions, different methodologies are em-
ployed for the legal analysis of such phenomena. While some aim at the
deductive development of overarching principles of public law,* others
proceed inductively and use the normative reservoir of domestic or

o1 Jochen von Bernstorff, in this volume; Armin von Bogdandy, General
Principles of International Public Authority: Sketching a Research Field, in this
volume.

92 On this see our former project, Restructuring Iraq. Possible Models based
upon experience gained under the Authority of the League of Nations and the
United Nations, 9 MAX PLANCK YEARBOOK OF UNITED NATIONS LAW (2005).

93 For this category see e.g. Reimer (note 22); Markus Glaser, Internationales
Sozialverwaltungsrecht, in INTERNATIONALES VERWALTUNGSRECHT 73 (Andre-
as Vokuhle, Christoph Mollers & Christian Walter eds., 2007); Jiirgen Bast, /-
ternationalisierung und De-Internationalisierung der Migrationsverwaltung, in
INTERNATIONALES VERWALTUNGSRECHT 279 (Andreas Vofkuhle, Christoph
Mollers & Christian Walter eds., 2007); Ruffert (note 28). See also CHRISTOPH
OHLER, DIE KOLLISIONSORDNUNG DES ALLGEMEINEN VERWALTUNGSRECHTS
(2005).

64 Sabino Cassese (note 53); CHRISTIAN TIETJE, INTERNATIONALISIERTES
VERWALTUNGSHANDELN (2001).

% Most of the research assembled within the Global Administrative Law
movement falls into this category. See Kingsbury, Krisch & Stewart (note 5);
Esty (note 5).

% Benedict Kingsbury, Ommnilateralism and Partial International Commu-

nities: Contributions of the Emerging Global Administrative Law, 104
JOURNAL OF INTERNATIONAL LAW AND DIPLOMACY 98 (2005).
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European administrative law.6” Again, others do not intend the devel-
opment of overarching principles, but imagine that the actors involved
in global governance will keep each other in check through mutual con-
testation. %

Even though no leading methodology for the development of global
administrative standards has yet emerged, the common denominator of
this strand of research, the emphasis on domestic administrative law,
bears a great potential for innovation. Our approach therefore corre-
sponds to these approaches inasmuch as we also stress the usefulness of
intradisciplinary exchange in legal studies: the study of the law of inter-
national public institutions should be informed by the study of domes-
tic public institutions.® The full development of international law as
public international law appears hardly feasible without building on na-
tional administrative legal insights and doctrines elaborated in the past
century. Public law, in order to have an impact on society, depends on
bureaucracies and administrative law.

Again, this does not advocate drawing all too simple “domestic analo-
gies”: the differences between domestic institutions and international
institutions are too important. Precisely for that reason, our approach
differs from that of global administrative law as we conceive it as too
“global”: it risks to efface or to blur distinctions essential to the con-
struction, evaluation and application of norms concerning public au-
thority. Put differently, we wonder what would be the overarching legal
basis of a global administrative law. Would it be general principles? Or
would it have a status of its own, above positive law? The notion of
global administrative law implies a fusion of domestic administrative
and international law that does not give consideration to the fact that
international legal norms and internal norms possess a categorically dif-
ferent “input legitimacy”: state consent versus popular sovereignty, ac-

67 Richard Stewart, US Administrative Law: A Model for Global Adminis-
trative Law?, 68 LAW AND CONTEMPORARY PROBLEMS 63 (2005); Esty (note 5);
Mario Savino, EU “Procedural” Supranationalism: On Models for Global Ad-
ministrative Law, paper presented at the NYU Global Forum on 13 December
2006, on file with the authors.

% Nico Krisch, The Pluralism of Global Administrative Law, 17 EUR. J.
INT’L LAW 247 (2006).

0 This call for intradisciplinary comparison and inspiration has been criti-
cized. Yet, almost all elements of international law have been developed with an
eye on domestic law. Private law, in particular contracts, are an obvious exam-
ple.
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cording to the classical understanding. A global approach thus glosses
over and threatens to obscure this fundamental difference.

Finally, the institutional law of international organizations has been
used as a basis for the analysis of new global governance phenomena.
International institutional law focuses on the externally relevant activi-
ties of international organizations as opposed to its purely internal law
like staff regulations.” While at the outset this law was specific to each
international organization, legal scholarship is in the process of extract-
ing common principles which address the concerns and hopes that give
rise to this field.”? Developing international institutional law holds a
great potential for the legal framing of international public authority, as
international organizations are of enormous practical significance for
the conduct of public affairs in times of global governance.” It is there-
fore no wonder that this stream of research has greatly evolved of late
in order to come to terms with the changes induced by global govern-
ance. New instruments, competencies and procedures of international
organizations have come into its focus.”

70 CHITTHARANJAN FELIX AMERASINGHE, I THE LAW OF INTERNATIONAL
CIVIL SERVICE (2nd ed. 1994).

71 HENRY G. SCHERMERS & NIELS BLOKKER, INTERNATIONAL
INSTITUTIONAL LAW (4th ed. 2003); JAN KLABBERS, AN INTRODUCTION TO
INTERNATIONAL INSTITUTIONAL LAW (2002); NIGEL D. WHITE, THE LAW OF
INTERNATIONAL ORGANIZATIONS (2nd ed. 2005); SANDS & KLEIN (note 33),
IGNAZ SEIDL-HOHENFELDERN & GERHARD LOIBL, DAS RECHT DER
INTERNATIONALEN ORGANISATIONEN EINSCHLIERLICH DER SUPRANATIONA-
LEN GEMEINSCHAFTEN (7th ed. 2000); PETER FISCHER & HERIBERT KOCK, DAS
RECHT DER INTERNATIONALEN ORGANISATIONEN (3rd ed. 1997); HANDBOOK
ON INTERNATIONAL ORGANIZATIONS (René-Jean Dupuy ed., 1988).

72 See ALVAREZ (note 44).

73 Id. See also ALAN BOYLE & CHRISTINE CHINKIN, THE MAKING OF
INTERNATIONAL LAW (2007); JURI] D. ASTON, SEKUNDARGESETZGEBUNG
INTERNATIONALER ORGANISATIONEN ZWISCHEN MITGLIEDSTAATLICHER SOU-
VERANITAT UND GEMEINSCHAFTSDISZIPLIN (2005). Studies on individual in-
struments are too numerous to be mentioned. See the GAL bibliography (2006)
compiled by Maurizia De Bellis, available at: http://www.iilj.org/GAL/docu
ments/GALBibliographyMDeBellisJune2006.pdf. Many studies combine inter-
nal and external perspectives. On competencies see Matthias Ruffert, Zustin-
digkeitsgrenzen internationaler Organisationen im institutionellen Rabhmen der
internationalen Gemeinschaft, 38 ARCHIV DES VOLKERRECHTS 129 (2000);
DANESH SAROOSHI, INTERNATIONAL ORGANIZATIONS AND THEIR EXERCISE
OF SOVEREIGN POWERS (2005).
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In sum, constitutional, administrative and international institutional law
approaches to global governance (and, thus, international institutions)
share the aim of understanding, framing and taming the exercise of in-
ternational public authority in the post-national constellation. None of
these approaches laments the decline of the Westphalian order.” They
rather aim at rendering the exercise of international public authority
more efficient and legitimate. We therefore hold that these three internal
approaches can be combined, using international institutional law as the
basis for a framework of the exercise of public authority. We believe
that the law of international institutions can place the analysis of the ex-
ercise of international public authority on a firm disciplinary basis. This
assumption also rests on a degree of skepticism towards establishing an
entirely new field of global or international administrative law.

In order to be commensurate to the challenge of global governance, in-
ternational institutional law should encompass not only the activities of
international organizations sensu stricto but also that of institutions
with a different legal status, such as treaty regimes and informal regimes
(e.g. the OSCE). A similar adaptation is necessary with respect to non-
binding and non-deontic instruments. Further, international institu-
tional law should integrate elements from the two other internal ap-
proaches. In particular, it should (1) reconstruct the exercise of interna-
tional public authority by using comparative perspectives on the ad-
ministrative scholarship; (2) develop a constitutionalist framework and
proposing standards for critique concerning the procedures, instru-
ments and accountability of international institutions when engaging in
the exercise of public authority; and (3) reflect systematically on the in-
terrelationships between different legal entities typical of contemporary
governance, in particular the interrelations between international and
domestic institutions. Since the combination contains elements of con-
stitutionalist, administrative and institutionalist thinking focused on the
phenomenon of public authority, this combination might be termed the

public law approach.

7 For a well argued book hinting in that direction see CHRISTIAN SEILER,
DER SOUVERANE VERFASSUNGSSTAAT ZWISCHEN DEMOKRATISCHER RUCKBIN-
DUNG UND UBERSTAATLICHER EINBINDUNG (2005).
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D. Thematic Studies and Cross-cutting Analyses: Our
Research Design

On the basis of these conceptual premises, the research project of the
Max Planck Institute was designed to have two layers: the conduct of
thematic studies and their reflection in cross-cutting analyses. This final
part shall outline the methodology and aims of these two layers.

I. Selection of Thematic Studies

Our research is based on the understanding that the analysis of the ex-
ercise of international public authority should proceed from the special
to the general.”” Even though we can build on valuable existing scholar-
ship, there is a need to collect new material and to take into account the
wide variety of forms in which public authority beyond the nation-
state is exercised today. The project is therefore based on inductive re-
search. Several thematic studies, 17 in total,”® analyze a variety of gov-
ernance mechanisms within international institutions.

The selection of these thematic studies was guided mainly by two as-
pects. First, cases were selected to reflect the diversity of institutions
with respect to their legal status. The thematic studies therefore include
traditional international organizations with legal personality (e.g. ILO,
UNESCO) but also treaty regimes (e.g. CITES, Kyoto Protocol) and
networks of administration (e.g. Interpol). They also include organiza-
tions that are formed under private law insofar as they fall into one of
the situations catalogued above” (e.g. in the case of ICANN or
ICHEIC).™ For the reasons given above, we consciously go beyond the
traditional scope of international institutional law scholarship.™

Secondly, the thematic studies were selected to represent a wide array of
mechanisms and instruments, with which public authority is exercised.
Looking at the instruments an institution uses, hence the way it enacts

75 Ruffert (note 28), at 396.

7616 of them are published in this volume.

77 See Part B.IIL

78 On our understanding of international institutions, see part B.IIL.

79 See SCHERMERS & BLOKKER (note 71), at § 30; SEIDL-HOHENVELDERN &
LOIBL (note 71), at § 1.
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its policies and influences its environment, provides a distinctive and
tested public law approach. The thematic studies therefore include or-
ganizations that operate mainly through acts legally affecting individu-
als (e.g. UNHCR) or individual states (e.g. UNESCO), through issuing
general rules or standards (e.g. CITES, FAO Code of Conduct for
Fisheries), through mediation (OSCE High Commissioner) or through
non-legal, real acts (e.g. the exchange of data by Interpol).

II. Questionnaire and the Aim of the Studies

Inductive research is dependent on concepts by which we grasp the
world of facts. Therefore, the inductive analysis of the thematic studies
was based on a conceptual framework which was originally set out in a
questionnaire.®* As explained above, the disciplinary basis of our
framework is international institutional law. As our focus is on the ex-
ercise of authority, we rather looked at the operative side of particular
exercises of authority than at the setup of the institution. More specifi-
cally, the questionnaire directed the researchers to look at the exercise
of public authority from four perspectives.

First, it proposed to study the exercise of public authority from a pro-
cedure-focused understanding. We conceive such exercise primarily as a
process, as decision and policy-making, and hence the role of interna-
tional institutional law as structuring and channeling an ongoing proc-
ess of preparing, taking and implementing decisions.’! The analysis of

80 The questionnaire was not designed to provide a strict question-and-
answer format. Rather, it was intended as a suggestion, proposing different ave-
nues to approach the subject as well as suggesting the testing of new notions or
concepts at the subject at hand. It was meant to be less a straight-jacket and
more a walking stick or road map. If a notion or a question did not apply or did
not make sense, the researchers were free to leave it out. The questionnaire’s in-
tention was hence rather to unify our perspectives and concentrate the attention
to similar issues.

81 Such procedural understanding of administrative action is typical of An-
glo-American administrative law. See Richard Stewart, The Reformation of
American Administrative Law, 88 HARVARD LAW REVIEW 1667 (1975). For its
importance in German administrative law thinking, see Andreas Voffkuhle, 7he
Reform Approach in the German Science of Administrative Law: The “Neue
Verwaltungsrechtswissenschaft,” in THE TRANSFORMATION OF ADMINISTRA-
TIVE LAW IN EUROPE 89 (Matthias Ruffert ed., 2007).
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the elaboration of specific actions is therefore given the same attention
as the instrument which produces external effects.®? Accordingly, the
thematic studies sketch out the organizational framework of the institu-
tion, but invest equal attention to describe their processes at various
stages. This includes an analysis of the procedural regime leading up to
the governance activity, a deepened analysis of the adoption of the in-
strument or instruments by which the institution intends to cause ex-
ternal effects, a presentation of the means to implement the decisions
and the instruments available to check the exercise of public authority
by international institutions. Such procedural analysis reveals rather
different forms of institutional action.

Secondly, the questionnaire framed the analysis also by paying special
attention to the legal qualification of the instrument or instruments
which have external effects and which therefore regularly raise the most
serious legitimacy concerns.®> It makes a difference, so the underlying
assumption, whether an institution “governs” by assigning legal
status,3 by setting non-binding standards,® or by providing a frame-
work for the mediation of consensual solutions.® In this respect the re-
searchers rely on a specific tradition of continental legal scholarship that
frames and structures the analysis of public authority according to the
instruments used.?’

82 As cross-cutting analysis on this aspect, see Jochen von Bernstorff, in this
volume.

8 “Instrument” in this context does not mean the constituting treaty or
agreement but relates to the concrete acts by which institutions intend to reach
their policy objectives.

8¢ For example: refugee status by the UNHCR (see Maja Smrkolj, in this
volume); the world heritage label by the UNESCO (see Diana Zacharias, in this
volume); or the assumption of the connection to terrorist organizations by the
UN Security Council Al-Quaeda Committee (see Clemens Feindugle, in this
volume).

85 For example: Codex Alimentarius Commission (see Ravi Pereira, in this
volume).

8 For example: OSCE High Commissioner on Minorities (see Anuscheh
Farahat, in this volume); OECD Multinational Enterprises (see Gefion Schuler,
in this volume).

87 Wolfgang Hoffmann-Riem, Rechtsformen, Handlungsformen, Bewir-

kungsformen, in 11 GRUNDLAGEN DES VERWALTUNGSRECHTS 885 (Wolfgang
Hoffmann-Riem, Eberhard Schmidt-Affmann & Andreas Vof8kuhle eds., 2007).
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Thirdly, the questionnaire also inquired as to the substantive side of the
institutional activity, adding yet another continental perspective.® It
suggested analyzing the institution’s specific mandate, the character of
the norms that could provide material guidance and steer the institu-
tions substantially, or pondering the question to what extent the institu-
tion is actually cut loose from (or autonomous of) the member states
and the founding mission.

Finally, the exercise of international public authority requires taking
into account a multi-level perspective. The exercise of international
public authority mostly occurs in tandem with the exercise of domestic
public authority. Moreover, international institutions not only rely on
member states to gather information or implement their policies; they
also cooperate in manifold ways with other organizations, be these
other public international institutions or private non-governmental or-
ganizations. To grasp these increasingly dense and important mecha-
nisms we therefore inquired into cooperation and cross-linkages with
other organizations.®

What were the aims and expectations with regard to these thematic
studies? Most importantly, they have to be seen as attempts at system-
atic and critical stocktaking. They intend to grasp their respective the-
matic field with as comprehensive a view as possible of the relevant le-
gal rules, any accessible non-legal documents and the pertinent litera-
ture available. Their aim is thus first and foremost to carry out a diligent
descriptive analysis, guided by the conceptual framework as laid down
in the questionnaire. We hope to produce studies which might help
other researchers to build on. In their analysis of the material, research-
ers were also encouraged to use comparative perspectives of domestic
administrative law. Without intending any simple domestic analogies
which would be naive and mistaken, we do stress the usefulness of
comparative research and intradisciplinary exchange.

Finally, researchers were encouraged to add critical perspectives to the
material at hand. We regard constitutional sensibility, i.e. awareness for
the demands of constitutional thinking as a central component of ana-
lyzing global governance phenomena. At the same time, the project as a

88 On this difference in comparison to American scholarship, Oliver Lepsi-
us, Was kann die deutsche Staatsrechtslebre von der amerikanischen Rechtswis-
senschaft lernen?, in STAATSLEHRE ALS WISSENSCHAFT (supplement to DIE
VERWALTUNG) 330 (Helmut Schulze-Fielitz ed., 2007).

89 On these aspects in a cross-cutting perspective, see Armin von Bogdandy
& Philipp Dann, in this volume.
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whole does not subscribe to one uniform normative concept. Instead,
we accept (and stress) the plurality of concepts and values. Researchers
were therefore free to use individually chosen concepts.

III. Cross-cutting Analyses

During the second stage of the project, cross-cutting analyses built on
the thematic studies and used them to address more general themes of
international institutional law under the public law approach. These
analyses turned towards topics such as procedures, instruments and
multilevel structure, enforcement and accountability and ultimately to
“final” issues like legitimacy and principles.

Here too the intention was, first of all, one of stocktaking and compara-
tive systematization. Given the immense heterogeneity of the institu-
tions at hand and the lack of a common constitutional framework, read-
ers will not find a great number of elaborate and universal doctrines in
the cross-cutting studies. Instead, they rather try to develop systematiz-
ing perspectives on the material. Some of them explicitly state that gen-
eral assumptions are not possible,” others make rather loose termino-
logical offers and propose systematizing categories®! and again others
try to describe possible avenues or methodologies to reach more general
categories.?”? Here again, the pluralism of our approach is manifest.

Going beyond our project, one could however ponder whether the
construction of general doctrines would be desirable even in the long
run. Different answers are possible. Some will certainly argue that such
doctrines must remain overly thin or entirely useless, given that the in-
ternational legal order is not on path to more integration but rather sys-
temic fragmentation.”> Others would doubt that at least in the foresee-
able future such efforts could be fruitful and propose that energies
should rather be directed to analyze particular regimes.*

% See Jochen von Bernstorff, in this volume.

91 See Armin von Bogdandy & Philipp Dann, in this volume; Erika de Wet,
Holding International Institutions Accountable, in this volume.

92 See von Bogdandy (note 61); Matthias Goldmann, in this volume.
9 TEUBNER & FISCHER-LESCANO (note 47).
9 Krisch (note 68).
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Yet one can also argue that the development of common notions and
concepts, able to “travel” from one regime to the next and eventually
bridging them, is a fundamental function of any doctrinal work and a
necessary contribution to the transparency and ultimately the legiti-
macy of institutional activities. This would be the approach most sym-
pathetic to the traditions of German legal academia. In any event, these
are not questions and tasks of here and now.

E. The Underlying International Ethos

This research on the public authority of international institutions has a
doctrinal tendency. Yet, as with any doctrine, it is informed by more
general ethical and political premises, and we hold that doctrine should
make them explicit. Briefly stated, the premise of this research is a nor-
mative vision of global governance as peaceful cooperation between
polities, be they states or regional federal units, a cooperation which is
mediated by global institutions which are p#blic in the emphatic mean-
ing, but remain at the same time public international in nature. These
are propelled by national governments or the corresponding organs of
regional groupings (preferably democratically accountable ones),
which, however, would be no longer in a position to individually block
the enactment or enforcement of international law. These international
institutions would in turn be conscious of their largely state-mediated
(and thus limited) resources of democratic legitimacy and respectful of
the diversity of their constituent polities. A democratic global federa-
tion appears to be beyond the reach of our time, just like an interna-
tional community dispensing with intermediate levels of governance
such as the state; but there can be a better, more peaceful and more inte-
grated world of closely and successfully cooperating polities governed
by public international institutions, and we think that elaborating the

public law character of international law is an essential precondition for
this.



From Public International Law to International
Public Law: A Comment on the “Public
Authority” of International Institutions and the
“Publicness” of their Law

Comment by Stefan Kadelbach

. Introduction
II.  Administrative Law beyond State Administration
1. Preceding Developments
a) International Administrative Law
b) European Administrative Law
c) Synthesis: International Public Law as Law of Multilevel Systems?
2. Change in Paradigm: from Private Law to Public Law as a System of
Reference
III. Potential of International Public Law
1. Suitability of Public Law for International Organizations as a Concept
of Legitimacy
2. Reference Material — and the Targeted Sanctions Example
IV. Concluding Remarks

L. Introduction

The entry onto a list of an individual or organization suspected of sup-
porting international terrorism by a specialized sanctions committee of
the UN Security Council and the effects thereon illustrate that the
United Nations has the authority to take decisions which have conse-
quences for individuals, such as travel bans and the seizing of financial
assets.! The difficulties in reversing a sanctions listing and the reluctance

1 See, inter alia, UN SC Resolutions 1267 of 15 October 1999 (Taliban),
1373 of 28 September 2001 (Taliban and Al-Qaida), 1455 of 17 January 2003

A. von Bogdandy et al. (eds.), The Exercise of Public Authority by International 33
Institutions, Beitrdge zum ausldndischen 6ffentlichen Recht und Volkerrecht 210,
DOI 10.1007/978-3-642-04531-8 2, © Springer-Verlag Berlin Heidelberg 2010
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of the Court of First Instance of the European Communities to exercise
jurisdiction? have raised questions which sound familiar within a con-
stitutional law context. The reason is that the sanctions are imple-
mented like public international law in general, i.e. by a model in which
decisions taken at an international level have to be transformed or
adopted at the state or European Union level. The result is a lacuna
with respect to the protection of fundamental rights: The United Na-
tions has the authority to act, but offers no remedy. Member State
courts dispose of the capacity to grant judicial protection, but feel re-
strained by UN law.

This phenomenon illustrates a change in perspective. Targeted sanctions
were introduced in the 1990s. They are more efficient than previous
economic sanctions such as comprehensive trade embargoes which hit
the population, but did not affect those responsible. The new sanctions
type had been tested in sanctions against individuals from the former
Yugoslavia, Haiti, Libya, Sudan, Angola and Sierra Leone before the
Taliban and Al-Qaida sanctions system was set up.’ Even though they
are, as a whole, less detrimental to human rights than other sanctions,
individual rights violations, from a lawyer’s point of view, can be better
traced back to a specific act and a responsible authority, and might thus
have triggered expectations which had not been directed against the Se-
curity Council before. This perspective on the process is not exclusively
one of public international law, but one of public law as well.

The current volume offers a broad spectrum of fields where interna-
tional institutions in a very wide sense take decisions which used to be
the sole purview of states and which, in one way or another, affect indi-
viduals. Classical examples are the international announcement of arrest

(reporting obligations of Member States), 1617 of 29 July 2005 (checklist of
Member States actions to be taken); last update in SC Resolution 1822 of 30
June 2008.

2 See CFI Cases T-306/01, Al Barakaat v Council and Commission [2005]
ECR 1I-3533; T-315/01, Kadi v Council and Commission [2005] ECR 1I1-3649;
T-253/02, Ayadi v Council [2006] 11-2139; and T-49/04, Hassan v Council and
Commission [2007] ECR 1I-52; appeals are pending, see opinion of Advocate
General M. Poiares Maduro of 16 January 2008 in the Kadi Case (C-402/05 P)
and of 23 January 2008 in the A/ Barakaat Case (C-415/05 P) who pleads for
reversal.

3 Cf. UN SC Resolutions 820 of 17 April 1993 (Yugoslavia); 841 of 16 June

1993 (Haiti); 883 of 11 November 1993 (Libya); 1054 of 26 April 1996 (Sudan);
1127 of 28 August 1997 (Angola); 1132 of 8 October 1997 (Sierra Leone).
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warrants by Interpol, health standards elaborated by the joint FAO and
WHO Codex Alimentarius Commission or the registration of intellec-
tual property rights by one of the WIPO protection systems. Others of
a less obvious nature are mentioned in the rich case material of this
publication. Even though international institutions with administrative
powers have their antecedents in 19" century administrative unions, the
abundance of such organizations and agencies as well as the mass, speci-
ficity and sophistication of the output they produce mark a new quality
in comparison to the past.

Scholarly reactions to this phenomenon have been diverse. In the politi-
cal sciences, global governance approaches took up the institutionalist
tradition and started from the assumption that international organiza-
tions replace powers the national state has lost and possess the potential
to confront the negative effects of globalization.* Similar projections are
mirrored by the debate on the constitutionalization of public interna-
tional law.5> Other approaches go a step further and ask whether inter-
national institutions are equipped with the appropriate tools to fulfill
such tasks, as do different variants of good governance theoriest and the
global administrative law school.” Finally, there are different normative
perspectives on the development of a fundamental nature. From a social
philosophical perspective, the system of international institutions raises

4 ].S. Rosenau, Governance, Order and Change in the World, in GOVERN-
ANCE WITHOUT GOVERNMENT: ORDER AND CHANGE IN WORLD POLITICS, 1
et seq. (J.S. Rosenau & E.-O. Czempiel eds., 1992); M. ZURN, REGIEREN JEN-
SEITS DES NATIONALSTAATS (1998).

5 For an overview on the debate see S. Kadelbach & T. Kleinlein, Interna-
tional Law — A Constitution of Mankind?, 50 GERMAN YEARBOOK OF INTER-
NATIONAL LAW 303, 304 et seq. (2007).

¢ For further reference see J. Delbriick, Exercising Public Authority Beyond
the State: Transnational Democracy and/or Alternative Legitimation Strate-
gies?, 10 INDIANA JOURNAL OF GLOBAL LEGAL STUDIES 29 et seq. (2003).

7 B. Kingsbury, N. Krisch & R.B. Stewart, The Emergence of Global Ad-
ministrative Law, 68 LAW AND CONTEMPORARY PROBLEMS 15 et seq. (2005);
N. Krisch & B. Kingsbury, Global Governance and Global Administrative
Law in the International Legal Order, 17 EUROPEAN JOURNAL OF INTERNA-
TIONAL LAW (EJIL) 1 et seq. (2006).
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doubt as to whether it is “just” and “fair”.8 International lawyers ana-
lyze institutions and their decisions with respect to their legitimacy.’

The “public law” theory guiding the present project attempts to com-
bine these different approaches. It follows the institutionalist supposi-
tion of global governance theory in that it stresses the importance of in-
ternational organizations as actors. It takes up the constitutionalist the-
ory of continental international law doctrine by sharing the assumption
that international organizations need a rule of law basis to build on. It is
related to global administrative law in its belief in the steering quality of
administrative law principles; and it assumes a substantial normative
stance by starting from the premise that observing principles of public
law enhance the legitimacy of decisions taken beyond the state level.

In the following sections, two aspects will be explored more closely.
First, an effort will be made to assess how administrative law in a broad
sense fits into the legal orders of international organizations in particu-
lar and into the realm of public international law in general (below, I1.).
Secondly, it will be asked to what extent the public law approach adds
to existing public international law thinking in terms of the legitimacy
of international decision-making (II1.).

II. Administrative Law beyond State Administration
1. Preceding Developments

a) International Administrative Law

Looking for precedents for the present approach, the 19" century
predecessors of today’s international organizations deserve attention.
Some of them, such as international river commissions, the Universal
Postal Union and the International Telecommunications Union, were

8 R.FORST, DAS RECHT AUF RECHTFERTIGUNG 328 et seq. (2007).

9 Delbriick (note 6); A. von Bogdandy, Globalization and Europe: How to
Square Democracy and Globalization, 15 EJIL 885 et seq. (2004); R. Wolfrum,
Legitimacy in International Law, in THE LAW OF INTERNATIONAL RELATIONS
— LIBER AMICORUM HANSPETER NEUHOLD, 471 et seq. (A. Reinisch & U.
Kriebaum eds., 2007).
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initially categorized as administrative unions.!® Consequently, the law
on which they operated was referred to as international administrative
law at the beginning of the 20" century, particularly in Italian and Span-
ish legal writings.!! However, the term was not used in a consistent
fashion. Following a tradition which goes back to Lorenz von Stein, a
different idea of Internationales Verwaltungsrecht evolved which com-
prised international administrative law as well as domestic administra-
tive law dealing with international aspects.!? Although the latter, known
as administrative international law, refers to administrative law rules for
the resolution of conflicts of laws,!3 the approach of von Stein always
was to comprise the reality of administration as a whole, thus encom-
passing different sources of law in one concept.’* Although apparently
not sharing the Hegelian connotations of von Stein’s concept, the idea
of integrating national administrative law with international institu-
tional law is at least not ruled out by the “public authority” approach.!s

10 For an overview see R. Wolfrum, International Administrative Unions, in
ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW, vol. II, 1041 er seq. (R. Bern-
hardt ed., 1995).

T D. DONATI, I TRATTATI INTERNAZIONALI NEL DIRITTO COSTITUZIONALE,
vol. I, 432, 437 et seq. (1906); U. Borsi, CARATTERE ED OGGETTO DEL DIRITTO
AMMINISTRATIVO INTERNAZIONALE, 6 RIVISTA DI DIRITTO INTERNAZIONALE
368 et seq. (1912); ]. Gascon y Marin, Les transformations du droit administratif
international, 34 RECUEIL DES COURS 21 et seq. (1930).

12 L. VON STEIN, DIE VERWALTUNGSLEHRE, DIE LEHRE VON DER INNEREN
VERWALTUNG, partII, 94 et seq. (1866).

13 K. NEUMEYER, INTERNATIONALES VERWALTUNGSRECHT, vol. IV, 28 et
seq. (1936); K. VOGEL, DER RAUMLICHE ANWENDUNGSBEREICH DER VERWAL-
TUNGSRECHTSNORM 302 et seq. (1965); G. Hoffmann, Internationales Verwal-
tungsrecht, in BESONDERES VERWALTUNGSRECHT, 851, 864 et seq. (I. von
Miinch ed., 1985); cf. also C. OHLER, DIE KOLLISIONSORDNUNG DES ALLGE-
MEINEN VERWALTUNGSRECHTS (2005); contributions, 772 INTERNATIONALES
VERWALTUNGSRECHT (A. Vosskuhle, C. Mollers & C. Walter eds., 2007).

14 For an English summary see K. Vogel, Administrative Law, International
Aspects, in Bernhardt (note 10), vol. I, 2nd ed., 1992, 22 et seq.

15 See also S. Cassese, Administrative Law without the State? The Challenge
of Global Regulation, 37 NEW YORK UNIVERSITY JOURNAL OF INTERNA-
TIONAL LAW & POLITICS 663, 684 et seq. (2005).
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b) European Administrative Law

A second era of international administrative law started with the emer-
gence of European administrative law. Executive powers of the Coun-
cil, the Commission and European agencies as well as the demand for
rules to govern the implementation of secondary Community law en-
tailed the need to develop a common corpus of law. Initial impulses
originated from such dispersed sources as treaty law, secondary Com-
munity legislation and, above all, principles developed by the European
Court of Justice. European administrative law thus came about by an
abstraction from the elements thus found and by analogies to general
principles of national administrative laws.!¢ In a second phase, the phe-
nomenon of “Europeanization” of national administrative law found
attention.”” German legal doctrine suggested three different conse-
quences, depending on the stance taken with respect to the general
transfer of powers to the European Union: the expectation of a com-
plete adaptation of national administrative law to European administra-
tive law,'8 the contrary conclusion to limit European influences to fields
where this is unavoidable,!? or the federalization of administrative law,
which means the separation of two administrative law subsystems, one
of which being Europeanized, the other purely national.?0 A third phase
of scholarly debate concentrated on comparative administrative law,
which is a prerequisite for the establishment of a solid basis for the gen-

16 J. SCHWARZE, EUROPAISCHES VERWALTUNGSRECHT 1988 (2nd ed., 2005).

17 A. Hatje, DIE GEMEINSCHAFTSRECHTLICHE STEUERUNG DER WIRT-
SCHAFTSVERWALTUNG (1996); contributions, in ADMINISTRATIVE LAW UNDER
EUROPEAN INFLUENCE (J. Schwarze ed., 1996); ENGLISH PUBLIC LAW AND THE
COMMON LAW OF EUROPE (M. Andenas ed., 1998).

18 O. Bachof, Die Dogmatik des Verwaltungsrechts vor den Gegenwartauf-
gaben der Verwaltung, 30 VEROFFENTLICHUNGEN DER VEREINIGUNG DEUT-
SCHER STAATSRECHTSLEHRER (VVDStRL) 193, 236 (1972).

19 T. VON DANWITZ, VERWALTUNGSRECHTLICHES SYSTEM UND EUROPAI-
SCHE INTEGRATION (1996).

20 S, KADELBACH, ALLGEMEINES VERWALTUNGSRECHT UNTER EU-
ROPAISCHEM EINFLUR (1999); id., European Administrative Law and the Law
of a Europeanized Administration, in GOOD GOVERNANCE IN EUROPE’S INTE-
GRATED MARKET, 167 et seq. (C. Joerges & R. Dehousse eds., 2002); cf. also
TRATTATO DI DIRITTO AMMINISTRATIVO EUROPEO, vol. I, 15 et seq., 399 et seq.
(M.P. Chiti & G. Greco eds., 1997); J.H. JANS ET AL., INLEIDING TOT HET
EUROPEES BESTUURSRECHT 19 et seq. (1999).
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eration of common principles.2! A synthesis of some of these perspec-
tives conceives the European and national levels as a compound of ad-
ministrative powers in a multi-level system where vertical and horizon-
tal cooperation is the dominant obligation,? involving the need to de-
fine rules which resolve conflicts of competencies between the different
actors and to find common legal principles which provide for the com-
parability of the systems involved, the basis for mutual recognition and
the legitimacy of the decisions taken. European administrative law thus
combines the abstraction method of the initial phase with conflict of
law and comparative law approaches.

This new corpus of administrative law at first glance looks like an in-
carnation of the Steinian concept,®® but there are three factors which
make a difference: Firstly, this development is not a mere product of le-
gal scholarship, but a response to the practical needs of a multilevel ad-
ministration; secondly, it is guided by an overarching legal order with
agreed supremacy; and thirdly, there is an international court with
compulsory jurisdiction, the EC], which has substantially contributed
to the process.

With respect to the public law approach to international institutional
law, a common feature is that there are international authorities which
are vested by the states with administrative powers. For a comparison
with European administrative law, it seems tempting to ask whether the
three above-mentioned factors are necessary for bringing about an or-
der of legal rules, principles and institutions of a similar character. Be-
cause of the uniqueness of European integration, an answer to this
question would be speculative. At any rate, to stress the differences be-
tween the European and the international planes would not falsify the
public law concept. However, in order to assess the usefulness and the
likelihood of an identical process within the legal orders of organiza-
tions with a global reach, it is still usetul to compare the conditions at

both levels.

21 See, for instance, S. CASSESE, LE BASI DEL DIRITTO AMMINISTRATIVO 53 et
seq. (5th ed., 1998).

22 E. SCHMIDT-ASMANN, DAS ALLGEMEINE VERWALTUNGSRECHT ALS ORD-
NUNGSIDEE 18 et seq. (1998; 2nd ed. 2006); T. Grof, Verantwortung und Ef-
fizienz in der Mebrebenenverwaltung, 66 VVDStRL152 et seq. (2007).

2 As to European administrative law as a result of comparative thinking see
L. VON STEIN, DIE VERWALTUNGSLEHRE, part I, viii et seq. (2nd ed., 1869).
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¢c) Synthesis: International Public Law as Law of Multilevel Systems?

In the scholarly debate surrounding international public law, similar
elements can be discerned like those contributing to European adminis-
trative law. Comparative institutional law derived common patterns of
different international organizations, some of them are constitutional,
others administrative in character.?* Global administrative law concen-
trates on rules and principles which can be regarded as administrative
law in itself. In the paper presented by Nico Krisch and Benedict Kings-
bury,” the perspective vis-a-vis international organizations is an imma-
nent one: the authors discern different agencies and functions which
they recognize as administrative at the international level and ask by
which principles their activities are guided. In a second step, the norma-
tive question is confronted as to whether the general application of
principles such as accountability, participation and transparency meas-
ured against the pragmatic needs of the respective international institu-
tions prove useful — or whether they rather entail deficiencies in effec-
tiveness, preference for special interests or populism. The focus is on
what can be found in the institutional framework; what may be external
about it are the normative expectations by some observers with a simi-
lar scholarly interest. Hence, the public law approach distinguishes it-
self from the global administrative law theory in the strength of its
normative intentions. Recent research, which investigates into the influ-
ences of international law on domestic administrative law?¢ and the le-
gitimacy of that process, opens a further dimension.?” To integrate these
trends to a single set of international public law norms appears to be a
logical solution. The discursive potential of this hypothesis for the
structuring of international regulating and decision-making procedures

24 See the explanation of the approach in H. SCHERMERS & N. BLOKKER,
INTERNATIONAL INSTITUTIONAL LAW, §§ 22 ez seq. (4th ed., 2003).

25 Above, note 7.

26 C. TIETJE, INTERNATIONALITAT DES VERWALTUNGSHANDELNS (2001); F.
MAYER, DIE INTERNATIONALISIERUNG DES VERWALTUNGSRECHTS (2009,
forthcoming); E. Schmidt-Afmann, Die Herausforderung der Verwaltungs-
rechtswissenschaft durch die Internationalisierung der Verwaltungsbeziehungen,
45 DER STAAT 315 et seq. (2006).

27 W. Kahl, Parlamentarische Steuerung der internationalen Verwaltungs-
vorginge, in ALLGEMEINES VERWALTUNGSRECHT — ZUR TRAGFAHIGKEIT EINES
KONZEPTS, 71 et seq. (H.-H. Trute et al. eds., 2008).
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is substantial.?2 However, the evolution of such a corpus faces condi-
tions which are not very favorable.

First, it may be questioned whether international organizations and
their member states constitute multilevel systems of a sufficiently inter-
twined density that they might be regarded as a compound with a mul-
tilevel administration.?? In constitutional theory, a multilevel system
presupposes structures in which law is produced autonomously at each
level and public authority is exercised through shared responsibility.
The concept is open enough to allow different degrees of intensity of
mutual cooperation. But it is submitted that most international organi-
zations are of a rather loose character so that they constitute different
layers of authority combined with a public international law obligation
of the member states to cooperate.’® Thus, there is not much of a settled
common ground for administrative law. This does not rule out that the
constitutional law of the member states could demand a certain quality
of legitimacy and therefore require an institutional administration
which honors the rule of law and principles derived from it.

Secondly, in public international law the question of superiority is sub-
ject to a classical debate. Hence, whether the international legal order is
superior to domestic law is an open question. Doubts are addressed by
the theory of international constitutionalism to which the public law
approach subscribes. Under the traditional monist/dualist paradigm,
this is a matter of perspective. Courts in national legal orders which
tend to avoid conflicts with international law obligations, as it is the
case in many European states, may take a stance which privileges public
international law, resolve conflicts of laws in its favor and may therefore
come close to superiority. However, this may not be said of many
states, and the legitimizing legal order is always at the national level.

28 S. Cassese, The Globalisation of Law, 37 NEW YORK UNIVERSITY JOUR-
NAL OF INTERNATIONAL LAW & POLITICS 973, 992 et seq. (2005); E. Benvenisti,
Reclaiming Democracy: The Strategic Use of Foreign and International Law by
National Courts, 102 AMERICAN JOURNAL OF INTERNATIONAL LAW 241 et seq.
(2008).

2 For a parallel analysis on the constitutional level see I. Pernice, The
Global Dimension of Multilevel Constitutionalism: A Legal Response to the
Challenges of Globalisation, in FESTSCHRIFT FUR CHRISTIAN TOMUSCHAT, 973
et seq. (Pierre-Marie Dupuy et al. eds., 2006).

30 With respect to ILO and WTO see C. MOLLERS, GEWALTENGLIEDERUNG
287 et seq. (2005).



42 Kadelbach

Thirdly, whether there is an international court with jurisdiction to de-
velop common principles, as in the European Union, again depends on
the chosen organization. Although the net of international judicial bod-
ies and tribunals has become much denser than it was ever before, their
tasks rarely permit much progressive development in that field. Some
organizations, like the United Nations, have their own administrative
law courts, but their jurisdiction is usually limited to disputes between
the organizations and their officials.’ Others like human rights courts
as well as WTO and ICSID arbitration have produced abundant case
law, but do not often have the opportunity to build upon the govern-
ance of international institutions.

To sum up, conditions for the emergence of international public law are
not very favorable. The desirability of an administrative law based on
the rule of law is hardly to be doubted, but, for the time being, the
prospects for its development remain restricted to rules that can be de-
rived from the logic of the respective organization’s powers and rules.
Common administrative law as a reservoir of supplementing rules, by
contrast, are problematic, not only in terms of the conditions of their
formation, but also with respect to their legitimacy. The most probable
consequence of this state of affairs is a plurality of international admin-
istrative law systems. Thus, the concept of international public law
faces a dilemma: To restrict it to the rules found in existing institutional
law would perpetuate the unsatisfactory situation which is character-
ized by only rudimentary standards by which activities can be re-
viewed. To formulate substantial standards with a view at enhancing le-
gitimacy and acceptability of the outcome would trigger the objection
to announce norms with no sufficient basis in positive law.

2. Change in Paradigm: from Private Law to Public Law as a System
of Reference

The problem of how to hold the different components of international
public law together is difficult to address if the outcome is expected to
be not merely analytical, but also of a normative nature. The intuition
of traditional international law doctrine would be to ask how the cor-
pus of public law demanded by the present approach would fit into the
categories of sources.

31 SCHERMERS & BLOKKER (note 24), §§ 642 et seq.
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One of the methods suggested is an inquiry by induction into the
norms on the governance of international institutions, to distillate
common principles from them and to transpose the resulting rules to
other institutions. This would come close to what is called general prin-
ciples of international law as one variant of general principles in the
sense of Article 38 (1) lit. ¢ of the Statute of the International Court of
Justice. The second approach, comparative analysis, used to be recom-
mended as the other method of finding general principles as well. To
combine both is not unusual.’> However, there are two caveats to be
made with respect to this approach, both of which are closely con-
nected.

The first observation means to insist on the obvious: it refers to what
may be called the domestic analogy objection. General principles of law
are a category which was originally adopted in the statutes of interna-
tional courts as a supplementary method to fill lacunae if treaties or
custom did not provide appropriate rules to decide a case.?® This
method of comparative analysis is widely seen as problematic, for it in-
volves an element of choice for which the criteria are vague; a compara-
tive view at other legal orders thus is at risk to re-invent the own envi-
ronment.’* In order to escape this objection, the consented general
principles are usually of a rather abstract character such as pacta sunt
servanda, bona fide interpretation of treaties, the principle that repara-
tion has to be made for unlawfully caused damages etc. The vast major-
ity of (if not all) general principles have meanwhile been incorporated
into treaty or customary law and thereby found an additional basis.
This remark is not to say that comparative administrative law is meth-
odologically unsound as such; but in order to counter the domestic
analogy objection, it must be done in an inclusive way, making selectiv-
ity explicit and giving reasons for it. Why, for instance, the British,
French or German administrative law systems are considered to be bet-

32 As to the difficulties of a strict distinction between general principles of
law and general principles of international law see I. BROWNLIE, PRINCIPLES OF
PUBLIC INTERNATIONAL LAW 18 et seq. (6th ed., 2003).

3 M. Bogdan, General Principles of Law and the Problem of Lacunae in the
Law of Nations, 46 NORDIC JOURNAL OF INTERNATIONAL LAW 37, 39 (1977);
U. FASTENRATH, LUCKEN IM VOLKERRECHT 100 et seq. (1991).

3 G. GOTTLIEB, THE LOGIC OF CHOICE. AN INVESTIGATION OF THE CON-
CEPTS OF RULE AND RATIONALITY 103 (1968); see also G. Frankenberg, Critical
Comparisons: Re-Thinking Comparative Law, 26 HARVARD INTERNATIONAL
LAW JOURNAL 411, 412 (1985).
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ter sources for comparison than, for example, Chinese, Japanese or
Russian law ought to be explained. The underlying assumption that
systems based on the Western type constitutional state are, even for the
purposes of public international law, more legitimate has to be ad-
dressed openly. The public law approach will therefore be confronted
with arguments similar to constitutionalization theories of the past
years.

The second remark refers to the distinction between public and private
spheres. The change in paradigm involved in the public law theory de-
serves attention. Since Grotius, if not before, private law institutions
have lent themselves to international law doctrine: Modern treaty law
was initially developed along the lines of Roman contract law, titles to
territory used to be derived from property law, the rules on state suc-
cession have roots in inheritance law, and state responsibility follows
tort law thinking.3s This is appropriate if subjects of international law
are to be seen as equal. The “publicness” of classical public interna-
tional law resulted from nothing more than the fact that the actors were
states, but did not presuppose any legal hierarchy between them. To
think in terms of public law suggests that there are superiors and enti-
ties or individuals who are their subjects. This assumption is problem-
atic. Not only legal realists would object that whether between interna-
tional organizations and their member states such a hierarchy is estab-
lished depends on the distribution of powers between the organization
and its member states. Regarding the UN, the permanent members of
the Security Council would not look at this relationship in the same
way as others. With respect to individuals as subjects of international
organizations, there are very few institutions (save the European Un-
ion) with the competencies to impose obligations directly on individu-
als, and most of these powers are very exact.’ Therefore, a very broad
concept of “public authority” must be embraced which focuses on the
impact of the decisions taken rather than on their legal effect. The crite-
ria for drawing a line between “private” and “public” organizations still
requires some refinement, however. If the disposition over public goods
is the criterion, not only ICANN, but also international sports organi-
zations such as IOC or FIFA are of interest. As with the Internet,
global sporting events can be seen as public goods, and the right to or-

35 Cf. H. LAUTERPACHT, PRIVATE LAW SOURCES AND ANALOGIES IN IN-
TERNATIONAL LAW (1927).

3 Examples are the river commissions already mentioned above (see note 10
and accompanying text) and the International Seabed Authority.
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ganize them distributes political and economical advantages. In the end,
the public law approach introduces a “public” element even for private
international law institutions.?” Apparently, even the question of what
constitutes public good is guided by value choices for which criteria are
yet to be found. In other words: The suggested public/private dichot-
omy is exposed to the criticism that it follows a predefined concept
rather than being the result of the application of public law criteria.

I11. Potential of International Public Law

1. Suitability of Public Law for International Organizations as a
Concept of Legitimacy

The best argument for the suggested public law perspective would be if
it had the potential to offer solutions other approaches cannot provide.
This leads us to the question of what public law adds to other norma-
tive demands as derived from human rights, international constitution-
alism and theories of legitimacy.

The present approach suggests that administrative law thinking en-
hances the rationality and legitimacy of international organizations. The
rule of law benefit to be taken from such doctrinal methods in a conti-
nental sense is rationality and reliability,® and the hope is to expand
that notion into the international sphere. Two methodological problems
arise.

The first is the relationship between public law and its constitutional
context. Public law encompasses two components, i.e. constitutional

37 How this solution relates to the private law theory of “global law without
a state” (see G. TEUBNER, GLOBAL LAW WITHOUT A STATE (1997) cannot be ad-
dressed here; but the proposal to extend the reach of fundamental rights to pri-
vate organisations alone does not necessarily contradict to it. However, a latent
dissent appears to occur with respect to the impact of private and public law-
making on the international plane in general; see also C. Tomuschat, Moglich-
keiten und Grenzen der Globalisierung, in GLOBALISIERUNG UND ENTSTAAT-
LICHUNG DES RECHTS, 21, 28 et seq. (J. Schwarze ed., 2008). Under national
administrative law, this would not be seen as problematic; here, the transfer of
tasks to private entities usually entails a loss of legal restraints, which the func-
tional criteria applied by the “public law” approach on the international plane
would avoid.

3 Cf. MAX WEBER, RECHTSSOZIOLOGIE 69 (2nd ed., 1967).
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and administrative law. Rules and principles which make the rule of law
work and help to take individual rights seriously are primarily found in
administrative law. The question how far they depend on constitutional
principles is of guiding interest for the whole research agenda. The an-
swer of continental law thinking would be to take fundamental consti-
tutional principles at face value, such as the necessity that administrative
decisions have to have a legal basis and be subject to legal review if in-
dividual rights are restricted, so that a system of institutions and rules
may be built upon them. Another assumption from which different in-
stitutional initiatives of good governance have started would be that
administration follows an intrinsic logic and rules of “good administra-
tion” can be developed independently, with a view of the specific tasks
of an organization and without having to be derived from specific con-
stitutional traditions. The former view is not easy to defend in an insti-
tutional environment with a global reach while the latter method is
likely to produce only a thin net of rules and to provoke objections
from a constitutional perspective.

The second methodological difficulty is to address the objection re-
ferred to above that the corpus of law which informs public law think-
ing is necessarily selective in contents. This problem can be the better
confronted the closer the relationship to international standards is,
most of which are found in international human rights. Thus, intra-
disciplinary discourse is not only promising between international in-
stitutional law and administrative law scholarship, it might also prove
useful within the different branches of international law, in particular to
investigate in how far the jurisprudence of international human rights’
protection systems produces results suitable to be considered at the in-
ternational level.

2. Reference Material — and the Targeted Sanctions Example

The work of international institutions opens a wide panorama on ad-
ministrative activities in the widest sense. Seen against the background
of national administrative law categories, one can recognize activities
aiming at the maintenance of public order such as those of Interpol and
Europol, welfare administration implemented by international devel-
opment banks, and planning as designed and prepared by various
OECD, UNDP or UNEP policy studies. Some of these decisions have
more or less immediate external effects on individuals, others are regu-
latory in character. That public law thinking is useful in arriving at
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more reasonable and more effective results is, as a hypothesis, very
plausible. The answer to the question as to how far it ultimately proves
useful must be reserved to individual studies. The merit of the public
law approach is to openly state this and to comprehensibly assess how
far modern international institutions have taken over functions which
used to be the domaine réservé of states. However, not all of the exam-
ples selected are equally rewarding. Thus, it is doubtful whether activi-
ties with a strong high-politics impact can be properly addressed in this
way. An example is the UN targeted sanctions mechanism. Although it
might have been one of the starting points for the present undertaking,
it is probably not the best case to convince us that the public law ap-
proach adds much to what what already exists.

The case study devoted to that problem suggests analyzing the listing
and de-listing of individuals on the sanctions list as an administrative
procedure and its decisions as administrative acts. It draws the conclu-
sion that judicial review is necessary, but, as to date, deficient.® This
conclusion is, in effect, hard to refute. The question is whether adminis-
trative law scholarship makes it more plausible than other normative
reference systems.

Following the methodology of assessing general principles, the first
step in finding applicable administrative law would be to analyze
whether the institutional law of the UN itself offers elements from
which principles might be inferred. The Charter provides the possibil-
ity to install an independent review body which, once established,
would be in a position to produce binding decisions.* Whether or not
to set up such a subsidiary organ, however, is up to the member states,
L.e. a political question.

The hypothesis for the next step is that general principles, probably
found in intra-disciplinary exchange and by comparative analysis,
would lead to categories which trigger the expectation of introducing a
procedure closer to the rule of law. The premise is that such categories
are normative in character. Historically and functionally, this assump-
tion is correct. However, the question is which direction their norma-
tivity takes, in other words, what follows from the identification of the

3 See C. Feiniugle, in this volume.

40 The ICJ found that UN Charter law reflects a remote notion of checks
and balances which rule out that an institution — like the General Assembly —
can escape the binding consequences of a judicial body which it had entrusted
with the task of legal review, see Opinion on the Effect of Awards of Compensa-
tion Made by the UN Administrative Tribunal, IC] Reports 1954, 47 (61).
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sanctions committee’s listing or non-delisting decisions as administra-
tive acts. In authoritarian systems, the categorization of an administra-
tive act historically had the use of finding a form in law which ex-
pressed the binding character of administrative decisions. In 19" cen-
tury German legal doctrine, this notion was developed in analogy to
judicial decisions, thus to stress the legal authority of the executive
branch in the German Empire,* and there are administrative law sys-
tems represented by some of the Security Council members which still
rest on such a fundament.

Obviously, this is not the idea with which the “public law approach”
was launched; but it shows that under this approach administrative law
is not so much a reference system for analysis as it is a tool for justify-
ing normative conclusions. The conclusion at which the case study ar-
rives is that any administrative act encroaching upon individual rights
of private individuals must be subject to judicial review. In German
municipal law this conclusion was the result of constitutional develop-
ment. In the Weimar Republic, Walter Jellinek distinguished adminis-
trative acts systematically according to whether or not an action against
them could be brought.2 It was only after the Grundgesetz had entered
into force that the decisive reason for using the administrative act con-
cept was to find a reference point to which the consequence of proce-
dural rights and judicial review could to be attached.#

In other words, approaching institutional law with “public law” criteria
involves value judgments from normative systems which are external to
it and is inclined to produce an idealized version of administrative law.
The interesting question is how these judgments can be justified. It is
therefore still questionable whether it is less promising to plead this
particular case on the basis of human rights law, all the more so since
credit must be given to the new category of smart sanctions in that it is
better suited than others in avoiding the suffering of innocent people.
To elaborate on the system from an international perspective would
have the advantage of following a path already taken.

4 O. MAYER, DEUTSCHES VERWALTUNGSRECHT, part I, 93 (3rd ed., 1923).
42 W. JELLINEK, VERWALTUNGSRECHT 247 et seq. (3rd ed., 1931).

4 H. MAURER, ALLGEMEINES VERWALTUNGSRECHT 189 et seq. (16th ed.,
2006).
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IV. Concluding Remarks

The normative implications of the public law approach open a promis-
ing field, even though they raise questions with respect to their justifi-
cation, sources and methods. Objections are similar to those directed
against some of the constitutionalization theories of the past years and
which aim at the foundations of the implicit value judgments.

In order to avoid such criticism, it appears advisable to give more credit
to the weaknesses of international law-making, i.e. its political charac-
ter, its slow pace and the often very vague contents of an outcome.
Thus, it appears feasible to develop principles of international public
law if they can be based on, and further specify, elements already found
in international institutional law, human rights law or general principles
of law, all the more so those whose promotion is among the purposes of
an international organization.

Intra-disciplinary exchange and comparative analysis offer a large reser-
voir of material which might inspire policy proposals. It is rewarding to
enhance the awareness of the breadth and depth of activities with an
impact on rights and prospects of individuals, to analyze them system-
atically and to stress the need of a more norm-oriented perspective on
their activities. It therefore ought to use its potential in providing the
responsible actors with material to restructure their procedural rules.
The normative orientation of the concept may be criticized, but this can
also be its strength in that it has the potential to open a debate on inter-
national governance with legal criteria and to put the burden of argu-
ment on the defense of some acts and procedures which are difficult to
maintain.
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I have a marked sympathy for the Heidelberg group’s efforts, in recent
years, to conceive and construct a more encompassing rule-bound in-
ternational sphere and to unite concepts from European public law
with those from political and social science. I am pleased to be able to
offer my comments on their paper, “Developing the Publicness of Pub-
lic International Law,” though I am something of an outsider, not for-
mally trained in international law or well-versed in the current debates
and literature, and I run the risk of occasionally missing the mark. As a
scholar with a general background in law, economics, sociology, social
history, and political science, I have, for a number of years, been head-
ing an interdisciplinary institute whose mission is to track the post-
1970s development of OECD nation states and gauge the extent and
consequences of the privatization and internationalization of responsi-
bilities.! My remarks here, which focus on seven of the nine topics I

I would like to thank Professor Gerd Winter from the Bremen University
Law School for educating me on several key points discussed here, though he
may well not be in agreement on some of my comments and should in no way
be held responsible. Thanks also to Susan Gaines for helping me to clarify my
thoughts and put them in intelligible English for this written commentary.

A. von Bogdandy et al. (eds.), The Exercise of Public Authority by International 51
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covered at the workshop,? are thus concerned with the basic tenants of
analytically taming and legally framing international politics, rather
than with the legal nuts and bolts.

A. Moving the Hidden Agenda to Center Stage

The Heidelberg group’s article is presented as a synthesis of three ways
of viewing global governance phenomena — constitutionalization, global
administrative law, and international institutional law? — but there ap-
pears to be a more ambitious hidden agenda. Their “public authority”
approach comprises a new way of “understanding, framing and tam-
ing”* the growing jungle of international law and global governance —
not a simple fusion of existing methods, but an alternative system that is
firmly rooted in European public domestic law.5 Not until late in the
Heidelberg group’s paper does their critique of the global administra-
tive law approach that Benedict Kingsbury and colleagues at New York
University have introduced come to the fore. And then we learn only
that it is “too global,” based on an impossible “fusion of domestic ad-

I For an overview see TRANSFORMATIONS OF THE STATE? (Stephan Leib-
fried & Michael Ziirn eds., 2005); TRANSFORMING THE GOLDEN-AGE NATION
STATE (Achim Hurrelmann, Stephan Leibfried, Kerstin Martens & Peter Mayer
eds., 2007). For a summary of the theoretical approach see Philipp Genschel &
Bernhard Zangl, Transformations of the State: From Monopolist to Manager of
Political Authority, Bremen University TranState Working Paper 2008, in print,
available at: http://www.state.uni-bremen.de.

2 My original comments also include: “How is Public ‘Public’”, “The con-
clusiveness of the three delimiting characterizations of public authority (deter-
mining, conditioning and influencing)”, and, as an aside, a note on the princi-
ples guiding the case selection strategy for the Heidelberg project.

3 Armin von Bogdandy, Philipp Dann & Matthias Goldmann, Developing
the Publicness of Public International Law: Towards a Legal Framework for
Global Governance Activities, in this volume, Parts A and C.II.

4 Id., Part C.IIL

5 Benedict Kingsbury, Nico Krisch & Richard B. Stewart, The Emergence
of Global Administrative Law, 68 LAW AND CONTEMPORARY PROBLEMS 15
(2005); Benedict Kingsbury & Nico Krisch, Introduction: Global Governance
and Global Administrative Law in the International Legal Order, 17 THE
EUROPEAN JOURNAL OF INTERNATIONAL LAW 1 (2006).
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ministrative and international law,” and ignores the “categorically dif-
ferent ‘input legitimacy’” of the different actors.¢

I wonder if the group does not miss the mark by focusing their criti-
cism on the global administrative law approach. The central polarizing
question for all three schools of thought discussed in their paper may
well be: Are all international legal phenomena generated by state enti-
ties, or is there an emergent global legal arena, a new source of law that
somehow lies “beyond the state sphere” but naturally affects it? This
question reaches far beyond public law into private international law
and, especially at the WTO level, economic law. While I have sympa-
thies with the state-centered approach, I would like to see this question
addressed directly: What is the evidence for or against an emerging
global legal arena? If it exists, what is its extent and what are its conse-
quences? What is its relationship to state-based international law? Are
the two mutually exclusive, or overlapping, or interdependent ...?
Should an effort be made to block its development, and if so why? Pre-
cisely what are the advantages and disadvantages to state-generated ver-
sus global law?

B. Internal versus External

The Heidelberg group initially insisted on what they called an “internal
approach” wherein the legal framework for global governance is viewed
strictly according to the application and development of the law, and
the analysis of the social, historical and philosophical ramifications of
the law, or “external approaches,” take a back seat. Here the group has
shifted to a more balanced treatment, with internal approaches provid-
ing the operative infrastructure and external approaches serving as a re-
ality check on the wider effects. But precisely how internal and external
interconnect is opaque: Is it a Siamese twin relationship where neither
approach can function without the other?” Is it a hermeneutic circle of
lawyers that only overlap here and there with the normative and ex-
planatory circles of the social scientists? Or is it a relationship of con-

¢ von Bogdandy, Dann & Goldmann (note 3), Part C.IIL

7 Id., Parts C.I and C.IL To talk about “complements” (Part C) might sug-
gest a twin relationship.
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centric circles,® where black-letter law comprises a solid inner circle,
surrounded by court interpretations and precedents, and then by ever
wider and more distant social ramifications? A proviso maintains that
internal and external arguments might intersect “to the point that they
become difficult to distinguish” and implies the Siamese twin relation-
ship, whereas the legal tradition described for the United States reflects
more of a concentric circle situation.’

One notes an innate distrust of the social sciences,'® however, even in
this current rendition of the public authority approach: the “firm disci-
plinary basis”!! for “the analysis of the exercise of international public
authority” that they are seeking remains, in the view of this political
scientist, elusive. Interestingly, the Heidelberg group focuses much of
its energy on the legitimacy concerns that lurk behind the legal-illegal
divide.2 They point out that this emphasis on constructing legitimation
via legal procedure is also a concern at the micro-level of sociology,!
and I would add that it is also a major focus of inquiry in political sci-
ence, both at the national and international levels. Perhaps, rather than
internal and external, we would do better to think in terms of integrat-
ing social sciences and law for the purpose of interpreting the affairs of
global governance, with the law maintaining sole responsibility for the
“craft component” of designing and interpreting norms — the “fram-
ing”. Maybe we are simply too worried about disciplinary purity and
would be more productive if we just muddled through with some ex-
perimental liaisons. In this sense, at least, we might take a lesson from
the American Ivy League law schools which integrate International Re-
lations, Philosophy, Sociology etc. into their faculties whenever they see
fit.

8  Concentric circles are also suggested by the use of “broader” versus “nar-
rower” (id., B.IIL).

9 Id., Part C.

10« ., the lack of adequate legal concepts as well as the limited use of the
legal-illegal dimension dichotomy for judgements about legitimacy puts legal
scholarship at the risk of being marginalized by other disciplines, in particular
by economics and political science, on how to understand and frame the world
order.” (von Bogdandy, Dann & Goldmann [note 3], Part C.II).

11 Jd., Part C.IIL
12 Id., Part C.II.
13 Jd., Part C.IL
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C. Origins of Power

We need to know a lot more about the actual origins — as opposed to
the legal sources — of international public authority. State theory holds
that state power, Staatsgewalt, is a normative construct with a factual
base: in occupations, beliefs, legitimacy-chains, secularized religious
traditions, and organizational might, as well as revolutions, transforma-
tions, and so forth. The Heidelberg group maintains that international
public authority is presumably bestowed by state entities and thus
somehow stands on this same base, but they are hard-put to identify
enough specific legal empowerments to account for the observed range
of international authority and must turn to miscellaneous “functional
equivalents”* and “informal entities”!5 instead.

Their strictly legal assessment fails, however, to explain how this broad
unaccounted-for international authority came into being. If it is di-
vorced from state entities and international treaties, then it cannot claim
the state’s steadfast empirical base. How did it come into being? What,
then, is its base in reality? Self-empowerment by transnational net-
works of public officials? The effective seizure of structures by multi-
national corporations or NGOs? Some hegemonic entity to be identi-
fied? All or some of the above? What is the best theoretical model to
explain such emergent processes? Systems theory? Autopoiesis? Or?

D. International Taming by Domestic Framing

The use of domestic analogy!¢ in the treatment of international politics
remains embedded in the Heidelberg group’s approach, despite an at-
tempt to accommodate my workshop critique of its use. They have, to

4 Id., Part B.III.
15 Id., Part B.III.

16 See HEDLEY BULL, THE ANARCHICAL SOCIETY. A STUDY OF ORDER IN
WORLD POLITICS 44 (3rd ed., 2002), with Forewords by Andrew Hurrell &
Stanley Hoffmann, (1st ed., 1977). Specifically on the domestic analogy see HI-
DEMI SUGANAMI, THE DOMESTIC ANALOGY AND WORLD ORDER PROPOSALS
(1989).
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some extent, disavowed its use!” and have removed explicit reference to
the historical basis for it — that just as the emergence of the industrial
state gave rise to the formation of national administrative law, global-
ization now gives rise to international institutional/administrative law —
but they have neither excised it from their approach nor taken on the
burden of proof that I challenged them with.!s

The group admits that there are fundamental differences between do-
mestic and international institutions,! but their public authority ap-
proach to international politics is not built on that distinction. Instead,
defining international public authority as “legitimate international coer-
cion” mimics the nation state’s legitimate monopoly of force.0 Interna-
tional public law is assigned the same functions as domestic public
law.2! Legal concepts derived from domestic administrative law com-
prise the sole basis for a purely intradisciplinary development of inter-
national administrative law.2 I found the emphasis on instruments of
domestic administrative law by all three internal methods? particularly
surprising. There is no mention of the oft-discussed supranational-
international learning curve. After all, EU law grew from the same do-
mestic analogy and one would think international law could learn much
from the EU experience.

17" von Bogdandy, Dann & Goldmann (note 3), inter alia, Part B.IIL In this
part, they say half-heartedly they do “not advocate all too simple ‘domestic
analogies’”

18 T argued that before any treatment of international politics can make un-
conditional use of the domestic analogy one must prove that:

1. international politics can, in general, be “domesticated” — and not just in
some areas, say trade and environment, and for some times, say in the
1960s;

2. the “rule of law” approach is the best fit for such domestication;

the experience of taming Leviathan at the nation state level in the 19th
and 20th century is the best model for framing the anarchical society in
the 21st(I use anarchical society in the sense of Hedley Bull).

This would seem to be part of an international lawyer’s task and should not
simply be externalized to the social scientists.

19 vyon Bogdandy, Dann & Goldmann (note 3), Part C.III.
20 Id., Part B.III.
2t Id., Part B.IIL.
2 Id., Part C.III.
2 Id., Part C.IIL
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From the Heidelberg group’s internal perspective, legal structuring of
the international sphere could, if pursued energetically, provide legiti-
macy in the same way that it did for the domestic sphere, through ever-
more-refined rule-making — a process that, in the latter case, took sev-
eral hundred years to complete. Political and social means of legitima-
tion are not considered here.?* This legalization strategy is presented as
a crucial and hitherto unappreciated component in the emergent global
governance paradigm. There is, however, little evidence that the interna-
tional sphere would be consistently responsive to the sort of legaliza-
tion that is applied to individual, uniform and coherent nation states.
The Heidelberg group has acknowledged in very general terms that the
international sphere is, despite globalization, an extremely heterogene-
ous cultural, political, social and geographic sphere, but they do not
explore or address the actual consequences of that heterogeneity and in-
stead apply legalization generically across the entire sphere. At this
stage of the public authority project, even the traditional legal delimita-
tions of the domestic sphere, where different legal approaches involving
varying degrees of legal constraint are applied to high politics, admini-
stration and the courts, are lacking — in this paper — or have yet to be
formulated.

In his 1977 treatise The Anarchical Society: A Study of Order in World
Politics,* Hedley Bull (1932-1985) viewed international relations as an
uneasy blend?” of anarchism (Hobbesian realism), cosmopolitanism
(Kantian universalism), and a society of states (Grotian solidarist insti-
tutionalism). 28 The relative importance of these three characteristics and
their respective manifestations — conflict among states, trans-national
social bonds, and common rules and institutions for containing conflict

24 Id., Part C.II: “The understanding of domestic institutions rests largely
on legal terminology based on doctrinal constructions.”

%5 Such heterogeneity is cited as an obstacle to the evolution of “an over-
arching layer of common legal arguments” (see Armin von Bogdandy, General
Principles of International Public Authority: Sketching a Research Field, Part
D.1.2, in this volume) but is not itself analyzed in depth. It may well be that
such an analysis would clarify the reasons for limiting legalization to “the de-
velopment of principles in the process of internal constitutionalization of the
various international institutions” (id., Part E.II; emphasis mine), to a “thin”, a
“foot-in-the-door” mode of legalization.

26 See BULL (note 16).
27 BULL (note 16), 39.
28 Id., 24,
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— changes from epoch to epoch and issue to issue. Unlike domestic poli-
tics, international politics is a moody triple-faced beast whose character
is in constant flux, shifting with every change in the weather. The Hei-
delberg group’s definition of public authority might accommodate
Grotian solidarism with a touch of Kantian zeal, but the beast’s anar-
chic temper tantrums seem to go untended, if not unremarked. The
other two internal approaches described are perhaps even more lop-
sided in their treatments.

The Heidelberg group does at least note that legality in international
politics at present fails to confer legitimacy, and they join with Martti
Koskenniemi in assigning blame to deformalization, fragmentation, and
the hegemonic traits of the current world order? ... all institutional fea-
tures of an anarchic international society. Hobbesian reality is, unfortu-
nately, painfully apparent in international politics from Africa to the
Balkans to the Mid-East, from warfare and terrorism to international
financial markets. I am afraid that trying to frame it by domestic anal-
ogy is like trying to fit a large wild wolf into a small sheep’s clothing —
the wolf and everyone else is likely to be the worse for it.

E. Transnational Private Governance Left Out in the Cold

The Heidelberg scheme defines international public authority in nar-
row structural terms, as empowered by states,® rather than using a
broader outcome-based definition that would include action in the pub-
lic interest or stewardship of common goods. Private structures that
perform public functions cannot meet the specified “functional equiva-
lence” test for legitimacy,® and require explicit state-based empower-
ment.

Here, the group does not resort to domestic analogy, but they might
well have attempted one from German public law — and highlighted a
major weakness in their approach. Within the nation state, private par-

2 von Bogdandy, Dann & Goldmann (note 3), footnote 49 and accompany-
ing text.

30 Id., Part B.IIL: “We consider as international public authority any author-
ity exercised on the basis of a competence instituted by a common international
act of public authorities, mostly states, to further a goal which they define, and
are authorized to define, as public interest.”

31 Id., Part B.IIL
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ties ranging from rabbit breeders to large corporations form associa-
tions and assign them wide regulatory powers. Historically, such bot-
tom-up structures comprise one of the original ways of creating public
authority. In the international sphere, this would mean acknowledging
institutions that are comprised of private actors as stand-alone public
authorities, if they serve a public function, i.e., organizations like the In-
ternational Standardisation Organisation (ISO) or the Forest Steward-
ship Council (FSC).32 According to the Heidelberg group’s use of do-
mestic analogy, we would then require some international state-based
legal anchor for those private structures, insomuch as they affect indi-
vidual rights in the pursuit of public interests — basically, an interna-
tional version of the German constitutional doctrine that self-
administration needs a legal foundation if it is to be entrusted with cer-
tain legally binding decisions.” But again, we run into problems, be-
cause there is, of course, no overarching world state to delegate such
power, nor does there appear to be much hope of a state treaty that
would do so.

The Heidelberg group might thus be well-advised to broaden their
definition of “functional equivalence” and include certain types of
transnational private governance among the activities they deem worthy
of normative justification. Indeed, the use of a “topical catalogue”* of
special cases and exceptions to a very narrow definition of “publicness”
may turn out to be the Achilles heel of the Heidelberg approach as pre-
sented to date. Why does the catalogue include “governance activity
that directly affects public goods,” the management of “global infra-
structures” (like ICANN), and governance activity dealing with “col-

32 One might use Lorenz von Stein’s term freie Verwaltung to characterize
these phenomena; he would have labeled public authority in the Heidelberg
sense Regierung: see LORENZ VON STEIN, VERWALTUNGSLEHRE (1st and 2nd
ed., 1866-1884), 8 parts in 10 volumes (reprinted 1962 et seq.). The notion of
freie Verwaltung is developed in Part I, 7: Von Stein distinguished between
(public) self government and free associations, and later folded both into one
notion of “self government” (see JOCHEN TAUPITZ, DIE STANDESORDNUNGEN
DER FREIEN BERUFE: GESCHICHTLICHE ENTWICKLUNG, FUNKTIONEN, STEL-
LUNG IM RECHTSSYSTEM 258 (1991), note 294). Von Stein’s interest was focused
on conjoining “free associations” with state development through “self gov-
ernment”.

3 See inter alia the Facharzt—decision of the Bundesverfassungsgericht of 9
May 1972 (BVerfGE 33, 125, especially 156-60) that requires a legal mandate for
“status-affecting” decisions.

3 von Bogdandy, Dann & Goldmann (note 3), Part B.IIL
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liding fundamental interests of different social groups”? Why these par-
ticular three and only them? At the very least, we need some more ex-
plicit general criteria for admission to the catalogue, some modest the-
ory to guide our attention to all “those activities that require normative
justification.”3

F. Global Limitations to Western Legal Thought?

This paper might leave one with the impression that the reticence of
large global powers like the United States, China, and Russia to em-
brace the mandates of the public authority approach is the main hurdle
to bringing order and legitimacy to global governance. The problem
here would appear to be one of small powers versus large powers and,
conceivably, resolvable.’ But there are more fundamental disparities
that may lurk behind resistance to the approach in certain regions, cate-
gorically different concepts of the common good and different tradi-
tions of statehood that could, in fact, block or limit the whole enter-
prise.

Hedley Bull pointed out that the historical roots of the international
law enterprise are eminently Christian:’” “That modern international
society includes international law as one of its institutions is a conse-
quence of the historical accident that it evolved out of a previous uni-
tary system, Western Christendom, and that in this system notions of
law — embodied in Roman Law, divine law, canon law, and natural law —
were pre-eminent.”® This is perhaps why it is so difficult, in today’s
world, to form and maintain global treaties and agreements, and some-

3% Id., Part B.IIL The full quote is: “In sum, we choose the focus on the ex-
ercise of international public authority in order to guide the attention to those
activities that require normative justification.”

3 TIn this paper, the group notes, without elaboration, that the constitution-
alization approach is hindered by “the reticence of American, Chinese or Rus-
sian governments,” leading one to suppose the same is true for the public au-
thority project, which is purportedly inspired by constitutionalization (id., Part
C.III). The possibility that this reticence may actually be a deep-seated resis-
tance on the part of these countries is not discussed here, though, in a general
way, other Heidelberg sources (see, infra, note 42 and von Bogdandy (note 25))
do take note of such resistance.

37 BULL (note 16), inter alia, 26.
% I1d.,137.
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times even OECD-wide treaties: it is not just an issue of size and
power, but also one of cultures and traditions that simply are not recep-
tive to western legal doctrines. As we set our sights on the goal of
global integration through law® — on tying “the various institutions
into one legal universe” — what is at the heart of the public authority
approach, shouldn’t we be wondering how the origins of that law might
limit its globalization?# Can, or has, western legal doctrine finally de-
tached from its roots enough to acquire universal applicability in a
global sphere that, despite recent economic globalization, includes re-
gions that millennia of history have set on vastly different trajectories?

G. Intra-Western Contradictions

Even in the west, we may find that differing concepts of sovereignty
and the value of multilateral action may stand in the way of the public
authority approach to global governance. In this paper, the Heidelberg
group seems to make light of the battle between the sovereigntists, an-
chored in the United States, and the internationalists, anchored in west-
ern continental Europe,”2 and one might get the impression that it is

3 “Integration through law”, after all, was first a slogan behind which
European integration forces in academia did unite in the 1980s. See INTEGRA-
TION THROUGH LAW: EUROPE AND THE AMERICAN FEDERAL EXPERIENCE
(Mauro Cappelletti ed., 1985-1987).

4 vyon Bogdandy (note 25), Part A.

4 A similar argument is made in ELMAR RIEGER and STEPHAN LEIBFRIED,
L1MITS TO GLOBALIZATION: WELFARE STATES AND THE WORLD ECONOMY 241
(2003), chapter 5: The Welfare State and Social Policy in East Asia: Religion and
Globalization. This is essentially an argument about a secularized Christian le-
gal culture being at the root of Western welfare-state building.

42 1In yet another paper, they characterize these battling factions as elements
of two opposing paradigms, of “particularism” and “universalism” and their
view of the deep disparity between the two positions is more apparent. Here
they refer to “strong resistance” to international legalization on the part of
some large states, as well as to the North-South disparity in the effectiveness of
international law. But they find Martti Koskenniemi’s critique that their project
feeds into this disparity or has, as they say a “hegemonic nature” unjustified.
Perhaps if they were to address both the fundamental struggle between multi-
lateralists and hegemonic forces within the United States and the ways in which
their universal approach will affect the deep global inequalities — and vice versa
— both the reasons for and the answers to such criticism would be apparent.
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only a matter of time, education and experience, before the sovereign-
tists see the error in their ways and join the international team. I am
certainly sympathetic to the goal of finding a European antidote for
United States hegemony in legal thought and in international institu-
tion-building. But I do wonder if one can cure the world of what is in
essence “imperialism with good manners” by simply instilling more
and better manners, or if it might be time to hunt down some alterna-

tive form of medicine.

In order to better understand the significance of the sovereigntist-
internationalist division, we need to step back and take a look at state
development in general. In the OECD world in the past thirty years,
we have seen both convergence and divergence in state development.
On the public-private axis there has been a net convergence since the
1950s. Nationalization and increased regulation began in the 1950s in
the United States, for example, but stopped and was to some extent re-
versed in the late 1970s. The net result was a small shift toward the con-
tinental European position. And many European states began privatiz-
ing — with regulation - in the late 1970s, moving Europe somewhat
more dramatically toward the United States position. The corridor of
difference* between the two has thus narrowed, while its center has
shifted slightly closer to the United States position.” Recently, in the
21" century, privatization has generally come to a halt, and now the fi-
nancial crisis may actually reverse the trend with some OECD-wide
nationalization, and shift the center back toward the historical Euro-
pean position.

On the national-international axis, on the other hand, we have seen
pronounced divergence between Europe and the United States, begin-
ning in the 1970s and picking up pace in the 1990s. Under the guise and
guidance of the EU, continental European states have internationalized

Armin von Bogdandy and Sergio Dellavalle, Universalism and Particularism as
Paradigms of International Law, Institute for International Law and Justice
Working Papers 3 (2008), 58, available at: http://www.iilj.org/publications/200
8-3Bogdandy-Dellavalle.asp. See also, supra, note 36.

4 BULL (note 16), 209.

4 On the concept of corridors see Heinz Rothgang, Stephan Leibfried &
Herbert Obinger, The State and its Welfare State: How do Welfare State
Changes Affect the Make-Up of the Nation-State? 40 SOCIAL POLICY & AD-
MINISTRATION 250 (2006).

4 See Reimut Zohlnhéfer & Herbert Obinger, Selling-Off the Family Silver.
The Politics of Privatization, 2 WORLD POLITICAL SCIENCE REVIEW 30 (2006).
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rapidly and in a systematically multilateral fashion, in both a European
and a global context. Though we still occasionally decry the end of sov-
ereignty — as demonstrated by conflicts between the German Bundes-
verfassungsgericht (Federal Constitutional Court) and the ECJ - the
fact is that sovereignty for EU member states came to an end in the
1990s. The United States has also internationalized during this period,
but at a much slower pace, with more caveats, and in a decidedly unilat-
eral fashion.* The result is that in the realms of law, the use of force,
and legitimacy, the corridor of difference between continental Europe
and the United States has widened dramatically. The “great 1994 sover-
eignty debate” about joining the WTO* in the United States had no
counterpart in Europe, where joining was simply a matter of politics as
usual and the effect on sovereignty was hardly mentioned in parlia-
ments or public discourse.

In my field of research, welfare state studies, what was first perceived in
the United States as a developmental gap or time lag is now typically
viewed as a substantive difference: From the Great Depression until the
1960s, American-European differences were seen as a developmental
gap, but since then they have been viewed as differing visions, as differ-
ent worlds of welfare.# T wonder if we may be seeing a similar phe-
nomenon when it comes to international politics, a shift in perceptions
from a mere developmental gap to a substantive structural gap. Getting
the United States on the public authority bandwagon is not just a mat-
ter of developing a strict dogma of international public law there. Cer-
tainly, as they point out, there are factions in the United States that are
lobbying for more internationalism and multilateral engagement. But,
except with respect to trade — where the economic interests of the

4 See EDWARD C. LUCK, MIXED MESSAGES: AMERICAN POLITICS AND IN-
TERNATIONAL ORGANIZATION 1919-1999 (1999). Naturally it also helps if you
are the only actor in town who can afford to act unilaterally — Europe certainly
cannot, so its actions fit its potential.

47 John Howard Jackson, The Grear 1994 Sovereignty Debate. United States
Acceptance and Implementation of the Uruguay Round Results, 36 COLUMBIA
JOURNAL OF TRANSNATIONAL LAW 157 (1997).

4 See Christoph Bellmann & Richard Gerster, Accountability in the World
Trade Organization, 30 JOURNAL OF WORLD TRADE 31 (1996).

4 See Stephan Leibfried & Steffen Mau, Introduction: Welfare States: Con-
struction, Deconstruction, Reconstruction, in WELFARE STATES: CONSTRUCTION,
DECONSTRUCTION, RECONSTRUCTION, vol. 1, ANALYTICAL APPROACHES, xi,
xii (1d. eds., 2008).
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United States have led from protectionism to an open world economy
that is sturdily legally protected — the United States has been entirely
unreliable when it comes to multilateral international policy-making.
Indeed, we should consider if what we are seeing is not just a develop-
mental lag, or even a shift in perception, but again, a phenomenon with
deeper historical roots, something that is built into the American na-
tion-state’s structure.

The American insistence on absolute sovereignty and their penchant for
unilateral approaches to international relations™ go back to the found-
ing of the federal republic — in an anti-imperial war. They are rooted in
a heritage of isolationism and a huge, sparsely populated expanse of ter-
ritory. As George Washington put it in 1796: “The great rule of conduct
for us in regard to foreign nations is in extending our commercial rela-
tions, to have with them as little political connection as possible... .
Europe has a set of primary interests which to us have none; or a very
remote relation. Hence she must be engaged in frequent controversies,
the causes of which are essentially foreign to our concerns... . Our de-
tached and distant situation invites and enables us to pursue a different
course.”! They are inherent in a politically dependent, highly partisan

% For a first overview on the causes for this development see Thomas
Giegerich, The Impact of the USA on Regime Formation and Implementation,
in MULTILEVEL GOVERNANCE OF GLOBAL ENVIRONMENTAL CHANGE, 275-
304, especially section I, 275-283 (G. Winter ed., 2006); Jed Rubenfeld, Unilat-
eralism und Constitutionalism, 79 NEW YORK UNIVERSITY LAW REVIEW 1971
(2004) contrasts two types of democracy in an attempt to get to the roots of this
problem: the United States bottom-up “democratic constitutionalism” and the
European top-down “international constitutionalism” that forms the base for
post World War II international charters and institutions. See first his: The Two
World Orders, 27 WILSON QUARTERLY 22-36 (2003), also presented in EURO-
PEAN AND US CONSTITUTIONALISM 280 (George Nolte ed., 2005).

51 From George Washington’s Farewell Address in 1796: “The great rule of
conduct for us in regard to foreign nations is in extending our commercial rela-
tions, to have with them as little political connection as possible. So far as we
have already formed engagements, let them be fulfilled with perfect good faith.
Here let us stop. Europe has a set of primary interests which to us have none; or
a very remote relation. Hence she must be engaged in frequent controversies,
the causes of which are essentially foreign to our concerns. Hence, therefore, it
must be unwise in us to implicate ourselves by artificial ties in the ordinary vi-
cissitudes of her politics, or the ordinary combinations and collisions of her
friendships or enmities.

Our detached and distant situation invites and enables us to pursue a different
course. If we remain one people under an efficient government, the period is
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legal culture,52 and built into an extreme form of federalism that pulls
the foreign-policy powers of the President into the Congressional su-
per-majoritarian-53 and veto system. And they are an unavoidable con-
sequence of an inherited British® monist legal tradition where any in-
ternational law is immediately incorporated into national “municipal”
law,55 making the American state structurally vulnerable — and, also,
overly protective against ever-growing international legal influences.>

The United States thus has a number of effective institutional con-
straints on any sharp turn toward internationalization, as well as a gen-
erally ingrown system that is at odds with the everyday routines of in-
ternational policy-making. It is, in essence, structurally unfit to be con-
sistently multilateral. Add to this a democracy that was built, like most
democracies, on a de jure disenfranchisement of the bottom half of so-
ciety — while proselytizing “a democracy made in heaven” -5 which
now finds itself de facto disenfranchised, while the other half is substan-
tively under-informed, and a starring role as political hegemon since
World War I, and one doubts if the United States is — or ever can be —a
structurally open state of the sort we would like to imagine it to be
when we discuss “post-national constellations” in Germany and
Europe.

not far off when we may defy material injury from external annoyance; when
we may take such an attitude as will cause the neutrality we may at any time re-
solve upon to be scrupulously respected; when belligerent nations, under the
impossibility of making acquisitions upon us, will not lightly hazard the giving
us provocation; when we may choose peace or war, as our interest, guided by
justice, shall counsel.” (http://avalon.law.yale.edu/18th_century/washing.asp)

52 This legal culture can rely much less on a normative domain outside of
politics. Its legal system, its “rechtsdogmatische Durchbildung” will always be
less developed.

5 A Presidential international treaty needs a two-thirds majority in the
United States Senate.

54 See HERSCH LAUTERPACHT, INTERNATIONAL LAW. A TREATISE, vol. 1:

THE LAW OF PEACE 3 (6th ed., 1947), originally by LAassA FRANCIS LAWRENCE
OPPENHEIM.

55 1d., 39-40.
5 A dualist tradition would have been a better fit for the United States as it

would have required a transformative act for each and every international law
by Congress.

57 See Rubenfeld, The Two World Orders (note 50).
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H. Staring Down the Beast

In his musings on contemporary international law, Hedley Bull calls
our attention to an observation by the philosopher Martin Wright:
“[Wright] has pointed out that the periods in which the claims made for
international law are most extravagant ... are also the periods in which
actual international practice is most marked by disorder.” % As we make
our, more or less, extravagant claims for the miracles of international
law, perhaps we should be watching our backs and analyzing the grow-
ing chaos of contemporary international practice in depth — semper ap-
ertus! If one wants to tame a beast, after all, one must meet it head on.

5 BULL (note 16), 145.
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A. Introduction

International bureaucracies are autonomous actors in a broader process
of global governance. Their actions are oftentimes removed from the in-
tentions and control of their creators; they affect other actors and en-
gage in subject matters not formerly within their reach. Their factual
impact remains underestimated. Little consolation can be found in the
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contention that international bureaucracies merely seek the effective
implementation of global goals. A yawning gap unfolds between the
mechanisms of control, means and ways for contesting the actions of
bureaucracies and their actual exercise of public authority. These are the
primary contentions motivating research on the development and con-
ceptualization of international institutional law. This contribution sets
out to corroborate these underlying contentions from a political science
perspective. It subscribes to the approach that the exercise of public au-
thority be framed in a rule-of-law context and highlights the implica-
tions of such an approach. It discards an exclusively instrumental view
of international institutions that portrays them as tools in the hands of
their creators or as mere instruments in pursuit of global goals. In con-
clusion, it emphasizes law’s constitutive role in providing a space for le-
gal and political contestation as an indispensable prerequisite for the
normative desirability of autonomous international bureaucracies.

International Relations (IR) scholarship had for some time only pro-
vided a rather nebulous view of the performance of international or-
ganizations (IOs) and less formal institutions because its focus had
rested on the question why 1Os exist and persist. The question what
1Os actually do, a conception of IOs as actors as well as an understand-
ing and explanation of their actions, had long been largely overshad-
owed by the more fundamental theoretical entanglement of whether
they matter at all. IR scholarship had been, so to speak, driving with a
rearview mirror directed at those primary questions at the beginning of
the road.! This has certainly benefited our understanding of the impor-
tance of IOs but has also come at a regrettable loss. Most importantly,
this focus has left IOs as actors in a dead angle from which they have
only slowly emerged to attract some attention. This contribution con-
ceptualizes parts of IOs and less formal institutions, in particular ad-
ministrative or executive organs, as bureaucracies. It thereby elucidates
their sources of autonomy and authority and highlights common
mechanisms to which international bureaucracies resort in the exercise
of public authority. In order to grasp their autonomous actions it ap-
pears necessary to divert more attention away from the rearview mirror
directed at IOs” embryonic stages under the tutelage of (dominant) con-
stituent members. IOs have grown up. Attention should be given to the
perimeters of their action, the sources of their autonomy and to how

1 See Alexander Wendt, Driving with the Rearview Mirror: On the Ra-
tional Science of Institutional Design, 55 INTERNATIONAL ORGANIZATION 1019
(2001).
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they act. In short, even if it were still doubtful that IOs do matter, it is
not a bad idea to at least leer at IOs as actors.2 Otherwise they might
emerge from the dead angle of research agendas to suddenly claim obe-
dience. Jan Klabbers evocatively opens his Introduction to International
Institutional Law with a quote from Mary Shelly’s Frankenstein: “You
are my creator, but I am your master; obey!”?

The aim of this contribution is to build on insights in political science in
order to inform the conceptual grasp on the exercise of public authority
in legal scholarship. How do international institutions exercise public
authority? How can law possibly frame the exercise of such authority?
While global challenges call for concerted cooperative action, public law
retains and to some extend has to regain its legitimating, that is both
enabling and constraining, function in framing the exercise of public au-
thority. Public international law shares this function with domestic
public law.4 It is argued that the role of 1Os, or less formal institutions,
in providing the constitutive framework for the formulation and con-
testation of global or at least shared goals and their implementation be
strengthened. This is a task for international institutional law to take.5

2 The performance of IOs and their bureaucracies has attracted a recently
growing and renewed interest among political scientists. See e.g. AUTONOMOUS
POLICY MAKING BY INTERNATIONAL ORGANIZATIONS (Bob Reinalda & Bert-
jan Verbeek eds., 1998); MICHAEL N. BARNETT & MARTHA FINNEMORE, RULES
FOR THE WORLD. INTERNATIONAL ORGANIZATIONS IN GLOBAL POLITICS
(2004); Steffen Bauer, Does Bureancracy Really Matter? The Authority of Inter-
governmental Treary Secretariats in Global Environmental Politics, 6 GLOBAL
ENVIRONMENTAL POLITICS 24 (2006); Andrea Liese & Silke Weinlich, Die
Rolle von Verwaltungsstiben internationaler Organisationen. Liicken, Tiicken
und Konturen eines (neuen) Forschungsgebiets, in POLITIK UND VERWALTUNG
491 (Jorg Bogumil, Werner Jann & Frank Nullmeier eds., 2006); Johan P. Olsen,
Maybe it is Time to Rediscover Bureancracies, 16 JOURNAL OF PUBLIC ADMIN-
ISTRATION RESEARCH AND THEORY 1 (2006); JOHN MATHIASON, INVISIBLE
GOVERNANCE. INTERNATIONAL SECRETARIATS IN WORLD POLITICS (2007).

3 JAN KLABBERS, AN INTRODUCTION TO INTERNATIONAL INSTITUTIONAL
Law v (2002).

4 See Armin von Bogdandy, Philipp Dann & Matthias Goldmann, Develop-
ing the Publicness of Public International law: Towards a Legal Framework for
Global Governance Activities, in this volume.

5> International institutional law is a well-established field within public in-
ternational law. See e.g. IGNAZ SEIDL-HOHENVELDERN & GERHARD LOIBL,
DAS RECHT DER INTERNATIONALEN ORGANISATIONEN EINSCHLIESLICH DER
SUPRANATIONALEN GEMEINSCHAFTEN (2000); KLABBERS (note 3); INTERNA-
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Yet, such legal framing has to be mindful of the particularities of the in-
ternational context, especially of persistent value conflicts and of the
relatively unmediated impact that power relations might have. While le-
gal constructions are prone to reproduce and fosterer power relations,
the contribution upholds in conclusion the significance of law in ap-
proaching perennial questions of legitimate governance beyond the na-
tion state.

The argument proceeds in three sections. The first explains the auton-
omy of international bureaucracies with regard to two interrelated
sources: self-interested delegation by principals and bureaucracies’ au-
thority based on their characteristic traits — their strong repository of
knowledge as well as expertise and their civil service. It then concen-
trates on the actor itself and indicates strategies and mechanisms in the
exercise of public authority by which bureaucracies are likely to gain in
autonomy (B.). The second section then critically revisits the argument
of bureaucracies’ autonomy and relates it to the possibilities and limita-
tions of control by constituent members. It also explores whether a lack
of control might be compensated by the problem solving capacity of
IOs and finds that such argument faces severe factual and normative
difficulties. Rather, bureaucracies’ autonomy only becomes bearable in
an institutional context providing ways to legally and politically contest
means and ends of bureaucracies’ actions (C.). The last section then
draws conclusions from the analysis of the exercise of public authority
by international bureaucracies for the conceptualization and construc-
tion of international institutional law. It will also locate the pitfalls of
such a development in the differences between the international and na-
tional institutional contexts (D.).

B. Autonomous International Bureaucracies

Several obstacles have for some time impeded the view on autonomous
international bureaucracies. The focus of IR scholarship has fallen on
the primary questions of why IOs exist, persist, and whether they mat-
ter.® From the outset, the effect of regimes has been constantly chal-

TIONAL INSTITUTIONAL LAW (Henry G. Schermers & Niels M. Blocker eds.,
2003). In short and in common understanding, institutional law governs inter-
national organisations® legal status, structure and functioning, 7d. at 4.

¢ Bertjan Verbeek, International Organizations. The Ugly Duckling of In-
ternational Relations Theory?, in AUTONOMOUS POLICY MAKING BY INTERNA-
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lenged on realist premises. Regimes are arguably an academic fad that
distract from the analysis of underlying power structures’” and institu-
tions have no independent effect on state behavior.® The attention given
to states and structural explanations for state behavior has further im-
peded the conceptualization of IOs as autonomous actors.” However,
with due regard to methodological challenges, empirical research has
largely defied at least unqualified arguments on the epiphenomenality
of regimes.!” Moreover, the concepts of regime and governance have
provided IOs with minor role scripts in a broader and loosely institu-
tionalized process that again directed attention away from international
bureaucracies as autonomous actors.!! The remainder of this contribu-

TIONAL ORGANIZATIONS 11 (Bob Reinalda & Bertjan Verbeek eds., 1998); Lisa
L. Martin & Beth Simmons, Theories and Empirical Studies of International In-
stitutions, 52 INTERNATIONAL ORGANIZATION 729 (1998). For a strong argu-
ment of doubt, see John J. Mearsheimer, The False Promise of International In-
stitutions, 19 INTERNATIONAL SECURITY 5 (1994). For an overview of contrast-
ing positions in the earlier regime debate consult INTERNATIONAL REGIMES
(Stephen D. Krasner ed., 1983) and REGIME THEORY AND INTERNATIONAL
RELATIONS (Volker Rittberger ed., 1993).

-

Susan Strange, Cave! Hic Dragones: A Critique of Regime Analysis, in
INTERNATIONAL REGIMES 37 (Stephen D. Krasner ed., 1983). See Jennifer Ster-
ling-Folker, Realist Global Governance: Revisiting Cave! Hic Dragones and
Beyond, in CONTENDING PERSPECTIVES ON GLOBAL GOVERNANCE. COHER-
ENCE, CONTESTATION AND WORLD ORDER 17 (Alice D. Ba & Matthew J.
Hoffmann eds., 2005).

8  Mearsheimer (note 6).

9 See ROBERT O. KEOHANE, INTERNATIONAL INSTITUTIONS AND STATE
POWER: ESSAYS IN INTERNATIONAL RELATIONS THEORY 1-20 (1989); Verbeek
(note 6).

10 For an overview of strategies and examples of such research see e.g.
Robert O. Keohane & Lisa L. Martin, The Promise of Institutionalist Theory,
20 INTERNATIONAL SECURITY 39-51 (1995); Beth A. Simmons & Lisa L. Mar-
tin, International Organizations and Institutions, in HANDBOOK OF INTERNA-
TIONAL RELATIONS 192, 199-200 (Walter Carlsnaes, Thomas Risse & Beth A.
Simmons eds., 2002); HELMUT BREITMEIER, ORAN R. YOUNG & MICHAEL
ZURN, ANALYZING INTERNATIONAL ENVIRONMENTAL REGIMES: FROM CASE
STUDY TO DATABASE (2006); Bauer, (note 2).

11 See Friedrich V. Kratochwil & John Gerard Ruggie, International Or-
ganization: A State of Art and an Art of the State, 40 INTERNATIONAL ORGA-
NIZATION 753, 759 (1986).



72 Venzke

tion resorts to several studies that share a renewed interest in IOs and
international bureaucracies as autonomous actors.

The aim of this section is to corroborate the thesis that, apart from in-
struments in the hands of one or a number of powerful actors or arenas
for decision-making, IOs can also be autonomous actors exercising
public authority in a broader governance process.’? This exercise of
public authority demands a legal frame as a precondition for its norma-
tive desirability. The exposition of international bureaucracies’ auton-
omy thus serves to inform the development of international institu-
tional law and public international law more generally.

An affirmative argument as to whether international bureaucracies mat-
ter compels an argument of why and how they matter. The contention
shall rest on two broad and interrelated lines of reasoning. First, under
rational choice premises it might simply be instrumentally rational for
principals to grant IOs a certain degree of autonomy — the focus thus
lies on principals’ rationale for granting autonomy to agents (L.). The
second line of reasoning fixates on the actor and dwells on the concept
of international bureaucracies. It highlights their characteristic traits
and emphasizes their strong repository of knowledge as well as exper-
tise as a source of authority and contends that this authority is an im-
portant source of autonomy (I1.). In its approach this contribution does
not build on any particular paradigm in IR theory and does not follow
a categorical distinction between instrumentally rationalist and con-
structivist approaches. It rather credits the explanatory force of each. It
claims not to be negligent with regard to most thorough challenges by
realists and appreciates their fundamental critique of institutions in or-
der to maintain a beneficial critical distance to its object of analysis.

I. The Delegation of Authority

The most straightforward explanation for bureaucracies’ autonomy
rests on the reasons principals might have for delegating authority to
agents. On the premise that actors act strategically, that is instrumen-
tally rational in pursuit of given interests, several explanations can be
offered as to why principals delegate authority. The premise translates
more specifically into the claim that constituent actors (principals) dele-
gate authority to bureaucracies (agents) and tolerate a certain degree of

12 CLIVE ARCHER, INTERNATIONAL ORGANIZATIONS 68-87 (2001).
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autonomy of bureaucracies when they expect instrumental gains. In
their rational choice analysis of delegation Hawkins et al. define delega-
tion as a “conditional grant of authority from a principal to an agent”'?
and claim that “[a]ll delegation is premised upon the division of labor
and gains from specialization.”!* Principals delegate authority and allow
for a margin of autonomy of an agent in order to carry out a task in a
way that is more efficient and/or effective compared with the principals
themselves carrying out this task. Gains from specialization are likely to
be greatest when the task performed by the agent is frequent, repetitive,
and when it requires specific expertise or knowledge.!s

In most plain cases of coordination problems, for instance, actors have a
corresponding self-interest in achieving a particular outcome while be-
ing indifferent as to which specific action they undertake as long as the
outcome is achieved. Authority might then well be delegated to an in-
dependent agent who can determine the terms of coordination.!¢ An il-
lustrative example is the drafting of the OECD Model Convention on
Double Taxation, which is a highly specialized task directed at a par-
ticular outcome that is desired by all actors.!”

In some cooperation games — typically these are variations of the Pris-
oner’s Dilemma — principals have an incentive to cheat on their obliga-
tions. In such cases principals might first be interested in ascertaining
the actions or intentions of others in order to react. To this end it would
be in their respective self-interest to create agents who can provide in-
formation about norm compliance.' This incentive finds strong empiri-

13 Darren G. Hawkins, David A. Lake, Daniel L. Nielson & Michael J. Tier-
ney, Delegation Under Anarchy: States, International Organizations, and Prin-
cipal-Agent Theory, in DELEGATION AND AGENCY IN INTERNATIONAL ORGA-
NIZATIONS 3, 7 (Darren G. Hawkins, David A. Lake, Daniel L. Nielson & Mi-
chael J. Tierney eds., 2006).

4 Id. at 13.
15 Jd. at 13-15; Kenneth W. Abbott & Duncan Snidal, Why States Act

through Formal International Organizations, 42 JOURNAL OF CONFLICT RESO-
LUTION 3, 9-16 (1998).

16 Hawkins, Lake, Nielson & Tierney (note 13), at 15-16; Jack L.
GOLDSMITH & ERIC A. POSNER, THE LIMITS OF INTERNATIONAL LAW 32-35
(2005).

17 See Ekkehart Reimer, Transnationales Steuerrecht, in INTERNATIONALES
VERWALTUNGSRECHT, 181 (Christoph Mollers, Andreas Voffkuhle & Christian
Walter eds., 2007).

18 KEOHANE & MARTIN (note 9), at 43-44.
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cal support in arms control treaties, which are frequently linked to
forceful monitoring mechanisms.! Closely connected to this is the role
of agents in enforcing agreements. Bearing in mind that principals
might have an incentive to cheat on their commitments, delegating the
authority to enforce the terms of an agreement to an autonomous agent
increases the credibility of commitments and makes cooperation more
likely.20 This is similar to the creation of arbitrating agents.?! Principals
would grant an agent the authority to decide on future conflicts over
the terms of a contract. Examples for delegation to an (compulsory) ar-
bitrator have grown considerably over the past decade.2 An incentive
for particular political players to delegate to an agent is to create com-
mitments that bind their successors and to thereby put their policy de-
cision largely outside the reach of any new majority or power constella-
tion.?

A most pertinent and, with regard to the development of international
institutional law, most intriguing explanation for principals’ delegation
of authority to an international agent is that such an agent might engage

19 Harald Miller, The Evolution of Verification: Lessons from the Past for
the Present, 14 CONTEMPORARY SECURITY POLICY 333 (1993); James D.
Fearon, Bargaining, Enforcement, and International Cooperation, 52 INTERNA-
TIONAL ORGANIZATION 269 (1998).

20 Hawkins, Lake, Nielson & Tierney (note 13), at 18-19; George Norman
and Joel P. Trachtman, The Customary International Law Game, 99 AMERICAN
JOURNAL OF INTERNATIONAL LAW 541 (2005); Andrew T. Guzman, The Design
of International Agreements, 16 EUROPEAN JOURNAL OF INTERNATIONAL LAW
(EJIL) 579 (2005); Barbara Koremenos, Charles Lipson & Duncan Snidal, The
Rational Design of International Institutions, 55 INTERNATIONAL ORGANIZA-
TION 761 (2001).

2l Hawkins, Lake, Nielson & Tierney (note 13), at 17.

2 See Bernhard Zangl & Michael Ziirn, Make Law, Not War: Internationale
und transnationale Verrechtlichung als Baustein fiir Global Governance, in
VERRECHTLICHUNG — BAUSTEIN FUR GLOBAL GOVERNANCE?, 12 (Bernhard
Zangl & Michael Ziirn eds., 2004); Bernhard Zangl, Das Entstehen internation-
aler Rechtstaatlichkeit?, in TRANSFORMATIONEN DES STAATES?, 123 (Stephan
Leibfried & Michael Ziirn eds., 2006); Alec Stone Sweet, Judicialization and the
Construction of Governance, 32 COMPARATIVE POLITICAL STUDIES 147 (1999).

2 Kenneth Abbott & Duncan Snidal, Hard and Soft Law in International
Governance, 54 INTERNATIONAL ORGANIZATION 421, 439 (2000); Judith Gold-
stein, Miles Kahler, Robert O. Keohane & Anne-Marie Slaughter, Introduction:
Legalization and World Politics, 54 INTERNATIONAL ORGANIZATION 385
(2000).
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in action, which would be perceived as illegitimate if it were undertaken
unilaterally by the principal itself. This is what Kenneth Abbott and
Duncan Snidal call “laundering.”?* For instance, it appears more legiti-
mate if the international financial institutions frequently link loans to
the achievement of domestic reforms in the target country.?s This chan-
nel of development assistance appears to be preferable to the imposition
of conditionality by one state in relation another — in particular if the
colonial past has tainted their bilateral relationship or if the more pow-
erful state sought direct political influence. Even more crucial is such
action at the international level that would not only appear illegitimate
in bilateral relations but would simply be illegal if it were to be under-
taken by the principal itself due to domestic or international legal con-
straints.”” Through the Al Qaeda and Taliban Sanctions Committee, a
subsidiary organ of the UN Security Council, states can place an indi-
vidual on the consolidated list of terrorist suspects with immediate con-
sequences for this individual including the freezing of his/her financial
assets. This listing is usually not subject to any discussion within the
Committee, no judicial review is available and not even minimum pro-
cedural guarantees are provided.s A similar case in point is the refugee
status determination, which states increasingly delegate to the UNHCR
in order to rid themselves of “unpleasant work” not only well aware
but rather embracing the procedural and normative shortcomings after
this delegation.??

Principals might also have an interest in designing an agent as agenda
setter in order to overcome a stalemate in negotiations. The agent could
induce an equilibrium, which would otherwise not have been achieved.
Typically the agenda setting function is delegated to an executive or
governing body but also a secretariat might formally or informally take

24 Abbott & Snidal (note 15), at 18.

%5 Cf. on the World Bank’s legal regime Philipp Dann, Grundfragen eines
Enrwicklungsverwaltungsrechts, in INTERNATIONALES VERWALTUNGSRECHT, 7
(Christoph Mallers, Andreas Voffkuhle & Christian Walter eds., 2007).

26 Abbott & Snidal (note 15), at 18.

27 See Jean D’Aspremont, Abuse of the Legal Personality of International
Organizations and the Responsibility of Member States, 4 INTERNATIONAL
ORGANIZATION LAW REVIEW 91 (2007).

28 Clemens Feindugle, in this volume; Erika de Wet, Holding International
Bureancracies Accountable: the Complementary Role of Non-Judicial Oversight
Mechanisms and Judicial Review, in this volume.

2 Maja Smrkolj, in this volume.
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up this role. For instance, the WTO is widely perceived to be a purely
member-driven organization and shall only provide a common institu-
tional framework.3 However, the secretariat does become active on the
basis of treaty provisions and beyond. The Dispute Settlement Under-
standing (DSU) formally provides that the Secretariat propose panelists
to the parties to a dispute; should the parties not come to an agreement
within 20 days, the Director General may determine the composition of
the panel.3! In so doing he/she enjoys large autonomy and is likely to
further the objectives of the organization.” Furthermore, at times the
secretariat does become active, though cautiously and in acquiescence
with at least some member states, even outside any formal basis. It bears
on the course of events and substantive decisions taken. In a persistent
stalemate during the Uruguay Round, for example, the secretariat came
to draft a text, which was in line with the prevalent objectives of the or-
ganization and which provided the reference point for discussions.?

In sum, a number of interrelated explanations can be offered to explain
why instrumentally rational principals would delegate authority to an
international agent and bear a corresponding loss of control. The extent
of this delegation is then reflected in the institutional design of the or-
ganization, for instance, in the agent’s formal powers in relation to the
principals and in formalized decision-making procedures.”* An agent

30 Art. II(1) WTO Agreement.
31 Art. 8(6) and (7) DSU.

32 Armin von Bogdandy, Law and Politics in the WTO — Strategies to Cope
with a Deficient Relationship, 5 MAX PLANCK YEARBOOK OF UNITED NATIONS
LAw 609, 615-616 (2001); Joseph H. H. Weiler, The Rule of Lawyers and the
Ethos of Diplomats. Reflections on the Internal and External Legitimacy of
WTO Dispute Settlement, 35 JOURNAL OF WORLD TRADE 191, 202-206 (2001).
An even stronger case could be made on the agency of judges and courts; cf.
Karen J. Alter, Agents or Trustees? International Courts in their Political Con-
text, 14 EUROPEAN JOURNAL OF INTERNATIONAL RELATIONS 33 (2008); Eyal
Benvenisti, Customary International Law as a judicial tool for promoting effi-
ciency, in THE IMPACT OF INTERNATIONAL LAW ON INTERNATIONAL COOP-
ERATION. THEORETICAL PERSPECTIVES, 85 (Eyal Benvenisti and Moshe Hirsch
eds., 2004). On political jurisprudence, see ALEC STONE SWEET & MARTIN
SHAPIRO, ON LAW, POLITICS, AND JUDICIALIZATION 19-54 (2002).

33 YI-CHONG XU & PATRICK MORAY WELLER, THE GOVERNANCE OF
WORLD TRADE. INTERNATIONAL CIVIL SERVANTS AND GATT/WTO 264-265
(2004).

34 See Koremenos, Lipson & Snidal (note 20); Guzman (note 20).
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can, however, only then plausibly be called autonomous if its actions
cannot be reduced to the interests of the principals. This means that
even if the interests of the principals were known the action of the
autonomous agent could not be predicated.’ The fact that delegation is
a conditional grant of authority does not imply that the international
bureaucracy necessarily does what principals want or had expected.?
The term “agency slack” captures actions by the agent that are unde-
sired by the principal.’” Agents do “implement policy decisions and
pursue their own interests strategically.”® The example of autonomous
action by the WTO secretariat has already served as a case in point. In
their early study of 1973, Robert Cox and Harold Jacobson pointed out
that

[R]egardless of the rigidity of their charters, ... once international
organizations are established, in many instances they evolve in ways
that could not have been foreseen by their founders. ... Thus, once
established, organizations take on a life of their own and develop
their own inner dynamics.®

IL. The Authority of International Bureaucracies

The most straightforward case for autonomy of international institu-
tions set out above rests on the self-interested reasons principals might
have for delegating authority to agents. Drawing attention to the agents

% See also Yoram Z. Haftel & Alexander Thompson, The Independence of
International Organizations: Concept and Applications, 50 JOURNAL OF CON-
FLICT RESOLUTION 253, 255-257 (2006) (maintaining that a difference in inter-
est is a constitutive element of IOs” independence).

36 Certainly there are various mechanisms for principals and other actors to
improve the working of conditions and the control of international agents. That
is the topic of the contribution by de Wet (note 28). For the limits of contrac-
tual or text-based delegation, see Jan Klabbers, On Rationalism in Politics: In-
terpretation of Treaties and the World Trade Organization, 74 NORDIC
JOURNAL OF INTERNATIONAL LAW 405 (2005); Richard H. Steinberg, Judicial
Lawmaking at the WTO: Discursive, Constitutional, and Political Constraints,
98 AMERICAN JOURNAL OF LNTERNATIONAL LAW 247 (2004).

37 Hawkins, Lake, Nielson & Tierney (note 13), at 8.
3 Id. at5.

% ROBERT W. COx & HAROLD K. JACOBSON, THE ANATOMY OF INFLU-
ENCE: DECISION MAKING IN INTERNATIONAL ORGANIZATION 7 (1973).
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themselves, their characteristics and to mechanisms in the exercise of
public authority, further contributes to understanding the origins of
their autonomy. Conceptualizing agents as international bureaucracies
brings to light the characteristic traits of bureaucracies as sources of
their autonomy — their apparent rational-legal form of administration
and their civil staff (1.) as well as their knowledge and expertise (2.).

1. Bureaucracies as Technical Administrators and their Civil Staff

The concept of bureaucracies has been most thoroughly developed as
an analytical tool by Max Weber.# His conception of bureaucracies as
an ideal type can plausibly guide the analysis of international institu-
tions as actors despite the fact that reality certainly lags behind at the
international level even more so than in most domestic contexts.*! Ac-
cording to Weber’s account, bureaucracies are a distinct organizational
form. They exercise authority in a larger organizational and normative
structure — an apparent rational-legal process of administration that fos-
ters the belief in the rightness of the authority exercised.* Furthermore,
they are staffed with civil servants who are mostly seen to be objective
technocrats. Michael Barnett and Martha Finnemore adopt Weber’s
conceptualization of bureaucracies and concur that bureaucracies are
the product of a rationalizing process and that they are prevalently per-
ceived as part of a rational-legal exercise of power. This perception
augments their authority.*> Barnett and Finnemore define authority as
“the ability of one actor to use institutional and discursive resources to
induce deference from others.”# Authority is, again following Weber,

40 MAX WEBER, WIRTSCHAFT UND GESELLSCHAFT 1046-1092 (2006).

4 Id. at 14; ¢f. Olsen (note 2). See, however, the cautionary remarks in
ERNST B. HAAS, BEYOND THE NATION-STATE. FUNCTIONALISM AND INTERNA-
TIONAL ORGANIZATION 96 (1964).

2 See, supra, note 39.
4 BARNETT & FINNEMORE (note 2), 17-22.

4 Id. at 5. See Bauer (note 2). Bauer refers to Claire A. Cutler, Virginia
Haufler & Tony Porter, The Contours and Significance of Private Authority in
International Affairs, in PRIVATE AUTHORITY AND INTERNATIONAL AFFAIRS
333, 324 (Claire A. Cutler, Virginia Haufler & Tony Porter eds., 1999) (author-
ity “involves a surrendering of individual judgment, an acceptance of its dictates
base not on the merits of any particular pronouncement but on a belief in the
rightness of the authority of itself”).
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legitimated domination and it involves some element of consent. In
short, a further source of autonomy can be located, apart from deliber-
ately delegated authority, in bureaucracies’ authority and their charac-
teristic traits.

At first glance the conceptualization of parts of institutions as bureau-
cracies supports the instrumental understanding of agents acting in the
service of their principals. The idea of depoliticized IOs that implement
the political agreements of constituent members has already figured
prominently in the functionalist account of integration set out by David
Mitrany. He suggests that states delegate authority to functional organs
in pursuit of mutual or global goals. His work was among the first to
highlight the agency and impact of institutions, in particular of autono-
mous bureaucracies with functionally defined tasks. Not unlike most of
the explanations offered in response to why principals might delegate
authority, Mitrany’s functionalism rests on the belief in a separation of
practical issues that are aimed at implementing uncontentious welfare
goals, on the one hand, and political activities, on the other.* Interna-
tional bureaucracies would scrounge moral authority from the per-
ceived moral significance of the goals they pursue.*” The expansion of
technical issues and the contraction of areas for politics would then lead
to a true world community.* The submission to a technological ration-
ality in Mitrany’s functionalism is noteworthy. Functional agencies are
“shaped not by any theory of political self-determination of the parties,
but by the technological self-determination of each of the matters in-
volved.”® This distinction and premise is, however, at best only tenable
in particular cases and in any event it is most contingent and vulner-

4 BARNETT & FINNEMORE (note 2), at 29.

4 DAVID MITRANY, A WORKING PEACE SYSTEM. AN ARGUMENT FOR THE
FUNCTIONAL DEVELOPMENT OF INTERNATIONAL ORGANIZATION 19-24
(1943).

47 See BARNETT & FINNEMORE (note 2), at 21-22; Thomas Risse, Transna-
tional Governance and Legitimacy, in GOVERNANCE AND DEMOCRACY: COM-
PARING NATIONAL, EUROPEAN AND INTERNATIONAL EXPERIENCES 179, 188
(Arthur Benz & Yannis Papadopoulos eds., 2006); see also DAVID KENNEDY,
THE DARK SIDES OF VIRTUE. REASSESSING INTERNATIONAL HUMANITARIAN-
ISM 111-146 (2004).

48 DAVID MITRANY, THE FUNCTIONAL THEORY OF POLITICS 113-122
(1975); Haas (note 41), at 6.

49 MITRANY (note 48), at 250-251.
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able.’ Some technical international institutions do function smoothly
without giving rise to much concern. Yet, even among some usual sus-
pects of regulatory agencies, the pursuit of stated aims is not merely
technical but is imbued with politics. In administering domain names
and providing for an undisturbed functioning of the internet ICANN
also takes decisions on such highly political and normative questions as
to provide for domain names other than in Latin script or to provide
domain names for pornographic contents, lastly, it holds the immense
power to deny access to new domain names or to delete established
ones.>!

In order to understand international bureaucracies as actors in a
broader governance process, it is insightful to further explore another
essential part of their technocratic appearance: their staff of civil ser-
vants. Arguments relating to international bureaucracies’ civil servants
have a long tradition but have for some time stood in isolation to the
debate on international institutions’ autonomy and agency, and have
only recently found renewed attention in IR scholarship.52 The excep-
tions to this are functionalist accounts of regional and international in-
tegration and early studies of formal institutions. Functionalists main-
tain that individual loyalties are created by the functions an individual
carries out. Even if civil servants are sent by national governments or
selected on the basis of a national quota, the transfer of functions that
comes with taking up a position in an international organization can
produce a shift in loyalty. This has been further supported by ac-
counts that point to the individual socialization of bureaucrats.5* Nu-

50 HAAS (note 41), at 88. The question of what is political indeed appears to
be one of subjective assessment in the eyes of the beholder rather than one of
content or issue area. See CARL SCHMITT, DER BEGRIFF DES POLITISCHEN.
TEXT VON 1932 MIT EINEM VORWORT UND 3 COROLLARIEN 26-37 (1963). On
this aspect of Schmitt’s concept of the political, see MARTTI KOSKENNIEMI, THE
GENTLE CIVILIZER OF NATIONS 440-445 (2001).

51 Jochen von Bernstorff, The Structural Limitations of Network Govern-
ance: ICANN as a Case in Point, in TRANSNATIONAL GOVERNANCE AND
CONSTITUTIONALISM 257 (Christian Joerges, I. Sand & G. Teubner eds., 2004).

52 See (note 2).

53 HAAS (note 41), at 22.

5 See e.g. Alastair lain Johnston, Treating International Institutions as So-
cial Environments, 45 INTERNATIONAL STUDIES QUARTERLY 487 (2001); Mar-
tha Finnemore, Norms, Culture and World Politics: Insights from Sociology’s In-
stitutionalism, 50 INTERNATIONAL ORGANIZATION 325 (1996).
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merous studies have been offered to highlight the importance of a dedi-
cated international staff. Yet, they have also indicated the tension be-
tween autonomy and membership influence.’s In his early study of 1945
on administrative bodies in the international realm, Egon Ranshofen-
Wertheimer reflects on his experience at the League of Nations and pro-
vides a detailed account on the work of its secretariat and the code of
international officials.’¢ In the same year, Arthur Sweetser pointed out
that “[o]ne of the most important but least discussed elements of the
general international organization on which the world’s hopes are now
focused will center around the kind and type of international staff
which will constitute its permanent service.”s” Over the 60 years since
this contention the dominant structural approaches in IR scholarship
and its conceptions of unitary actors, be it states or IOs, have had their
merits in their own right to the detriment, however, of an adequate
theoretical reception of the impact of secretariats on the ground of their
civil service.

5 ALEXANDER LOVEDAY, REFLECTIONS ON INTERNATIONAL ADMINISTRA-
TION (1956); MOHAMMED BEDJAOUI, FONCTION PUBLIQUE INTERNATIONALE
ET INFLUENCES NATIONALES (1958); TIEN-CHENG YOUNG, INTERNATIONAL
CIVIL SERVICE. PRINCIPLES AND PROBLEMS (1958); GEORGES LANGROD, LA
FONCTION PUBLIQUE INTERNATIONALE. SA GENESE, SON ESSENCE, SON
EVOLUTION (1963); ROGER BLOCH & JACQUELINE LEFEVRE, LA FONCTION
PUBLIQUE INTERNATIONALE ET EUROPEENNE (1963); INTERNATIONAL
ADMINISTRATION. ITS EVOLUTION AND CONTEMPORARY APPLICATIONS
(Robert S. Jordan ed., 1971); THOMAS G. WEISS, INTERNATIONAL BUREAU-
CRACY. AN ANALYSIS OF THE OPERATION OF FUNCTIONAL AND GLOBAL
INTERNATIONAL SECRETARIATS (1975); YADH BEN-ACHOUR AND SABINO
CASSESE, ASPEKTE DER INTERNATIONALEN VERWALTUNG (1985); YVES BEIG-
BEDER, THREATS TO THE INTERNATIONAL CIVIL SERVICE. PAST PRESSURES AND
NEW TRENDS (1988); HANS MOURITZEN, THE INTERNATIONAL CIVIL SERVICE.
A STUDY OF BUREAUCRACY; INTERNATIONAL ORGANIZATIONS (1990);
JACQUES LEMOINE, THE INTERNATIONAL CIVIL SERVANT. AN ENDANGERED
SPECIES (1995); ALAIN PLANTEY AND FRANCOI1S LORIOT, FONCTION PUBLIQUE
INTERNATIONALE. ORGANISATIONS MONDIALES ET EUROPEENNES (2005);
JOHN MATHIASON, INVISIBLE GOVERNANCE. INTERNATIONAL SECRETARIATS
IN WORLD POLITICS (2007).

5 EGON F. RANSHOFEN-WERTHEIMER, THE INTERNATIONAL SECRETARIAT.
A GREAT EXPERIMENT IN INTERNATIONAL ADMINISTRATION 239-246 (1945).

57 Arthur Sweetser, The World’s Civil Service, 30 IowA LAW REVIEW 478,
478 (1945).

58 See Liese & Weinlich (note 2), at 491, 500-510.
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The law of many international institutions contains a provision similar
to Art. 100 UNC which provides that the “Secretary-General and the
staff shall not seek or receive instructions from any government or from
any other authority external to the organization. They shall refrain
from any action which might reflect on their position as international
officials responsible only to the organization.”® The second paragraph
provides that member states should refrain from seeking influence on
the Secretary-General and the staff. While practice generally contra-
venes the latter provision, most accounts of practitioners do point to an
international staff dedicated to organizational goals, though in tension
with influence of member states.5

While the precise impact of the civil staff hinges on the effect of na-
tional influence and control, the loyalty of civil staff and in particular
the action of the head of bureaucracies is likely to have a significant in-
fluence on the autonomy of international bureaucracies.’! In pursuing
their strategies of inter alia interpreting their mandates, cooperating
with third parties and buffering information, they must manoeuvre be-
tween competing interests among constituent members as well as third
parties. This meets Ernst Haas’ conception of politics as “the art of the
possible.”®2 However, the image of IOs’ officials as “missionaries of our
time”% must not distract from the fact that increased autonomy means
less control by principals and contravenes accountability mechanisms.
Democratic control cannot be sacrificed to some “heroic administra-
tor.”6* Furthermore, picturing the staff of international civil servants as
whole-heartedly dedicated to organizational goals beyond the reach of
their respective national governments, might be a step too optimistic.
The extent to which a dedicated civil service exists and how it relates to
the balance between autonomy and the influence by other actors cannot

% See e.g. Art. 8(2) FAO Constitution; Art. 6(4) WTO Agreement; Art. 4
Section V IBDR Articles of Agreement; Art. 11 Convention on the Organisa-
tion for Economic Co-operation and Development.

60 See Karl Th. Paschke, UNO von innen — die Besonderheiten einer multi-
nationalen Biirokratie, in PRAXISHANDBUCH UNO. DIE VEREINTEN NATIO-
NEN IM LICHTE GLOBALER HERAUSFORDERUNGEN 553, 565-566 (Sabine von
Schorlemer ed., 2003); see also (note 55).

o1 See Robert W. Cox, The Executive Head: An Essay on Leadership in In-
ternational Organization, 23 INTERNATIONAL ORGANIZATION 205 (1969).

62 See HAAS (note 41), at 102.
63 BARNETT & FINNEMORE (note 2), at 33.
04 See the critique by HAAS (note 41), at 103.
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be specified generally but must be examined in each particular case.®
However, the dynamic and esprit de corps of bureaucracies’ civil staff
tends to be a further factor contributing to their autonomy.

2. Bureaucracies’ Authority Based on Knowledge and Expertise

In addition and related to their apparent rational-legal and technocratic
character, international bureaucracies oftentimes command a strong-
hold on knowledge and expertise, which increases their authority. Un-
derstanding how they exercise authority further adds to the explanation
of their autonomy. The question then is not whether agents are a tool in
the hands of principals for pursuing a determined goal, but the aim is
rather to grasp their decisive role in defining the problems to be solved®
and to understand how they take part in the construction of social real-
ity. Social action is based on knowledge, views of the world as well as
normative and causal convictions. To impact knowledge is to impact the
social construction of reality and to thereby influence actors’ behavior.¢”
Weber has succinctly pointed out that “bureaucratic administration
means: exercise of power by way of knowledge.”s

An illustrative example is the rating of countries by the World Bank
(WB) with regard to their eligibility for credits or loans. The WB trans-
forms economic information into qualitative assessments of the finan-
cial credibility and economic perspective of states. This classification af-
fects social reality — other actors receive this information and integrate
it into their view forming the basis for social action.®” The information
received may be habitually, immediately and uncritically integrated. For
other actors it might simply be impossible to gain similar information

% Liese & Weinlich (note 2), at 514-518.
66 See ERNST B. HAAS, WHEN KNOWLEDGE IS POWER. THREE MODELS OF
CHANGE IN INTERNATIONAL ORGANIZATIONS (1990).

07 See John Gerard Ruggie, International Responses to Technology: Concepts
and Trends, 29 INTERNATIONAL ORGANIZATION 557, 569-70 (1975) (an early
account). This insight stands unrelated to an actors’ mode of action, be it strate-
gic or communicative.

%8 WEBER (note 40), at 226 (“Die biirokratische Verwaltung bedeutet: Herr-
schaft kraft Wissen: dies ist ihr spezifisch rationaler Grundcharakter.”).

69 See BARNETT & FINNEMORE (note 2), at 73-120.
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and resources or the will to do so might be lacking.”” They would not
have the argumentative basis for contesting doubtful claims, or there
would be no basis for doubt to arise in the first place. The WB has
coined particular conceptions of development, of good governance or
of what constitutes a good economy.” In retrospect, the catastrophic ef-
fects of structural adjustment programs of the 1980s are apparent; yet,
at their time they were seen as the necessary programs for achieving a
well-functioning economy. Recipient states have largely lacked the re-
sources and expertise to counter these claims.

Moreover, the demand for expert knowledge increases with the com-
plexity and uncertainty in resolving problems or pursuing shared
goals.” International institutions’ bearing on the construction of reality
and their resulting influence on actors’ behavior has been demonstrated
in several of the case studies. Erika de Wet observes that the Interna-
tional Labour Organization (ILO) has found the most effective means
of promoting labor standards in promotion and persuasion. She notes
that these mechanisms “rest on the assumption that increased aware-
ness, knowledge and expertise are the critical pathways for changing
government policies and behaviors.””> More fundamentally and note-
worthy, the ILO has deliberately adopted this strategy rather than aim-
ing at the formal ratification of its conventions with the effect that less
conventions are ratified but the standards set out in these conventions
are largely implemented in many national labor laws.™

The coining of a particular concept usually unfolds in what can be de-
scribed as an epistemic community, defined by Peter Haas as “a net-
work of professionals with recognized expertise and competence in a
particular domain and an authoritative claim to policy-relevant knowl-
edge within that domain or issue area.”” The authority of bureaucracies
and their command over expertise and knowledge increase their auton-

70 See Roland Vaubel, Principal-Agent Problems in International Organiza-

tions, 1 REVIEW OF INTERNATIONAL ORGANIZATIONS 125 (2006).
71" Dann (note 25); BARNETT & FINNEMORE (note 2), at 165.

72 See Peter M. Haas, Introduction: Epistemic Communities and Interna-
tional Policy Coordination, 46 INTERNATIONAL ORGANIZATION 1, 12 (1992).

73 Erika de Wet, Governance through Promotion and Persuasion: The 1998
ILO Declaration on Fundamental Principles and Rights at Work, in this vol-
ume.

™ Id.
7> HAAS (note 66), at 3.
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omy and influence.” Empirical studies have demonstrated the effective-
ness of regimes with a focus on their impact on norm compliance by
way of impacting consensual knowledge. They support the proposition
that “scientific knowledge will create a consensual basis for the recogni-
tion of new cause/effect links which had not been recognized before.””
On the basis of an international regimes database, Helmut Breitmeier
finds that regimes have been responsible for a significant increase in
knowledge of causes and effects with regard to environmental issues;
the yardstick of this increase is the knowledge held by transnational re-
search networks.”

The role that institutions play in constructing social reality by way of
creating meanings, classification and norm-diffusion should be put un-
der scrutiny and cannot comfort itself with a hint at the separation of
technical from political issues.” Furthermore, power relations are likely
to alter prevalent conceptions. These contentions shall be developed in
a critical appraisal of international institutions and their exercise of pub-
lic authority.

C. Critical Reflections on Autonomous International
Bureaucracies

The predominant presumption appears to be that international bureau-
cracies implement the political directives or facilitate their realization
on behalf of their constituents and pursue global or at least shared
goals. Accordingly, they enjoy a combination of input and output le-
gitimacy. A sociologically informed view of international bureaucracies

76 BARNETT & FINNEMORE (note 2), at 24-25.

77 Ernst B. Haas, Is there a Hole in the Whole? Knowledge, Technology, In-
terdependence, and the Construction of International Regimes, 29 INTERNA-
TIONAL ORGANIZATION 827, 858-9 (1975).

78 BREITMEIER, YOUNG & ZURN (note 10); Helmut Breitmeier, Die Output-
orientierte Legitimitit des globalen Regierens. Empirische Befunde aus der
quantitativen Erforschung internationaler Umweltregime, 13 ZEITSCHRIFT FUR
INTERNATIONALE BEZIEHUNGEN 39 (2006).

79 See BARNETT & FINNEMORE (note 2), at 31-34; HAAS (note 66), at 11.
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as autonomous actors set out above casts doubt on this premise.? The
concept of autonomy encompasses not only that international bureau-
cracies are actors to some degree independent from the will and inten-
tions of their creators but also that their actions and interests do not co-
incide with their creators’ expectations. As actors they develop a dy-
namic and autonomous strategy of their own. This part of the argument
shall be revisited and it shall be highlighted how it turns out to be prob-
lematic. Bureaucracies’ autonomous action is largely removed from
control and from input legitimacy (I.). The presumption that they pur-
sue predefined technical goals might arguably compensate for a lack of
control; however, a critical reflection on bureaucracies’ exercise of pub-
lic authority indicates that the underlying separation of technical from
political issues is at least doubtful as a categorical premise (II.). Fur-
thermore, this critical reflection will be mindful of the possible impact
and functioning of power relations.

I. Bureaucracies Unbound?

Understanding international bureaucracies as autonomous actors illus-
trates how they are, to some extent, removed from the intentions and
control of their creators. This is also a manifest constraint on sources of
input legitimacy. Input legitimacy refers to the participatory quality of
the decision-making process leading to the mandate providing a condi-
tional grant of authority to the agent.®! The conditionality of the au-
thority further implies that the principal has some means of control
over the agent. This can be conceptualized more precisely as internal
accounttability.®? Reflections on autonomous international bureaucra-
cies pose challenges to their input legitimacy and internal accountabil-
ity. Four strategies and mechanisms in bureaucracies’ exercise of public
authority are particularly noteworthy.

80 See Gayl D. Ness & Steven R. Brechin, Bridging the Gap: International
Organizations as Organizations, 42 INTERNATIONAL ORGANIZATION 245
(1988).

81 FRITZ WILHELM SCHARPE, REGIEREN IN EUROPA. EFFEKTIV UND DEMO-
KRATISCH? 17-20 (1999).

82 See de Wet (note 28); Robert O. Keohane, Global Governance and De-
mocratic Accountability, in TAMING GLOBALIZATION: FRONTIERS OF GOVER-
NANCE 130 (David Held & Mathias Koening-Archibugi eds., 2002).
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First, the discussion of the WB’s structural adjustment programs has al-
ready stirred the observation that principals or other affected actors
frequently do not have the information, resources or knowledge to
challenge decisions taken by bureaucracies.®> The comparative advan-
tage in information and expert knowledge in the hands of bureaucracies
is a strategic resource for agents that seek to foster and expand their
autonomy. To this effect they might select activities and information
that are pleasant to principals and make them public while trying to
conceal activities that would be viewed less favorably. Ceremonialism
refers to the fact that bureaucracies seek to satisfy formal reporting re-
quirements and allow for supervision but do so without revealing too
much information.8 Weber has pointed to the tendency of bureaucra-
cies to increase their exclusive knowledge with the motivation to in-
crease their power.5 Consequently, he argues, every bureaucracy seeks
to increase this comparative advantage by way of secrecy: “Bureaucratic
administration tends to be administration to the exclusion of the pub-
lic.”8¢ Furthermore, the effective functioning of an agent might call for
in-transparency. The work of the OSCE High Commissioner on Na-
tional Minorities (HCNM), for instance, largely depends on intranspar-
ency.” This is in stark contravention of principal’s or a broader public’s
efforts to hold agents accountable. Also, the HCNM’s impact stems in
large from his/her authoritative articulation of standards and from de-
termining the performance of states with regard to these standards.® To
this end, again, he/she enjoys a superior access to information and thus
making it hard if not impossible for other actors to challenge the
HCNM’s authority.

Second, the resort to soft- and non-binding instruments makes the con-

trol of bureaucracies more difficult because they are not (yet) subject to
similar procedural requirements and would not require any national

83 See Vaubel (note 70).

8 Darren G. Hawkins & Wade Jacoby, How Agents Matter, in DELEGA-
TION AND AGENCY IN INTERNATIONAL ORGANIZATIONS 199, 210-212 (Darren
G. Hawkins, David A. Lake, Daniel L. Nielson & Michael J. Tierney eds.,
2006).

8 WEBER (note 40), at 226, 1081.

86 Jd. at 1081 (“Biirokratische Verwaltung ist ihrer Tendenz nach stets Ver-
waltung mit Ausschlufl der Offentlichkeit.”).

87 Anuscheh Farahat, in this volume.
88 [d.; BARNETT & FINNEMORE (note 2), at 6.
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ratification or implementation process. Nevertheless, their factual im-
pact is oftentimes no less significant than the effect of formal and legally
binding instruments.?” Even more so, it is hardly possible to grasp in-
ternational institutions’ role in the construction of social reality like the
World Bank’s definition of development, good governance or a well-
functioning economy. In addition, the working of power relations must
not be neglected. The conceptions endorsed by the WB tend to be
aligned with those of powerful constituent members. The exercise of
public authority is then usually a mixture of coercive and productive
power.” The latter refers to a common element of the exercise of au-
thority and power, namely the “production, in and through social rela-
tions, of effects that shape the capacities of actors to determine their
own circumstances and fate.”! The concept of productive power gives
credit to the fact that actors take decisions on the basis of a constructed
social reality and it suggests that power relations persist in this con-
struction. Bearing in mind the power of rhetoric further corroborates
the critique.®2 Emanuel Adler and Steven Bernstein explain and support
this suggestion inter alia with regard to the categorical claim that an

89 See Eyal Benvenisti, “Coalitions of the Willing” and the Evolution of In-
formal International Law, in “COALITIONS OF THE WILLING” AVANTGARDE
OR THREAT?, 1(Christian Callies, Georg Nolte & Tobias Stoll eds., 2006).

% Dann (note 25); Michael Barnett & Raymond Duvall, Power in Global
Governance, in POWER IN GLOBAL GOVERNANCE, 1, 3 (Michael Barnett &
Raymond Duvall eds., 2005).

91 Barnett & Duvall (note 90), at 3.

92 See SEMANTISCHE KAMPFE. MACHT UND SPRACHE IN DEN WISSEN-
SCHAFTEN (Ekkehard Felder ed., 2006); Eric Naim-Gesbert, Droit, expertise et
société du risque, 123 REVUE DU DROIT PUBLIC 33, 37 (2007). Apart from a
comparative advantage in knowledge, the use of rhetoric might impact the so-
cial construction to the benefit of particular actors. See Rodger A. Payne, Per-
suasion, Frames and Norm Construction, 7 EUROPEAN JOURNAL OF INTERNA-
TIONAL RELATIONS 37-61 (2001); Ronald R. Krebs & Patrick T. Jackson, Tawzst-
ing Tongues and Twisting Arms: The Power of Political Rhetoric, 13 EUROPEAN
JOURNAL OF INTERNATIONAL RELATIONS 35-66 (2007). Such arguments have a
long tradition. Quintilianus acknowledges his debt to Cicero and Aristotle’s Art
of Rhetoric and develops a technique of description that aligns the picture aris-
ing from the description with the interest of the speaker; see Quentin Skinner,
Rbhetoric and Conceptual Change, 3 FINNISH YEARBOOK OF POLITICAL
THOUGHT 60-72 (1999).
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open economy promotes economic growth.” Such a claim works to the
benefit of powerful actors and has been developed and fostered by in-
ternational financial institutions to the severe detriment of many recipi-
ent countries. Only under prominent expert criticism and protest has
this conception started to change.” Power relations and the way in
which international bureaucracies exercise public power — in part
through the construction of social reality by way of creating meanings,
classification and norm-diffusion — and their stronghold of knowledge
and expertise raise further concerns about the legitimacy of their ac-
tions. Again, the argument that bureaucracies merely take executive or
facilitative measures in technical issues is weak and expert knowledge
might also be an expression of productive power rather than an easy
cure to problems of input legitimacy.

Third, the interpretative change (so called “interpretative evolution”) of
constituent mandates further bears on the quality of input legitimacy.*
Bureaucracies interpret statutory provisions to their advantage. This is
in particular the case where more specific procedural norms are lacking
and it is a common characteristic of constituent documents of interna-
tional organizations or mandating resolutions.” Organs of the FAO,
for example, have exploited their broad and non-specific mandates in
order to produce norms in ad hoc procedures.”” Cases of interpretative
change rest on an informal general consent among the constituent
members rather than on parliamentary ratification. Also, the standard
activity of Refugee Status Determination carried out by the UNHCR
or UN peacekeeping missions find no mention in the respective con-
stituent documents. Change of this kind is a common phenomenon of

9 Emanuel Adler & Steven Bernstein, Knowledge in Power: The Epistemic
Construction of Global Governance, in POWER IN GLOBAL GOVERNANCE 294
(Michael Barnett & Raymond Duvall eds., 2005).

94 See JOSEPH E. STIGLITZ, GLOBALIZATION AND ITS DISCONTENTS (2002);

Michael Ziirn, Global Governance and Legitimacy Problems, 39 GOVERNMENT
AND OPPOSITION 260 (2004).

%5 See Ian Johnstone, The Power of Interpretive Communities, in POWER IN
GLOBAL GOVERNANCE 185, 186 (Michael Barnett & Raymond Duvall eds.,
2005). Johnstone builds on the concept of “interpretative community” devel-
oped by Stanley Fish. See STANLEY FISH, DOING WHAT COMES NATURALLY.
CHANGE, RHETORIC, AND THE PRACTICE OF THEORY IN LITERATURE AND
LEGAL STUDIES 141-160 (1989).

%  Hawkins & Jacoby (note 84), at 206-207.

97 Jurgen Friedrich, in this volume.
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growth or mission creep. Arguably, international bureaucracies expand
their tasks as societies become more mindful of pressing problems.®
Another explanation for such expansion might lie in bureaucracies
struggle for survival. The CSCE/OSCE as well as NATO, for example,
underwent a thorough transformation after their original raison d’étre
dismantled with the end of the Cold War. Bearing in mind power rela-
tions directs attention to the interest of powerful actors in the exchange
of interpretative claims.”

A fourth concern with regard to input legitimacy and internal account-
ability lies in the fact that a bureaucracy might be captured by one or a
number of members, or by third actors, and might act in contravention
to the will of other members or third actors. Also, it might be part of an
active strategy of bureaucracies to exploit differences between member
states or to expand their permeability to third parties — that is non-
principals and in particular other international organizations or interna-
tional NGOs!™ — in order to increase their autonomy.!”! The develop-
ment and enforcement of OECD Guidelines for Multinational Enter-
prises provides an example of how institutions can seek the support of
NGOs in their relationship with principals. NGOs have been involved
in the drafting of the Guidelines and promote them in a larger endeavor
to increase corporate social responsibility.’2 However, the interaction
with NGOs does not necessarily work to the institutions’ advantage
and institutions are not themselves immune from the influence of
NGOs. The institution would lose in autonomy in relation to this cap-
turing actor but gain in relation to others. To the extent that the bu-
reaucracy’s actions can be reduced to the will of other powerful actors,
however, it could no longer plausibly be referred to as autonomous. A
mixture between autonomy and capture by powerful actors can be
found in the Security Council whose stated purpose is to ensure inter-
national peace and security. It’s Al Qaeda and Taliban Sanctions Com-
mittee administers a consolidated list of terrorist suspects; any individ-

% HaAAS (note 41), at 90-2.

9 See Martti Koskenniemi, International Law and Hegemony: A Recon-
figuration, 17 CAMBRIDGE REVIEW OF INTERNATIONAL AFFAIRS 197 (2004).

100 For the functioning and impact of NGOs see in particular MARGARET E.
KECK AND KATHRYN SIKKINK, ACTIVISTS BEYOND BORDERS. ADVOCACY
NETWORKS IN INTERNATIONAL POLITICS (1998).

101 Hawkins & Jocoby (note 84), at 208-210.

102 Gefion Schuler, in this volume.
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ual placed on the list faces immediate consequences in all UN Member
States. Terrorism is a threat to international peace and security; yet, it
stands undisputed that the vast majority of all terrorist suspects on the
list are suggested by the US and included without much discussion.
This evokes the thought that it serves as an instrument in the hands of
the US rather than as an autonomous actor.

In sum, critical reflections from a political science perspective success-
fully and helpfully disturb the image of international bureaucracies as
simple tools in the service of their creators. The following section will
revisit the contention that international bureaucracies gain legitimacy
from an effective pursuit of global or at least shared goals.

II. Bureaucracies as Technical Administrators in Pursuit of Global
Goals

Output legitimacy refers to the problem solving quality of decisions.!0?
It could be argued that international bureaucracies are part of the ex-
ecutive and do precisely what this suggests — they execute. Such an ar-
gument has already lost much of its credibility. First, the cases illus-
trated above show that this can also go wrong and, secondly, the claim
to such output legitimacy rests on the contentious and largely untenable
distinction between technical and political issues that has already been
cast into doubt in the discussion of Mitrany’s functionalist theory of in-
ternational integration. Rather, in some cases the argument could be
made that the claim to a separability of technical from political issues is
itself a hegemonic move that attempts to hide political implications and
power relations. It is fruitful to recall the political and normative deci-
sions that inevitably arise even if specific goals to be pursued were
given. For instance, the Security Council’s prime responsibility for the
stated goal of securing international peace and security can hardly in-
form the balance to be struck between pursuing this goal and individu-
als’ rights to liberty. These are normative questions and reflect contlicts
of interests and ideas. The submission to a “heroic administrator” fol-
lowing a belief in the omnipresence and exclusivity of instrumental ra-
tionality in service of a technical implementation of given policy aims is
not only unwarranted but also unwelcome — it would gain the critique
by Hannah Arendt who makes clear that “the self-coercive force of

103 SCHARPF (note 81), at 20-28.
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logicality is mobilized lest anybody ever starts thinking — which as the
freest and purest of all human activities is the very opposite of the com-
pulsory process of deduction.”104

Lastly, a focus on the problem solving capacity of IOs presumes that
they were in fact created and function for that purpose. This might well
be the case but the variety of plausible reasons that principals might
have for delegating authority to an autonomous international bureau-
cracy have already indicated that this need not be the case. Also, institu-
tions are mechanisms for principals to gain or maintain power.!% A fo-
cus on the problem solving capacity would be too narrow.

In conclusion, the conceptualization of international bureaucracies as
instruments of their principals or as instruments of a technical world
community appears to be insufficient. Bureaucracy can and should also
be seen as:

“an institution with a raison d’étre and organizational and norma-
tive principles of its own. Administration is based on the rule of law,
due process, codes of appropriate behavior, and a system of ration-
ally debatable reasons. It is part of society’s long-term commitment
to a Rechtsstaat and procedural rationality for coping with conflicts
and power differentials.”106

Recently, the call has become louder in IR scholarship to turn to the
study in the domestic political context in order to learn about adminis-
trative institutions, delegation and agency.!”” A turn to the domestic

104 HANNAH ARENDT, THE ORIGINS OF TOTALITARIANISM 473 (1976).

105 Renate Mayntz, Governance Theory als fortentwickelte Stewerungstheo-
rie?, in GOVERNANCE-FORSCHUNG 11 (Gunnar Schuppert ed., 2006).

106 Qlsen (note 2), at 3.

107 Hawkins, Lake, Nielson & Tierney (note 13), at 4-5 (“Overall, we find
the causes and consequences of delegation to IOs to be remarkably similar to
delegation in domestic politics. Despite assertions that international anarchy
transforms the logic of politics and renders international institutions less conse-
quential, we find considerable overlap between the reasons why principals dele-
gate to domestic agents and why states delegate to 10s.”); Simmons & Martin
(note 10), at 205 (concluding that “[a]careful look at literatures that develop
theories of domestic and transnational politics, for example, should be drawn
upon more systematically if we are to understand the sources and effects of in-
ternational institutionalization.”); Jorg Borgumil, Werner Jann & Frank Null-
meier, Perspektiven der politikwissenschaftlichen Verwaltungsforschung, in
POLITIK UND VERWALTUNG 9, 18 (Jérg Borgumil, Werner Jann & Frank Null-
meier eds., 2006).



International Bureaucracies from a Political Science Perspective 93

context for inspiration also draws attention to the institutional context
in which autonomous bureaucracies are embedded, namely the context
of a rule-of-law. A functionally equivalent context is blatantly missing
at the international level. An elementary function that the national con-
text of a rule-of-law provides is the institutional framework for contest-
ing the actions of bureaucracies — their decisions and interpretations —
both in legal and political fora.!% This makes autonomous bureaucracies
bearable. It is more fundamentally a prerequisite for their desirability
and a necessary ingredient for individual and collective democratic self-
determination.!” However, some cautionary remarks will be in place
with regard to the conceptualization and construction of international
institutional law to this effect.

D. The Prospect of International Institutional Law in the
Face of Autonomous Bureaucracies

The critical reflection on international bureaucracies’ autonomy has
ended with the suggestion that an institutional framework be developed
as a necessary prerequisite for contesting, in legal and political fora, the
means and ends of decisions taken by bureaucracies. This suggestion
must first posit itself within a predominant IR scholarship that empha-
sizes effective governance and the role of politics in the strategic pursuit
of predefined goals. Secondly, it runs the risk of unduly cloaking the
exercise of power within concepts of legality.

The suggestion that institutions provide the framework for contesting
the means and ends of policy choices by international bureaucracies
stands in contrast to a prevalent research agenda that is focused on insti-
tutional design with an aim to increase effectiveness. Most notably, it
does not inquire about the origin and constitution of ends.!” This ap-
pears to hold as a general observation for much of the research on
global governance. The concept of governance refers to the analysis of

108 See Nico Krisch, The Pluralism of Global Administrative Law, 17 EJIL
247, 266-67 (2006).

109 See Benedict Kingsbury, Nico Krisch & Richard B. Steward, The Emer-
gence of Global Administrative Law, 68 LAW AND CONTEMPORARY PROBLEMS
15, 51 (2005).

110 Wendt (note 1), at 1046. See Christian Reus-Smit, The Strange Death of
Liberal International Theory, 12 EJIL 573, 580-585 (2001).
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the relationship between the institutional design and the efficiency as
well as effectiveness of the outcomes produced within and by the struc-
tures of the institution under scrutiny.!!! It is directed at the question
which mechanisms are suitable to better achieve societal goals — such re-
search does not inquire the goals to be pursued.!'2 Moreover, there is a
dominant corresponding trend in international law that rests on claims
to universal validity of substantive convictions and loudly calls to look
for effective implementation.!® This is a plausible call and a valuable re-

11 Tt builds on Oliver Williamson’s definition of governance as “an exercise
in assessing the efficacy of alternative modes (means) of organization.” OLIVER
E. WILLIAMSON, THE MECHANISMS OF GOVERNANCE 11 (1996). Williamson
was a student of Ronald Coase who took initial and path breaking steps in ex-
ploring the relation between institutional design and efficiency of outcomes. See
Ronald Coase, The Nature of the Firm, 4 ECONOMICA 386 (1937).

112 See the conceptions of governance in James N. Rosenau, Governance,
Order, and Change in World Politics, in GOVERNANCE WITHOUT GOVERN-
MENT: ORDER AND CHANGE IN WORLD POLITICS 1, 4 (James N. Rosenau &
Ernst-Otto Czempiel eds., 1992); James N. Rosenau, Toward an Ontology for
Global Governance, in APPROACHES TO GLOBAL GOVERNANCE THEORY 287
(Martin Hewson & Timothy J. Sinclair eds., 1999); Alice D. Ba & Matthew J.
Hoffmann, Contending Perspectives on Global Governance. Dialogue and De-
bate, in CONTENDING PERSPECTIVES ON GLOBAL GOVERNANCE. COHERENCE
CONTESTATION AND WORLD ORDER 249 (Alice D. Ba & Matthew ]. Hoffmann
eds., 2005); Sweet (note 22); Wayne Sandholtz & Alec Stone Sweet, Law, Poli-
tics, and International Governance, in THE POLITICS OF INTERNATIONAL LAW
238, 245 (Christian Reus-Smit ed., 2004); Gunnar Schuppert, Governance im
Spiegel der Wissenschaftsdisziplinen, in GOVERNANCE FORSCHUNG. VERGEWIS-
SERUNG UBER STAND UND ENTWICKLUNGSLINIEN 371 (Gunnar Schuppert ed.,
2006).

113 This appears to be the predominant drive of Anne-Marie Slaughter, A
Liberal Theory of International Law, 94 PROCEEDINGS OF THE AMERICAN
SOCIETY OF INTERNATIONAL LAW 240 (2000); ANNE-MARIE SLAUGHTER, A
NEW WORLD ORDER 11 (2004); Anne-Marie Slaughter & William Burke-White,
The Future of International Law is Domestic (or, the European Way of Law), 47
HARVARD INTERNATIONAL LAW JOURNAL 327, 335 (2006). See Michael Reis-
man, Unilateral Action and the Transformations of the World Constitutive Pro-
cess: The Special Problem of Humanitarian Intervention, 11 EJIL 3 (2000). For a
critique, see Andrew Hurrell, International Law and the Changing Constitu-
tion of International Society, in THE ROLE OF LAW IN INTERNATIONAL
PoLrTiCS: ESSAYS IN INTERNATIONAL RELATIONS AND INTERNATIONAL LAW
327, 336-46 (Michael Byers ed., 2000); Benvenisti (note 89); Martti Kosken-
niemi, Constitutionalism as Mindset: Reflections on Kantian Themes About In-
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search program in response to the pressing problems of global dimen-
sions that are beyond the reach of unilateral actions. Yet, it sometimes
also comes close to what Hedley Bull has called a “premature global
solidarism” that is rather oblivious to power relations and conflicting
values.!* This contribution has highlighted that the pursuit of such
goals and the exercise of public authority by international bureaucracies
inevitably has political and normative implications. In order to increase
the legitimacy of international institutions, their conception cannot be
confined to instruments for an effective implementation of agreed-upon
goals but must equally encompass an arena for debating and contesting
such goals and for channeling political conflict.

To the same effect Jan Klabbers has distinguished two conceptions of
IOs: first as an instrument in managing common problems and second
as providing a space for politics — agorae in the Greek ideal of political
spaces.!!5 The analysis of autonomous bureaucracies supports the sug-
gestion that the latter conception be strengthened in relation to a domi-
nant image of international organizations as managers.!!¢ The alternative
then lies in a reappraisal of the formal — the formal basis for ethical and
purposive politics."!”” One function of international institutional law
then is to provide for the legal constructions constituting a space for
politics. This corresponds to the conception of law as the city wall that
protects the polis. Hanna Arendt writes on “the Greek solution™:

“In their opinion, the lawmaker was like the builder of the city wall,
someone who had to do and finish his work before political activity
could begin. ... Before men began to act, a definite space had to be
secured and a structure built where all subsequent actions could take

ternational Law and Globalization, 8 THEORETICAL INQUIRIES IN LAW 9
(2007).

114 ANDREW HURRELL, ON GLOBAL ORDER. POWER, VALUES AND THE
CONSTITUTION OF INTERNATIONAL SOCIETY 55 (2007).

115 Jan Klabbers, Two Concepts of International Organization, 2 INTERNA-
TIONAL ORGANIZATIONS LAW REVIEW 277 (2005).

116 Jan Klabbers, The Changing Image of International Organizations, in
THE LEGITIMACY OF INTERNATIONAL ORGANIZATIONS 221 (Jean-Marc Coi-
caud & Veijo Heiskane eds., 2001).

17 Jd. at 243-45; KLABBERS (note 3), at 329-334. See Christian Reus-Smit,
The Politics of International Law, in THE POLITICS OF INTERNATIONAL LAW
14, 24-31 (Christian Reus-Smit ed., 2004); Martti Koskenniemi, Global Gov-
ernance and Public International Law, 37 KRITISCHE JUSTIZ 241 (2004);
Koskenniemi (note 113); Hurrell (note 113), 312-14.



96 Venzke

place, the space being the public realm of the polis and its structure
the law; legislator and architect belonged in the same category.”!18

In the development of such legal structures, this project turns to the na-
tional context for inspiration. The above insights suggest that the devel-
opment of international institutional law take the direction of filling in
the yawning gaps in the legal structures that a comparison with the na-
tional context indicates. However, a number of remarks are in place that
caution against granting unwarranted and illegitimate actions under-
taken by international bureaucracies the benefit of being perceived as
lawful."” While no uncontroversial yardstick is readily available for a
normative assessment of such actions outside a framework of law and
political process'? a look at the differences between the national and in-
ternational contexts indicates the limits to what a development of insti-
tutional law can achieve.

First, power relations are much more persistent and unmediated than in
the national context. Institutional design is most likely the outcome of
strategic bargaining reflecting power relations rather than a considera-
tion of what is suitable to ensure legitimacy.!2! Furthermore, civil soci-
ety and public scrutiny are not available to the same extent in order to
perform a complementary legitimating function. Secondly, the hetero-
geneity of normative and factual convictions among actors is most
likely higher. Third, the concept of a separation of powers can hardly be
applied. Administrative and executive organs are likely to be more poli-
ticized.”” The concept of a separation of powers is insufficiently real-
ized in international polities that usually lack a legislative body that is
functionally equivalent to democratic parliaments.’?* Fourth, when ac-

118 HANNAH ARENDT, THE HUMAN CONDITION 194-95 (1958).

119 See Carol Harlow, Global Administrative Law: The Quest for Principles
and Values, 17 EJIL 187, 214 (2006).

120 Only the substantive yardstick of human rights might be applicable; see
Jochen von Bernstorff, in this volume; Jirgen Habermas, Hat die Konstitutio-
nalisierung des Volkerrechts noch eine Chance?, in DER GESPALTENE WESTEN
113, 142 (Jirgen Habermas ed., 2004).

121 See Eyal Benvenisti, The Interplay between Actors as a Determination of
the Evolution of Administrative Law in International Institutions, 68 LAW AND
CONTEMPORARY PROBLEMS 319 (2005).

122 Borgumil, Jann & Nullmeier (note 107), at 18.

123 See von Bernstorff, in this volume; von Bogdandy (note 32), at 625-650.
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tors interpret and enforce the law and even more so when enforcement
is decentralized, power relations are again reflected in interpretations.

These differences amount to the foremost obstacles in following the call
for a legal framework for contesting means and ends as well as for
channeling political conflict. They expose the risk of translating power
relations into legal relations. Thereby they might unduly grant an im-
primatur of legality and rightness.2* While power relations and their in-
fluence on institutional design and on meanings of legal texts must not
be neglected, this contribution sides with Andrew Hurrell that “power
expressed through shared rules and norms is potentially more accept-
able than power unmediated by rules.”'% Also, the legal form provides
some armour against an easy translation of power relations into law.!26
At the international level it is thus suggested that international institu-
tional law be developed to provide structures to make politics possible
— to find institutional arrangements that bring political actors together
and to provide the basis for meaningful contestation.

Yet, the argument that IOs or even more loosely regulated institutions
and a development of institutional law could respond to this task faces
further practical difficulties. It is precisely the stalemates and ineffi-
ciency of formal decision-making that has lead to a “flight from the
plenary.”12” An administrative space for routine decision-making is in-
dispensable for an effective response to pressing global challenges. In-
ternational institutions will continue to be torn between demands for
more efficiency and effectiveness and the need for an institutional
framework for political contestation that can contribute to the legiti-
macy of decisions taken. However, an increasing resistance to or at least
uneasiness concerning the legitimacy of actions undertaken by interna-

124 See Pierre Bourdieu, The Force of Law: Toward a Sociology of the Juridi-
cal Field, 38 HASTINGS LAW JOURNAL 814, 838 (1987) (“Law is the quintessen-
tial form of the symbolic power of naming that creates the things named ... It
confers upon the reality which arises from its classificatory operations the
maximum permanence.”). See also Richard H. Steinberg and Jonathan M.
Zaslof, Power and International Law, 100 AMERICAN JOURNAL OF INTERNA-
TIONAL LAW 64 (2006).

125 Hurrell (note 113), at 314.

126 See Ingeborg Maus, Das Verhaltnis der Politikwissenschaft zur Rechts-
wissenschaft: Bemerkungen zu den Folgen politologischer Autarkie, in POLITIK
UND RECHT 76-120 (Miachel Becker & Ruth Zimmerling eds., 2006).

127 yon Bernstorff, in this volume; Benvenisti (note 113).
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tional bureaucracies also affects their effectiveness.!?8 For example the
Advocate General of the European Court of Justice has suggested that
the Security Council’s listing of terrorist suspects remain inapplicable
and consequently ineffective as long as there are only insufficient pro-
cedural guarantees at the international level.'? Thus, while powerful ac-
tors might well be reluctant to accept more formal institutionalized
processes, such reluctance also forecloses some of the benefits.

E. Conclusion

The conceptualization of parts of international institutions as bureau-
cracies provides a beneficial grasp on their sources of autonomy, au-
thority and on the way in which they exercise public authority, which
might otherwise remain unseen. This is a promising emergent approach
in IR scholarship. To analyze administration as a policy process further
provides the basis for combining insights from domestic institutional
analysis and traditional IR scholarship.!3 While bearing in mind par-
ticularities of the international context and being mindful of the pitfalls
set out above, such a turn to the domestic context opens the avenue for
combining political and legal scholarship on the same recurrent pivotal
question: how is legitimate governance beyond the nation state possi-
ble? This contribution has attempted to provide a better view of the
problems and to inform the development and conceptualization of in-
ternational institutional law in response to the exercise of authority by
international bureaucracies. It contends that the argument on the crucial
role of law as a constitutive construction for political action is also in-
structive for future research in international relations.

128 Ziirn (note 94) (pointing to concerns about legitimacy as a significant
source of non-compliance). See also Michael Ziirn, Introduction: Law and
Compliance and Different Levels, in LAW AND GOVERNANCE IN POSTNATION-
AL EUROPE: COMPLIANCE BEYOND THE NATION-STATE 1 (Michael Ziirn &
Christian Joerges eds., 2005). To the same effect Thomas Frank makes the
prominent argument for a compliance pull stemming from the legitimacy of in-
ternational law. THOMAS M. FRANCK, THE POWER OF LEGITIMACY AMONG
NATIONS 193 (1990).

129 Opinion of Advocate General Poiares Maduro, delivered on 16 January
2008, Case C-402/05 P, Yassin Abdullah Kadi v. Council of the European Union
and Commission of the European Communities. See de Wet (note 28).

130 See Borgumil, Jann & Nullmeier (note 107), at 18.
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A. Introduction

Some time ago, one could read in the news about Mr. Abdelghani
Mzoudj, the friend of the terror pilots of 9/11. He was acquitted of the
accusation of aiding and abetting murder but he was not paid the owed
compensation for wrongful imprisonment because his name was en-
tered on a sanctions list of the UN. Many readers will have wondered
how this could happen. Few if any will have guessed that we are in the
middle of a case of international institutional law here, a process with
actors on several levels (including a sanctions committee on the UN
level), with different procedures and jurisdictions which can affect
payments to an accused even after his acquittal. It is precisely this UN
sanctions committee and its actions which form the subject of this pa-

per.
Arguably no other subsidiary body of the UN Security Council has
drawn so much attention of legal scholarship in recent years as the Al-
Qaida and Taliban Sanctions Committee (in the following “the Com-
mittee”), which targets individual terrorist suspects with individual
sanctions.!

1 On the background and further development of this sanctions regime, see
Jochen Abr. Frowein, The UN Anti-Terrorism Administration and the Rule of
Law, in VOLKERRECHT ALS WERTORDNUNG. COMMON VALUES IN INTERNA-
TIONAL LAW. FESTSCHRIFT FUR/ESSAYS IN HONOUR OF CHRISTIAN TOMU-
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The Committee’s activities are directed toward the fight against interna-
tional terrorism. To take up this fight, the Security Council gave the
Committee the task of keeping and updating a list of individuals and
entities designated as being associated with Usama bin Laden, Al-Qaida
and/or the Taliban, all of which are subject to the freezing of assets,
travel bans and an arms embargo. “International terrorism”2 implies by
definition that this UN policy was deemed to be an international issue
from the outset. It is true that in the past States have handled the issue
of terrorism as a matter of domestic policy. However, with Usama bin
Laden’s terrorism reaching beyond Afghanistan’s borders, the decen-
tralized structure of his network, and the increasing mobility of terror-
ists the issue became internationalized. Therefore, the members of the
UN Security Council decided to tackle this internationalized problem
in the international forum of the UN, which, in the context of this sanc-
tions regime, exercises public authority’ through legally binding deci-
sions. What they did not do was to provide the corresponding oppor-
tunities of review for the persons concerned by a listing. The members
of the UN Security Council might thus have tried to use the interna-
tional level in order to escape national standards of human rights pro-
tection and judicial review.

While the question of legal protection against the listing as a terrorist
suspect is at the forefront of the legal discussion, the precise procedure
of the listing and de-listing of terrorist suspects and the work of the
Committee has so far taken a back seat. This paper takes a closer look at

SCHAT 785 et seq. (Pierre-Marie Dupuy, Bardo Fassbender, Malcolm N. Shaw &
Karl-Peter Sommermann eds., 2006); Eric Rosand, The Security Council’s Ef-
forts to Monitor the Implementation of Al Qaeda/Taliban Sanctions, 98 AMERI-
CAN JOURNAL OF INTERNATIONAL LAw (AJIL) 745 (2004); Vera Gowland-
Debbas, Sanctions Regimes Under Article 41 of the UN Charter, in NATIONAL
IMPLEMENTATION OF UNITED NATIONS SANCTIONS, 3 et seq. (on sanctions in
general) and 15 (on the sanctions regime under Resolution 1267) (Vera Gow-
land-Debbas ed., 2004); Luca Radicati di Brozolo & Mauro Megliani, Freezing
the Assets of International Terrorist Organisations, in ENFORCING INTERNA-
TIONAL LAW NORMS AGAINST TERRORISM 377, 381 er seq. (Andrea Bianchi ed.,
2004); ERIKA DE WET, THE CHAPTER VII POWERS OF THE UNITED NATIONS
SECURITY COUNCIL 170 et seq. (2004).

2 SC Res. 1267 of 15 October 1999, fifth recital.

3 On the exercise of international public authority as the focus of the re-
search project of which this contribution forms part, see von Bogdandy, Dann
& Goldmann, Developing the Publicness of Public International Law, in this
volume.
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the Committee’s tasks and procedures and tries to identify principles of
international institutional law. Its principal argument is that, after re-
peated amendments to its guidelines, the Committee’s procedures con-
tain the germ of an administrative procedure based on the rule of law
which may, to some extent, balance the lack of judicial review on the
UN level. However, there is still a long way to go until a standard com-
parable to national judicial review has been achieved.

In the course of the legal analysis of the sanctions regime the article ex-
plains the institutional framework and the concretizing rules as well as
the listing of terrorist suspects (B. L.-I1.). It then focuses on the proce-
dural regime with the listing and de-listing procedure (B. III.) before
surveying the review and enforcement mechanisms (B.IV.). The con-
cluding section extrapolates what could be emerging legal principles for
the exercise of public authority by international institutions (C.).

B. Legal Analysis
L. Institutional Framework and Concretizing Rules

1. Institutional Framework

On the international level, the governance regime, z.e. the legal regime
governing the sanctions regime, is located within the UN. The UN
Charter, the founding document of the UN, forms the legal basis of this
regime. It explicitly cites as one of the purposes of the UN the mainte-
nance of international peace and security.*

The Security Council is the UN body entrusted with the responsibility
for the maintenance of international peace and security. After the his-
torical development in international law from the ius ad bellum to the
prohibition of the use of force, the Security Council has the singular
responsibility of declaring a situation to amount to a threat to or breach
of peace or an act of aggression (Art. 39 UN Charter). Apart from self-
defense (Art. 51 UN Charter) this is the only case in which measures
may be taken that include the use of force. In exercising this responsi-

4 Art. 1(1) UN Charter.

5 Albrecht Randelzhofer, Art. 51, in 1 THE CHARTER OF THE UNITED
NATIONS — A COMMENTARY, paras. 1-3 (Bruno Simma ed., 2002).
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bility, the Security Council has a wide discretion.¢ It adopts resolutions
prescribing measures to be taken in the concrete case. Thus, the Secu-
rity Council adopted resolutions 1267 (1999) of 15 October 1999 and
1333 (2000) of 19 December 2000, which established the Consolidated
List of terrorist suspects and the Sanctions Committee, which was
mandated to administer the sanctions regime. These resolutions of the
Security Council are binding on UN Member States (Art. 25 UN Char-
ter) and prevail over any other obligations under any other interna-
tional agreement (Art. 103 UN Charter).

The Security Council has established the Sanctions Committee in ac-
cordance with Art. 29 UN Charter and delegated its responsibilities for
the sanctions regime to the Committee. The Committee is thus a sub-
sidiary organ of the Security Council, administering the Consolidated
List of terrorist suspects and deciding on listings and de-listings. The
Sanctions Committee is composed of all the members of the Security
Council.” Its Chairman and the two Vice-Chairmen are appointed by
the Security Council.® The UN Secretariat assists the work of the
Committee by providing secretariat services.” The Committee is also
supported by the Analytical Support and Sanctions Monitoring Team??
(“the Monitoring Team”) of eight experts appointed by the Secretary-
General. The members of the Monitoring Team have specialized
knowledge in counter-terrorism, financing of terrorism, arms embar-
goes, travel bans and related legal issues. The Monitoring Team operates
under the direction of the Committee, but the views and recommenda-
tions expressed in its reports do not necessarily reflect the views of the
Committee or the United Nations. The Monitoring Team assists the
Committee, inter alia, by evaluating the Member States” implementa-
tion of the sanctions regime and reporting on developments that have
an impact on the sanction regime’s effectiveness, such as the changing
nature of Al-Qaida and its continued threat.

6 Jochen Abr. Frowein & Nico Krisch, Art. 39, in I THE CHARTER OF THE
UNITED NATIONS — A COMMENTARY, para. 4 (Bruno Simma ed., 2002).
7

2(a).
8 Id. at para. 2(b) and (c).
o Id. at para. 2(d).

10 This Monitoring Team was first established by SC Res. 1526 of 30 Janu-
ary 2004, para. 6 and was the successor of the Monitoring Group established by
SC Res. 1363 of 30 July 2001, para. 4(a).

Committee Guidelines in the amended version of 12 February 2007, para.
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On the European Union (“EU”) level, the EU Council adopts a Com-
mon Position as part of its Common Foreign and Security Policy pur-
suant to Arts. 11, 15 EU. The EC Council then adopts regulations
based on Arts. 60, 301, 308 EC implementing this Common Position.
To the extent to which the sanctions are governed by EC regulations,
the sanctions are binding and directly applicable in the EC Member
States.!! As far as a sanction does not fall under EC competences, as in
case of an arms embargo, that sanction must be implemented by the
competent bodies on the national level. Thus, the governance of the
sanction regime is carried out within a multi-level structure: the Secu-
rity Council and the Sanctions Committee acting on the UN level, the
EU Council acting on the European level and various national authori-
ties acting on the national level.

2. The Concretizing Rules: The Guidelines of the Committee

In resolution 1390 (2002) of 16 January 2002 the Security Council man-
dated the Committee to promulgate such guidelines and criteria “as
may be necessary” to facilitate the implementation of the sanctions
measures.'2 In these “Guidelines of the Committee for the Conduct of
its Work,” last amended 12 February 2007, the Committee set forth, i72-
ter alia, the procedure of the listing and de-listing of terrorist suspects.
These guidelines are the decisive legal instrument that facilitates the im-
plementation of the measures adopted by the Security Council. The
Committee decides upon the guidelines and amendments thereto by
consensus.!?

3. The Binding Nature of Human Rights Standards for the Security
Council

Since targeted sanctions have a significant impact on individuals, the
question arises whether the Sanctions Committee and the Security
Council have to respect certain human rights standards such as the right
of due process when implementing the sanctions regime. If the answer
is in the affirmative, due to the lack of judicial review on the interna-

I Art. 249 (2) EC.
12 See UN Res. 1390 of 16 January 2002, para. 5(d).

13 Committee Guidelines in the amended version of 12 February 2007, para.
4(a).
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tional level this could impose a standard of review on national and re-
gional courts, which they must apply when deciding de-listing cases.

The question whether international human rights bind the UN Security
Council in its actions has been a matter of continuous debate and is
only outlined shortly here.!* There are two main positions: one argues
that the Security Council is — at least when acting under Chapter VII -
not bound to respect human rights because they are overridden by the
interest in maintaining international peace and security.!s This view may
be supported by UN Charter’s drafters” aims and goals. The world was
just emerging from the ravages of World War II and the framers in-
tended to form a functioning Security Council with central decision-
making powers; indeed, Art. 1 of the UN Charter (Purposes and Prin-
ciples) mentions human rights concerns only after the maintenance of
international peace and security, which is the first purpose listed. Fur-
thermore, the wording of Chapter VII UN Charter is very broad and
does not mention human rights.'s The other position takes the view that
the UN Security Council is bound by international human rights in all
its actions, including under Chapter VIL.'” Although not a party to the
respective human rights instruments, the UN must respect the UN
Charter'8 which grants, inter alia, a right to due process and a right to a

14 See August Reinisch, Developing Human Rights and Humanitarian Law
Accountability of the Securiry Council for the Imposition of Economic Sanctions,
95 AJIL 851 (2001) (also citing the different positions).

15 See HANS KELSEN, THE LAW OF THE UNITED NATIONS 294 (1951).

16 See Anna M. Vradenburgh, The Chapter VII Powers of the United Na-
tions Charter: Do They “Trump” Human Rights Law?, 14 LOYOLA OF LOS
ANGELES INTERNATIONAL AND COMPARATIVE LAW JOURNAL 175, 177, 180,
183 (1991). See also Gabriel H. Oosthuizen, Playing the Devil’s Advocate: the
United Nations Security Council is Unbound by Law, 12 LEIDEN JOURNAL OF
INTERNATIONAL LAW 549 (1999).

17" Committee on Economic, Social and Cultural Rights, General Comment
8, The relationship between economic sanctions and respect for economic, so-
cial and cultural rights (Seventeenth session, 1997), U.N. Doc. E/C.12/1997/8
(1997); DE WET (note 1), at 199; Hans-Peter Gasser, Collective Economic Sanc-
tions and International Humanitarian Law, 56 ZAORV 871, 880 (1996); see In-
ternational Law Association Berlin Conference (2004), Accountability of Inter-
national Organisations, 1 INTERNATIONAL ORGANIZATIONS LAW REVIEW
(IOLR) 221, 250 (2004).

18 DE WET (note 1), at 199; Bardo Fassbender, Targeted Sanctions Imposed
by the UN Security Council and Due Process Rights, 3 IOLR 437, 446 (2006).
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fair trial.’ One systematic argument is that Art. 24 (2) UN Charter
obliges the Security Council to act in accordance with the purposes of
the UN and that Art. 1 UN Charter explicitly mentions the respect for
human rights as one of these purposes. Another argument is that the
UN, by contributing to the development of international human rights
law, created the legitimate expectation that the UN itself will observe
standards of due process.20

The former position, which denies that the Security Council is bound
by international human rights, disregards the possibility that a histori-
cal perspective might be inappropriate where the Security Council tar-
gets individuals with sanctions. This development was not foreseen
when the Charter was drafted. Rather, the latter position, arguing for
the binding nature of international human rights, is convincing when it
says that the Member States could not opt out their customary law ob-
ligations by founding the UN.2!

II. The Listing as Terrorist Suspect

From an administrative perspective, the crucial element for the opera-
tion of the governance regime is the listing as a terrorist suspect on the
Consolidated List maintained and managed by the Committee. The
Committee takes the decision on whom to list as a terrorist suspect by
examining whether the respective individual or entity is associated with
the Taliban, Usama Bin Laden or the Al-Qaida organization.?2 The de-
cision is taken with respect to a specific individual or entity.? It is fol-
lowed by listing the name and other identifying data in the Consoli-
dated List which triggers the legal consequences of the imposition of

19 See Fassbender (note 18), 437, 446.

20 De Wet & Nollkaemper, Review of Security Council Decisions by Na-
tional Courts, 45 GERMAN YEARBOOK OF INTERNATIONAL LAW 166, 173
(2002).

2l See Reinisch (note 14), at 858 (“... the assumption that the UN member
states could have succeeded in collectively “opting out” of customary law and
general principles of law by creating an international organization that would
cease to be bound by those very obligations appears rather unconvincing.”).

2 SC Res. 1333 of 19 December 2000, para. 8(c); SC Res. 1617 of 29 July
2005, para. 2.

2 See for details of the listing procedure, infra, B. 11L.1.
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the sanctions on the listed person or entity. The Consolidated List thus
has a double function: on the one hand, it reflects the decision of the
Committee to subject a person to the sanctions regime. On the other
hand, the Consolidated List serves as a database for the administrating
levels of the EU and the UN Member States.

1. The Consolidated List of Terrorist Suspects

The Consolidated List?* is divided into four sections: the first section
contains the individuals considered as belonging to or associated with
the Taliban, the second deals with the respective entities, the third sec-
tion comprises the individuals considered as belonging to or associated
with Al-Qaida and the fourth the respective entities. In June 2008, 380
individuals and 113 entities were listed.? Only eleven individuals and
24 entities were recorded as removed from the Consolidated List.2 The
names of the individuals and entities on the Consolidated List? are ar-
ranged in alphabetical order.

In case of individuals, the Consolidated List contains the following
identification information: a permanent reference number, up to four
names, title, designation, date and place of birth, aliases of good and low
quality, nationality, passport number, national identification number,
address, the date of entry into the Consolidated List and other data. In
case of entities, the Consolidated List provides the following informa-
tion: permanent reference number, name, present and former aliases,
address, the date of entry into the Consolidated List and other data.

The maintenance of a list is also a typical feature of the exercise of pub-
lic authority in multi-level systems: with its help, the competent author-
ity on the national level may — on the basis of implementing national
laws — act vis-a-vis the individual whereas at the international and re-
gional level, the lists are necessary to ensure (or at least try to ensure)
that there is legal certainty through a database explicitly identifying the

24 The Consolidated List was first introduced by SC Res. 1333 of 19 De-
cember 2000, para. 16(b).

%5 See http://www.un.org/sc/committees/1267/consolist.shtml.

26 Id.

27 A document on the “Guidance for Searching the Consolidated List” of 18

October 2006 is available at: http://www.un.org/sc/committees/1267/pdf/
sguidance.pdf.
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suspects subject to the sanctions and that the lower levels implement
the measures in a uniform manner.

2. The Legal Effect of the Listing

Every listed individual or entity is subject to the sanctions of a freeze of
assets, a travel ban and an arms embargo by all UN members.2 Only
both elements — the listing and the sanctions — taken together generate
the intended regulatory impact: the identification of the individual or
entity listed and the legal consequence of the application of the sanc-
tions.

The element of the listing may be likened — with all the prudence neces-
sary with such comparisons — to the “Verwaltungsakt” that the German
administrative law uses as its main instrument.? The difference between
the sanctions regime and German administrative law, however, is that
with the German “Verwaltungsakt” the acting authority directly ad-
dresses the citizen by prescribing a concrete behavior which directly
applies to this individual.®* In case of the listing there is de iure no such
direct effect on the individual: e.g., in the context of the travel ban, tran-
sit through the territory of UN Member States is not automatically
prohibited since the individual is not the immediate addressee of the
sanction. Assets are not frozen in the very moment when the UN takes
the listing decision. It is still the UN Member State as the classical sub-
ject of international law that has to implement the listing by adopting a

28 SC Res. 1333 of 19 December 2000, para. 2.

2 The “Verwaltungsakt” requires by definition that there is a measure by an
administrative body regulating a concrete, singular case with an effect on an in-
dividual outside this administration (Art. 35 of the German Administrative
Procedure Act). With the “international administrative act” of the sanctions re-
gime, the measure would be the listing and the administrative body would be
the Committee. The Committee regulates because the listing triggers the legal
consequence of the imposition of the sanctions. The listing concerns a concrete,
singular case because the listing identifies and individualizes the targeted per-
son. This listing has an impact on the individual outside the administration
since it concerns not merely UN internal matters but imposes on UN Member
States an obligation to subject — without further discretion of the UN Member
States — a specific individual or entity to the sanctions. On the different instru-
ments of international public authorities see Goldmann, in this volume.

30 Directly comparable to the German “Verwaltungsakt” is WIPO’s interna-
tional registration of trademarks, see Kaiser, in this volume.
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national law. For example, the freezing of assets still requires a trans-
forming act providing for the asset freeze within the Member States’
territory. The UN Member State remains the addressee of the UN sanc-
tions regime. There is no direct effect on the individual. In this regard
the phenomenon examined here may be referred to as a classical’! inter-
national administrative act — compared to other international acts hav-
ing de inre direct effect on the individual.?

A special feature of the UN Charter, however, generates a de facto ef-
fect of a listing on the listed individual: Art. 25 UN Charter says that
UN Member States agree to accept and carry out the decisions of the
Security Council in accordance with the UN Charter. This makes the
listing decision of the Committee, which is a subsidiary body?® of the
Security Council, binding on the Member States. Furthermore, since
the final addressee of the sanction is individually identifiable by the in-
formation included in the Consolidated List, the Member State does
not have any discretion as to whether it implements the sanctions or not
or as to whom to sanction.’* The national level becomes the mere exe-
cuting assistant of the Committee.

3. Multi-level Aspects

This leads to another particularity of the sanctions regime: its multi-
level aspects. There are several different levels involved in the gover-
nance of the sanctions regime.

First, one must distinguish between the preconditions and the legal
consequences of the sanctions regime. There are two preconditions: the
decisive, formal precondition is the listing of the respective individual
or entity. Prior to the listing, however, the Committee must come to the
conclusion that there is a certain relationship between the individual or

31 Alluding to the classical period of international law with the States as the
sole actors.

32 As in the case of WIPQO, see Kaiser, in this volume.

3 See Committee Guidelines in the amended version of 12 February 2007,
para. 1.

3 That is the difference to the general fight against terrorism that was
started with SC Res. 1373 of 28 September 2001. This resolution provides for
sanctions similar to the 1267 sanctions regime but does not foresee the mainte-
nance of a Consolidated List at the UN level. That gives discretion to the States,
which decide themselves whom to subject to the sanctions.
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entity and the Taliban, Al-Qaida or Usama bin Laden. For the individ-
ual or entity to be put on the list, they must be “associated with”
them.3s Both preconditions were laid down in resolutions by the Secu-
rity Council.’ It is, however, the Committee that decides whether these
preconditions are fulfilled. As far as the listing is concerned, the Com-
mittee even has the opportunity to influence the listing procedure by
amending the respective section of its guidelines.

The legal consequences of a listing, i.e., the application of the sanctions,
are to be implemented by the UN Member States. There is no discre-
tion as to the implementation. However, a similar distinction as in the
German administrative law could apply here which could make a dif-
ference with regard to legal protection: German law differentiates be-
tween the discretion of the administrative body whether to act at all,
and discretion regarding the means of action the administrative body
chooses itself to fulfill its tasks.?” The binding nature of the Security
Council’s decisions, as seen above, does not leave any discretion to the
Member States as to “whether” they will act. Whether the Member
States have full discretion on “how” they implement the measure re-
mains an unanswered question. That, in turn, very much depends on
the precision of the measures and the notions of asset freeze, travel ban
and arms embargo. The more these measures leave room for interpreta-
tion, the wider the discretion of the national authorities implementing
them. The interpretation of these terms would be a national act which
could be challenged before national courts. In many national jurisdic-
tions courts will have to take the resolutions of the Security Council
into account in their findings. It might have been for this reason that the
Committee has released a more precise explanation of what constitutes
an “arms embargo.”*

The fact that different levels are involved in the administration and im-

plementation of the sanctions regime obstructs legal protection of the
listed individual or entity since the competences of the different au-

3 See on this standard, infra, B.IIL.1.b.
36 SC Res. 1333 of 19 December 2000, para. 8(c).

37 HARTMUT MAURER, ALLGEMEINES VERWALTUNGSRECHT 135 (2006, 16th
ed.).

3 Paper “Arms Embargo: Explanation of Terms” of 1 November 2006,
available at: http://www.un.org/sc/committees/1267/pdf/ ArmsEmbargo.Expla
nationTermsEng.pdf. It is the only explanation of this kind so far.
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thorities are not easy to perceive and the standards of review are

blurred.

4. The “Sanctions Provision” as a Concise Formula for the Sanctions
Regime

It would be useful to distill the results which were found above with
regard to the legal effects of the listing, its multi-level aspects, and the
institutional framework of the sanctions regime into one concise for-
mula in the form of a “sanctions provision” which may read:

Whenever an individual or entity is listed in the Consolidated List
of the Committee as being associated with Usama bin Laden, Al-
Qaida and/or the Taliban, all UN members are obliged to impose an
asset freeze, a travel ban and an arms embargo on this individual or
entity.
This “sanctions provision,” on the one hand, puts the preconditions of
the imposition of the sanctions (stemming from different legal docu-
ments) as well as the legal consequences of being listed into one sen-
tence. On the other hand, it is formulated as a conditional “if — then”
statement, which means that only if the preconditions are fulfilled do
the legal consequences of imposing the sanctions follow.

Such a formulation of the sanctions provision enables the legal observer
to recognize the preconditions required for the regime to become op-
erative and to see the legal consequences that are triggered if these pre-
conditions are fulfilled. Even more importantly, regarding the multi-
level dimension, this sanctions provision paradigm facilitates a compre-
hensive understanding of the roles of the various levels involved: on the
international level the Security Council as the authority prescribing the
“associated with” precondition for being listed, the Sanctions Commit-
tee as the authority mandated with the listing and on the national level
the UN Member States responsible for implementing the assets freeze,
travel ban and arms embargo. At the same time, the subsequent ques-
tion of (judicial) review of the sanctions regime can be examined more
easily, since the sanctions provision allows for a clearer distinction be-
tween the named levels involved.
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ITI. The Procedural Regime

The procedure® for amending the Consolidated List is laid down in the
Committee Guidelines. To gain an insight into the administrative law
aspects of the sanctions regime evolving from the amendments of the
guidelines, it is worthwhile looking at the previous listing and de-listing
procedure and to compare those standards to those now in force.

1. The Listing Procedure
a) The Previous Listing Procedure

According to the previous listing procedure the Committee was to up-
date the Consolidated List regularly once it had agreed to include rele-
vant information it had received from UN members or international or
regional organizations.* Proposed additions to the Consolidated List
were to include, to the extent possible, a description of the information
that formed the basis for the listing.#! They were also to include relevant
and specific information to facilitate the identification by competent au-
thorities of the persons and entities concerned, such as — in the case of
individuals — the name, date of birth, place of birth, nationality etc. and
in case of groups, undertakings or entities the name, acronyms, address,
headquarters, subsidiaries, etc.”2 The Committee had to consider expe-
ditiously requests to update the Consolidated List on the basis of rele-
vant information received. It decided by consensus. If consensus could
not be reached — even after further consultations — the matter had to be
submitted to the Security Council.# The Committee had to communi-
cate any modification to the Consolidated List immediately to the
Member States and to make the updated Consolidated List available on
the internet.

% Generally on procedures in international institutions von Bernstorff, in
this volume.

40 Committee Guidelines in the revised version of 21 December 2005, para.
6(a).

4 Id. at para. 6(b).

42 Id. at para. 6(c).

4 Id. at para. 4(a).

4 Id. at para. 6(d) and (e).
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b) The Amended Listing Procedure

According to the guidelines of 12 February 2007 the Committee is to
update regularly the Consolidated List once it has agreed to include
relevant information received from Member States or international or
regional organizations.* The Member States are encouraged to establish
a national mechanism or procedure to identify and assess appropriate
candidates for listing.*6 They are further encouraged to seek additional
information from the State(s) of residence and/or citizenship of the in-
dividual or entity concerned.”” Member States must provide a statement
of case with as much detail as possible on the basis(es) for the listing,
including specific findings demonstrating the association or activities al-
leged, the nature of the supporting evidence (e.g., intelligence, media,
etc.), other supporting evidence and details of any connection with an
already listed individual or entity.* Furthermore, Member States must
use the cover sheet attached to the resolution® when proposing names
for the Consolidated List. In addition to the information requested by
the former guidelines, the information to be furnished under the
amended guidelines should now include the following information for
the purpose of accurate identification:

1. for individuals all available names, citizenship, gender, employ-
ment/occupation, national identification number, addresses and cur-
rent location, and

ii.  for entities, the tax or other identification number and other
names by which it is known or was formerly known.%

The Committee will then consider the proposed listings on the basis of
a standard which is called the “associated with” standard.>!

The Committee takes the decision by consensus as under the previous
procedure.”> When new entries are included in the Consolidated List,

4 Committee Guidelines in the amended version of 12 February 2007, para.
6(a).

4 Id. at para. 6(b).

47 Id. at para. 6(c).

4 Id. at para. 6(d).

4 Annex I to SC Res. 1735 of 22 December 2006.

50 Committee Guidelines in the amended version of 12 February 2007, para.
6(e).

51 See, infra, in this section.
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the publicly releasable portion of the statement of case must be in-
cluded in the communication to the Member States.> It is for the State
proposing a listing (the “designating” State/government) to identify
those parts of the statement of case which may be released publicly.5
The Secretariat shall, after publication but within two weeks after a
name is added to the Consolidated List, notify the Permanent Mission
of the country or countries where the individual or entity is believed to
be located and, in the case of individuals, the country of which the per-
son is a national. Furthermore, the Committee shall also include the
publicly releasable portion of the statement of case, a description of the
effects of designation, as set forth in the relevant resolutions, the Com-
mittee’s procedures for considering the de-listing requests, and the pro-
visions of resolution 1452 (2002), which governs the possible exceptions
from the asset freeze.’> After having received this notification the Mem-
ber States are called upon to take reasonable steps to inform the listed
individual or entity of the measures imposed on them, the Committee’s
guidelines, the listing and de-listing procedures, and the provisions of
resolution 1452 (2002) governing exceptions.5

The Committee has to decide on a listing by applying the “associated
with” standard, which means that a relationship between the potential
terrorist suspect and Usama bin Laden, Al-Qaida and/or the Taliban
must be established. The establishment of such a relationship does not,
however, trigger legal consequences for the UN members, least of all
for the individual concerned. It is rather by virtue of the listing on the
basis of this preliminary examination that the UN members are under a
duty to implement the sanctions against the named individual or entity.
Paragraph 2 of resolution 1617 (2005) sets forth that “acts or activities
indicating that an individual, group, undertaking, or entity is ‘associated
with’ Al-Qaida, Usama bin Laden or the Taliban include:

*  participating in the financing, planning, facilitating, preparing,

or perpetrating of acts or activities by, in conjunction with, under

the name of, on behalf of, or in support of;

e supplying, selling or transferring arms and related material to;

52 Committee Guidelines in the amended version of 12 February 2007, para.
4(a).

5 Id. at para. 6(g).

54 Id. at para. 6(d).

5 Id. at para. 6(h).

5 Id.
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®  recruiting for; or
e otherwise supporting acts or activities of;

Al-Qaida, Usama bin Laden or the Taliban, or any cell, affiliate, splinter
group or derivative thereof.”

¢) Assessment

Although the new requirements for being listed are not in a well pre-
pared order, the different aspects form a picture of an evolving adminis-
trative procedure which can (compared with the earlier standards) at
least improve the protection of the individual already in the stadium be-
fore being listed. The main elements of protection for the individual are
the requirements of a statement of case,”” the accompanying cover
sheet,’ the express introduction of the “associated with” standard, and
the short time periods for notifications as well as the requirement of de-
tailed information relating to the individual. Also, it is expressly men-
tioned that the Committee must agree to include someone in the Con-
solidated List.>

The statement of case imposes a duty on the designating State to pro-
vide explanations. The designating State has to justify the proposal not
only by a narrative description of the respective information but also by
a detailed collection of evidence that allows the Committee to assess the
case objectively and to apply its “associated with” standard. The re-
quirement of a cover sheet which is mandated by resolution® and an-
nexed to the resolution as a form¢' guarantees the necessary factual
background: all the information is collected by the Committee in the
same way, so that nothing is forgotten and the prescribed written form
ensures that nothing gets lost. The level of detail of the information re-
duces the risk that the wrong persons are listed or that errors concern-
ing names occur. After the listing, the detailed data facilitates the identi-

57 This requirement can be seen as the principle of stating reasons as an ele-
ment of the rule of law, see von Bernstorff, in this volume.

58 This requirement can be seen as an element of good governance, specifi-
cally transparency, see von Bernstorff, in this volume; International Law Asso-
ciation Berlin Conference (note 17), 221, 229.

% Committee Guidelines in the amended version of 12 February 2007, para.

6(g)-
00 SC Res. 1735 of 22 December 2006, para. 7.
61 Annex I to SC Res. 1735 of 22 December 2006.
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fication of the individual or entity against which the competent national
authorities are to take action. The application of the “associated with”
standard gives the Committee’s decision-making process an impetus
away from a political decision and towards a decision according to
written legal standards. The potential advantage for the individual is
that there is at least some legal certainty as to the standards applicable
to listings. The rule that the Committee must agree to any inclusion in
the Consolidated List indicates that listing new individuals or entities is
not merely to be thought of as being an automatic procedure after the
information of the designating State is submitted to the Committee but
requires a formal and informed decision. The mandate of the Secretariat
to notify the Permanent Mission within two weeks after a name is
added to the Consolidated List avoids putting the individual into limbo
about the status of the listing and permits the person or entity to insti-
tute timely remedies against this listing. However, for the listed persons
this only works in conjunction with the call upon States to inform them
of the designation. This notification after a new listing is thus simulta-
neously the first and most important step for a de-listing. The notifica-
tion should inform the individual or entity of the measures imposed on
them and include the Committee’s guidelines, the listing and de-listing
procedures and the provisions of resolution 1452 (2002) governing ex-
ceptions. While there is no disclosure of the reasons for the listing, as is
known from national administrative law, the details provided in the
notification, in addition to the plain information of the listing itself,
make the person or entity concerned aware of the consequences of such
a listing and enable them to challenge the listing by pursuing a de-listing
procedure or at least by applying for an exception from the asset freeze.
Thus, the protection of the individual is improved by the new amend-
ments to the listing procedure.

2. The De-listing Procedure
a) The Previous De-listing Procedure

The previous de-listing procedure® had to be initiated by the petitioner
(individual, groups, undertakings, entities) by asking the government of
residence and/or citizenship to request a review of the case in the Sanc-

62 Section 39 of the German Administrative Procedure Act.

63 The latest version to be found in the Guidelines of the Committee at:
http://www.un.org/sc/ committees/1267/pdf/1267_guidelines.pdf.
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tions Committee.® At the same time, the petitioner had to provide jus-
tification for the de-listing request, offer relevant information, and re-
quest support for de-listing.> The petitioned government was then to
approach the government originally proposing designation bilaterally
to seek additional information and to hold consultations on the re-
quest.¢ Also, the designating government(s) could request additional
information from the petitioned government. The governments in-
volved could also consult with the Chairman of the Committee during
their bilateral consultations.” If the petitioned government, after having
reviewed any additional information, wished to pursue a de-listing re-
quest, it was to seek to persuade the designating government(s) to sub-
mit jointly or separately a request for de-listing to the Committee.
However, the petitioned government was also able to submit a de-
listing request without such an accompanying petition from the desig-
nating government.® The Committee decided by consensus. If consen-
sus could not be reached, even after further consultations, the matter
was to be submitted to the Security Council.®

b) The Amended De-listing Procedure

A recent novelty was the creation of the so-called “focal point,” which
can receive de-listing requests directly from individuals, entities etc.” It
was established as part of the Security Council’s endeavor to ensure fair
and clear procedures for removing individuals and entities from sanc-
tions lists.”! The focal point is an entity which the Secretary-General
was requested to establish within the Secretariat (Security Council Sub-

64 Committee Guidelines in the amended version of 29 November 2006,
para. 8(a).

%5 Id. at para. 8(a).

% Jd. at para. 8(b).

67 Id. at para. 8(c).

08 ]d. at para. 8(d).

0 Id. at para. 8(e).

70 SC Res. 1730 of 19 December 2006, para. 1.

71 SC Res. 1730 of 19 December 2006, 5th recital; see also the statement of
the President of the Security Council of 22 June 2006 (S/PRST/2006/28) and
the respective call upon the Security Council of the Heads of State and Gov-
ernment in the World Summit Outcome Document of 16 September 2005 (GA
Res. 60/1 of 16 September 2005, para.109).
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sidiary Organs Branch).”? It is “focal” because it works for all active
Sanctions Committees.” Its main tasks are, inter alia, to receive de-
listing requests from petitioners, z.e., individual(s), groups, undertak-
ings, and/or entities on the Sanctions Committee’s list,” to acknowl-
edge receipt of the request, to inform the petitioner of the general pro-
cedure for processing that request,’ to forward the request to the des-
ignating government(s) and to the government(s) of citizenship and
residence,’ and to inform the petitioner of the Committee’s decision to
grant the de-listing petition or to dismiss it.”7 It is thus clear that the
function of the focal point is of a purely auxiliary nature: it merely re-
ceives and forwards requests and other information.

The petitioner for a de-listing is free to choose the previous de-listing
procedure via their government of residence or citizenship instead of
addressing the focal point.”® When the focal point receives the de-listing
request, it forwards the request to the designating government(s) and to
the governments(s) of citizenship and residence for their information
and possible comments. Those governments are encouraged to consult
with the designating government(s) before recommending de-listing.”
If, after these consultations, any of these governments recommends de-
listing, that government will forward its recommendation with an ex-
planation either through the focal point or directly to the Chairman of
the Sanctions Committee, who will then place the request on the
Committee’s agenda.® The Committee decides by consensus. If consen-
sus cannot be reached, further consultations are undertaken. If consen-
sus still cannot be reached, the matter shall be submitted to the Security
Council.8! If any of the consulted governments opposes the request, the
focal point will so inform the Committee. All Committee members are

72 SC Res. 1730 of 19 December 2006, para. 1.

73 See SC Res. 1730 of 19 December 2006, para. 2.

74 Committee Guidelines in the amended version of 12 February 2007, para.
8(d)(®).

75 Id. at para. 8(d)(iv).

76 Id. at para. 8(d)(v).

77 Id. at para. 8(d)(viii).

78 Id. at para. 8(b).

7 Id. at para. 8(d)(v).

80 Id. at para. 8(d)(vi)(a).

81 Jd. at para. 8(f).
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encouraged to share information they possess in support of the de-
listing request with the designating government(s) and the govern-
ment(s) of residence and citizenship.82 If, after a reasonable time
(3 months), none of the consulting governments comment or indicate
that they are still working on the request and require additional time,
the focal point will so notify all members of the Committee and provide
copies of the de-listing request.3 Any Committee member may then,
after consultation with the designating government, recommend de-
listing. If, after one month, no Committee member recommends de-
listing, the request shall be deemed rejected. The Chairman of the
Committee shall inform the focal point accordingly.®* The focal point
will inform the petitioner of the decision once it has been taken.®

c) Assessment

The fact that the focal point can receive de-listing requests directly from
a petitioner provides the individual with the opportunity to access di-
rectly the UN level instead of asking the State of residence or citizen-
ship for diplomatic protection — a procedure which entails the uncer-
tainty of the petitioned State’s discretion,® often involves political con-
siderations, and which usually takes some time for the decision to be
taken. This is particularly detrimental when such drastic measures as an
asset freeze apply, as is the case under the sanctions regime examined
here. In this regard, the amendment of the de-listing procedure is no
doubt an advantage for the individual.

However, this benefit of direct access to the level where the listing deci-
sion is taken which seems to promise an effective remedy is put into
perspective by the fact that the focal point does not decide on the de-
listing and does not even forward the de-listing request to the Sanctions
Committee for decision. Instead, the designating government(s) and the
government(s) of residence and citizenship have the opportunity to
comment on the de-listing request first.

82 Id. at para. 8(d)(vi)(b).

8 Id. at para. 8(d)(vi)(c).

8 Id.

85 Id. at para. 8(d)(viii).

80 See Wilhelm K. Geck, Diplomatic Protection, in 1 ENCYCLOPEDIA OF
PUBLIC INTERNATIONAL LAW 1045, 1051 (Rudolf Bernhardt ed., 1992).
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Given this background, the search for principles of international insti-
tutional law in the de-listing procedure with regard to the focal point is
not as fruitful as it is for the listing procedure.

IV. Review and Enforcement of the Sanctions Regime

Apart from several general obligations — mainly of the Committee — to
report on the sanctions regime,” the determination of Usama bin
Laden, Al-Qaida and the Taliban as a threat to peace, the decision to
impose sanctions and the review of these decisions are measures under
Chapter VII of the UN Charter and thus exclusively within the scope
of the Security Council’s competence. The question whether the Secu-
rity Council is subject to review by other bodies, e.g., by the Interna-
tional Court of Justice, is still a contentious issue.®

This must be distinguished from the review of the listing procedure and
the listing itself: while amending the listing procedure is generally
within the Committee’s competence,® the review of an established list-
ing is highly disputed.

1. Internal Review of the Listing

The established listing on the Consolidated List is in practice the most
controversial issue of review with regard to the legal protection of the

87 Committee Guidelines in the amended version of 12 February 2007,
paras. 4(d), 5(b), 5(f), 7, 11(a), 6(i).

8 Bernd Martenczuk, The Security Council, the International Court and
Judicial Review: What Lessons from Lockerbie?, 10 EUROPEAN JOURNAL OF
INTERNATIONAL LAW 520 (1999) (with references to further opinions on the
topic in footnote 5).

89 Committee Guidelines in the amended version of 12 February 2007, para.
5(h). The guidelines may, however, also be influenced by resolutions of the Se-
curity Council, see the annex to SC Res. 1730 of 19 December 2006. Before the
Security Council influenced the procedure here by prescribing details of the
procedure, the former de-listing procedure regulated solely by the Committee
was applied for more than four years, ¢f. the adoption of the Guidelines on
7 November 2002. This internal review of the guidelines must be distinguished
from judicial review which will meet the same difficulties as the judicial review
of the Security Council whose subsidiary organ the Committee is.
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listed individual.® The decision on the de-listing of a person or entity is
initially an internal one taken by the Sanctions Committee on the UN
level.9! If the necessary consensus cannot be reached within the Com-
mittee, the matter may be submitted to the Security Council.?

There is no clear and objective standard of review to be applied in the
de-listing procedure. In its latest resolution on the sanctions regime, the
Security Council merely decided that the Committee “may” consider,
inter alia, whether the individual or entity was placed on the Consoli-
dated List due to a mistake of identity, or no longer meets the criteria of
the “associated with” standard,” because, for example, the person is de-
ceased or has demonstrably severed all associations with Al-Qaida and
its supporters.®* Since the Committee decides by consensus, one oppos-
ing vote can block the decision for a de-listing. There is also no duty in
the Guidelines of the Committee to give reasons if the petition for de-
listing is rejected. The only provision which could be said to relate to
evidence within the de-listing procedure puts the petitioner at a disad-
vantage: it is on him to justify the de-listing request, offer relevant in-
formation and request support for de-listing.”> This is the opposite of
the presumption of innocence.

As an internal procedure conducted by the Committee itself and subject
to no clear legal standard, the de-listing is a procedure that falls far
short of a judicial review which would include a decision by an inde-
pendent judge examining the cases on the basis of legal rules. Such legal
protection is not available on the UN level.

% See e.g. Frowein (note 1), at 793 et seq.; Merhdad Payandeh, Rechtskon-
trolle des UN-Sicherheitsrats durch staatliche und iiberstaatliche Gerichte, 66
(ZAORV) 41 (2006); Fassbender (note 18), at 477 (with further references in
footnote 88).

91 Committee Guidelines in the amended version of 12 February 2007, para.
8(f). For the details of the de-listing procedure see, supra, B.IIL.2.

92 Committee Guidelines in the amended version of 12 February 2007, para.
8(f).

9 As described above, B.IIL.1.b.

9 SC Res. 1735 of 22 December 2006, para. 14.

%  Committee Guidelines in the amended version of 12 February 2007, para.

8(a).
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2. External Review of the Listing

The question thus arises whether such legal protection could be pro-
vided by an external review of the listing by regional or national courts.
Before the question is addressed as to what implications the assumed
obligation of the Security Council to respect human rights® may have
for an external review, the current practice of the European Court of
First Instance (CFI) concerning cases challenging listings will be pre-
sented.

a) Practice of Regional Courts

In the sense of an external review within the multi-level system, the
European Court of First Instance had to deal with cases brought to an-
nul listings in the terrorist suspects list on the European level which is
based on the Consolidated List entries on the UN level. The CFI has so
far decided on four cases on the 1267 sanctions regime examined here,
all of which are now pending before the European Court of Justice
(ECJ).”7 As to the scope of review, the CFI held that the EC was bound
by the obligations under the UN Charter” and that therefore a review
of EC regulations based on Security Council resolutions was generally
precluded,” though in case of an infringement of ius cogens, judicial re-
view was possible.!® However, with regard to the alleged infringements
in the first two cases!! of the applicants’ right to property, their right to

9%  See B. 1. 3.

97 Case T-306/01, Yusuf and Al Barakaat International Foundation o.
Council of the European Union and Commission of the European Communities,
2005 ECR-II 3533 (appealed to the ECJ, C-415/05); Case T-315/01, Kadi w.
Council and Commission, 2005 ECR-II 3649 (appealed to the ECJ, C-402/05);
Case T-253/02, Chafiq Ayadi v. Council of the European Union, 2006 ECR-II
2139 (appealed to the ECJ, C-403/06) and Case T-49/04, Faraj Hassan v. Coun-
cil of the European Union and Commission of the European Communities, 2006
ECR-II 52 (appealed to the ECJ, C-399/06).

9% See Case T-306/01, Yusuf and Al Barakaat International Foundation v.
Council of the European Union and Commission of the European Communities
(note 97), at para. 243.

9 Id. at para. 276.
100 Jd. at para. 277.

101 Case T-306/01, Yusuf and Al Barakaat International Foundation wv.
Council of the European Union and Commission of the European Communities
(note 97); Case T-315/01, Kadi v. Council and Commission (note 97).
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a fair hearing and their right to judicial review, the Court held that there
had been no violation of 7us cogens. In his Opinion on these two cases,
the Advocate General argues that the EC] must annul the Council
regulation that lists the appellant because the regulation violates human
rights guaranteed under the EC legal order.%2 In the other two cases!®
the Court held with regard to the relationship of the different jurisdic-
tions (UN, EC, national) that it was for the national courts to grant
diplomatic protection to the individual seeking to be removed from the
Consolidated List on the UN level.!™ In the Hassan case, the CFI de-
veloped certain supranational fair trial principles that shall guide the de-
cisions of Member States on granting diplomatic protection in cases of
de-listing requests.1%

The obligation of the Member States under EC law to allow their citi-
zens effectively to argue their case for de-listing before the competent
national authorities can be likened to the right to be heard and to de-
fend oneself.1% The obligation not to refuse considering a petition for
de-listing too hastily based merely on the fact that the petitioner has not
furnished precise and relevant information might be seen as a facilita-
tion of defense. It should be noted, however, that this is not the same as
the presumption of innocence. Thus, in multi-level terms, EU law

102 Opinion of Advocate General Poiares Maduro in Case T-315/01, Kadi v.
Council and Commission (note 97), appealed to the ECJ, C-402/05, para. 56,
and Opinion of Advocate General Poiares Maduro in Case T-306/01, Yusuf and
Al Barakaat International Foundation v. Council of the European Union and
Commission of the European Communities (note 97), appealed as Case C-
415/05, Al Barakaat International Foundation v. Council of the European Un-
ion and Commission of the European Communities, para. 56.

103 Case T-253/02, Chafiq Ayadi v. Council of the European Union (note 97);
Case T-49/04, Faraj Hassan v. Council of the European Union and Commission
of the European Communities (note 97).

104 Case T-253/02, Chafiq Ayadi v. Council of the European Union (note 97),
at paras. 147-149.

105 Case T-49/04, Faraj Hassan v. Council of the European Union and Com-
mission of the European Communities (note 97), at paras. 115, 122.

106 Tt must be kept in mind here, however, that these rights are based on
European law and do not form part of an independent international administra-
tive law, although they might inspire discussion on it. See Case T-49/04, Faraj
Hassan v. Council of the European Union and Commission of the European
Communities (note 97), at paras. 115, 122.
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obliges the national authorities to file a de-listing request on the inter-
national (UN) level.07

b) What Elements Constitute a Right of Due Process?

If we assume at this point that the UN Security Council is bound!% by
international human rights, including the right of due process,'® the
question of what the elements of this right are arises.

A recent study commissioned by the UN Office of Legal Affairs argues
that as a minimum standard of “fair and clear procedures” the right of
due process should include inter alia the right of a listed person or en-
tity to an effective remedy against an individual measure before an im-
partial institution or body previously established.!’® This minimum
standard could be derived from a comparative analysis of the respective
guarantees in international human rights treaties and national constitu-
tional law.!1!

Specifying the single elements of the right to an effective remedy, the
study clarifies that “remedy” means the establishment of any of several
different options available to the Security Council, such as an interna-
tional tribunal, an ombudsman office, an inspection panel, a commis-
sion of inquiry or a committee of experts.!'2 “Effectiveness” includes
considerations such as accessibility and speed of procedure, the fair op-
portunity to put forward one’s case, a well reasoned decision and com-
pliance with the decision.!3 According to a strict interpretation of the
term, an effective remedy requires that the competent body has the

107 The case law of the European Court of Human Rights (ECtHR), which
also had to decide on a case on UN sanctions (see Eur. Court H. R., Bosphorus
Hava Yollari Turizm Ve Ticdaret Anonim Sirketi (Bosphorus Airways) v. Ire-
land, Judgment of 30 June 2005, Reports of Judgments and Decisions 2005-VI,
107) could also be surveyed when examining external reviews of listings by re-
gional courts.

108 See B. 1. 3.

109 On the discussion of due process standards in the context of decisions on
the refugee status, see Smrkolj, in this volume.

110 Fassbender (note 18), at 476.
1 g

112 Jd. at 479-480.

13 Jd. at 480.
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power to take binding decisions.!™* “Impartiality” requires that matters
are decided on an impartial basis, on the basis of facts and in accordance
with the law, without any restrictions or improper influences.!!s

c) Application of the Due Process Standards to the Current State of
Legal Protection Against UN Sanctions

If these standards are applied to the current state of legal protection of
the listed individual, the suspicion that legal protection against UN
sanctions is inadequate is corroborated: the “remedy” is merely the re-
quest for a de-listing addressed to the Sanctions Committee. Notwith-
standing the improvement of the individual’s legal situation by the op-
tion of directly petitioning the UN, rather than requesting diplomatic
protection, both the State(s) of residence and/or citizenship and the
designating State(s) can still prevent a de-listing request from reaching
the Sanctions Committee. The newly established “focal point” thus
does not improve the individual’s legal protection: it is only a body that
administers a request but does not have the power to decide on the de-
listing. With regard to “effectiveness,” accessibility is slightly improved
by the establishment of the focal point. However, the Sanctions Com-
mittee is still not directly accessible for individuals or entities. Even if
the de-listing request reaches the Committee, the decision is not taken
“impartially,” ze., in accordance with established law and procedure
and without any undue influence since the Sanctions Committee, with
its members being identical with those of the Security Council, remains
a political body driven by the individual States’ interests. It is unreason-
able to assume that such a committee will objectively apply existent le-
gal rules. Thus, legal protection with due process standards is still not
available on the UN level. On the EU level, the CFI provides a remedy
and is accessible and impartial within the sense of the above definition.
However, as seen above, the case law of the CFI limits the legal protec-
tion against UN sanctions to violations of i#s cogens and denies such a
violation in the cases surveyed.

114 See White Paper “Strengthening Targeted Sanctions Through Fair and
Clear Prcedures,” prepared by the Watson Institute Targeted Sanctions Project,
Brown University of 30 March 2006, 55 note 94. The paper is available at:
http://watsoninstitute.org/pub/Strengthening_Targeted_Sanctions.pdf.

115 Fassbender (note 18), at 480-481.
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3. Enforcement

The enforcement of the sanctions regime!!s is the Security Council’s
major interest and corresponding provisions can be traced back to the
regime’s initial resolution 1267 (1999). Much more than the review of
the listing or the sanctions themselves, it was central to the UN’s efforts
from the very beginning to ensure that its Member States implement the
adopted sanctions. The Committee was established at a time when there
was not yet a Consolidated List to manage and was tasked with seeking
information from all Member States regarding the action taken by
them, monitoring violations of the regime and improving the monitor-
ing of the implementation of the measures.!!” Soon after the Committee
was formed, a committee of experts was asked to make recommenda-
tions regarding the way the sanctions could best be monitored!'8 which
led to the establishment of a Monitoring Group of five experts, which
was to monitor implementation.!”” Later, the Monitoring Group was
succeeded by the Monitoring Team of eight experts. The Monitoring
Team was provided a much more detailed catalog of responsibilities,
primarily dealing with monitoring and reporting to the Committee.'20
Recent mandates have also given it the responsibility of evaluating cases
of non-compliance and the submission of case studies of respective
States.!2! The Monitoring Team only assists the Committee and is not
competent to impose any measures on States found not to be in compli-
ance.

C. Concluding Thoughts

In summation, it may be concluded that the Al Qaida Sanctions Com-
mittee is a particularly fruitful subject-matter of study with regard to
the enhancement of the law of international institutions. There are find-
ings with respect to different categories of principles of international in-

116 On the enforcement authority of international institutions see Roben, in
this volume.

17 SC Res. 1267 of 15 October 1999, paras. 6(a), 6(d) and 12.

118 SC Res. 1333 of 19 December 2000, para. 15(a).

119 SC Res. 1363 of 30 July 2001, para. 4(a).

120 SC Res. 1526 of 30 January 2004, para. 6 and Annex to the resolution.

121 SC Res. 1735 of 22 December 2006, para. 32 and Annex to the resolution.
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stitutional law. Further, adding the ideas of the “sanctions provision”
and of the listing as an international administrative act from the legal
documents underlying this regime may facilitate scholarly debate.

I. Principles Enabling the Exercise of Public Authority on the
International Level

The Security Council’s actions are autonomous from the Member
States. It decides itself whether Chapter VII is applicable and which
measures are to be taken. Furthermore, its decisions are binding and the
Member States do not have discretion as to whether or not to imple-
ment them. In implementing the sanctions regime the UN Member
States must cooperate with the UN. This is not only true with respect
to the implementation of the measures in their territory but also the
provision of the necessary information to the Committee to enable it to
decide about a listing.

IL. Principles Restraining the Exercise of Public Authority on the
International Level

There are weighty arguments in favor of the view that the Security
Council, and with it the Committee, are bound by human rights.'22 This
suggests that listings should be examined using human rights as a stan-
dard. The listing procedure has also experienced some interesting de-
velopments: it is now expressly provided that the Committee must first
‘agree’ before it includes information in the list. This procedural re-
quirement implies the rule of law in a manner similar to two procedural
obligations imposed on the Member States: the obligation to provide a
statement of case with the reasons for the listing and a cover sheet for a
clear identification of the individual or entity concerned.'?> The “associ-
ated with” standard is an element (even if a weak one) of legal clarity
and certainty, z.e., rule of law. It is reminiscent of domestic administra-
tive law, which requires an explicit statutory basis for decisions that af-
fect human rights. The obligations of the UN to notify the Member
State of the listed person or entity of the listing and the Member State’s

122 See B. 1. 3.

123 This overlaps with the enabling principle of cooperation seen above.



130 Feindugle

obligation to inform the individual accordingly can be seen as laid
down in the interest of transparency and in order to enable the listed
person to challenge the listing. Nevertheless, participation and transpar-
ency are not yet sufficiently developed,'?* and reasoned decisions!? are
not available. The restraining principles must be further developed and
must include the provision of reasons for the listing decision and the
application of the principle of proportionality, ze., the drastic effect the
listing has for the individual must be balanced and weighed against the
goal of fighting terrorism.

III. The Sanctions Regime as an Example of an International
Composite Administration

The sanctions regime is an example of an international composite ad-
ministration.'? Listings as well as other decisions concerning the sanc-
tions regime are taken on the international level by the UN as central-
ized decisions, whereas the concomitant obligations to implement the
listing decisions are decentralized, lying with the UN Member States.

IV. Principle of Accountability

The Security Council’s general decision to impose sanctions on Al-
Qaida, the Taliban and its supporters is a political decision and not sub-
ject to review initiated by individuals. Concerning the listing, the Secu-
rity Council (and thus the Committee) can be assumed to be bound by
human rights as principles restraining its actions, as seen above. These
restraining principles would be meaningless if the Security Council
could not be held accountable in case of human rights violations. In this
regard, national or regional courts may examine listings by applying
human rights as a standard of review as long as international mecha-
nisms of judicial review are lacking. Thus, potential plans of national
political actors to pursue unhindered a strict terrorism policy on the in-

124 See de Wet, Holding International Bureancracies Accountable, in this vol-
ume.

125 As stipulated by the International Law Association (note 17), 238.

126 See von Bogdandy & Dann, International Composite Administration, in
this volume.
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ternational level may boomerang on them and may be frustrated by the
national or regional judiciary. Such scrutiny by national or regional
courts may not disrupt effective implementation and functioning of the
sanctions regime too much since such national decisions are valid only
within the territory of the respective UN member or in the respective
region. Rather, the UN may be motivated by this to establish judicial
review on the UN level.
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A. Introduction

Although the World Intellectual Property Organization (WIPO) is a
technical intergovernmental organization with a limited mandate, it has
been entrusted with a panoply of tasks. These include, inter alia, the in-
ternational harmonization of intellectual property law, the administra-
tion of fee-based global intellectual property protection services, and
the delivery of dispute resolution services to individuals. While the cen-
tral role of WIPO in the continuous development of substantive intel-
lectual property law has been questioned by developing countries,! the
administrative activities of WIPO have remained largely unscathed by
critique and, therefore, have not attracted much attention. They revolve
around the international filing, registration or recognition of industrial
property rights, such as patents, industrial designs and trademarks,? and
provide an interesting perspective on the law of international institu-
tions.

Dating back to 1891 and, thus, presenting itself as one of the earliest ex-
amples for the exercise of public authority by international institutions,
the international registration of trademarks introduced the concept of
an “international administrative act subject to examination by the des-

1 Peter-Tobias Stoll, WIPO — World Intellectual Property Organization, in
IT UNITED NATIONS — LAW, POLICIES AND PRACTICE 1437 (Rudiger Wolfrum
ed., 1995).

2 Intellectual property is traditionally divided into two branches, industrial
property on the one hand and copyright and related rights on the other hand.
In contrast to industrial property rights, copyright and related rights do not
need to be registered.
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ignated contracting parties.”® This concept comprises administrative
acts that fulfill the criteria of domestic concepts of administrative deci-
sions, but are performed by international authorities that share their de-
cision-making power with designated contracting parties (z.e. domestic
authorities).* In comparison with modern instruments of international
institutions, the “international administrative act subject to examination
by the designated contracting parties” appears to be surprisingly pro-
gressive. It is, on the one hand, directly applicable in the domestic legal
orders of the contracting parties, and anticipates, on the other hand,
elements of modern forms of administrative cooperation between su-
pranational and domestic authorities within the European Community
(EC).

Before discussing this concept and interrelated procedural questions in
more detail (C.), an introductory overview will be given of the subject
area, legal regime and interests involved (B.). In the end, the interna-
tional registration of trademarks will be assessed (D.) and possibilities
of future developments discussed (E.).

B. The International Registration of Trademarks in
Context

I. Subject Area: Trademarks

Trademarks are distinctive signs, which identify certain goods or ser-
vices such as those produced or provided by a specific person or enter-
prise. Trademark protection helps consumers identify and purchase a
product or service because its nature and quality, indicated by its
unique trademark, meets their needs. The trademark holder has the ex-
clusive right to prevent unauthorized third parties from using said
trademark, or a confusingly similar trademark, so as to prevent custom-

3 The German translation reads “internationaler Verwaltungsakt unter Prii-

fungsvorbehalt” borrowing from the term “Transnationalitit unter Prifungs-
vorbehalt” introduced by Eberhard Schmidt-Afimann, Verwaltungskooperation
und Verwaltungskooperationsrecht in der Europdischen Gemeinschaft, 31
EUROPARECHT 270, 300-301 (1996).

4 Designated contracting parties are those states or intergovernmental or-

ganizations in which the international applicant wishes his trademark to be pro-
tected.
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ers and the general public from being misled and the trademark itself
from being exploited economically.> Trademarks can be protected on
the basis of either use or registration. Full trademark protection, how-
ever, is properly secured only by registration.®

II. Legal Regime: Madrid System for the International Registration
of Trademarks

The international registration of trademarks is governed by two treaties:
the Madrid Agreement concerning the International Registration of
Marks? (Madrid Agreement), concluded in 1891, and the Protocol relat-
ing to it® (Madrid Protocol), concluded in 1989. The Madrid Agreement
and the Madrid Protocol together form the Madrid system for the in-
ternational registration of trademarks (Madrid system). The aim of the
Madrid Protocol was to persuade Japan, the United Kingdom and the
United States of America to join the Madrid system by making some of
its rules more accommodating.” The two treaties are parallel instru-
ments, albeit independent from one another, and states may adhere to
either one or to both. In addition, an “intergovernmental organization”
which maintains its own office for the registration of trademarks may
become party to the Madrid Protocol.’” In reality, only supranational
organizations fulfill this criterion, such as the EC that maintains the Of-

5  FREDERICK ABBOTT, THOMAS COTTIER & FRANCIS GURRY, THE
INTERNATIONAL INTELLECTUAL PROPERTY SYSTEM: COMMENTARY AND
MATERIALS, PART ONE 128-131 (1999); INTRODUCTION TO INTELLECTUAL
PROPERTY: THEORY AND PRACTICE 183-186 (WIPO ed., 1997).

6 WIPO (note 5), 194.
7 UNTS, vol. 828, 389.
8 0.].2003 L 296/22.

9 The main differences are that, under the Madrid Protocol, English is in-
troduced as the second procedural language (instead of French only), interna-
tional registration can be requested on the basis of a domestic trademark appli-
cation (instead of domestic trademark registrations only) and contracting par-
ties of the Madrid Protocol can extend the period for the refusal of protection
from 12 to 18 months, which is of particular importance for states and intergov-
ernmental organizations having comprehensive official examinations. See 27
INTERNATIONAL REVIEW OF INTELLECTUAL PROPERTY AND COMPETITION
Law (IIC), 145, 146 (1996).

10 Madrid Protocol, Art. 14(1)(b).
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fice for Harmonization in the Internal Market (Trade Marks and De-
signs) (OHIM).!"

Both treaties are global protection system treaties. Global protection
system treaties form one of the three groups of intellectual property
treaties administered by WIPO.!2 They ensure that one international fil-
ing, registration or recognition of a given industrial property right will
have effect in any of the designated contracting parties. Due to the prin-
ciple of territoriality, the holder of an industrial property right regis-
tered under domestic industrial property law is only protected within
the territorial boundaries inside which the domestic law is enforceable.!3
Usually, the holder interested in registering his industrial property right
outside the territorial boundaries of his home country has to file addi-
tional domestic applications in the respective countries of interest. This
can be costly and administratively cumbersome, as the holder has to
pay different fees and submit his application in different languages,
which must also be in accordance with the relevant domestic procedural
rules and regulations.

Alternatively, the applicant or holder of an industrial property right
may make use of the WIPO-administered global protection system
treaties. These are not able to overcome the principle of territoriality,
but simplify and reduce the cost of making individual applications in
other countries than the home country. In the case of the Madrid sys-
tem, the applicant or holder of a trademark may file a single application

11 Council Regulation (EC) No 40/94 of 20 December 1993 on the Com-
munity Trademark, O.J. (1994) L 11/1, Art. 2 and 111 ez seq.; Council Regula-
tion (EC) No 6/2002 of 12 December 2001 on Community Designs, O.]. 2002
L 3/1, Art. 2 and 62 et seq. See also http://oami.europa.eu/en/default.htm.

12 The other groups are intellectual property protection treaties and classifi-
cation treaties. Intellectual property protection treaties, such as the Paris Con-
vention for the Protection of Intellectual Property (Paris Convention) (UNTS,
vol. 828, 305), define internationally agreed basic standards of intellectual prop-
erty protection in each country. Classification treaties, such as the Strasbourg
Agreement Concerning the International Patent Classification (UNTS, vol.
1160, 483), create classification systems that organize information concerning
inventions, trademarks and industrial designs into indexed, manageable struc-
tures for easy retrieval.

13 On the principle of territoriality in trademark law, see Graeme B. Din-
woodie, Trademarks and Territory: Detaching Trademark Law from the Na-
tion-State, 41 HOUSTON LAW JOURNAL 886-973 (2004); Friedrich-Karl Beier,
Territoriality of Trademark Law and International Trade, 1 INTERNATIONAL
REVIEW OF INDUSTRIAL PROPERTY AND COPYRIGHT LAW 48-72 (1970).
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with the International Bureau of WIPO (International Bureau) through
the intermediary of his home country office.’ The application is sub-
mitted in a single language and only one set of fees is levied. A trade-
mark so registered is equivalent to an application or a registration of the
same trademark effected directly in each of the contracting parties des-
ignated by the applicant or holder of the trademark.!s If the trademark
office of a designated country does not refuse protection within a speci-
fied period, the protection of the trademark is the same as if it had been
registered by that office.

II1. Interests Involved: Economic Interests of Exporting Enterprises

Among the specialized agencies of the United Nations (UN), WIPO is
exceptional in so far as it provides economic services to individuals.!¢
Among the WIPO-administered global protection system treaties, the
Patent Cooperation Treaty, concluded in 1970, is the most successful.!”
It is the global protection system treaty with the most contracting par-
ties (137 in 2007) and the most applications filed per year (145,300 in
2006).!8 The Madrid system is the second most successful global protec-
tion system with a total of 80 contracting parties and 36,471 applica-

14 According to Art. 1(3) of the Madrid Agreement, the home country is de-
fined as (a) any country, party to the Madrid Agreement, in which the holder of
a trademark has a real and effective industrial or commercial establishment, (b)
if he has no establishment in such a country, the country, party to the Madrid
Agreement, in which he has his domicile; or (¢) if he has neither an establish-
ment nor a domicile in such a country, the country, party to the Madrid Agree-
ment, of which he is a national. According to Art. 2(2) of the Madrid Protocol,
the applicant or holder of a trademark may freely choose his office of origin on
the basis of establishment, domicile or nationality.

15 Madrid Agreement, Art. 4(1); Madrid Protocol, Art. 4(1)(a).

16 Edward Kwakwa, Institutional and Procedural Reform at the World In-
tellectual Property Organization, 3 INTERNATIONAL ORGANIZATIONS LAW
REVIEW 143, 143 (2006). As a result, WIPO is a self-funding agency by and

large, with almost 90 percent of WIPO’s budget coming from fees paid by indi-
viduals, see WIPO Annual Report 2005, 26.

17 UNTS, vol. 1160, 231.

18 WIPO, Record Year for International Patent Filings with Significant
Growth from Northeast Asia, WIPO/PR/2007/476, 8 February 2007.



WIPO?’s International Registration of Trademarks 139

tions filed in 2006."° This success can be attributed to the economic im-
portance of the international registration of trademarks for enterprises
wanting to acquire and maintain protection in export markets. Without
international registration, unfair competitors could use similar distinc-
tive signs to market inferior products or services. Since exporting enter-
prises are predominantly situated in developed countries, developed
countries benefit more from the Madrid system than developing coun-
tries. In 2005, the basic fee for applications originating in least devel-
oped countries were, however, reduced to 10% of the standard
amount.? The number of international registrations from developing
countries, while not comparable to registrations from developed coun-
tries, is beginning to grow.2!

Compared to the more successful Patent Cooperation Treaty, the Ma-
drid system is unique in so far as it is not only the oldest global protec-
tion system, but is also the first WIPO-administered global protection
system within which the EC participates.?? The EC adhered to the Ma-
drid Protocol in 2004. What is more, the central instrument under the
Patent Cooperation Treaty is not an international registration and, thus,
not an “international administrative act subject to examination by the
designated contracting parties.”?

19 WIPO, Germany Holds its Lead in a Year that sees Record Number of
International Trademark Filings, WIPO/PR/2007/480, 15 March 2007.

20 Assembly of the Madrid Union, Fee Reduction for Applicants from Least
Developed Countries, MM/A/36/2, 11 July 2005. In the period 2003/2004, only
two out of 53,345 international applications originated from least developed
countries.

21 See note 19.

2 The second WIPO-administered global protection system within which
the EC participates is the Hague System for the International Registration of
Industrial Designs. The EC acceded to the Hague Agreement Concerning the
International Registration of Industrial Designs, Geneva Act (O.J. 2006 L
386/30), on 1 January 2008.

23 Rather, it is an international filing system that has the same effect as na-
tional filings vis-a-vis designated contracting parties. The procedure under the
Patent Cooperation Treaty enhances the chances of an international applicant
having his patent registered, as the international filing is published by the Inter-
national Bureau together with the international search report (i.e. a listing of
published document citations that might affect the patentability of the inven-
tion). However, unlike an international registration, it does not replace domes-
tic registrations. For more details on the procedure of the Patent Cooperation
Treaty see WIPO (note 5), 395-405. Its impact on international administrative
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C. Analyzing the International Registration of Trademarks

The concept of an “international administrative act subject to examina-
tion by the contracting parties” introduced by the international regis-
tration of trademarks will be explored through domestic paradigms of
administrative decisions (IV.). Interrelated procedural questions will be
further examined by defining and delineating the parameters in which
the international registration of trademarks occurs. These parameters
are the institutional and normative framework (I. and II.), the proce-
dural regime (III.) and mechanisms of control and review (V.).

I. Institutional Framework: International Administrative Union

The organizational setting of the Madrid system is an international ad-
ministrative union, a special union called the Madrid Union for the In-
ternational Registration of Marks (Madrid Union), which was estab-
lished by the Madrid Agreement.2* The establishment of international
administrative unions dates back to the nineteenth century when the
growing interdependence between states led to the realization that cer-
tain administrative matters, such as commerce, communication and
transportation, could no longer be dealt with on the national level alone
but needed coordination through permanent international institutions.?
International administrative unions are understood as the historical
predecessors of intergovernmental organizations. They differ insofar as
they not only frequently lack international legal personality, but also
the capacity to generate an autonomous will distinct from the will of
their contracting parties.?

law has been discussed in SABINO CASSESE, GLOBAL ADMINISTRATIVE LAW,
CASES AND MATERIALS, available at: http://www.iilj.org/GAL/documents/
GalCasebook.pdf, 37 et seq.; Sabino Cassese, Administrative Law without the
State? The Challenge of Global Regulation, 37 NEW YORK UNIVERSITY
JOURNAL OF INTERNATIONAL LAW AND POLITICS 663, 682 and 685 (2006).

24 Madrid Agreement, Art. 1.

2> JOSE ALVAREZ, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS 28
(2005); IGNAZ SEIDL-HOHENVELDERN & GERHARD LOIBL, DAS RECHT DER
INTERNATIONALEN ORGANISATIONEN EINSCHLIERLICH DER SUPRANATIO-
NALEN GEMEINSCHAFTEN 20 (7th ed. 2000).

2 Ridiger Wolfrum, International Administrative Unions, in MAX PLANCK
ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW, http://mpepil.oup.com, para.
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Today, the Madrid Union operates within the framework of WIPO and
interacts with the trademark offices of the contracting parties and, in
particular cases, with individuals. The trademark offices of the contract-
ing parties can be national trademark offices, notified common trade-
mark offices of several contracting parties,?” such as the Benelux Office
for Intellectual Property,?® and regional trademark offices, such as the
EC’s OHIM. The fact that the EC and its member states are both par-
ties to the Madrid Protocol does not lead to an additional level in the
organizational setting of the Madrid system. National, common and re-
gional trademark offices are all situated on the same level; all three for-
ward international applications to the International Bureau. The reason
is that the Madrid Protocol is — at least according to the substantive
definition of mixed agreements? — not a mixed agreement. It was not
concluded on the basis of shared, but of parallel competences. It does
not fall partly within the competence of the EC and partly within the
competence of its member states, but fully within the exclusive compe-
tence of both the EC and its member states.® This is due to the fact that
Community trademarks exist independently from national trademarks
and do not replace them.3!

Like in all administrative unions operating within the framework of
WIPO, the decision-making organ of the Madrid Union is an assembly
of all contracting parties. As the Madrid Protocol is not a mixed agree-
ment, the rights and obligations resulting from the membership to the

2 (Rudiger Wolfrum ed., 2008); CHRISTIAN TIETJE, INTERNATIONALISIERTES
VERWALTUNGSHANDELN 129 (2002); Joél Rideau, Les institutions internation-
ales de la protection de la propriété intellectuelle, 72 REVUE GENERALE DE
DRrOIT INTERNATIONAL PUBLIC (RGDIP) 730, 731 (1968).

27 Madrid Agreement, Art. 9quater; Madrid Protocol, Art. 9quater.
28 See http://www.boip.int/en/homepage.htm.

2 A mixed agreement, according to the substantive definition, is an interna-
tional agreement that includes among its parties the EC, one, some or all of its
member states and one or some other subjects of international law and that falls
partly within the competence of the EC and partly within the competence of its
member states (shared competences); see e.g. Henry G. Schermers, A Typology
of Mixed Agreements, in MIXED AGREEMENTS 23, 25 (David O’Keeffe & Hen-
ry G. Schermers eds., 1983).

30 KAREN KAISER, GEISTIGES EIGENTUM UND GEMEINSCHAFTSRECHT: DIE
VERTEILUNG DER KOMPETENZEN UND IHR EINFLUSS AUF DIE DURCHSETZBAR-
KEIT DER VOLKERRECHTLICHEN VERTRAGE 160 (2004).

31 Council Regulation 40/94, Recital 5.
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Madrid Protocol do not have to be shared between the EC and its
member states.?> The EC, therefore, does not have a number of votes
equal to the number of their member states,?> but may exercise its right
to vote independently of its member states.* The Assembly is author-
ized not only to determine the program and adopt the budget, but also
to amend the organizational provisions of the Madrid Agreement.?s As
the Madrid Union does not have any organs apart from the Assembly, it
“borrows” WIPO’s International Bureau for the international registra-
tion of trademarks and WIPO’s Director-General for other administra-
tive tasks.3

II. Normative Framework: Treaties, Regulations and Administrative
Instructions

The mandate for the international registration of trademarks is con-
tained in the Madrid Agreement and the Madrid Protocol. These trea-
ties prescribe specific actions for all stages of the procedure and are
complemented in the following ways: first by regulations implementing
the international treaties (i.e. the Common Regulations under the Ma-
drid Agreement and the Madrid Protocol)? that are adopted and modi-
fied by the Assembly; and second by instructions with details in respect
of the application of the Common Regulations (i.e. the Administrative
Instructions for the Application of the Madrid Agreement and the Ma-

32 Kaiser (note 30), at 199.

3 See e.g. Agreement establishing the World Trade Organization (UNTS,
vol. 1867, 3), Art. IX(1).

34 Madrid Protocol, Art. 10(3)(a).

3% Madrid Agreement, Art. 10(2)(a)(v) and (ix).

36 The International Bureau is based in Geneva. WIPO’s staff, drawn from
more than 90 countries, includes experts in diverse areas of intellectual property
law and practice, as well as specialists in public policy, economics, and admini-
stration. In 2005, WIPO’s annual expenditure for its staff amounted to
189,928,000 Swiss Francs. See WIPO, Annual Report 2005, 26.

37 See  http://www.wipo.int/export/sites/www/madrid/en/legal_texts/pdf/
common_regulations .pdf.
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drid Protocol)® that are established and modified by the Director-
General of WIPO under Rule 41 of the Common Regulations.

III. Procedural Regime

The procedural regime governing the international registration of
trademarks has a composite dimension as four actors on different levels
are involved in the proceedings: first, the international applicant; sec-
ond, the office of origin (i.e. the trademark office of his home country);
third, the International Bureau; and fourth, the trademark offices of the
designated contracting parties. Ergo, the proceedings leading to an in-
ternational registration of trademarks are mixed insofar as both domes-
tic (national, common and supranational) and international authorities
participate.’

1. Three Main Procedural Stages: Application, Registration and
Examination

These mixed proceedings are characterized by three main and two addi-
tional stages. The main stages are the application stage, the registration
stage and the examination stage. The additional stages concern changes
in the international registration of trademarks* and the renewal of the
international registration of trademarks*! by the International Bureau.

In the application stage, the international applicant submits his applica-

tion for the international registration of his trademark through the in-
termediary of the office of origin.*> A trademark may be the subject of

3 See http://www.wipo.int/export/sites/www/madrid/en/legal_texts/pdf/
admin_instructions.pdf.
3 The filing procedure under the Patent Cooperation Treaty has also been

qualified as “mixed”, see CASSESE, GLOBAL ADMINISTRATIVE LAW, CASES AND
MATERIALS (note 23), 37.

40 Common Regulations, Rules 25 et seq.

4 Madrid Agreement, Art. 7(1); Madrid Protocol, Art. 7(1); Common
Regulations, Rules 29 et seq.; An international registration of a trademark is ef-
fective for 20 years under the Madrid Agreement (Art. 6(1)) and for 10 years
under the Madrid Protocol (Art. 6(1)). It may be renewed for further periods of
20 and 10 years respectively.

42 Madrid Agreement, Art. 1(2); Madrid Protocol, Art. 2(2).
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an international registration only, if it has already been domestically
registered or, where the international application is governed exclu-
sively by the Madrid Protocol, if domestic registration has been applied
for in the office of origin (basic registration or application). The inter-
national application has to fulfill the formal requirements laid down in
the treaties, the Common Regulations and the Administrative Instruc-
tions. As the international application must be submitted using the ap-
propriate official form, the procedure is highly formalized and stan-
dardized.* The international applicant must, inter alia, indicate those
states or intergovernmental organizations with whom he wishes the
trademark to be protected. The international application is, further-
more, subject to the payment of fees.* These fees may be paid directly
to the International Bureau or, where the office of origin accepts to col-
lect and forward such fees, through that office.

In the succeeding registration stage, the International Bureau checks
that the international application complies with the formal require-
ments and that the required fees have been paid. In case of irregularities,
the International Bureau informs both the office of origin and the in-
ternational applicant.s In case of compliance, the trademark is recorded
in the International Register and published in the WIPO Gazette of In-
ternational Marks (WIPO Gazette).#¢ The International Bureau then
notifies the offices of the designated contracting parties of the interna-
tional registration, informs the office of origin and sends a certificate to
the international applicant.?’

The ultimate examination stage provides an opting-out mechanism for

the office of a designated contracting party. Since it has the right to de-
clare that protection cannot be granted to the trademark in its terri-

4 Common Regulations, Rules 9(2)(a). There are three different official
forms (MM1, MM2 and MM3) for the international application; all of them are
available at: http://www.wipo.int/madrid/en/forms/.

4 Madrid Agreement, Art. 8(2); Madrid Protocol, Art. 8(2) and (7); see also
Schedule of Fees Prescribed by the Common Regulations under the Madrid
Agreement and the Madrid Protocol and the fee calculator, both available at:
http://www.wipo.int/madrid/feecalc/FirstStep.

4 WIPO, Guide to the International Registration of Marks under the Ma-
drid Agreement and the Madrid Protocol, para. B-22.01 (2004).

4 Common Regulations, Rule 32(1)(a)(i). See http://www.wipo.int/mad-
rid/en/gazette/.

47 Common Regulations, Rules 14(1) and 24(8).
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tory,* it may examine the international registration of the trademark,
but it is not required to do so.* However, in case of a provisional re-
fusal, it must notify the International Bureau within 12 or 18 months
(i.e. the time limit specified in the treaties)® and indicate the grounds
for refusal.5! Any procedure following the provisional refusal, such as
review, appeal or response to an objection made by a third party, is car-
ried out directly between the holder of the internationally registered
trademark and the office concerned. The holder of the internationally
registered trademark has the same rights and remedies as if the trade-
mark had been deposited directly with the office of the designated con-
tracting party that issued the notification of provisional refusal. Once
all the procedures before that office have been completed, it must send a
statement to the International Bureau indicating that the provisional re-
fusal is confirmed or is totally or partially withdrawn.52 The provisional
refusal and the statement are recorded in the International Register and
published in the WIPO Gazette.53 In addition, copies are transmitted to
the holder of the internationally registered trademark.5¢

2. Rights and Duties of Actors Involved

The international applicant of a trademark has various rights and duties
in the proceedings. Although he may not present the international ap-
plication directly to the International Bureau, he may sign it, if the of-
fice of origin allows him to do so0.55 Together with the office of origin,
the international applicant is entitled to be informed of irregularities

4 Madrid Agreement, Art. 5(1); Madrid Protocol, Art. 5(1).

4 WIPO (note 45), para. B-33.06. However, where the office of a designated
contracting party finds no reason for refusing protection, it may issue a state-
ment granting protection before the expiry of the relevant time limit. As with

negative decisions on registration, this statement is recorded in the International
Register, published in the WIPO Gazette.

50 Madrid Agreement, Art. 5(2); Madrid Protocol, Art. 5(2)(a) and (b); see
also, supra, note 9.

51 Common Regulations, Rule 18(1)(a)(i1).

52 Common Regulations, Rule 17(5)(a).

5 Common Regulations, Rules 17(4) and (5)(c) and 32(1)(a)(iii).
5 Common Regulations, Rule 17(4) and (5)(b) and (c).

5 Common Regulations, Rule 9(2)(b).
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with respect to his international application,’ to receive a certificate of
the international registration,” to be notified of facts in designated con-
tracting parties that affect the international registration’ and to defend
his rights in case of invalidation in designated contracting parties.” In
contrast to the original international application, the applicant or holder
may present a request directly to the International Bureau for the pur-
poses of subsequent designation, recording amendments (such as name
or address) and cancellation.® As far as duties are concerned, the appli-
cant or holder must fulfill the formal requirements of a request which is
presented directly to the International Bureaus! and pay the necessary
fees.52

To a certain extent, the rights and duties of the offices (i.e. the Interna-
tional Bureau and the domestic trademark offices of the contracting
parties) are mirrored in the rights and duties of the international appli-
cant. In addition, they have rights and duties in relation to each other.
Due to the mixed nature of the proceedings leading to the international
registration of trademarks, their main duty is to notify one another of
any decision that affects the international registration of the trademark.
It is enshrined in various provisions of the Madrid Agreement and the
Madrid Protocol and concretized by the Common Regulations.®
Moreover International Bureau must publish any decision affecting the
international registration of trademark in the WIPO Gazette.* The
WIPO Gazette contains all relevant data on new international registra-
tions, renewals, subsequent designations and changes as well as other
entries affecting international registrations. It is open to the public and
issued by the International Bureau on a weekly basis.®

5%  Common Regulations, Rules 12 and 13.

57 Common Regulations, Rule 14(1).

5% Common Regulations, Rules 16 et seq.

% Madrid Agreement, Art. 5(6); Madrid Protocol, Art. 5(6). See section B.

0 Common Regulations, Rule 25.

01 Common Regulations, Rules 24 et seq.

02 Common Regulations, Rule 10.

03 See on the principle of transparency section C. L. 2.
64 Common Regulations, Rule 32(1) and (2).

6 WIPO (note 45), para. A-07.01.
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IV. Classifying the International Registration of Trademarks

The international registration of trademarks is difficult to classity, as the
legal instruments of international institutional law have not yet been
completely systematized.’ Calling the international registration an “in-
ternational administrative decision” would not amount to much, as this
term is very vague and merely differentiates unilateral administrative
decisions from bi- or multilateral administrative treaties at the interna-
tional level. Therefore, this paper proposes to explore international ad-
ministrative decisions through the paradigms of domestic concepts of
administrative decisions.’” By doing so, the international registration of
trademarks may be qualified as an “international administrative act sub-
ject to examination by the designated contracting parties.”

1. Paradigms of Domestic Concepts of Administrative Decisions

The international registration of trademarks by the International Bu-
reau has, in contrast to the listing under the world heritage regime of
the United Nations Educational, Scientific and Cultural Organization®
and the financial sanctions regime of the UN®, a domestic equivalent.
In France, the domestic registration of industrial property rights by
domestic industrial property offices is an acte administratif individuel
(individual administrative act), taken by a public authority with regard
to a definite number of individuals.” In Germany, it is a Verwaltungs-
akt (administrative act) in the sense of section 35 of the German Law on

% See Alvarez (note 25), at 217 et seq.; JAN KLABBERS, AN INTRODUCTION
TO INTERNATIONAL INSTITUTIONAL LAW 197 et seq. (2004); Matthias Gold-
mann, in this volume.

67 See on the problems of comparative administrative law Eberhard
Schmidt-Afimann and Stéphanie Dagron, Deutsches und franzésisches Verwal-
tungsrecht im Vergleich ihrer Ordnungsideen. Zur Geschlossenheit, Offenbeit
und gegenseitigen Lernfibigkeit von Rechtssystemen, 67 ZEITSCHRIFT FUR
AUSLANDISCHES OFFENTLICHES RECHT (ZaoRV) 395, 396 (2007).

68 Diana Zacharias, in this volume.
©  Clemens Feindugle, in this volume.

70 For the comparable domestic registration of patents in France, see Jean
Foyer, L’opposabilité, sur le territoire francais, d’un brevet européen dont la de-
scription est rédigée en une langue étrangere, 27 RECUEIL DALLOZ 1919, 1921
(2007).
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Administrative Proceedings (Verwaltungsverfahrensgesetz),” i.e. “[an]
order, decision or other sovereign measure taken by an authority to
regulate an individual case in the sphere of public law which is intended
to have direct external legal effect.””2 This seems to imply that in prin-
ciple the international registration of industrial property rights, such as
trademarks, also fulfills both French and German domestic criteria.

However, upon closer inspection several questions persist concerning
the specific characteristics of domestic administrative acts versus inter-
national registration. For example, the assertion that international regis-
trations are a “sovereign measure [...] in the sphere of public law” could
be problematic considering that industrial property law is generally re-
garded as a specialized branch of private law. However, while the rela-
tionship between industrial property right holders and other individu-
als is indeed regulated by private law, the act of registering industrial
property rights as such is a sovereign measure. It is, in other words,
taken with reference to the relationship of sovereign and subject.”

The international registration has, moreover, a regulatory character. It
bestows upon the international applicant the exclusive right to prevent
unauthorized third parties from using the trademark in the territories of
the designated contracting parties. From the date of the international
registration, the protection of the trademark in each of the designated
contracting parties is the same as if the trademark had been the subject
of an application for registration filed direct with the office of the des-
ignated contracting party in question.”* An international registration is,
therefore, equivalent to a bundle of domestic registrations.

Again, the fulfillment of the “individual case” criterion raises doubt.
This criterion distinguishes both the French acte adminstratif indi-

T BGHZ 18, 81, 92 (German Federal Supreme Court); Reimar Konig, Die
Rechtsnatur der Patenterteilung und ihre Bedeuntung fiir die Auslegung von Pat-
entanspriichen, 10 GEWERBLICHER RECHTSSCHUTZ UND URHEBERRECHT
(GRUR) 809, 810 (1999).

72 Bundesgesetzblatt (BGBI.) (German Federal Gazette) 2003, part I, at 102.
An English translation of the German Law on Administrative Proceedings is
reprinted in THE RULE OF LAW IN PUBLIC ADMINISTRATION: THE GERMAN
APPROACH 113-166 (HEINRICH SIEDENTOPF, KARL-PETER SOMMERMANN &
CHRISTOPH HAUSCHILD eds., 2nd ed. 1993).

73 In the fifteenth to eighteenth centuries, this was even more conspicuous.

Patents were granted to individuals by the sovereign in the form of “privileges”;
see WIPO (note 5), 17.

74 Madrid Agreement, Art. 4(1); Madrid Protocol, Art. 4(1).
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viduel and the German Verwaltungsakt from a legislative act in that it
regulates a specific case and does not lay down general abstract norms
applicable to an indefinite number of cases.” The international registra-
tion targets the international applicant, but deals indirectly with an in-
definite number of individuals who might violate the exclusive right to
use the trademark without authorization of the holder in the future.”
The fact that the trademark is recorded in the International Register and
published in the WIPO Gazette is reminiscent of the promulgation of a
law and further underlines the general abstract effect of the internation-
ally registered trademark.” This effect, however, results from the do-
mestic trademark laws of the designated contracting parties and not
from the international registration as such. The international registra-
tion merely bestows upon the international applicant the exclusive right
to prevent unauthorized parties from using the trademark and places
the onus upon the designated contracting parties to decide on the legal
ramifications.”

Finally, “direct external legal effect,” another criterion of the German
Verwaltungsakt, is generally problematic in the field of international
law. Even if international law and domestic law are seen as parts of one
legal order, international law may not be sufficiently precise enough to
be directly applicable in domestic law and might require further imple-
mentation. For example, both the inscription of properties in the World
Heritage List and the inscription of individuals or groups in the UN fi-
nancial sanctions list are not intended to have direct external legal con-
sequences. They are aimed at the contracting parties or member states
who are called upon to implement the obligations resulting from the
listing: protection and conservation of the properties on the one hand,
freezing of assets of individuals and groups associated with Usama bin
Laden on the other hand.” The international registration, by contrast, is
intended to have direct external legal consequences. The idea of simpli-
fying the proceedings leading to multiple registrations of trademarks in
other contracting parties would be thwarted if the international regis-
tration needed further domestic implementation. It is directly applied in

7> MAHENDRA PAL SINGH, GERMAN ADMINISTRATIVE LAW IN COMMON
LAwW PERSPECTIVE 67 (2001).

76 Foyer (note 70), 1921; Konig (note 71), 812.
77 Koénig (note 71), 812.
78 1d.

7 Zacharias, in this volume; Feindugle, in this volume.
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the domestic legal orders of the contracting parties® and, therefore, has
direct external legal effect.

Borrowing from domestic concepts of administrative decisions, the in-
ternational registration of industrial property rights, such as trade-
marks, by the International Bureau has, therefore, been labeled an “in-
ternational administrative act,”! as it is performed by an international
authority. Although the international registration is equivalent to a
bundle of domestic registrations in the designated contracting parties, it
is only one administrative act — one administrative act that has, how-
ever, direct external legal effect in the territories of all designated con-
tracting parties.

2. Reconciling Domestic Paradigms with the International Registration

of Trademarks

While the international registration of trademarks, thus far, in principle
mirrors the criteria of domestic concepts of administrative decisions, in
particular the German Verwaltungsakt, it has characteristics that cannot
be fully reconciled with these aforementioned concepts. These charac-
teristics refer especially to the mixed nature of the proceedings leading
to the international registration of a trademark. The decision-making
power is not concentrated in the hands of the international authority
(i.e. the International Bureau), but shared with the relevant domestic
authorities (z.e. the office of origin and the offices of the designated con-
tracting parties). On the one hand, the offices of the designated con-
tracting parties may suspend, remove or re-establish the exclusive right
to prevent unauthorized third parties from using the trademark in their

80 See for the EC Art. 146 of the Council Regulation 40/94, for Germany
section 112 of the Gesetz tiber den Schutz von Marken und sonstigen Kennzei-
chen (German Trademark Law; BGBI. 1994, part I, at 3082) and for France Art.
R.717-1 of the Code de la propriété intellectuelle (French Intellectual Property
Law; JO (3.7.1992) 8801). However, according to Art. R.717-2 of the French
Intellectual Property Law, the international registration of certification trade-
marks (marques collectives de certification) can only be directly applied, as
soon as regulations governing their use are submitted to the domestic trade-
mark office in French; see also WIPO (note 45), para. B-15.04.

81 Gunter Gall, Der Rechtsschutz des Patentanmelders anf dem Euro-PCT-
Weg — Erster Teil, 7 GEWERBLICHER RECHTSSCHUTZ UND URHEBERRECHT,
INTERNATIONALER TEIL (GRURInt) 417, 424 (1981); Alois Troller, Marken-
recht und Landesgrenzen, 6 GRURInt 261, 263, footnote 8 (1967).
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territories.®2 On the other hand, the internationally registered trade-
mark remains dependent on the original trademark for a period of five
years from the date of the international registration.® If the basic appli-
cation is refused or the basic registration ceases to have effect, for ex-
ample through cancellation following a decision of the office of origin
or a court, the international registration will no longer be protected.

To a certain degree, this constellation resembles the “mutual recogni-
tion procedure” in the EC.8 Within this procedure, the competent au-
thority of one member state, the so-called reference member state, takes
a decision that, in principle, ought to be recognized by the competent
authorities of the other member states, the so-called concerned member
states. The concerned member states can, however, raise objections, but
only by referring to specific grounds, in the area of granting market au-
thorizations for medicinal products, for example, by arguing that the
medicinal product presents a potential serious risk to public health.ss If
the member states cannot reach an agreement on the issue, the decision-
making power devolves to the European Commission.

However, the international registration procedure differs in three re-
spects from the mutual recognition procedure. First, it is not a domestic
authority of one contracting party that decides on the international reg-
istration, but an international authority (i.e. the International Bureau).
Second, the offices of the designated contracting parties have the right
to declare that a trademark cannot be granted protection in their terri-
tories, but in order to do so, they must notify the International Bureau
within 12 or 18 months of their provisional refusal and indicate the
grounds for refusal. Otherwise, they lose their decision-making power.

82 This is due to their right to declare that protection cannot be granted to
the trademark in their territories, see section B. III. 1.

85 Madrid Agreement, Art. 6(3); Madrid Protocol, Art. 6(3). These provi-
sions also apply when legal protection has later ceased as the result of an action
begun before the expiration of the period of five years.

8¢ See for more details on the mutual recognition procedure GERNOT
SYDOW, VERWALTUNGSKOOPERATION IN DER EUROPAISCHEN UNION: ZUR
HORIZONTALEN UND VERTIKALEN ZUSAMMENARBEIT DER EUROPAISCHEN
VERWALTUNGEN AM BEISPIEL DES PRODUKTZULASSUNGSRECHTS 181 et seq.
(2004).

85 Report from the Commission on the experience acquired as a result of the
operation of the procedures for granting marketing authorisations for medicinal
products laid down in Regulation (EEC) N 2309/93, in chapter III of directive
75/319/EEC and chapter IV of directive 81/851/EEC, COM(2001) 606 final, 5.
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Third, the decision of the offices or courts of the designated contracting
parties to refuse protection to the trademark in their territories is defi-
nite. The International Bureau is not afforded the competencies to in-
tervene in any way in the settlement of the substantive issues raised by a
refusal of protection.s

3. Conclusion: A Unique Instrument of International Institutional Law

Reviewing these commonalities and differences of the international reg-
istration of a trademark with the German Verwaltungsakt and the mu-
tual recognition procedure within the EC, one may call the interna-
tional registration of trademarks an “international administrative act
subject to examination by the designated contracting parties”, as it is
performed by an international authority that shares its decision-making
power with the designated contracting parties. Similar to the German
Verwaltungsakt, it may become final and conclusive such as a court de-
cision (Bestandskraft).s” The finality may either be formal or material.
Formal finality means that the administrative act can no longer be chal-
lenged through remedies before the public authority or the court, be-
cause no remedies exist, the remedies have already been exhausted or
the remedial time limit has expired.®® Material finality signifies that the
administrative act is binding on the public authority that has issued it as
well as on the individual concerned (res judicata).®

Exactly when the international registration of a trademark reaches for-
mal finality depends on the offices of the designated contracting parties.
If they do not refuse protection within the relevant time limit, the in-
ternational registration of a trademark can no longer be challenged
through remedies after the expiration of five years from the date of the
international registration. Up until that time, if the basic registration is
refused, cancelled or withdrawn in the home country of the interna-
tional applicant, the international registration will no longer be pro-

8 WIPO (note 45), para. B-37.03.

87 Singh (note 75), 80.

88 Id., 80 et seq.; HARTMUT MAURER, ALLGEMEINES VERWALTUNGSRECHT
280 (15th ed., 2004).

89 Singh (note 75), at 81. However, the administrative authority can abrogate
the administrative act under certain conditions by withdrawal, by revocation or

by reopening the administrative proceedings; see German Law on Administra-
tive Proceedings, sections 48, 49 and 51.
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tected. After five years, the internationally registered trademark is no
longer dependent on the original trademark applied for or registered in
the office of origin. However, if the offices of the designated contract-
ing parties refuse protection within the relevant time limit, the interna-
tional registration may reach formal finality at a later time, depending
on the maximum time limits for seeking remedies in the designated con-
tracting parties. In contrast to the refusal, cancellation or withdrawal of
the basic registration in the home country of the applicant, the refusal
of protection of the trademark in one designated contracting party does
not affect the formal finality of the international registration as such or
the remaining bundle of domestic registrations in other designated con-
tracting parties.” The formal finality of the international administrative
act subject to examination by the designated contracting parties s, thus,
divisible.

As the proceedings leading to the international registration are mixed,
two different relationships have to be distinguished with regard to ma-
terial finality, the relationship between the international applicant and
the International Bureau and the relationship between the international
applicant and the offices of origin and of the designated contracting
parties. While the international registration of a trademark is binding on
the International Bureau as soon as it is performed, it does not have ma-
terial finality in relation to the offices of origin and of the contracting
parties until the formal finality is given.

V. Domestic Control and Review

Since the international registration of trademarks is equivalent to a
bundle of domestic registrations, it may be reviewed by domestic insti-
tutions of the designated contracting parties (z.e. domestic trademark
offices and courts) during the examination stage.”’ The aim of global
protection system treaties is to simplify and reduce the cost of making
individual applications in other countries than the home country, but
not to harmonize industrial property law of the contracting parties.
While the provisional refusal is communicated to the International Bu-

% Compare Madrid Protocol, Art. 5(6) that does not speak of invalidation
of a trademark as such, but of invalidation “of the effects [...] of an interna-

» <

tional registration” “in the territory of [a] Contracting Party”.
ol See section B. IIL 1.
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reau in the registration phase, any following procedure (such as review,
appeal or response to an objection made by a third party) is therefore
carried out directly between the holder of the internationally registered
trademark and the office concerned. The Madrid system contains very
few legal requirements with regard to these domestic procedures. There
is, however, one exception. Pursuant to articles 5(6) of the Madrid
Agreement and the Madrid Protocol, invalidation may not be pro-
nounced by the competent authorities without the holder of the inter-
nationally registered trademark “having, in good time, been afforded
the opportunity of defending his rights.”

In accordance with its continually increasing mandate, WIPO has es-
tablished its own review mechanisms during the last decades. WIPO’s
Arbitration and Mediation Center and Advisory Committee on En-
forcement have been mentioned in other papers.”? One could add that
WIPO is the leading domain name dispute resolution service provider
accredited by the Internet Corporation for Assigned Names and Num-
bers ICANN) under the Uniform Domain Name Dispute Resolution
Policy (UDRP).% In the event that a trademark holder considers that a
domain name registration infringes on his trademark, he may initiate
proceedings under the UDRP. However, none of these institutions pos-
sess the power necessary to review the international registration of
trademarks. WIPO’s Arbitration and Mediation Center was established
in 1994 to offer alternative dispute resolution options for the resolution
of international commercial disputes between private parties.* Al-
though WIPO’s domain name dispute resolution service deals with
trademarks, it concentrates only on conflicts between domain names
and trademarks. Last but not least, the mandate of WIPO’s Advisory
Committee on Enforcement is limited to technical assistance and coor-
dination and does not offer review.%

92 Cassese, Administrative Law without the State? (note 23), at 683 and 686.

% See http://www.icann.org/udrp/udrp-policy-240ct99.htm. The UDRP
was adopted by ICANN in 1999, but is based on recommendations made by
WIPO in The Management of Internet Names and Addresses: Intellectual Pro-
perty Issues, Final Report of the WIPO Internet Domain Process, 1999, focus-
ing on the problems caused by the conflict between trademarks and domain
names. See Matthias Hartwig, in this volume.

94 See http://arbiter.wipo.int.

% WIPO General Assembly, Report, WO/GA/28/7, 1 October 2002, para.
114(ii) and 120.
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D. Assessing the International Registration of Trademarks:
Principles, Composite System and Legitimacy

The concept of an “international administrative act subject to examina-
tion by the contracting parties” has helped to shape and consolidate in-
dividual procedural principles of the law of international institutions
(I.) and 1s an early example of composite systems? where the proceed-
ings are mixed and the decision-making power is shared between the in-
ternational and domestic authorities (I1.). Having been established over
a century ago, it does not raise the issues of legitimacy as some modern
international administration instruments do (II1.). However, this does
not mean that there is not any leeway left for further improvement of
the Madrid system.

I. Principles

Among the procedural principles that are central to the international
registration of trademarks are the right to be heard and the principle of
transparency. The latter allows for the effective exercise of the right to
be heard and related participatory rights, such as the right to review.
The foundation of these two procedural principles is strong, especially
taking into account not only the Madrid system, but all WIPO-
administered global protection system treaties that, in one way or an-
other, guarantee the same principles.”’

1. Right to be Heard

In domestic administrative law, the right to be heard prescribes that af-
fected individuals must be given the opportunity to express their views

% On the concept and terminology of composite administrations, Armin
von Bogdandy & Philipp Dann, International Composite Administrations, in
this volume.

97 For the right to be heard, see Hague Agreement, Geneva Act, Art. 15(1).

For the principle of transparency, inter alia, see Hague Agreement, Geneva Act,
Art. 10(3), 18(1).
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on the facts before an administrative decision is taken.% It has been em-
bodied in the above-mentioned articles 5 (6) of the Madrid Agreement
and the Madrid Protocol and has been extended to international institu-
tions. A possible point of contention could be that these provisions
only concern the examination stage at the domestic level and not the
procedural stages at the international level. While the right to be heard
can in common law countries only be dispensed with by law, it may be
denied in civil law countries, such as Germany, if the circumstances of a
case do not require its observance. This would be the case, for example,
if the administrative decision in question rests upon the application of
an individual and does not depart from it to his disadvantage.” In con-
sequence, following the German model, the right to be heard may be
dispensed with at the international level, if the International Bureau
registers the trademark. In this case, the administrative decision does
not depart from the application to the disadvantage of the applicant. It
may, however, not be denied, if the International Bureau does not regis-
ter the trademark. In this case, both the international applicant and the
office of origin acting as the international applicant’s intermediary have
to be accorded the right to be heard.

Whereas the treaties are silent on this matter, the Common Regulations
state that the International Bureau has to inform both the international
applicant and the office of origin of any irregularities in the interna-
tional application.!® Rules guaranteeing the right to be heard vary!®
and are dependant upon who is responsible for remedying the irregu-
larity in question, the international applicant or the office of origin. If
the office of origin is responsible, the International Bureau cannot ac-
cept proposals or suggestions directly from the applicant. It will, how-
ever, supply appropriate information to the applicant in order to give

% Benedict Kingsbury, Nico Krisch & Richard B. Stewart, The Emergence
of Global Administrative Law, 68 LAW & CONTEMPORARY PROBLEMS 15, 37 et
seq. (2004-2005).

9 Singh (note 75), at 76 et seq.

100 Common Regulations, Rules 11(2), (3), (4)(a) and (6), 12(1) and 13(1).
There are three kinds of irregularities: irregularities with respect to the classifi-
cation of goods and services, irregularities with respect to the indication of
goods and services, and other irregularities.

101 WIPO (note 45), para. B-22.02.
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him the possibility of intervening with his office of origin.102 If the of-
fice of origin does not react within the time limit, the International Bu-
reau will, if possible, remedy the irregularity of its own accord.!? If the
responsibility for remedying the irregularity in question lies with either
the office of origin together with the international applicant or the in-
ternational applicant alone, they may do so within three months. If the
irregularity is not remedied within this period, the international appli-
cation is considered abandoned.!*

2. Principle of Transparency

The principle of transparency is a fuzzy concept that lacks clarity and is
difficult to evaluate.!% Its meaning can, however, become clearer if cou-
pled with the international institution in question. Since the interna-
tional registration of trademarks concerns three different actors, the in-
ternational applicant, third-parties affected by the international registra-
tion and the offices (z.e. the International Bureau and the domestic
trademark offices of the contracting parties), the principle of transpar-
ency may be understood as an umbrella term under which the rights
and duties of three different actors are interrelated.

First, under the Common Regulations, the international registration
and every decision affecting the finality of the international administra-
tive act in one of the designated contracting parties must be made
known to the international applicant, as he is the intended beneficiary
of the international administrative act.! The International Bureau is
required to inform the office of origin of the international registration
and to send a certificate to the then holder of an internationally regis-
tered trademark.’” It is, likewise, requested to inform the holder of

102 Td. at paras. B-23.01 and B-23.04, B-24.01 et seq. Examples for such ir-
regularities are those with respect to the classification or indication of goods
and services.

105 1d. at paras. B-23.11 and B-24.03.

104 1d. at paras. B-25.05 and B-25.07. An example for such irregularities
would be that the international applicant has not paid any or not enough fees.

105 Carol Harlow, Freedom of Information and Transparency as Administra-
tive and Constitutional Rights, 2 CAMBRIDGE YEARBOOK OF EUROPEAN
LEGAL STUDIES 285, 285 (1999).

106 For German administrative law, see Singh (note 73), at 79.

107 Common Regulations, Rule 14(1).
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provisional refusals by the offices of the designated contracting parties
and later confirmations or withdrawals thereof.!08

Second, under the Common Regulations, the international registration
and every decision affecting the finality of the international administra-
tive act must also be made known to third parties. The latter might ex-
press an entitlement to use the trademark in one of the designated con-
tracting parties, for example because of prior rights, and might object to
the extension of the protection of the trademark before the office of the
designated contracting party concerned. The decisions are, therefore,
not merely recorded in the International Register, but also published in
the WIPO Gazette.!” In addition, anyone wishing to obtain informa-
tion about the contents of the International Register has access to the
following sources of information: the electronic publication on CD-
ROM (ROMARIN), the electronic database, and the annual statis-
tics.!" The right of third parties to access general information is sup-
plemented by their right to access specific information. Under articles
5 (1) of the Madrid Agreement and the Madrid Protocol, anyone is en-
titled to obtain from the International Bureau copies of particular en-
tries in the International Register.

Third, since the international registration of trademarks depends on the
exchange of information because of the mixed nature of the proceed-
ings, the offices (i.e. the International Bureau and the trademark offices
of the contracting parties) are additionally required to notify each other
of any decision that affects the finality of the international registration
under both the treaties and the Common Regulations.

II. Composite System

Because the Madrid Union is an administrative union, the relationship
between the two levels, (i.e. the International Bureau and the trademark
offices of the contracting parties) is determined by heterarchy than by
hierarchy. It concentrates on coordinating administrative national ac-
tivities and does not exercise integrative functions.!!! The trademark of-
fices of the contracting parties have the right to declare that protection

108 Common Regulations, Rule 17(4) and (5)(c).
109 Common Regulations, Rule 32(1)(a)(i) and (iii).

110 WIPO (note 45), paras. A-06.01 et seq.
1

=

I Wolfrum (note 26), at para. 3.
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cannot be granted to the internationally registered trademark in their
territories and, thus, retain a substantial amount of decision-making
power.

However, even though the Madrid Union does not aim at integration, it
has supranational elements insofar as the International Bureau has the
power to take administrative acts that are directly applicable in the ter-
ritories of designated contracting parties. This power is, however, lim-
ited. For one, the international registration of a trademark is dependent
on the original trademark applied for or registered in the office of origin
for a period of five years. Additionally, the International Bureau is un-
able to extend the protection of a trademark against the will of a desig-
nated contracting party. However, if the original trademark does not
cease to have effect and the office of a designated contracting party ei-
ther refrains from examining the international registration of a trade-
mark or does not notify the International Bureau of its refusal of pro-
tection within the relevant time limit, the International Bureau is the
authority that ultimately decides.

III. Legitimacy

The legitimacy of the international registration of trademarks rests on
four pillars: shared decision-making power of the International Bureau
and domestic actors, participation of individuals in the procedure, ex-
ternal control and review, and effective simplification of multiple
trademark registrations.

Although no democratically legitimized actors of the contracting par-
ties are delegated to the International Bureau, the institutional link be-
tween the procedure governing the international registration of trade-
marks and domestic actors is strong due to the opting-out mechanism
for the offices of the designated contracting parties. This opting-out
mechanism leads to mixed proceedings that involve domestic actors (i.e.
domestic trademark offices, and, in case of review, domestic courts).

Individuals have a considerable amount of influence on the procedure
in two ways. First, the procedure governing the international registra-
tion of trademarks depends on their initiative (i.e. the international ap-
plication). However, there is still potential for expanding their influ-
ence, if the Madrid system is compared to other global protection sys-
tem treaties, such as the Hague Agreement and the Patent Cooperation
Treaty. Under these treaties, individuals can file their international ap-
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plications directly with the International Bureau and do not need an in-
termediary in form of an office of origin.""? Second, individuals are
guaranteed participatory rights: the right to be heard and the right to
access to information on international registrations of trademarks.

Moreover, the mechanisms of external, 7.e. domestic, control and review
of the international registration of trademarks through the domestic
trademark offices and courts of the contracting parties is effective, since
it hardly leaves any loopholes. The only loophole is that the interna-
tional applicant is denied the possibility to review a negative decision of
the International Bureau. The Convention on the Grant of European
Patents!'’> (European Patent Convention), a regional protection system
treaty, by contrast, states that decisions of different sections and divi-
sions of the European Patent Office (EPO) can be appealed before a
Board of Appeal.!* The Boards of Appeals are integrated into the or-
ganizational structure of EPO, but reach decisions independently. In
case of the Madrid system, the review of negative decisions of the In-
ternational Bureau would also have to take place on the international
level, as the International Bureau shares its decision-making power with
the domestic trademark offices of the contracting parties only in cases
where international applications receive positive decisions. The fact that
a negative decision obviates the right to review need not be necessarily
detrimental to the international applicant. Unlike the EPO, the Interna-
tional Bureau does not check substantive requirements. Failure to rem-
edy formal irregularities on the part of the international applicant only
leads to an abandonment of international applications and does not pre-
vent the international applicant from submitting new applications.
What is more, the International Bureau is called upon to help the inter-
national applicant or the office of origin, as far as possible, with reme-
dying irregularities.

Last but not least, the Madrid Union solves the problem of simplifying
and reducing the cost of making individual trademark applications in
designated contracting parties effectively, and thus contributes to the
output-legitimacy of the system. It has served as a model for the inter-
national registration of other industrial property rights on both the in-

112 Hague Agreement, Geneva Act, Art. 4(1); Patent Cooperation Treaty,
Art. 9(1).

13 UNTS, vol. 1065, 199.

114 European Patent Convention, Art. 106.
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ternational and regional level and the significant number of interna-
tional registrations is an indication that the system functions well.

There are negative aspects too, though. WIPO as the international or-
ganization within which the Madrid Union operates has been criticized
for not sufficiently taking into account the needs of developing coun-
tries and has been perceived by developing countries as an instrument
designed to buttress the economic interests of enterprises situated in
developed countries.!’s This is confirmed to a certain extent by the fact
that progress on the Development Agenda!’é, which calls on WIPO to
view intellectual property as one of many tools for development and
not as an end in itself, is only slowly being achieved. Nonetheless, the
impetus behind this critique does not concern the simplification of mul-
tiple registrations of industrial property rights, but the harmonization
of substantive intellectual property law, which forces developing coun-
tries to adapt their domestic legal orders to a certain standard. The Ma-
drid system can be considered neutral or, considering the fee reduction
for applications originating in least developed countries, at times even
friendly towards developing countries.

E. Is This as Good as It Gets or Are There Possibilities of
Future Development?

Bearing in mind that international administrative unions, such as the
Madrid Union, were established from the end of the nineteenth century
onwards, the exercise of public authority within these unions can in-
deed be called progressive. The Madrid Agreement was the first global
protection system treaty to introduce the concept of an “international
administrative act subject to examination by the designated contracting
parties,” a concept that has faded into obscurity over the intervening
years and, to a certain degree, had to be recreated for modern interna-
tional institutions with shared decision-making power, such as for the

115 Ruth L. Okediji, The International Relations of Intellectual Property:
Narratives of Developing Country Participation in the Global Intellectual Prop-
erty System, 7 SINGAPORE JOURNAL OF INTERNATIONAL & COMPARATIVE LAW
315-385 (2003).

116 WIPO General Assembly, Proposal by Argentina and Brazil for the Es-
tablishment of a Development Agenda for WIPO, WO/GA/31/11, 27 August
2004.
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mutual recognition procedure within the EC. The progressiveness of
international administrative unions might hence raise expectations with
regard to their future development. Is there a chance that the Madrid
Union may expand upon its existing supranational elements?

Theoretically, this could be performed in two steps. First, the opting-
out mechanism for offices of designated contracting parties could be
abolished while maintaining the international registration of trademarks
as a bundle of domestic registrations. The international registration
would then be a “true” international administrative act, comparable to
the grant of European patents under the European Patent Convention.
This step would involve the Madrid Union establishing an international
standard of substantive trademark law, as the International Bureau
would then be obliged to verify the substantive requirements of inter-
national applications in addition to the formal ones. Substantive intel-
lectual property law may, however, be easier to harmonize at the re-
gional than at the international level where the different interests of de-
veloped and developing countries come into play. Although the Paris
Convention and the Agreement on Trade-Related Aspects of Intellec-
tual Property Rights!'” have harmonized substantive trademark law in
many respects, it is still a fragmentary regulation.!’® Also, the Madrid
Union would be required to create its own “Board of Appeals,” as the
domestic trademark offices and courts of the designated contracting
parties would no longer be called upon to review the international reg-
istration of trademarks.

Second, the bundle of domestic registrations of trademarks could be
abolished for the benefit of a unitary world or international trademark.
In contrast to the first step, this step would not only entail the har-
monization of international trademark law, but also endow the Madrid
Union with the power to override the principle of territoriality. Hith-
erto, only highly integrated regional organizations, such as the Benelux
Economic Union and the EC, were given such powers.!"? Conse-
quently, they created the Benelux trademark and the Community
trademark, unitary trademarks for the territories of Belgium, the Neth-

17 UNTS, vol. 1869, 299.

118 Annette Kur, TRIPs and Trademark Law, in: FROM GATT TO TRIPs:
THE AGREEMENT ON TRADE-RELATED ASPECTS OF INTELLECTUAL PROPERTY
RIGHTS, 93, 116 (Friedrich-Karl Beier & Gerhard Schricker eds., 1996).

119 Benelux Economic Union the Uniform Benelux Law on Marks (UNTS,
vol. 704, 301, 312); for the EC Art. 95 and 308 of the Treaty establishing the
European Community (O.]. 2006 C 231/37) and Council Regulation 40/94.
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erlands and Luxembourg and for the territories of the member states of
the EC respectively.

Practically, though, it is rather unlikely that the Madrid Union will fur-
ther expand on its supranational elements. The exercise of public au-
thority within international administrative unions is still trapped within
its original historical framework. Administrative matters are coordi-
nated at the international level only when it is deemed necessary. Yet,
the fact that integration is not a goal as such should not be bemoaned. It
glosses over the conflict between developing and developed countries
concerning the correct approach towards intellectual property and,
thus, forms part of the success of the global protection system treaties.
And it leaves room for less ambitious ways to develop the Madrid Un-
ion further. The Madrid Union could, for example, adapt to the pro-
gress made in other global protection system treaties. This concerns, as
has been mentioned, mainly the right of individuals to file their interna-
tional applications and not only their requests for subsequent designa-
tion, for recording of a change or a cancellation directly with the Inter-
national Bureau. Apart from that, this is as good as it gets.
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A. Introduction: The Law of International Institutions and
UNHCR’s Refugee Status Determination

I. International Humanitarian/Human Rights Institutions and
their Perception

In autumn 2005 a group of Sudanese asylum seckers and refugees dis-
contented with the unbearable conditions in the United Nations High
Commissioner for Refuges (UNHCR) office in Cairo started a sit-in
protest near the office. The protesters were, besides venting their anger
at the suspension of Refugee Status Determination procedures for Su-
danese refugees due to the ceasefire between the Sudanese government
and Sudan’s People Liberation Army, also making their frustrations
heard regarding UNHCR’s lengthy procedures, its failure to provide
them with proper assistance, the high numbers of rejected applications,
improper interviews and their general treatment by UNHCR’s person-
nel as well as their difficult social and health conditions which had been
aggravated by the lack of proper assistance. They were demanding that
this situation be remedied and calling for transparent and fair proce-
dures. Shortly thereafter they were joined by many more protesters so
that in the following three months a group of between 1,800 and 2,500
people stayed around UNHCR’s premises. However, meetings and ne-
gotiations with UNCHR eventually failed. The crisis ended in a trag-
edy. On December 30, 2005 the Egyptian security forces proceeded
with the forcible removal of the protesters from the venue in an action
in which 28 refugees were killed, more than half of which were children
and women, with several protesters missing after the events.! The Cairo
incident illustrates what the cited report on the events has rightly called

1 A Tragedy of Failures and False Expectations, Report on the Events Sur-
rounding the Three-month Sit-in and Forced Removal of Sudanese Refugees in
Cairo, September-December 2005 (Azzam Fateh ed., 2006), available at:
http://www.aucegypt.edu/Researchat AUC/rc/fmrs/reports/Pages/default.aspx.
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“a tragedy of failures and false expectations” regarding international
humanitarian and human rights institutions.

The prevailing perception on those institutions is that of organizations
responding to crises and providing support and help in all kinds of ur-
gencies. Due to these urgencies, the legal framework for their work of-
ten seems to have a secondary meaning. At the same time the percep-
tion is also very common that there is no doubt that those institutions
do follow certain rules and act according to human rights standards per
se even if they are not explicitly bound by them. Interdependency,
however, between the lack of proper legal framework and overburden-
ing in cases where the institutions are obviously running out of capaci-
ties to perform their mandate as anticipated can lead to tragedies as the
one in Cairo. As far as UNHCR’s refugee status determination is con-
cerned this study tries to add shades of grey to this black-and-white
perception of international institutions while bearing in mind the ques-
tions asked by the research project presented in this volume.?

IL. International Refugee Law and the Perspective of the Publicness
of Public International Law

Although historically the recognition of persons who were forced to
flee their homes as refugees was dependent on the initiative of single
states,? today the protection of refugees is regarded as an important in-
ternational issue.* The International Refugee Law, based in the 1951

2 See Armin von Bogdandy, Philipp Dann & Matthias Goldmann, Develop-
ing the Publicness of Public International Law: Towards a Legal Framework for
Global Governance Activities, in this volume.

3 For a comprehensive historical recapitulation of the international refugee
regime, see Laura Barnett, Global Governance and the Evolution of the Inter-
national Refugee Regime, 14 INTERNATIONAL JOURNAL OF REFUGEE LAW
(INTJREFL) 238 (2002); Guy S. Goodwin-Gil, The Language of Protection, 1
INTJREFL 6 (1989); WILTRUD VON GLAHN, DER KOMPETENZWANDEL INTER-
NATIONALER FLUCHTLINGSORGANISATIONEN: VOM VOLKERBUND BIS ZU DEN
VEREINTEN NATIONEN (1992); Atle Grahl-Madsen, The European Tradition of
Asylum and the Development of Refugee Law, in THE LAND BEYOND: COL-
LECTED ESSAYS ON REFUGEE LAW AND POLICY 34 (Peter Macalister-Smith &
Gudmundur Alfredsson eds., 2001).

4 Goodwin-Gil (note 3), at 8.
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Convention Relating to the Status of Refugees (CSR51)5 and its 1967
Protocol (CSRP67),6 provides for an interesting setting to address ques-
tions on the (new) legal framework for global governance activities.”

According to the UNHCR the total number of people of its concern at
the end of 2006 was more then 31 million, among them 9, 7 million
refugees.® This article focuses on an aspect of administrative activity by
this very prominent international organization in the field of Refugee
Law, namely the issuing of decisions on refugee status by UNHCR’s
field offices in the process of Refugee Status Determination (RSD).
Within this so-called Mandate RSD UNHCR’s staff determines
whether asylum seekers fall within the criteria for international refugee
protection and thus conducts an activity that is primary within the re-
sponsibility of states.” In 2006 in some 80 countries UNHCR received
and issued decisions on 12% of all refugee status applications.!® In this
respect the NGO RSDWatch.org calls attention to the fact that each
year UNHCRs offices decide on the fate of more then 80,000 individu-
als, which makes UNHCR the biggest RSD decision-maker in the

5 Convention Relating to the Status of Refugees (CSR51), Geneva, 28 July
1951, UNTS, vol. 189, 150.

¢ Protocol Relating to the Status of Refugees (CSRP67), New York, 31
January 1967, UNTS, vol. 606, 267.

7 von Bogdandy, Dann & Goldmann (note 2). See Benedict Kingsbury, Ni-
co Krisch & Richard Stewart, Introduction: Global Governance and Global
Administrative Law in the International Legal Order, 17 EUROPEAN JOURNAL
OF INTERNATIONAL Law (EJIL) 1 (2006); Eberhard Schmidt-Afimann, Die
Herausforderung der Verwaltungsrechtswissenschaft durch die Internationalisie-
rung der Verwaltungsbeziehungen, 45 DER STAAT 315 (2006).

8 UNHCR, Global Report 2007, 16, available at: http://www.unhcr.org/
publ/PUBL/484807202.pdf. For five elements of refugee definition JAMES C.
HATHAWAY, THE LAW OF REFUGEE STATUS (1991).

9 See UNHCR, Note on Determination of Refugee Status under Interna-
tional Instruments, EC/SCP/5 (24 August 1977), available at: http://www.
unhcr.org/excom/EXCOM/3ae68cc04.html.

10 About 95 per cent of these adjudications were concentrated in Cameroon,
Egypt, Hong Kong SAR (China), Jordan, Kenya, India, the Islamic Republic of
Iran, Lebanon, Malaysia, Morocco, Pakistan, the Syrian Arab Republic, Thai-
land, Turkey and Yemen. UNHCR, Global Report 2006, 26-27, available at:
http://www.unhcr.org/publ/PUBL/4666d25b0.pdf.
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world.!! Furthermore, while the share of UNHCR’s RSD decisions
continuously grows the share of government RSD decisions declines.
According to a statement by Assistant High Commissioner Erika
Feller, addressing the Executive Committee on the High Commis-
sioner’s Programme at its fifty-eight session in October 2007, between
2003 and 2006 the number of all refugee applications world-wide has
decreased by 38% while at the same time the number of applications
submitted to UNHCR has increased by 48%.12

III. UNHCR’s Refugee Status Determination and Procedural
Fairness Capacity of International Institutions

For the individual concerned the implications of an RSD decision are
profound for his life and security. The issue of a Refugee Certificate,
even though the Certificate as such is not formally binding, is determi-
native as to whether he or she is to be protected from a forcible return
to his or her country of origin and is to receive special protection and
assistance in rebuilding his or her life in the country other than his or
her country of origin.’? The capacity of UNHCR, its protection role
and the standards it has been developing for the government-led RSD
in the form of standard-setting materials, policy guidelines and training
could indicate that the asylum seekers knocking on UNHCR’s doors
could not be better off. However, as this article tries to show,
UNHCR’s RSD raises significant concerns: compared to an individual
national administrative act, which the decision taken within the RSD
resembles, the procedural rights of the individual are everything else
but satisfactory. The problems already occur in facilitating actual access
to the procedure since no right exists on the part of the applicant and no
legal duty on the part of UNHCR to enable him access to the proce-
dure and to examine his application. Within the eligibility assessment
procedure the applicant does not need to be provided with an inter-
preter or counsel, the decision can be taken on the basis of secret evi-

11 RSDWatch.org, UNHCR RSD continues to grow in 2006, while gov-
ernment RSD declines again (August 2007), available at: http://www.rsdwatch.
org/index_files/Page1747.htm.

12 Statement available at: http://www.unhcr.org/doclist/admin/42a409182.
html.

13 Michael Kagan, The Beleaguered Gatekeeper: Protection Challenges
Posed by UNHCR Refugee Status Determination, 18 INTJREFL 2 (2005).
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dence and the level of discretion in allowing third parties to be present
and to participate in the individual procedure is very high. The field of-
ficers deciding on the cases are also not obliged to provide the applicant
with reasons for the decision. And finally, there is no proper legal rem-
edy in its classical meaning that would enable the applicant to invoke
his substantial and procedural rights after the decision has been issued.
Further critical points regarding this UNHCR activity highlighted in
the literature and by practitioners include questions relating to the
competence of UNHCR to decide individual applications, enforcement
and effect of such decisions, accountability and questions of legitimacy
with regard to the problem-solving potential of such decisions.!
Doubts as to the fairness of the procedure were also confirmed by the
European Court of Human Rights (ECourtHR)!S and deficiencies have
been recognized by the UNHCR itself.!¢

The other side of the coin to be considered is the role of the states,
members of the United Nations, donors to the UNHCR and host states
to UNHCR’s field offices. Considering the growing importance of
UNHCR’s RSD activity, resulting in part also from the stagnation of
the amount of protection afforded by the states,!” it should not be ab-
surd to ask oneself about the possible interests these could have in the
procedure as such and in the way it has been handled.

14 For explicit criticism, see Michael Alexander, Refugee Status Determina-
tion Conducted by UNHCR, 11 INTJREFL 251 (1999); Michael Kagan, Fron-
tier Justice: Legal Aid and UNHCR Refugee Status Determination in Egypt, 19
JOURNAL OF REFUGEE STUDIES 45 (2006); /d. (note 13); Mark Pallis, The Op-
eration of UNHCR’s Accountability Mechanisms, 37 NEW YORK UNIVERSITY
JOURNAL OF INTERNATIONAL LAW AND POLITICS 869 (2005); B.S. Chimni, Co-
Option and Resistance: Two Faces of Global Administrative Law, 37 N.Y.U.
JOURNAL OF INTERNATIONAL LAW AND POLITICS 799 (2005); RSDWatch.org,
No Margin for Error: Implementation of UNHCR’s Procedural Standards for
Refugee Status Determination at Selected UNHCR Field Offices in 2006 (Sep-
tember 2006), available at: http://www.rsdwatch.org/index_files/Page397.htm.

15 Eur. Court H.R., D. et autres c. Turquie, Judgment of 22 June 2006, App.
no. 24245/03.

6. UNHCR, Procedural Standards for Refugee Status Determination under
UNHCR'’s Mandate (September 2005), 1-2, available at: http://www.unhcr.org/
publ/PUBL/4316{0c02.html.

17 This aspect is critically reflected also in the recent article by James C.

Hathaway, Why Refugee Law Still Matters, 8 (1) MELBOURNE JOURNAL OF
INTERNATIONAL LAW 89-103 (2007).
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Based on the premise of the growing scope and relevance of the global
governance activity by International Organizations,'s not only with re-
gard to national administrations but also concerning individuals,!? it
might not be that self-evident to what extent they are also capable of
providing proper remedies to fairly and efficiently decide on status of
individuals. Their resemblance to activities of national administrations
might even lead to the assumption that no objections exist for them to
not have the capacity to replace certain national administration proce-
dures.?? Using UNHCR as an example, the following analysis attempts
to show the dangers of such an assumption.

For this purpose Part B. will proceed in 6 steps. Firstly (1.), the legal ba-
sis for UNHCR activity according to the Mandate and the level of for-
malization of relations towards host states will be examined. Secondly
(IL.), the relevance and effect of RSD decisions will be sketched out, to-
gether with the importance of fair procedure. Before addressing the
procedure as such (V.), the institutional framework of the activity (IIL.)
and substantive rules relevant for UNHCR RSD, including the ques-
tion of human rights, (IV.) will be outlined. Lastly (VL.), review and
oversight will be discussed. The main argument of the analysis will be
the lack of procedural fairness in the conduct of RSD by UNHCR,
suggesting that this failure is not coincidental but in a way backed po-
litically by the states, since it gives them political leeway regarding the
recognition of such decisions and disburdens them at the same time in
preselecting persons applying for refugee protection.

18 Jan Klabbers, The Changing Image of International Organizations, in
THE LEGITIMACY OF INTERNATIONAL ORGANIZATIONS 221, 222 (Jean-Marc
Coicaud & Veijo Heiskanen eds., 2001); José E. Alvarez, International Organi-
zations: Then and Now, 100 AMERICAN JOURNAL OF INTERNATIONAL LAW 324
(2006), B.S. Chimni, International Institutions Today: An Imperial Global State
in the Making, 15 EUROPEAN JOURNAL OF INTERNATIONAL LAW 1 (2004).

19 See also Clemens Feindugle, in this volume.
20 See Schmidt-Afimann (note 7), at 322-323.
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B. Legal Analysis
I. Legal Basis for Mandate RSD

The forerunner of modern RSD conducted by international institutions
can be found in the era of the League of Nations’ High Commissioner.
At the 1928 conference convened by the Commissioner one of the con-
cluded agreements provided for the legal basis for the representatives of
the High Commissioner to determine eligibility for refugee status on
behalf of governments and to participate in the national refugee of-
fices.! Today, however, as this section will illustrate, the legal basis for
Mandate RSD is even vaguer than in times of the League of Nations.

1. UNHCR’s Mandate and Lack of Explicit Legal Basis

There is no explicit norm in the CSR51, CSRP67 or the Statute of the
Office of the United Nations High Commissioner for Refugees
(UNHCR Statute)2 which would provide UNHCR with the compe-
tence to conduct individual RSD. The function is explained as part of
UNHCR?s international refugee protection mandate (therefore the ac-
tivity is also referred to as “Mandate” RSD).

In general, CSR51 Art. 35 and CSRP67 Art. II set the legal basis for the
obligation of states to accept UNHCR’s role of providing international
protection to asylum seekers and refugees, the obligation of states to re-
spond to information request by UNHCR and the authoritative char-
acter of certain UNHCR statements, like standard-setting materials,

policy guidelines, etc. within the exercise of its supervisory role.?
UNHCR Statute Para. 8 further lists UNHCR’s protection activities.?

2l See Grahl-Madsen (note 3), at 129.
2 UN GA Res. 428 (V) of 14 December 1950, Annex.

2 Walter Kalin, Supervising the 1951 Covention Relating to the Status of
Refugees: Article 35 and beyond, in REFUGEE PROTECTION IN INTERNATIONAL
Law: UNHCR’S GLOBAL CONSULTATIONS ON INTERNATIONAL LAW 619
(Erika Feller, Volker Tiirk & Frances Nicholson eds., 2003).

24 These are: (a) Promoting the conclusion and ratification of international
conventions for the protection of refugees, supervising their application and
proposing amendments thereto; (b) Promoting through special agreements with
Governments the execution of any measures calculated to improve the situation
of refugees and to reduce the number requiring protection; (c) Assisting gov-
ernmental and private efforts to promote voluntary repatriation or assimilation
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However, the listed responsibilities are not of limiting or prescriptive
nature, but are more to be regarded in the light of the main objectives.
Such an all-embracing protection role of the UNHCR, also for dealing
with individual cases, has also been recognized by state practice.? Fur-
thermore, in difference to other human rights treaties where an interna-
tional body needs approval by the state in order to intervene on behalf
of an individual, CSR51 Art. 35 and CSRP67 Art. IT are also interpreted
in a manner that the UNHCR does not need an invitation by the state
in order to exercise its protection function, including RSD.% Lacking
any explicit legal basis, as rightly observed by Kagan, “UNHCR’s Man-
date allows it to choose to do RSD, but it has no specific duty to con-
duct RSD.”7

2. Deformalized Relations with Host States

Although no formal approval of UNHCR’s RSD activity is needed,
conclusion of some sort of legal agreements (either in the form of stan-

within new national communities; (d) Promoting the admission of refugees, not
excluding those in the most destitute categories, to the territories of states; (e)
Endeavoring to obtain permission for refugees to transfer their assets and espe-
cially those necessary for their resettlement; (f) Obtaining from Governments
information concerning the number and conditions of refugees in their territo-
ries and the laws and regulations concerning them; (g) Keeping in close touch
with the Governments and inter-governmental organizations concerned; (h) Es-
tablishing contact in such manner as he may think best with private organiza-
tions dealing with refugee questions; (i) Facilitating the co-ordination of the ef-
forts of private organizations concerned with the welfare of refugees.

%5 Kailin (note 23), at 623. For questions of general competence growth of
UNHCR, see Geoff Gilbert, Rights, Legitimate Expectations, Needs and Re-
sponsibilities: UNHCR and the New World Order, 10 INTJREFL 349 (1998).

26 Kilin (note 23), at 623. For the Lebanon example of opposing and disre-
specting UNHCR’s RSD, see Kagan (note 13), at 14. In 2003, however,
UNHCR and the Lebanese General Security Office signed a Memorandum of
Understanding providing for rights to one-year residence, freedom of move-
ment and identity cards for registered refugees, thus affording UNHCR one
year to organize resettlement possibilities for each refugee. UNCHR, Global
Report 2003, at 301, available at: http://www.unhcr.org/publ/PUBL/40c6d75¢0.
pdf.

27 Kagan, (note 13), at 16. See also UNHCR, Note on Determination of
Refugee Status under International Instruments (note 9).
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dard UNHCR Cooperation Agreement? or Memorandum of Under-
standing) has been one of the priorities of the Office of the High
Commissioner. The legal basis for such agreements can be found in the
general norms of CSR51 Art. 35, CSRP67 Art. IT and Art. 8 of the Stat-
ute. But, according to Zieck, as of January 2006 there should still have
been some 35 countries with UNHCR’s presence on their territory
where no such formal agreements exist.?? Alternatively UNHCR'’s pres-
ence might be guided by other agreements to which UNHCR is either a
party or not (in these cases UNHCR is regarded as a third party benefi-
ciary) or agreements to which the UN is a party, or by national legisla-
tion of respective states.’’ Some countries had, for instance, agreed to
ratify both international instruments only under the condition that
RSD on their territory is being conducted solely by UNHCR.3!

The above addressed the general nature of the basic norms that provide
for the legal basis for UNHCR’s RSD activity and that need to be fur-
ther concretized. These questions gain even more pertinence consider-
ing the reports on the standards that UNHCR’s offices have (not) fol-
lowed in conducting their activities,? read together with the practical
impact and relevance of RSD decisions.

28 For a Model Cooperation Agreement: MARJOLEINE ZIECK, UNHCR’s
WORLDWIDE PRESENCE IN THE FIELD: A LEGAL ANALYSIS OF UNHCR’s
COOPERATION AGREEMENTS 335 (2006).

2 Among such countries are also Belgium, Greece, Netherlands, Turkey,
UK, Australia, Canada and US; id. at 294.

30 ZIECK (note 28), at 294. For an example of national legislation see Article
7 (Institutions with which co-operation is to be carried out) of the Regulation
No. 1994/6169, Turkey, Official Gazette, 30 November 1994 (English transla-
tion available at: http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain.
This article is the only legislative norm that refers to UNHCR although in
practice it is UNHCR that conducts RSD for non-European asylum seekers.

31 Kagan (note 14), at 46.

32 RSDWatch.org (note 14); Pallis (note 14); Kagan (note 13); Alexander
(note 14); VERDIRAME GUGLIELMO & BARBARA E HARRELL-BOND, RIGHTS IN
EXILE: JANUS-FACED HUMANITARIANISM 78 (2005); Edwin Odhiambo Abuya
& George Mukundi Wachira, Assesing Asylum Claims in Africa: Missing or
Meeting Standards?, 53 NETHERLANDS INTERNATIONAL LAW REVIEwW 171
(2006).
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II. The Legal Effect and Actual Impact of RSD Decisions

The regulatory impact of UNHCR’s RSD activity derives either from
the UNHCR Refugee Certificate, if the refugee status has been con-
firmed or Notification of the Negative RSD Decision if UNHCR has
determined that the applicant is not eligible for international refugee
protection.® Neither of them refers to an explicit legal basis, but the lat-
ter can be derived from the refugee definition of Art. 1 CSR51 and Art.
33 CSR51, rights provided for in both treaties and the cooperation du-
ties of the parties according to Art. 35 CSR51, Art. II CSRP67 and Art.
8 of the UNHCR Statute. These cooperation duties, however, do not
oblige national administrations to recognize the Mandate Refugee Cer-
tificate as the legal basis for providing refugee protection and assis-
tance.’*

As observed in studies, some countries where Mandate RSD is con-
ducted are not parties to CSR51 and CSRP67 and do not feel bound by
the decisions.’ Apart from CSR51 and CSRP67 promotion work in
such cases UNHCR does not have any real enforcement mechanisms.3
If countries are parties to both instruments the only soft enforcement

mechanism would arguably be the obligation to report according to
Art. 35 und 36 CSR51 and Art. IT and Art. IIT CSRP67.

There are three groups of constellations for which the effect of RSD de-
cisions can be observed, namely in the host country (i.e. the country
where UNHCR has issued the decision), the country to which the
refugee is to be resettled within UNHCR’s resettlement program, and a
third country (i.e. a country other than host or resettlement country),
illustrating that actual impact of the decisions very often does exist, but
not always to the benefit of affected individuals.

3 For standard Refugee Certificate and Notification of Negative RSD Deci-
sion ¢f. UNHCR, Standards (note 16), at Annex 6-1, 8-1.

3 See ExCom’s conclusions regarding states. Here, it considered that the
“very purpose of the 1951 Convention and the 1967 Protocol implies that refu-
gee status determined by one Contracting State will be recognized also by the
other Contracting States.” UN GA ExCom, Extraterritorial Effect of the De-
termination of Refugee Status, GA Document No. 12 A (A/33/12/Add.1) (Oc-
tober 1978).

% Supra, note 26.
36 Kagan (note 13), at 14-15.
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In the host countries effects of RSD decisions vary significantly. For
Lebanon, before signing the 2003 MOU, RSD decisions seemed to have
no relevance for the national administration since they did not protect
Mandate refugees from forcible return to their country of origin.’’ In
Turkey the UNHCR has been conducting RSD for all non-European
asylum seekers® because so far® Turkey has upheld the geographic
limitation of the CSR51 and non-European refugees may only be
awarded temporary residence permission. UNHCR’s RSD therefore
runs parallel to the national administration’s procedure for obtaining
temporary residence permission. During the course of the national pro-
cedure there is a separate RSD; but as practice has shown, the authori-
ties have almost routinely been adopting UNHCR’s decisions* and
strong cooperation between the High Commissioner Office and com-
petent authorities exists.*! Formally UNHCR’s decision has no legal
value; but in practice it enables the refugee to extend his residence per-
mit issued by the Turkish authorities and protects him from deporta-
tion or detention and thus enables the UNHCR to organize resettle-
ment into a third country.®2 In Egypt UNHCR’s decisions have had an
even greater impact. Since the country does not provide for any kind of
domestic asylum procedure, according to a 1954 agreement UNHCR
itself assesses refugee status in Egypt. Refugees with a UNHCR iden-
tity card are allowed to stay in the country by Egyptian authorities
without any further status assessment. A negative UNHCR decision,
on the opposite, means that such a person is excluded from assistance
and protection and has no legal status, unless he or she is able to obtain
residence permits on other grounds.*

37 Supra, note 26.
% Supra, note 30.

3 1In the process of EU accession the country, however, has obliged itself to
lift this limitation. UNHCR, Global Report 2006 (note 10), 446.

40 Eur. Court H.R., D. et autres (note 15).

4 Elizabeth Frantz, Report on the Situation of Refugees in Turkey: Find-
ings of a Five-week Exploratory Study, December 2002-January 2003, 16
(2003), available at:  http://www.aucegypt.edu/ResearchatAUC/rc/fmrs/
reports/Pages/default.aspx.

2 Id. at18.

4 Michael Kagan, Assessment of Refugee Status Determination Procedure at
UNHCR’s Cairo Office 2001-2002, Forced Migration and Refugee Studies
Working Paper No. 1, 7 (2002), available at: http://www.aucegypt.edu/
ResearchatAUC/rc/fmrs/reports/Pages/default.aspx; KATARZYNA GRABSKA,
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A significant number of Mandate refugees are eventually resettled into
third countries, mostly to the United States, Canada, Australia and
some Scandinavian countries. UNHCR referral is in these countries of-
ten necessary and the only means of accessing resettlement, meaning a
positive UNHCR RSD decision is in the majority of cases the most im-
portant pre-condition for a successful resettlement.*

Finally, the effect of the Mandate RSD decision can be observed with
regard to countries other than UNHCR RSD countries. For the United
States one can conclude that again UNHCR’s decision could be decisive
in accessing their asylum procedure, especially if the person was de-
clined to apply to or was rejected by the UNHCR. In practice, a nega-
tive UNHCR decision has regularly served as a basis for denying asy-
lum. At the same time a positive decision by UNHCR does not neces-
sary suffice for obtaining asylum in the US. The meaning of UNHCR’s
RSD is also not to be overlooked since according to the REAL ID Act*
passed in 2003 an asylum officer may at any time during the procedure
examine the credibility of the claim by comparing statements made by
the applicant in any other context, including during the UNHCR pro-
cedure. Shortcomings of the latter can thus have direct effect on asylum
procedures in the US.* As confirmed in several decisions of German
administrative courts, Mandate refugees are not automatically granted
asylum or other protection, like protection from deportation.*’

WHO ASKED THEM ANYWAY? RIGHTS, POLICIES AND WELLBEING OF
REFUGEES IN EGYPT 13, 25 (2006), available at: http://www.aucegypt.edu/
ResearchatAUC/rc/fmrs/reports/Pages/default.aspx.

4 Kagan (note 43), at 7; Emily E. Arnold-Fernandez & Michael Kagan, UN
Decision-Making for Refugee Status: Implications for American Asylum Policy,
8 ABA SECTION OF INTERNATIONAL LAW IMMIGRATION AND NATURALIZA-
TION COMMITTEE NEWSLETTER 5 (2005).

4 PL.109-13.
4 Arnold-Fernandez & Kagan (note 44), at 6.

47 VG Freiburg, 07.05.2002, Decision No. 7 K 10114/00 (¢f- also the opinion
of UNHCR of 10.08.2000); OVG Lineburg, 07.12.2005, Decision No. 11 LB
193/04; OVG Miinster, 27.09.2006, Decision No. 8 A 1363/05. The cited deci-
sions also summarize opinions issued by UNHCR on enquiries of the court.
According to these opinions, Mandate refugees should enjoy international pro-
tection, however, recognition as Mandate refugee does not have any direct bind-
ing effect on German asylum procedure, but it does have strong indicative char-
acter.
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In light of the preceding account, UNHCR’s RSD decisions in many
ways resemble an individual administrative status assessment decision.
Given that their implications are of vital importance for the concerned
individual, if has to be examined if the institutional framework, the pro-
cedure, including legal remedies and accountability mechanisms, corre-
spond to those of a typical administration procedure in a rule of law
state.*s

I11. The Institutional Framework

The organizational setting of the examined administrative activity is the
Office of the United Nations High Commissioner for Refugees and its
field offices established in 116 countries.® The Office was established in
December 1950 as a UN agency by the United Nations General As-
sembly (UN GA).% At first it was given a limited three-year mandate.
Later its mandate was extended every five years until the UN GA de-
cided in December 2003 to remove the time limitation of UNHCR’s
mandate until the refugee problem is solved.5!

Regarding the question of the legal capacity of UNHCR as such, the
majority opinion considers it a “subsidiary organ” that needs authori-
zation by the UN General Assembly in order to enter into legal rela-
tions with states, other international organizations or privates. Since
UNHCR was not established by a treaty but by a Resolution of the
UN GA that lacks competence to establish new international organiza-
tions as subjects of international law it enjoys international personality
but is at the same time not a subject of international law.52 This also in-
dicates that RSD activities of UNHCR’s offices should be attributed di-
rectly to the legal entity of the UN. On the other hand, however,
UNHCR does enjoy a certain autonomy and distance from the UN

4 Schmidt-Afimann (note 7), at 322-323.

4 UNHCR, Helping Refugees: An Introduction into UNHCR (2006 Edi-
tion), available at: http://www.unhcr.org/basics/BASICS/420cc0432.html#
emergency.

50 UN GA Res. 428 (V) of 14 December 1950.
51 UN GA Res. 58/153 of 24 February 2004.

52 For assessment of the scholarly opinions, see VOLKER TURK, DER
FLUCHTLINGSHOCHKOMMISARIAT DER VEREINTEN NATIONEN (UNHCR) 115,
118 (1992); Z1ECK (note 28), at 100.
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GA, since according to Chapter I of the UNHCR’s Statute® it is rela-
tively free in providing international protection as a non-political entity
that conducts its mandate under the auspices of UN GA. Apart from
being obliged to consult the Advisory Committee on Refugees and to
follow the policy directives given to it according to the Statute by the
UN GA and the Economic and Social Council (ECOSOCQC), it is in no
further dependence vis-a-vis the General Assembly. Furthermore there

is a treaty power for co-operation with national authorities in CSR51
Art. 35 and CSRP67 Art. IL.5

The Executive Committee of the High Commissioner’s Programme
(ExCom) as UNHCR’s Advisory Committee, in addition to UN GA
and ECOSOC, provides for the additional linkage of the mechanism to
the states party to CSR51. It is a body foreseen by para 4 of the
UNHCR Statute and though established at the request of the UN GASS
by ECOSOCS3¢ (which also elects its members) ExCom functions as a
subsidiary organ of the UN GA. It is not a substitute for the policy-
making functions of the UN GA or ECOSOC but has its own execu-
tive and advisory functions. Currently it is made up of delegates from
70 Member States. It meets annually to review and approve UNHCR’s
programmes and budget, advise on international protection and discuss
further issues with the UNHCR and its intergovernmental and non-
governmental partners. ExCom’s decisions are obligatory for the
UNHCR but they cannot have any direct impact on RSD procedures.5
At the same time though the potential impact of decisions regarding
policy and budgeting for the RSD activity must not be overlooked.
Furthermore, its Conclusions on International Protection of Refugees
have as soft law an important standard setting function not only for the
states but also for UNHCR.* Considering the fact that UNHCR has
to rely almost exclusively on donations (mainly from states) since not

53 UN GA Res. 428 (V) of 14 December 1950, Annex.

5 TURK (note 52), at 118. Such treaty power can also be found in OUA

Convention Governing the Specific Aspects of Refugee Problems in Africa, 10
September 1969, Art. VIII, UNTS, vol. 1001, 45.

5% UN GA Res. 1166 (XII) of 26 November 1957.
5% UN ECOSOC Res. 672 (XXV) of 30 April 1958.
57 TURK (note 52), at 105.

58 Erika Feller & Anja Klug, Refugees, United Nations High Commissioner
for Refugees (UNHCR), in MAX PLANCK ENCYCLOPEDIA OF PUBLIC INTER-
NATIONAL LAW (Ridiger Wolfrum ed., 2008), available at: www.mpepil.com.
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more than 3% come from the UN regular budget,® the possible impact
states can have on the work of the Agency grows even further.

IV. The Sources of Substantive Rules and Standards Guiding
Mandate RSD

1. The Refugee Convention and Internal Soft Law

The main body of substantive rules that binds UNHCR in assessing
eligibility for refugee status comprises CSR51, CSRP67 and the Statute,
most importantly the refugee definition.®® Here, the Mandate refugee
definition of the Statute (as a definition of persons to whom UNHCR’s
competence extends) is not completely identical with the definition of
both treaties, which should consequently also mean that Mandate status
is not identical with the CSR51 status. With regard to the protection
territory and the addressee, the Mandate refugee enjoys international
protection whereas CSR51/ CSRP67 refugees enjoy protection by parties
to the treaties.5!

Further interpretation aids to the Convention are ExCom’s Conclu-
sions on International Protection.®? Although not formally binding and
primarily addressed to parties of both treaties, arguments that they do
not have a binding effect for UNHCR itself do not stand to reason.®
The Conclusions” authority also derives from the fact that they are
taken by consensus. The same should apply for further standards and
manuals developed within UNHCR’s Geneva Headquarters, for the
purpose of additional assistance to national administrations in their

5% UNHCR, UNHCR 2007 Financial Overview, available at: http://www.
unhcr.org/partners/PARTNERS/45{027512.pdf.

00 See Hathaway (note 11).

o1 UNHCR, Handbook on Procedures and Criteria for Determining Refu-
gee Status under the 1951 Convention and the 1967 Protocol Relating to the
Status of Refugees HCR/IP/4/Eng/REV.1, 4 (Reedited, January 1992), available
at: http://www.unhcr.org/publ/PUBL/3d58¢13b4.pdf. Italics added by the au-
thor.

02 UNHCR, A Thematic Compilation of Executive Committee Conclu-

sions (2nd Edition, June 2005), available at: http://www.unhcr.org/excom/
3bb1cb676.html.

63 Pallis (note 14), at 873; Chimni (note 14), at 820.
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refugee protection activities,® and for the guidelines addressed to its
own staff.®> Both can be regarded as the internal law of the agency.5

2. Human Rights Standards

In his paper on the operation of UNHCR'’s accountability mechanisms
Pallis further refers to human rights as the core standards for UNHCR
and with respect to Mandate RSD to the due process standards of Arti-
cle 14 (1) of the International Covenant on Civil and Political Rights
(ICCPR).¢ He thereby alludes to a contested topic of public interna-
tional law that has also been occupying the International Law Commis-
sion (ILC) under the notion of responsibility of international organiza-
tions,® namely human rights obligations of international organizations.
According to the Commentary to the Article 8 of the draft articles, in-
ternational obligations that bind an international organization may be
established by “customary rule of international law, a treaty or general
principles applicable within international legal order” and by rules of

%4 Awvailable at: http://www.unhcr.org/doclist/publ/3bc17bbe4. html.
65 UNHCR, Standards (note 16), further resources listed in Annex 1-1.
6 Pallis (note 14), at 874.

o7 Pallis (note 14), at 872, 880, 881. On the concrete procedural standards
Alexander (note 14), at 251. However, it must be noted that the authoritative
ICCPR commentary does not answer the question whether asylum procedures
ultimately fall under the scope of article 14 (1). But it does note that “most deci-
sions of administrative authorities, which determine individual rights, need to
be subject to full judicial review by an independent and impartial tribunal.”
MANFRED NOWAK, U.N. CONVENANT ON CIVIL AND POLITICAL RIGHTS:
CCPR COMMENTARY 317, marg. 20 (2nd revised edition, 2005). More positive,
see Santhosh Persaud, Protecting refugees and asylum seekers under the Inter-
national Covenant on Civil and Political Rights, NEW ISSUES IN REFUGEE
RESEARCH, RESEARCH PAPER No. 132, 15 (2006), available at: http://www.
unhcr.org/doclist/research/3b8a11284.html. The recent Human Rights Com-
mittee General Comment further lists asylum seekers and refugees explicitly
among the groups to which the right of access to courts and tribunals and
equality before them according to article 14 CCPR must be available. Human
Rights Committee, Ninetieth Session. General Comment No. 32. Article 14:
Right to equality before courts and tribunals and to a fair trial,
CCPR/c¢/GC/32, 3 (21 August 2007). On the applicability of article 14 CCPR
for administrative procedures see Jochen von Bernstorff, in this volume.

% The latest report: ILC, Fifty-ninth session, Fifth report on responsibility
of international organizations, A/CN.4/583 (2007).
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that organization.® If it might be possible to argue for human rights ob-
ligations such as due process as part of customary international law,™ it
is almost impossible to derive these obligations out of treaties binding
UNHCR as party to the treaty or as general principles of international
law. The remaining option is thus to consider if human rights could
form rules of the organization or if another reasoning would be possi-
ble for UNHCR to provide for a binding effect of international human
rights norms.

The application of human rights vis-a-vis UNHCR as rules of the or-
ganization might be argued by a referral to the UN-Charta. According
to Art. 1, one of the purposes of the UN is to “promote and encourage
respect for human rights and for fundamental freedoms” indicating that
the organization and also its agencies should be bound by human
rights.” Furthermore, the UN’s own references to the universal human
rights standards in various documents can serve as an indication of the
commitment of the organization to adhere to human rights standards.”
For the Mandate RSD one further argument is relevant, namely that by
assessing eligibility for refugee status UNHCR is conducting an activ-
ity that is within the primary responsibility of states and should thus
respectively be bound by the same human rights standards as national
administrations.” It would exceed the scope of this article to analyze
this question further.”* However, if a legal obligation could not be de-
rived from the Charter, one could assume a political responsibility of
the UN to adhere to standards developed by the organization itself.”

® UN GA, Official Records of the General Assembly, Sixtieth session Sup-
plement No. 10, A/60/10, 87 (2005).

70 Pallis (note 14), at 872, 880.
1 Id. at 873.

72 ANDREW CLAPHAM, HUMAN RIGHTS OBLIGATIONS OF NON-STATE
ACTORS 137 (2006).

73 Id. at 109; Ralph Wilde, Quis Custodiet Ipso Custodes? Why and How
UNHCR Governance of ‘Development’ Refugee Camps Should Be Subject to
International Human Rights Law, 1 YALE HUMAN RIGHTS AND DEVELOP-
MENT LAW JOURNAL 107 (1998).

74 For a summary of the conceptions see Frederic Mégret & Florian Hoff-
mann, The UN as a Human Rights Violator? Some Reflections on the United
Nations Changing Human Rights Responsibilities, 25 HUMAN RIGHTS QUAR-
TERLY 314, 316 (2003).

75 See ERIKA DE WET, THE CHAPTER VII POWERS OF THE UNITED NATIONS
SECURITY COUNCIL 200 (2004).
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V. Due Process?

1. The 2003 Procedural Standards and Their Principles

In November 2003 UNHCR for the first time released a comprehensive
set of action standards addressed to the field offices for the Mandate
RSD procedures. The Procedural Standards for Refugee Status Deter-
mination under UNHCR’s Mandate (the Standards) were developed by
the Department of International Protection and were made public in
September 2005.7 The 175 pages long Standards are not directly bind-
ing but rather provide guidelines for UNHCR’s field offices on how to
develop and implement RSD procedures.

The non-binding document contains several core standards to be fol-
lowed by all field offices and which therefore can be regarded as com-
mon procedural principles. These are: access to UNHCR staff and RSD
procedures; identification and assistance of vulnerable asylum seekers;
non-discriminatory, transparent and fair procedures; timely and effi-
cient processing of the applications; qualified and supervised staff; ac-
cess to individual RSD interview; access to review procedures for re-
jected claims by an officer, other then the officer who decided the first
instance claim; organization-wide consistency on procedures that define
substantive rights in the RSD process; consistency with established
policies on confidentiality, treatment of vulnerable asylum seckers and
gender and age sensitivity.”

Standards are only a procedural tool and do, as such, neither provide
guidance on the interpretation of refugee criteria nor address other sub-
stantive issues relating to RSD.” Therefore the Annex lists additional
resources, including those on substantive questions.” Many of those
are, however, marked as “internal” and as such bring up the question of
transparency of the legal sources guiding the decision-making process.5

76 UNHCR, Standards (note 16), 1-2.
77 Id. at 1-2.

7 Id. at 1-4.

7 Id. at 12-1 - 12-5.

80 Chimni (note 14), at 825.
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2. Course of the Procedure

According to the Standards, the decision on eligibility for the status of a
Mandate refugee is to be carried out in three phases: reception, eligibil-
ity assessment and issuing of the decision, and appeal procedure. In ad-
dition to the standard procedure, there are further special procedures
foreseen for file closure/re-opening,®' cancellation of refugee status®
and cessation of refugee status.s3

During the reception phaset* asylum seekers should receive necessary
information permitting them to understand and exercise their right to
apply for refugee status, including counseling. The office should also be
able to identify asylum seeckers with special protection or assistance
needs and refer them to appropriate support or available assistance. As a
general standard, every applicant and each accompanying adult family
member or dependant should have an individual and confidential regis-
tration interview.?5 The applicants are then to be provided with a uni-
form temporary UNHCR Asylum Seeker Certificate attesting their
asylum seeker status and requesting that the authorities of the host

country provide them the necessary protection and assistance until
UNHCR has made the final determination of the claim.8

The second phase” begins with the internal assigning of RSD files,
based upon the capacity of eligibility officers as determined by their
RSD supervisor. The eligibility officers do not necessarily need a degree
in law. Access to RSD interview is one of the basic procedural rights of
the applicants. At the interview the applicant may, upon his written
consent, be accompanied by his or her legal representative.®® As a gen-
eral rule only the legal representative or designated representative of an
applicant who is suffering from mental illness or disability is allowed to
attend the interview, whereas participation of other third parties is lim-
ited to observation status, unless invited to participate by the eligibility
officer. It should be noted that there is no explicit right for the applicant

81 UNHCR, Standards (note 16), at 9-1.
82 Id. at 10-1.

8 Id. at 11-1.

8 Id. at 3-1.

8 Id. at 3-11.

86 Id. at Annex 3-3.

87 Id. at4-1.

88 Critically on this issue in practice Kagan (note 14), at 45.
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to be provided with an interpreter. The applicants are permitted to
bring witnesses to support their claim but the evidence of witnesses
should not be given in the presence of the applicant. The written deci-
sion is then prepared by the eligibility officer using the standardized
RSD Assessment form. The Procedural Standards recommend that of-
fices should establish mechanisms for reviewing the quality of first in-
stance RSD decisions before they are issued; as a minimum, at least for
all negative decisions.

Generally, RSD decisions should be issued within one month after the
interview. The applicants are to be notified of the decision in writing,
and wherever possible in person. However, the written form, including
the reasons for rejection of the application, is only strongly recom-
mended and not compulsory.® Also, no obligation exists for the appli-
cant to be informed at least orally of the reasons for rejection. On the
other hand, limited disclosure of relevant information is prescribed if
the disclosure could jeopardize the security of UNHCR’s staff, its abil-
ity to carry out its Mandate or disclosure could endanger the source of
information.

The applicants who have received a negative RSD decision® then have
the right to appeal.®! They are provided with the standardized Appeal
Application Form? that they are to complete and submit to the office
that decided the first instance claim. Generally, the deadline should not
be less than 30 days after the notification of the decision. Appeals
should be determined by a qualified protection staff member who was
not involved in the adjudication or review of the RSD claim in the first
instance. During the appeal procedure the appeal officer is to re-
examine whether the first instance RSD decision was based on a reason-
able finding of facts and correct application of the refugee criteria by
reviewing the RSD file and if necessary by conducting an additional ap-
peal interview. The latter should be the case if findings were not ade-
quately addressed in the decision, relevant evidence was not adequately
considered, if new relevant evidence is raised in the appeal, or if indica-
tions of a breach of procedural fairness exist. Reasons for the determi-
nation of the appeal are then documented in the Appeal Assessment

8 Id. at 6-2.

% Id. at Annex 6-1.
o Id. at 7-1 et seq.
92 Id. at Annex 7-1.
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form. Applicants should then be notified of the decision in writing.
Again, it is not necessary to provide reasons for the appeal decision.”

The actual practice?* further adds to the ambiguity of the RSD activity
notable already on the abstract level. Comparing the main principles of
the Standards with the issues the 2006 RSDWatch.org report on
UNHCR’s field offices addressed the lack of a right to an interpreter or
right to counsel as well as avoidance of accelerated rejection are among
the most appalling.”> Further, the testimonies of witnesses in the ab-
sence of the applicant and limitations regarding the disclosure of rele-
vant information, read together with the lack of a general obligation to
provide the applicant with reasons for decision, raise additional doubts
as to the transparency and procedural fairness. But with regard to core
elements of an effective system for determination of refugee status that
UNHCR has been advocating vis-a-vis the states,” the Mandate RSD
procedure most notably lacks the element of an independent appeal and
judicial review by an independent or impartial tribunal according to
ICCPR Art. 14 (1).

The latter point brings us to the key problem of the examined activity,
namely the lack of proper legal remedies that would enable the appli-
cant to invoke his rights and the prescribed and advocated standards
and to achieve their obedience. The lack of such remedies obviously
shows that the RSD procedure, as conducted by the UNHCR and fore-
seen in the Standards, does not meet the rule of law requirements for
administrative procedures as they are common to liberal states. At the
same time, the impact of issued decisions and the course of the proce-
dure as such, give the impression that this is (should be) the case.

Given the above analysis, the question needs to be addressed whether
the deficiencies of the procedure can partly be mitigated by the existing

9 UNHCR, Standards (note 16) 7-5.
% Supra, note 14.
% RSDWatch.org (note 14).

%  See Erika Feller, Judicial or Administrative Protection — Legal Systems
Within the Asylum Procedures, in THE ASYLUM PROCESS AND THE RULE OF
LAw (International Association of Refugee Law Judges) 39 (2006). See also UN
GA ExCom, Determination of Refugee Status GA Document No. 12 A
(A/32/12/Add.1) (October 1977).
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review and oversight mechanisms as additional elements providing for
accountability.?’

VI. Review and Oversight

1. Internal Review of Individual Cases

Internally on the lowest level the Standards provide for some review
mechanisms in procedures regarding individual cases. According to the
document, its essential feature is the designation of the role of RSD Su-
pervisor who is to be designated by the Head of Office among the staff
to “oversee the RSD operation and to ensure the quality and integrity
of the UNHCR RSD procedures”. He is to report to the Representa-
tive or the Head of Office who is in the end accountable for the imple-
mentation of standards.” The RSD Supervisor is responsible for the
hiring and training of the registration staff and eligibility officers, for
supervising execution of the staff duties, including random monitoring
of the interviews and counseling sessions. He also has to review all
complaints about the procedure and should assure that at least all nega-
tive RSD decisions are reviewed by a member of protection staff other
than the eligibility officer who was responsible for adjudicating the
claim.”

A special procedure is provided for in cases where the decision is either
to exclude an individual from refugee protection, to cancel or revoke
refugee status, according to cancellation procedures or to terminate
refugee status, pursuant to the cessation procedures.'® Decisions in
these cases have to be submitted for review and approval to the legal
advisor of the appropriate bureau of the UNHCR’s Headquarters. In
most sensitive cases (i.e. exclusion of children, complex doctrinal issues
on interpretative standards, and all decisions in the cancellation proce-
dure) the Geneva Department of International Protection has to receive
a copy of the submitted decision.! Field offices also have the possibil-

97 On accountability of international institutions, see Erika de Wet, Holding
International Institutions Accountable: The Complementary Role of Non-
Judicial Oversight Mechanisms and Judicial Review, in this volume.

9% UNHCR, Standards (note 16), at 1-7, 4-5.
9 Id. at 4-16.
100 14, at 4-18.
101 4, at 4-18.
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ity to submit certain types of cases to the Headquarters if they have ex-
hausted all possible resources but have not been able to either decide on
the case or to provide information on the facts.!2

The possibility of the recourse to the UNHCR Headquarters’ experts
can be regarded as a valuable help for the field officers to enhance the
quality of their decisions, however, in practice difficulties might arise in
the facilitation of submissions of such cases to the Geneva experts be-
cause of lack of time and resources of field offices to prepare such en-
quiries. Furthermore the question also arises on the implications of
such submission regarding the length of the procedure.

2. The Geneva Headquarters’ Overview and Control

On the Headquarters level three bodies conduct overview and control
of the UNHCR’s activity in the field with regard to effectiveness, per-
formance, accountability to refugees and their participation: Policy De-
velopment and Evaluation Service (PDES); Inspector General’s Office
(IGO) and UN Office of Internal Oversight Services (OIOS).103

PDES was established in 2006 and has replaced the former Evaluation
and Policy Analysis Unit (EPAU) established in 1999 with the task to
conduct systematic analysis and assessment of UNHCR projects, pro-
grammes, practices and policies. In 2002 EPAU published UNHCR’s
evaluation policy, listing the evaluation principles and standards: trans-
parency, independence of the evaluation function, consultation with
UNHCR’s stakeholders, including refugees, relevance and integrity.!*
The new PDES was tasked with strengthening the capacity and effec-
tiveness of UNHCR’s policy development and evaluation function and
is to review the existing evaluation policy.!% Despite reference to inclu-
sion of refugees, work in participatory manner and a commitment to

102 74, at 4-18.

103 For more comprehensive analysis of all three mechanisms, see Pallis (note
14), at 887.

104 UNHCR EPAU, UNHCR Evaluation Policy 3, 4 (September 2002),
available at: http://www.unhcr.org/research/RESEARCH/3d99a0{74.pdf.

105 UNHCR, Global Appeal 2007, 308, available at: http://www.unhcr.org/
static/publ/ga2007/ga2007toc.htm.
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transparency,'’ the evaluation process as such cannot facilitate evalua-
tive accountability to also suffice as participatory accountability.!””

Since 1994 UNHCR also relies on IGO as an in-house monitoring and
oversight mechanism which can also follow-up on individual com-
plaints brought to it. Beside assessing the quality of UNHCR’s man-
agement and conducting inquiries into violent attacks on staff and other
incidents, it also addresses allegations of misconduct by the personnel.
According to UNHCR, investigations into misconduct which directly
affect its beneficiaries, including corrupt practices and other misconduct
related to RSD, are the Office’s priority.!” Although IGO can be re-
garded as UNHCR’s only participatory accountability mechanism, in
practice the percentage of complaints by the refugees is astonishingly
low,1% particularly considering the 50% share of the investigations into
misconduct among 100-150 investigations launched per year.!'" Most
probably the reasons for this are practical difficulties in accessing the
mechanism and the lack of information among refugees on its existence
and on their rights.!'! ExCom’s and Headquarters’ documents also indi-
cate that there has been ongoing discussion about the transparency of
the inspections since reports are mostly confidential and accessible only
to ExCom members through a password protected web page.'2 Also
addressed was the independence of the Inspector General towards the

106 Jd, at 307.
107 Pallis (note 14), at 902.
108 UNHCR, Global Appeal 2007 (note 105), at 307.

109 Tn the yearly reports to the ExCom IGO in the last years has not even in-
cluded the statistical information on refugee complaints. In its 2004 Report it
only stated: “The majority of complaints were received from UNHCR staff
members. However, many of them were based on complaints made by refugees
and asylum seekers.” UN GA ExCom, Report on UNHCR?’s inspection and
investigation activities A/AC.96/993, note 28, (July 2004). Pallis refers in his ar-
ticle to 1% (2003) - 7% (2004) of all complaints. Pallis (note 14), at 897.

110 See UN GA, ExCom, Report on UNHCR’s inspection and investigation
activities, A/AC.96/993 (July 2004), UN GA, ExCom, Report on activities of
the Inspector General’s Office, A/AC.96/1028 (July 2006), UN GA, ExCom,
Report on activities of the Inspector General’s Office, A/AC.96/1042 (July
2007).

11 Pallis (note 14), at 897.

112 Executive Office, Enhancing Independence of the Office of the Inspector
General, Note for Informal Consultative Meeting, note 6, (21 July 2005), avail-
able at: http://www.unhcr.org/excom/EXCOM/42de51282.pdf.
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High Commissioner.!’> However, it needs to be stressed that even by
addressing these considerations IGO can only investigate on miscon-
duct and the most egregious violations by UNHCR’s staff but cannot
provide for any proper legal review of RSD decisions if these have not
reached the misconduct level.

A central UN-wide mechanism that can also function as UNHCR’s
oversight is the OIOS, established by UN GA Resolution in 1994 as an
operationally independent office entrusted with the responsibilities of
monitoring, internal auditing, inspection and evaluation and conducting
investigations which should ensure that UN organs are operating ac-
cording to their mandate.!™* As its reports to the UN GA have shown,
monitoring of the proper conduct in the field represents only a small
part of its activities and its focus is more on systemic problems.!5 Also
access to the OIOS as a standing investigatory body is limited and no
individual complaints mechanism is foreseen. Given the nature of the
mechanism and restraints regarding the capacity, the potential of OIOS
is in identifying grave systemic problems but it cannot function as a
tool for participative accountability.

The existing mechanisms hence do not provide satisfactory review of
individual cases relating to the conduct of RSD. Several suggestions and
comments have been made in the literature on how to overcome this
deficiency. Among them are the “establishment of an independent and
impartial body to decide on the appeals, outside the branch office struc-
ture” and publication of those appeals,!16 creation of an RSD ombuds-
man office, and, to increase transparency, publication of reports assess-
ing RSD procedures.!” Regardless of which of the recommendations
would seem most appropriate, there is an urgent need to improve legal
review, overview, transparency and accountability of the Mandate RSD.

113 Jd. at note 3; UNHCR ExCom, Oversight: Report of the Joint Inspection
Unit with Annexes, EC/54/SC/CRP.21, (23 August 2004), available at: http://
www.unhcr.org/excom/EXCOM/41348eff4.pdf.

114 UN GA Res. 48/218 B of 12 August 1994.

115 Yearly reports available at: http://www.un.org/Depts/oios/annual
reports.htm.

116 Alexander (note 14), at 287.

117 Kagan (note 13), at 27. For comments, see B.S. Chimni, Global Adminis-
trative Law: Winners and Loosers 23 (2005), available at: http://www.iilj.org/
GAL/documents/ChimniPaper.pdf. Pallis on the other hand also appraises the
potential of IGO for individual complaints by placing its permanent representa-
tive in every office; Pallis (note 14), at 915.
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C. Conclusion
L. Indispensability of UNHCR’s Activity

The above remarks lead to the conclusion that Mandate RSD is a con-
troversial activity. However, at the same time it must be acknowledged
that it is basically a response by UNHCR to situations where UN
Members are not willing or capable to afford protection to refugees. Its
intervention therefore plays an important role in ensuring that the life
and safety of many individuals are not endangered even more dramati-
cally. As long as there are not more countries which would take on their
share of international responsibility, UNHCR cannot cease to conduct
RSD. On the other hand, the mere necessity of the work of UNHCR
does not immunize the Office against criticism concerning the proce-
dural shortcomings and lack of judicial review.

First and foremost, due process standards should be followed in a more
thorough manner and a better legal review mechanism including more
independent decision-makers should be developed. Ideally, this would
mean an independent judicial-like review body. At least some improve-
ment could already be achieved if the submission of cases to the Head-
quarters’ experts was more formalized and was regarded as a legal rem-
edy of the applicant and not just as a means of exercising oversight over
the field officers. Secondly, review and oversight mechanisms over the
conduct of the RSD in general should be improved and participation of
individuals in these mechanisms should be further advocated and ad-
vanced. An ombudsman-like body which would be easily accessible to
all applicants could do most in this respect. Last but not least, UNHCR
should consider other means to achieve enforceability of refugee certifi-
cates vis-a-vis national administrations. An additional Protocol to the
CSR51 obliging Member States to acknowledge such decisions without
further substantive control admittedly sounds utopian, but there might
be some room for advocating similar clauses in cooperation agreements
with particular countries, especially those where currently Mandate
RSD decisions are informally recognized or respected.

Altogether, the answer to the question posed at the beginning of this
study, namely on the actual capacity of international institutions to de-
cide on individual cases, seems to be ambiguous. It seems that interna-
tional institutions are not able to provide for procedures like those of
national administrations. At the same time in situations of humanitarian
crises or human rights violations for which the international commu-
nity of states has obliged itself to intervene or help but has been with-
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drawing itself from this obligation, not much choice has been left for
these international institutions to intervene.

II. UNHCR - Handmaiden of the States

To conclude the appraisal above without asking oneself how come the
lack of proper judicial review and the absence of binding force of Man-
date Refugee Certificates towards national administrations have not (al-
ready) been at least partly mitigated would be very much naive, in par-
ticular since recourse to UNHCR’s RSD procedures is increasing.
Overloaded field offices certainly further contribute to the deficiencies
of the procedure. But, what is more important is that states are adding
to this overload by disburdening themselves and are at the same time
tolerating the discrepancies.

And why is this so? One answer might be that since the decisions are
generally not binding they do not regard them as that relevant or that
any procedural unfairness would pose a problem. However, if the posi-
tive decisions would have been taken in a more formalized procedure
identical to their own they could not so easily reserve the right to fur-
ther review them but would rather be expected to recognize and respect
them. But at the same time, the negative decisions in particular have the
practical effect of barring the applicants’ access to national asylum or
resettlement procedures, meaning UNHCR is in a way the agent of the
states, conducting unpleasant factual pre-selection of the applicants and
thereby reducing the numbers they would otherwise have to deal with.
Noting the growing migration trends and inability of the international
community to prevent further humanitarian crises, the motives of the
states behind such attitudes are clear. It is in their interest that interna-
tional institutions are doing (their) “unpleasant work” affecting rights
and duties of individuals in some sort of gray area. International or-
ganizations are then characterized as not being able to provide for
proper legal remedies; but in any event no appropriate solution to rem-
edy the deficiencies could have been found so far. Despite the states be-
ing the actual stakeholders of international institutions, making use of
such arguments provides them with an alibi for not being held respon-
sible for the discrepancies of international institutions triggered by their
own failure and unwillingness to fulfill international obligations.
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Perhaps, in the light of such growing recourse of states to the activities
of international institutions, “piercing the institutional veil”!"8 should
be the key metaphor for conducting future research on the legal frame-
work for global governance activities. Although developed in a different
constellation, reasoning of the European Court of Human Rights re-
garding Member States of the European Community!" could pave an
argument to establish responsibility of states for acts of international
organizations if these had to act because of the failure of states to act,
provided there was an interest of the states behind those acts, even if
they did not directly approve them, or if they had not used their pow-
ers within the organizations to properly influence their activity.!20

118 Metaphor used in CATHERINE BROLMANN, THE INSTITUTIONAL VEIL IN
PUBLIC INTERNATIONAL LAW: INTERNATIONAL ORGANIZATIONS AND THE
LAW OF TREATIES (2005).

119 Eur. Court H.R., Matthews v. the United Kingdom, Judgment of 18 Feb-
ruary 1999, App. no. 24833/94, para 34.

120 For a similar approach, see Jean d’Aspremont, Abuse of the Legal Person-
ality of International Organisations and the Responsibility of Member States, 4
(1) INTERNATIONAL ORGANIZATIONS LAW REVIEW 91-119 (2007).
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A. Governance to Secure Corporate Social Responsibility
I. Mediation-based Governance

Botnia S.A./Metsi-Botnia Oy’s construction of the Orion pulp mill in
Uruguay raised concerns regarding violations of national, regional, and
international law with regard to social and environmental protection.!
On 18 April 2006, the Center for Human Rights and Environment
(CEDHA), an Argentinean non-governmental organisation, submitted
to Finland’s National Contact Point (NCP) a “specific instance” re-
garding the possible non-compliance of Botnia S.A. (a Finnish enter-
prise) with the OECD Guidelines for Multinational Enterprises
(OECD Guidelines for MNEs, Guidelines)? when building the envis-

1 OECD Wiatch, Quarterly Case Update, spring 2007, available at: http://
www.oecdwatch.org/docs/OW_quarterlycaseupdate_english.pdf, at 4-5. For
the statement of the Finnish NCP on the issue see Ministry of Trade and Indus-
try, Finland’s National Contact Point’s Statement on the specific instance sub-
mitted by CEDHA, an Argentinean non-governmental organization, regarding
Botnia S.A./Metsi-Botnia Oy’s Pulp Mill project in Uruguay, 21 December
2006, available at: http://www.oecdwatch.org/docs/CEDHA_Botnia_FinnishN
CP_statement.pdf.

2 OECD, Working Party on the OECD Guidelines for Multinational En-
terprises, The OECD Guidelines for Multinational Enterprises: Review 2000,
DAFFE/IME/WPG(2000)9, 8 September 2000 (Ministerial Booklet). This
document reproduces the text of the Ministerial Booklet published at the 2000
Ministerial Council Meeting containing the Declaration on International In-
vestment and Multinational Enterprises, the Guidelines for Multinational En-
terprises (Part 1), the Decision of the OECD Council and the Procedural Guid-
ance (Part 2), and Commentaries (Part 3).
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aged pulp mill in Uruguay.? According to the Center for Human Rights
and Environment, Botnia S.A. violated the OECD Guidelines for
MNEs especially with respect to Chapter II “General Policies”, Chap-
ter III “Disclosure”, Chapter V “Environment” and Chapter VI “Brib-
ery”.* Specific instances concerned with related issues were filed by the
Center for Human Rights and Environment with the Swedish and
Norwegian NCPs against Nordea, a leading financial services group of
the Nordic and Baltic Sea area, for possible financing of Botnia S.A.’s
pulp mill project® and against the Finnish state bank Finnvera for pro-
viding export guarantees to Botnia S.A.6 Other fora that have in the
meantime become involved in the issue are the International Court of
Justice” and member institutions of the World Bank Group, the Inter-
national Finance Corporation® and the Multilateral Investment Guaran-
tee Agency.’

After the issue relating to Botnia S.A.’s alleged misbehaviour was filed,
the Finnish NCP organised a hearing in cooperation with the Finnish
Ministry of Trade and Industry. The meeting included representatives
from both the Center for Human Rights and Environment and Botnia
S.A. as well as representatives from Sweden’s and Norway’s NCPs. In
the course of these negotiations, Finland’s NCP had been in contact
with the authorities in Uruguay and with representatives from Argen-
tina’s and Spain’s NCPs. The Finnish NCP offered future good offices
to help the parties resolve the issue.!” On 21 December 2006 the NCP

3 OECD Watch, Quarterly Case Update, spring 2007, available at: http://
www.oecdwatch.org/docs/OW _quarterlycaseupdate_english.pdf, at 4-5.

4 Id. at 4-5.
5 Id.at4-5.
6 Id. at 4-5.

7 International Court of Justice, Pulp Mills on the River Uruguay (Argen-

tina v. Uruguay), pending case, general list no 135, further information available
at:  http://www.icj-cij.org/docket/index.php ?p1=3&p2=1&code=au&case=135
&k=88.

8 International Finance Corporation, Orion Pulp Mill — Uruguay, available
at: http://www.ifc.org/ifcext/lac.nsf/ content/Uruguay_Pulp_Mills.

9 Multilateral Investment Guarantee Agency, Projects, available at: http://
www.miga.org/projects/index_sv.cfm?pid=690.

10 Ministry of Trade and Industry, Finland’s National Contact Point’s State-

ment on the specific instance submitted by CEDHA, an Argentinean non-
governmental organization, regarding Botnia S.A./Metsi-Botnia Oy’s Pulp Mill
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posted a comprehensive statement on the facts and procedures of this
specific instance on the internet.!!

These procedures illustrate that responsible behaviour of MNEs in the
course of investment activities is aimed to be secured through multi-
level cooperation and a decentralized soft implementation mechanism.
The actions taken in this specific instance exemplify that the implemen-
tation mechanism relies on mediation realized by the NCPs as well as
on information collection and dissemination. The cooperation involves
institutional and substantial cooperation.

The effectiveness of such governance through multi-level cooperation
and decentralized soft implementation is furthermore illustrated in the
following specific instance. The Czech-Moravian Confederation of
Trade Unions submitted an instance to the Czech NCP alleging that a
Czech subsidiary of the German company Bosch had violated the
Guidelines for MNEs’ chapter on employment and industrial relations
(chapter IV of the Guidelines for MNEs) by denying the employees
their right to organize.’? It submitted that the Bosch subsidiary had
prevented the workers from establishing a trade union and that the local
management had even used physical force to prevent the workers from
exercising their rights. This instance was discussed at four meetings in
the Czech NCP. The Czech NCP informed the German NCP as well
as the German Embassy and offered a forum for negotiations. In the
course of 11 months from the filing of the instance in June 2001 until its
conclusion in April 2002, the parent company changed the local man-
agement in order to enable constructive negotiations. At the fourth
NCP meeting, the new management declared that there were no obsta-
cles for the growth and development of the newly established trade un-
ion and for reaching a collective agreement.

The analyzed governance mechanism constitutes an exercise of public
authority. The fact that the OECD Guidelines for MNEs and their im-
plementation mechanism are soft law instruments does not contradict
this supposition because the Guidelines” mechanisms generate consider-

project in Uruguay, 21 December 2006, available at: http://www.oecdwatch.org
/docs/CEDHA_Botnia_FinnishNCP_statement.pdf.

1 7d.
12 Trade Union Advisory Committee (TUAC), TUAC Internal analysis of
the treatment of cases raised with national contact points February 2001-April

2007, available at: http://www.oecdwatch.org/docs/TUAC_ListOfCases_Feb
2007.pdf, at 4.
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able reputational effects on actors outside the OECD. Moreover, the
Guidelines regulate a subject matter of high public interest which

would call for regulation in domestic or international public law in the
absence of the OECD Guidelines for MNEs.

This study proposes that effective governance is achieved through
multi-level cooperation and through decentralized soft mediation-based
implementation. This project’s perspective!® sheds light on the govern-
ance mechanism’s legal characteristics. These are in particular the neces-
sity of a concrete mandate for the particular OECD policies, particular
legal characteristics of the adherence procedure, and the de facto con-
straint to implement the Guidelines for MNEs.

II. Political Implications of Mediation-based Governance

Mediation-based governance brings about positive consequences for the
effectiveness of an instrument. The NCP procedures are relatively easy
to operate, they are flexible, and they do not require explicit juridical
knowledge nor do they involve a financial risk. However, mediation-
based governance is a political process and impartial problem-solving
capacity becomes critical when a specific instance is filed on a politically
sensitive issue for the government where the NCP is located. Moreover,
since NCPs are mainly located in the government departments con-
cerned with foreign investment, it is the same people who are responsi-
ble for a successful foreign investment policy who are expected to judge
the behaviour of their investing enterprises. Coming back to the specific
instance filed with the Finnish NCP of alleged violations of the OECD
Guidelines for MNEs by Botnia S.A./Metsi-Botnia Oy in the Orion
pulp mill project in Uruguay, the difficulties become explicit. Based on
its decision in the comprehensive statement issued on 21 December
2006, Finland’s NCP stated that Botnia S.A. had complied with the

13 Armin von Bogdandy, Philipp Dann, Matthias Goldmann, in this volume;
Benedict Kingsbury, Nico Krisch & Richard B. Stewart, Introduction: Global
Governance and Global Administrative Law in the International Legal Order,
17 EUROPEAN JOURNAL OF INTERNATIONAL LAW 1-13 (2006); Eberhard
Schmidt-Af8mann, Die Herausforderung der Verwaltungsrechtswissenschaft
durch die Internationalisierung der Verwaltungsbeziehungen, 45 DER STAAT
315 (2006).

14 See (note 10).
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OECD Guidelines for MNEs with respect to its pulp mill in Uruguay.’s
Following this statement, the Center for Human Rights and Environ-
ment filed a complaint to the Finnish Parliament Ombudsman.!¢ In the
complaint the Center for Human Rights and Environment cited, among
other issues, concerns over the impartiality of Finland in the specific in-
stance procedure. The Center for Human Rights and Environment
claimed that the chemical supply company Kemira, the Metso Corpora-
tion, the export credit agency Finnvera and the Nordic Investment
Bank were the key stakeholders in the Orion pulp mill project and that
they are all enterprises with Finnish ownership. For this reason, the
Center for Human Rights and Environment claimed that the Finnish
NCP, located in the ministry of trade and industry, did not engage in
impartial negotiations with regards to alleged violations of the OECD
Guidelines for MNEs by Botnia S.A.""

III. The OECD’s Engagement in Governance to Secure Corporate
Social Responsibility

The analyzed governance aims to secure and promote responsible be-
haviour of MNEs during their investment activities.!’® The OECD’s in-
volvement in corporate social responsibility was part of a wider package
of measures aimed at greater stability and liberalization of investment
conditions between OECD states.”” Industrialized states feared that in-
terference by MNEs might provoke hostile reactions in developing
states and possibly lead to the imposition of restrictions on the rights of
foreign investors. A kind of regulatory gesture was required to help de-
fuse mounting public concern about the lack of accountability of
MNEs within the international economic system, but the majority of

15 The Ministry of Trade and Industry’s decision on Botnia S.A./Metsi-
Botnia Oy’s pulp mill project: Metsi-Botnia has complied with the OECD
Guidelines in Uruguay, 22 December 2006, available at: http://www.oecd.org/
dataoecd/17/42/38053102.pdf.

16 Pulp Mill Conflict: Finnish Ombudsman receives complaint in Botnia
S.A. Investment conflict, 31 January 2007, available at: http://www.oecdwatch.o
rg/docs/CEDHA_vs_ BOTNIA_PR_Ombudsman.pdf.

7 Id.

18 JENNIFER A. ZERK, MULTINATIONALS AND CORPORATE SOCIAL RESPON-
SIBILITY 248 (2006).

19 Jd. at 248.
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OECD member states did not want an instrument with legal sanctions
against MINEs.? They adopted the OECD Guidelines for MNEs as a
soft law code of conduct.

Concerns about the social responsibility of MNEs are not new. A need
for regulation to ensure the accountability of MNEs towards workers,
communities and consumers was first identified in the early 1970s.2! It
was seen with unease that, as states are the traditional addressees of in-
ternational treaty and customary law, MNEs can, in contrast to their
amount of power and influence, hide behind the “state veil”.22 A wide
variety of international instruments addressing corporate social respon-
sibility have since been developed to fill this regulatory gap. Sources
comprise public international law instruments, NGO guidelines, indi-
vidual business codes of conduct and domestic legislation.23

B. Analysis of the Governance
I. Governance through Multi-level Cooperation

Effective governance to promote and secure corporate social responsi-
bility of MNEs during their investment activities is achieved through
multi-level institutional and substantial cooperation. Substantial coop-
eration is realized by reference to other instruments relating to this area.
Increased unity in the substantive prescriptions is thereby furthered. In-
stitutional cooperation involves exchanges of views, invitation of ex-
perts from other organizations and non-member states and sharing of
institutional infrastructure. This leads to a pooling of knowledge and
institutions. Resulting from multi-level cooperation is rationalization
and enhanced effectiveness of the particular initiatives addressing cor-
porate social responsibility.

20 TOANNIS N. ANDROULAKIS, DIE GLOBALISIERUNG DER KORRUPTIONS-
BEKAMPFUNG 190 (2006), ZERK (note 18), at 248.

2l ANDROULAKIS (note 20), at 128; James Salzman, Decentralized Adminis-
trative Law in the Organisation for Economic Cooperation and Development,
68 LAW AND CONTEMPORARY PROBLEMS 189, 212 (2004-2005); ZERK (note 18),
at 22 et seq.

22 Tlias Bantekas, Corporate Social Responsibility in International Law, 22
BOSTON UNIVERSITY INTERNATIONAL LAW JOURNAL 309 (2004).

2 Id.
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The OECD Guidelines for MNE:s are a prime example of effective gov-
ernance through multi-level cooperation. The OECD as the Guidelines
for MNEs’ institutional framework is characterized by cooperation
with other organizations, non-member states and experts. The proce-
dures that led to the revised Guidelines for MNEs in 2000 involved a
variety of actors. Furthermore, the Guidelines for MNEs’ implementa-
tion mechanism is characterised by multi-level institutional coopera-
tion. With relation to substantial cooperation, the Guidelines for MNEs
widely refer to substantive norms of other institutions” instruments.

1. Institutional Cooperation to Promote Corporate Social Responsibility

The multi-level cooperation to promote corporate social responsibility
is realized through a network of international organisations, NGOs and
experts. The principal actor of the network is the OECD.

a) The OECD as the Principal Actor

The OECD was founded in 1961 as the successor of the Organisation
of European Economic Cooperation (OEEC).2* Currently, thirty states
are members of the OECD. These are the source of most of the world’s
direct investment flows and home to most MNEs.% According to Arti-
cle 5 of the OECD Convention, the OECD “may (a) take decisions
which, except as otherwise provided, shall be binding on all the mem-
bers; (b) make recommendations to members; and (c) enter into agree-
ments with members, non-member states and international organisa-
tions.”2 To fulfil its tasks, the OECD is provided with a budget by the
member states which amounted to EUR 342.9 million in 2008.2” The

24 The OEEC was founded in 1948 to implement the European Recovery
Program (Marshall Plan). Cf. Convention on the Organisation of Economic
Co-operation and Development (Convention on the OECD), 14 December
1960, Art. 15, UNTS, vol. 888, 180.

% United Nations Conference on Trade and Development, World Invest-
ment Report, 2007, available at: http://www.unctad.org/en/docs/wir2007_en.
pdf, at 3 and 24.

26 Convention on the OECD (note 24), Art. 5.

27 OECD, OECD Annual Report 2008, available at: http://www.oecd.org/d
ataoecd/39/19/40556222.pdf, at 11.
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OECD has its Secretariat in Paris® which is staffed by around 2,500
employees coming from all the member states.?? The substantive work
of the OECD is conducted in about 200 Committees and Working
Groups by about 40,000 senior officials from national administrations
and independent experts.’® The highest decision making organ in the
OECD is the Council which convenes annually in sessions of Ministers
and in between in sessions of Permanent Representatives.? Decisions in
the Council are taken by consensus.?> The Council is assisted by an Ex-
ecutive Committee? that meets in composition of senior officials.

b) Cooperation with Other Organizations, Non-member States and
Experts

The responsible body for the Guidelines for MNEs” mechanism is the
Investment Committee which is attributed to the Directorate for Fi-
nancial and Enterprise Affairs. The OECD member states send senior
officials of national ministries and central banks to the Investment
Committee. Observing states in the Investment Committee are Argen-
tina, Brazil, Egypt and Chile, which are countries adhering to the
Guidelines without being members of the OECD. International organi-
sations, namely the International Monetary Fund, the United Nations
Conference on Trade and Development, the World Bank and the World
Trade Organisation send observers to the Investment Committee.” The

28 Other permanent OECD bases are in Berlin, Mexico City, Tokyo and
Washington D.C.

2 Id. at 101.

30 Id. at 107.

31 Convention on the OECD (note 24), Art. 7.

32 Convention on the OECD (note 24), Art. 6.

3 Convention on the OECD (note 24), Art. 9; Council, Resolution of the

Council on a new governance structure for the organisation,
C(2006)78/FINAL, 24 May 2006, para. 31.

3 ROGER BLANPAIN, THE OECD GUIDELINES FOR MULTINATIONAL
ENTERPRISES AND LABOUR RELATIONS, 1976-1979, 29 (1979).

3 Resolution of the Council on the Terms of Reference of the Investment
Committee, C(2004)3 and CORRI1, 22 April 2004; Convention on the OECD
(note 24), Art. 12; Rules of Procedure of the Organisation, (C(61)21), 30 Sep-
tember 1962, as amended in 1962 (C(62)115(Final)) and 1970 (C(70)133(Final),
rules 8(a), 9; Note by the Secretary-General, Participation of non-members in
the activities of the organisation: legal aspects of the issue, C(98)211, 2 Decem-
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OECD furthermore invites observers from international governmental
and non-governmental organisations as well as from non-member states
into the Investment Committee facilitating extensive cooperation.

The Investment Committee was created by the OECD Council on 1
March 2004 by a merger of the Committee on Capital Movements and
Invisible Transactions and the Committee on International Investment
and MNEs (CIME).>” The mandate of the Investment Committee
among other responsibilities is to carry out the tasks assigned to it by
the OECD Declaration on International Investment and MNEs and the
related Council Decisions on the Guidelines for MNEs and the Proce-
dural Guidance.’® The Investment Committee established the Working
Party of the Investment Committee that supports the Committee in its
work concerning the Guidelines for MNEs.? A system of reporting du-
ties from the Working Parties to the Committees to the Council en-
hances cooperation between the individual OECD bodies.*

Multi-level cooperation with the OECD as the principal institution is
furthermore realized by formal relations the OECD maintains with
representatives of trade unions and of businesses and industry in the

ber 1998, para. 3; Resolution of the Council concerning the participation of
non-members in the work of subsidiary bodies of the organisation,
C(2004)132/FINAL, 5 August 2004.

3 See Note by the Secretary-General, Participation of non-members in the
activities of the organisation: legal aspects of the issue, C(98)211, 2 December
1998; Resolution of the Council concerning the participation of non-members
in the work of subsidiary bodies of the organisation, C(2004)132/FINAL, 5
August 2004.

37 Rules of Procedure of the Organisation, (C(61)21), 30 September 1962, as
amended in 1962 (C(62)115(Final)) and 1970 (C(70)133(Final), rules 22(a),
18(a)(iii); Resolution of the Council on the Terms of Reference of the Invest-
ment Committee, C(2004)3 and CORR1, 22 April 2004.

3 Resolution of the Council on the Terms of Reference of the Investment
Committee, C(2004)3 and CORRI, 22 April 2004, Art. 3; Ministerial Booklet
(note 2), Council Decision, chapter II, Procedural Guidance, chapter II, Com-
mentary on the implementation procedures of the Guidelines, chapter II.

3 The Investment Committee: Strategy and Organisation, Mandate of the
Working Party of the Investment Committee, DAF/INV(2004)1, 20 September
2004, para. 1(1).

40 Ministerial Booklet (note 2), Procedural Guidance, chapter I D (stipulat-
ing reporting duties of NCPs to the Investment Committee) and Commentary
on the Implementation Procedures, para. 3 (stipulation of reporting duties of
the Investment Committee to the Council).
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member countries through two organisations. These two organizations
are the Business and Industry Advisory Committee (BIAC) and the
Trade Union Advisory Committee (TUAC). BIAC and TUAC are of-
ficially recognized as advisory bodies to the OECD by the OECD
Council.# A close and continuing cooperation with business and indus-
try and trade unions through BIAC and TUAC is secured by the fact
that the Guidelines for MNEs oblige the OECD Investment Commit-
tee to hold exchanges of views with the two organisations on matters
covered by the Guidelines and in the experience gained from their ap-
plication.®? The exchanges of view with business representatives and
trade unions enhance effectiveness and rationalisation. The early in-
volvement of both sides of the bargaining table, business and industry
through BIAC and trade unions through TUAC, makes sure that their
viewpoints and objections are taken into consideration at all stages of
the negotiation, adoption and implementation of the instrument. In ad-
dition to reinforcing transparency this involvement leads to higher lev-
els of support by the people and acceptance of the instrument and
thereby to increased effectiveness.

4 BIAC was constituted in 1962 as an independent organisation with the
task to represent business and industry in the work of the OECD and to ex-
press opinions on questions of common interest. TUAC is one of the oldest in-
ternational trade union groupings with direct consultative status with an inter-
national organisation. It was founded in 1948 to allow European trade unions
to play a full role in the administration of the Marshall Plan by the OEEC and
vis-a-vis the European Recovery Program. With the creation of the OECD in
1961, TUAC was officially accredited with consultative status by the OECD,
representing the organized workers of OECD member countries. TUAC main-
tains a permanent Secretariat in Paris. Cf. Labour/Management Programme
(LMP) Final Reports, 2002, available at: http://www.oecd.org/document/61/0,2
340,en_2649_201185_1944829_1_1_1_1,00.html; Homepages of BIAC and
TUAC are available at: http://biac.org/ and http://www.tuac.org/en/public/in
dex.phtml; BLANPAIN (note 34), 36, 40.

42 Ministerial Booklet (note 2), Council Decision, chapter IT 1. The “ex-
changes of view” can also be requested by BIAC and TUAC. Individual MNEs
also have the opportunity to express their views concerning the Guidelines, but
only on issues involving their interests. Cf. Ministerial Booklet (note 2), Coun-
cil Decision, chapter 11, paras. 1-5.

4 See A. Laurence Dubin & Rozen Nogellou, Public Participation in Global

Administrative Organizations, working paper, presented at the 3rd global ad-
ministrative law seminar, Viterbo, 15-16 June 2007, at 26.
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BIAC and TUAC are furthermore very involved in the Guidelines for
MNESs’ processes. TUAC in particular plays an important role since the
specific instances are to a great part filed by TUAC. TUAC also takes
over special training responsibilities, conducting seminars to train inter-
ested organisations (mainly representing the work force) how to initiate
the implementation procedures in the NCPs.#

Another organisation involved in the mechanism of the Guidelines for
MNEs is OECD Watch, an umbrella organisation that was established
in 2003 to coordinate the work of NGOs on the OECD Guidelines for
MNEs.#

2. Substantial Cooperation in the Field of Corporate Social
Responsibiliry

The OECD Guidelines for MNEs form the normative nucleus of such
governance.

a) The OECD Guidelines for MNEs as the Normative Nucleus

The OECD Guidelines for MNEs are part of an investment package
contained in four documents. They were first adopted in 1976 and in
their present form at the Ministerial Council Meeting in 2000.4 Two of
the four interrelated documents, the OECD Declaration on Interna-
tional Investment and MNEs and their annex, the OECD Guidelines
for MNEs, stipulate substantive law. The other two documents, the
Council Decision on the Guidelines for MNEs and the attached Proce-
dural Guidance, prescribe implementation procedures for the OECD
Guidelines for MNEs. The OECD’s Investment Committee further
prepared Commentaries on these four documents to provide informa-
tion on and explanation of the Guidelines’ text and the Council Deci-
sion. The commentaries are neither an integral part of the Declaration
on International Investment nor of the Council Decision on the Guide-

#  For example, a seminar held by TUAC on the European Works Councils
and the OECD Guidelines for MNEs, available at: http://old.tuac.org/statemen
/communiq/TUAC%20training%20En.pdf.

4 Homepage of OECD Watch, available at: http://www.oecdwatch.org.

46 Ministerial Booklet (note 2). Previous revisions were carried out in 1979,
1982, 1984 and 1991. See OECD, THE OECD GUIDELINES FOR MULTI-
NATIONAL ENTERPRISES 7 (1994); BLANPAIN (note 34), at 34.
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lines.#” While the Declaration on International Investment and MNEs
and the Guidelines for MNEs are non-binding, the Council Decision
on the Guidelines for MNEs and the attached Procedural Guidance are
binding on adhering states.*

The standards stipulated in the OECD Guidelines for MNEs contain
the substantive prescriptions of corporate social responsibility and are
arranged in eight chapters. The prescriptions are formulated broadly
and MNEs have to design specific measures in order to implement the
Guidelines for MNE’s standards themselves. Following a chapter on
concepts and principles and one on general policies, the Guidelines ad-
dress eight subject fields, namely policies of disclosure, employment
and industrial relations, environment, combating bribery, consumer in-
terests, science and technology, competition and finally taxation.*’

The OECD Guidelines address MINEs, however they stipulate only a
vague definition of an MNE. According to the OECD Guidelines,
MNEs usually comprise companies or other entities established in more
than one country that are linked so that they may co-ordinate their op-
erations in various ways.’® The Guidelines for MNEs’ applicability
however is not restricted to MNEs; the OECD Guidelines are also in-
tended to direct domestic as well as small and medium-sized enter-
prises.’! They are designed to influence the behaviour of those MNEs
located in an adhering state, and to those MNEs located in non-adher-
ing states that have their headquarters in one of the adhering states.5

b) Reference to Other Instruments

The Guidelines for MNEs are characterized by the fact that they exten-
sively refer to substantive norms in other international treaties and soft
law instruments. The OECD Guidelines explicitly state that they are

47 Ministerial Booklet (note 2), Commentaries.

4 Convention on the OECD (note 24), Art. 5a); Ministerial Booklet (note
2), Introduction.

49 Ministerial Booklet (note 2), OECD Guidelines on MNEs.
50 Id. OECD Guidelines on MNEs, chapter I, para. 3.

51 Id. OECD Guidelines on MNEs, chapter [, paras. 4, 5.

52 JId. OECD Guidelines on MNEs, Foreword.
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intended to stand beside and not conflict with other instruments in the
subject field of corporate social responsibility.

For example, the provisions of the Guidelines’ chapter on employment
and industrial relations echo relevant provisions of the International
Labor Organizations” (ILO) 1988 Declaration on Fundamental Princi-
ples and Rights at Work as well as the ILO’s 1977 Tripartite Declaration
of Principles concerning Multinational Enterprises and Social Policy.5
Among other ILO Conventions and Recommendations, the Guide-
lines” chapter on employment and industrial relations furthermore re-
fers to the ILO Conventions 182 concerning the worst forms of child
labor.5

The text of the Guidelines’ chapter on the environment reflects the
principles and objectives contained in the Rio Declaration on Environ-
ment and Development in Agenda 21. It also takes into account the
(Aarhus) Convention on Access to Information, Public Participation in
Decision-making, and Access to Justice in Environmental Matters and
reflects standards in such instruments as the ISO Standard on Environ-
mental Management Systems.

The chapter on combating bribery refers to the OECD Convention on
Combating Bribery of Foreign Public Officials as well as the respective
OECD Recommendations on combating bribery.s” The Guidelines’
chapter on consumer interest draws on the work of the OECD Com-
mittee on Consumer Policy, as well as that embodied in various indi-
vidual and international corporate codes (such as those of the ICC), the
UN Guidelines on Consumer Policy, and the OECD Guidelines for
Consumer Protection in the Context of Electronic Commerce.

The remaining chapters of the Guidelines for MNEs similarly refer to
the relevant international norms in the respective subject matter.?
Other organisations promote the Guidelines for MNEs, e.g. in the

5 Id. OECD Guidelines on MNEs, Foreword, chapters IV, V, IX.

5 Id. Commentary on the OECD Guidelines for MNEs, paras. 19-29.
% Jd. Commentary on the OECD Guidelines for MNEs, paras. 19-29.
5 Jd. Commentary on the OECD Guidelines for MNEs, paras. 30-42.
57 Id. Commentary on the OECD Guidelines for MNEs, paras. 43-47.
58 Jd. Commentary on the OECD Guidelines for MNEs, paras. 48-52.
% Id. Commentary on the OECD Guidelines for MNEs, para. 52.
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European Union the Guidelines for MNEs are promoted by the Euro-
pean Commission.®

II. Governance through Decentralized Soft Implementation

Effective governance to promote and secure corporate social responsi-
bility of MNEs during their investment activities is furthermore
achieved through decentralized soft implementation. This proposition
is supported by the fact that the effectiveness of the Guidelines for
MNEs’ was significantly enhanced due to decentralization of the im-
plementation mechanism of the Guidelines for MNEs. The enhanced
decentralization was instituted as a result of the revision of the Guide-
lines for MNEs in 2000. Before 2000, NCPs located in the governments
of adhering states only served as the initial stage of consideration for is-
sues and conflicts arising under the Guidelines for MNEs. They regu-
larly passed the issues to the OECD Investment Committee that was
ultimately responsible for the clarification and interpretation of the
Guidelines for MNEs.¢! In the revised documents NCPs were signifi-
cantly strengthened. They are now the main institutions to decide on a
specific instance. Today they are responsible for taking up specific in-

0 Commission of the European Communities, Directorate-General for
Employment and Social Affairs, Promoting a European Framework for Corpo-
rate Social Responsibility: Green Paper, COM (2001) 366 final, 18 July 2001, at
6; EC Directive on the establishment of a European Works Council on a proce-
dure in Community-scale undertakings and Community-scale groups of under-
takings for the purposes of information and consulting employees, 94/45 of 22
September 1994. This directive established European Works Councils to inform
employees in the EU of their rights and to promote the OECD Guidelines for
MNEs; TUAC held seminars on the European Works Councils and the OECD
Guidelines for MNEs and disseminates information, available at: http://old.tuac
.org/statemen/communiq/TUAC% 20training%20En.pdf.

o1 The Committee’s decisions had to be taken by consensus, they had no
retrospective applicability and a case was merely used to clarify the meaning of
how a provision in the Guidelines should be applied in future cases. These deci-
sions were not binding and resulted in no penalties for violation. See James
Salzman, Decentralized Administrative Law in the Organisation for Economic
Cooperation and Development, 68 LAW AND CONTEMPORARY PROBLEMS 189,
213 (2004-2005); Michael Klinkenberg, Die Leitsitze der OECD fiir multina-
tionale Unternebhmen, 101 ZEITSCHRIFT FUR VERGLEICHENDE RECHTSWISSEN-
SCHAFT 421, 421 (2002).
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stances, investigating the facts, deciding whether the Guidelines for
MNEs were violated and for issuing reports that name the MNE in-
volved in the instance.5

Statistics on the numbers of cases filed and considered illustrate that the
revised Guidelines for MNEs are more effective than before the revi-
sion in 2000. Between 1976 and 2000 just over forty specific instances
were brought before an NCP. Since the 2000 revision of the Guidelines
about 156 requests to consider specific instances were filed, 134 of these
were actively taken up and considered and 84 of these of these have
been concluded.®

1. Decentralized Cooperation: The Principle of Functional Equivalence

The institutional setup and the procedures for the decentralized imple-
mentation are prescribed by the Council Decision on the Guidelines
and the attached Procedural Guidance.* According to these documents,
NCPs must be instituted in each adhering state according to the princi-
ple of functional equivalence.> This principle effectuates the subsidiar-
ity principle, affording discretion to the individual state with regard to
the institutional arrangement of the NCP. The strengthening of the sub-
sidiarity principle through the principle of functional equivalence pro-
vides for further evidence that decentralization is a target of OECD
policies in the examined form of governance. The principle of func-
tional equivalence merely requires states to set up their NCPs so that
they meet certain basic prerequisites. These prerequisites which are
binding on all adhering states include visibility, accessibility, transpar-
ency and accountability of the respective NCP.6

02 Ministerial Booklet (note 2), Council Decision, chapter I, Procedural
Guidance, chapter I C.

0 Report by the Chair, 2007 Annual Meeting of the National Contact
Points, at 14, available at: http://www.oecd.org/dataoecd/23/26/39319743.pdf.

64 Ministerial Booklet (note 2), Council Decision, chapter I, Procedural
Guidance, chapter L.

% Id. Council Decision, chapter I, Procedural Guidance, chapter 1.

% Jd. Procedural Guidance, chapter I; Commentaries on the Implementa-
tion Procedures, chapter I. In effect, the current NCP structure consists of: 20
NCPs single government departments; 7 NCP multiple departments; 1 bipartite
NCP (involving government and business); 9 tripartite NCPs (involving gov-
ernments, business, and trade unions); and 2 quadripartite NCPs (involving
governments, business, trade unions and NGOs). Report by the Chair, 2007
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The NCPs located in the governments of adhering states are envisaged
to act according to the OECD’s Procedural Guidance. The Guidelines
for MNEs’ implementation procedures connect national governments
and the OECD. These two instruments stipulate institutional and pro-
cedural prescriptions. To this extent, NCPs are independent from na-
tional law. To the extent that the binding Procedural Guidance and the
oversight procedures for the Investment Committee are effective, the
national governments could be seen as an implementation organ of the
international mechanism. This could be seen as constituting a form of
hierarchy. However, the principle of functional equivalence prescribed
in the Procedural Guidance grants discretion to the national govern-
ments. The relationship between national governments and the OECD
with relation to the implementation mechanism is based on and best
characterized by decentralized cooperation.

2. Procedures for a Mediation-based Decentralized Implementation

The procedures for implementation in specific instances are prescribed
by the Council Decision on the Guidelines and the attached Procedural
Guidance.” According to these documents, NCPs are envisioned to
serve as a forum for negotiations with the aim to reach an equitable set-
tlement between the individual MNE charged with the violation and
the complainant.®® Common functions of an NCP include the dissemi-
nation, promotion and, to the extent necessary, explanation of the
Guidelines and the collection of information concerning past experience
with the Guidelines for MNEs at the national level. NCPs should fur-
ther provide a forum for discussion, particularly for businesses and
trade unions, on problems which may arise in relation to the Guidelines
and on facilities which could contribute to their solution. NCPs should
stay in direct contact with other NCPs, if necessary.® The NCPs’ main
function is to provide a forum for and organize negotiations relating to
the implementation of the OECD Guidelines for MNEs in specific in-
stances.

Annual Meeting of the National Contact Points, at 20, available at: http://www.
oecd.org/dataoecd/23/26/39319743.pdf.

7 Id. Council Decision, chapter I, Procedural Guidance, chapter I.
% Jd. Council Decision, chapter I 1, Procedural Guidelines, chapter I C.

©  Id. Council Decision, chapter I, Procedural Guidance, chapter 1.
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The implementation procedures in a particular instance filed with an
NCP have four phases. In the first phase the NCP procedures are initi-
ated. Any interested party can file a “specific instance”, a certain con-
duct by an MNE that is allegedly not in accordance with the OECD
Guidelines for MNEs.” In most specific instances these interested par-
ties are trade unions and NGOs." In the second phase of the proce-
dures, the NCP decides according to the OECD Procedural Guidance
whether it has the competence to take up the specific instance.”> One
debated issue during this stage is whether specific instances must have
an “investment nexus” or whether the NCP can get involved in merely
trade-related instances.” Another debated issue relates to the conse-
quences of existing national parallel proceedings since NCPs can nei-
ther override national rules and regulations nor override or interfere
with national legal or administrative procedures.” If the NCP decides
that it is responsible for the instance, the NCP will in the third phase of
the proceedings start to facilitate negotiations between the involved

70 Id., Procedural Guidance, chapter I C.

7 See Trade Union Advisory Committee (TUAC), TUAC Submission to
the OECD Annual Meeting of National Contact Points (NCPs), para. 2 (2007),
available at: http://www.tuac.org/en/public/e-docs/00/00/00/72/document_do
c.phtml; OECD-Watch, List of OECD Guidelines cases filed by NGOs as of
October 3, 2007, available at: http://www.oecdwatch.org/docs/List OECD_
Guidelines_cases_3October2007.pdf.

72 Ministerial Booklet (note 2), Procedural Guidance, chapter I C. Ap-
proximately two-thirds of the specific instances concerned MNEs’ operations
in non-adhering countries, but the procedural prescriptions do not determine
which NCP will be responsible for an issue that took place in a non-adhering
country. In practice issues arising in a non-adhering country are generally dealt
with in the home country of the MNE. See id., Commentary on the Implemen-
tation Procedures, para. 20.

73 See OECD Watch, The Guidelines for Multinational Enterprises and
Supply Chain Responsibility (2004), available at: http://www.germanwatch.org/
tw/kw-sup04.pdf; Trade Union Advisory Committee (TUAC), TUAC Submis-
sion to the OECD Annual Meeting of National Contact Points (NCPs), paras.
41, 44 (2007), available at: http://www.tuac.org/en/public/e-docs/00/00/00/72/
document_doc.phtml.

74 Trade Union Advisory Committee (TUAC), TUAC Submission to the
OECD Annual Meeting of National Contact Points (NCPs), paras. 39, 44
(2007), available at: http://www.tuac.org/en/public/e-docs/00/00/00/72/docum
ent_doc.phtml.
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parties.”s In the course of negotiations, the particular NCP might con-
tact other NCPs or state institutions as in the case described in the in-
troduction of this study in which the Czech NCP contacted the Ger-
man NCP. Concluding the procedures with a fourth phase, NCPs are
required to issue a “statement” declaring that the MNE does or does
not comply with the Guidelines in the specific instance, in case the par-
ties involved do not reach agreement.” In this statement, the NCP may
make recommendations on the implementation of the Guidelines as ap-
propriate.”” The statements are envisaged to be published by NCPs in
those specific instances where negotiations between the MNE and the
complainant fail.”

3. Cooperation to Implement Effectively

Particular NCPs cooperate in the course of the specific instances as il-
lustrated in the specific instances described above. Moreover, in order
to enhance effectiveness through rationalisation of institutions the
German NCP and the German Network of the UN Global Compact
agreed to share their infrastructure to promote and implement their in-
struments in the field of corporate social responsibility. The German
NCP is located in the Federal Ministry of Economics and Technology.”
It established a working group on the OECD Guidelines (Arbeitskreis
“OECD-Leitsitze”) bringing together representatives of diverse gov-
ernment resorts, social partners, trade associations and NGOs.® The
Ministry promotes the Guidelines on its website and composed a bro-

75 Ministerial Booklet (note 2), Procedural Guidance, chapter I C.
76 Id., Procedural Guidance, chapter I C.
77 Id., Procedural Guidance, chapter I C.

78 Id., Procedural Guidance, chapter I C. This obligation is often broken by
NCPs. They more often report on the proceedings when they were successful,
than when they were unsuccessful. OECD-Watch, List of OECD Guidelines
cases filed by NGOs as of October 3, 2007, available at: http://www.oecd
watch.org/docs/List OECD_Guidelines_cases_3October2007.pdf.

7 Information available on the Homepage of the Federal Ministry of Eco-

nomics and Technology: http://www.bmwi.de/BMWi/Navigation/aussenwirtsc
haft,did=177082.html.

80 Bundesministerium fiir Wirtschaft und Technologie, Jahresbericht fiir den
Berichtszeitraum Juni 2006-Juni 2007, at 1, available at: http://www.bmwi.de/B
MWi/Redaktion/PDF/M-O/oecd-nks-jahresbericht,property=pdf,bereich=bm

wi,sprache=de,rwb=true.pdf.
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chures! which is supplied through German embassies, the national and
international chambers of commerce and via the internet. The German
NCP has concluded three specific instances®? and assisted other NCPs
in seven specific instances.®> The arrangement with the UN Global
Compact foresees that the German NCP will use the procedural pre-
scriptions of the OECD Procedural Guidance to implement the UN
Global Compact when an issue comes up involving alleged violations of
the standards prescribed in the UN Global Compact.®

III. Legal Characteristics of the Governance

The governance mechanism’s legal characteristics come to light when
viewed from the present project’s perspective. One legal aspect that can
be observed is the necessity of a concrete mandate for the particular
OECD policies. Furthermore, the international adherence procedure
for the Guidelines for MNEs comprises characteristics of international
ratification procedures for a hard law instrument. However, national
parliaments are not involved in the processes. In this context a remark-
able aspect from a legal viewpoint is the de facto constraint to imple-
ment the Guidelines for MNEs. The de facto constraint is implied due
to the implementation mechanism linked to the OECD Guidelines for
MNE:s that is binding on adhering states.

81 Bundesministerium fiir Wirtschaft und Technologie, Verantwortliches un-
ternehmerisches Handeln im Ausland, “Die OECD-Leitsitze fiir multinationa-
le Unternehmen”, (2006), available at: http://www.bmwi.de/BMWi/Navigation
/aussenwirtschaft,did=26126.html.

82 The statements of the German NCP with regard to these three cases are
available for download at: http://www.bmwi.de/BMWi/Navigation/aussenwirt
schaft,did=178196.html.

8 Bundesministerium fiir Wirtschaft und Technologie, Verantwortliches un-
ternehmerisches Handeln im Ausland, “Die OECD-Leitsitze fiir multinationa-
le Unternehmen” (2006), available at: http://www.bmwi.de/BMWi/Navigation/
aussenwirtschaft,did=26126.html.

8¢ Report by the Chair, 2007 Annual Meeting of the National Contact
Points, at 6, available at: http://www.oecd.org/dataoecd/23/26/39319743.pdf.
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1. Necessity of a Concrete Mandate

One legal characteristic of the governance mechanism is the require-
ment of a concrete mandate for each policy taken. The mandate for the
examined governance is attained through concretizations of the aims of
the OECD set out in Article 1 OECD Convention. According to Arti-
cle 1 OECD Convention the OECD aims “to promote policies de-
signed (a) to achieve highest sustainable economic growth and em-
ployment and a rising standard of living in member countries, while
maintaining financial stability, and thus to contribute to the develop-
ment of the world economy; (b) to contribute to sound economic ex-
pansion in member as well as non-member countries in the process of
economic development; and (c) to contribute to the expansion of world
trade on a multilateral, non-discriminatory basis in accordance with in-
ternational obligations”.5

Corporate social responsibility is contained in these aims of the OECD.
Corporate social responsibility is today part of economic and develop-
ment policies. In that respect, a change of the meaning of the concept of
economic development can be observed. An indication for corporate
social responsibility as an aim of OECD policies can also be found in
the aim to contribute to “sound economic expansion”. However, Arti-
cle 1 OECD Convention is formulated broadly. Particular OECD poli-
cies need more concrete mandates. Concretizations are formulated by
the OECD Council through its permanent representatives and by ex-
perts in the Executive Committee and in the general committees.#

The first concretization with regard to the OECD Guidelines for
MNEs is carried out in order to provide a mandate for the Investment
Committee. The Investment Committee received its mandate from the
OECD Council through a Council Resolution.?” The Council resolu-
tion authorizes the Investment Committee to follow up on the work of
the Committee on International Investment and MNEs (CIME). One
responsibility the Investment Committee was established to carry out
concerns the tasks assigned to it by virtue of the OECD Declaration on
International Investment and Multinational Enterprises and related
Council Decisions.® The specific mandate to formulate the OECD

85 Convention on the OECD (note 24), Art. 1.
8 BLANPAIN (note 34), at 34.
87 Rules of Procedure of the Organisation (note 37), rules 22(a), 18(a)(iii).

8  Resolution of the Council on the Terms of Reference of the Investment
Committee, C(2004)3, 22 April 2004, Art. 3 no. 3.
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Guidelines for MNEs was provided for by a Council resolution estab-
lishing the Committee on International Investment and MNEs (CIME)
in 1975.%

In a second concretization the working groups are provided a mandate
by the OECD Committee whose work they are established to assist.”
With regards to the OECD Guidelines for MNEs the Investment
Committee established the Working Party of the Investment Commit-
tee with the mandate among other tasks, “to assist the Investment
Committee in implementing the Declaration on International Invest-
ment and Multinational Enterprises and related Decisions, including
with respect to its responsibilities in relation to the 2000 Guidelines on
Multinational Enterprises”.’!

2. The Adberence Procedure

Another legal aspect of the governance mechanism that can be traced
through this project’s perspective relates to the procedures for becom-
ing an adhering state to the OECD Guidelines for MNE:s. It is possible
to adhere to the OECD Guidelines for MNEs without being a member
state of the OECD. The Declaration on International Investment and
MNEs and the related instruments have been adhered to by ten non-
member states.”? The last state to become an adhering state to the
Guidelines for MNEs was Egypt in 2007. The international adherence
procedures involved the signing of the OECD Declaration for Interna-
tional Investment and MNEs by Egypt’s Minister of Investment. Inter-
nationally, the adherence procedure exhibits elements that characterise
the international ratification procedure of hard law instruments. On the
national level however, the soft law Guidelines are not presented to na-
tional parliaments. This is especially noteworthy in light of the follow-

89 Committee on International Investment and MNEs (CIME), Experience
with the OECD Guidelines for MNEs, DAFFE/IME(98)15, 3 November 1998,
para. 11; BLANPAIN (note 34), 31.

% Rules of Procedure of the Organisation (note 37), rule 21(b).

o1 The Investment Committee: Strategy and Organisation, ‘Mandate of the
Working Party of the Investment Committee’, DAF/INV(2004)1, 20 September
2004, para. 1(1).

92 Argentina (1997), Brazil (1997), Chile (1997), Egypt (2007), Estonia
(2001), Israel (2002), Latvia (2004), Lithuania (2001), Romania (2005) and Slo-
venia (2002).
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ing aspect relating to the de facto constraint to implement the Guide-
lines for MNEs.

3. De facto Constraint to Implement Soft Law

A third legal feature of the governance mechanism is a de facto con-
straint to implement soft law. It was explained above that the instru-
ments comprising the substantive investment and corporate social re-
sponsibility norms are non-binding while the instruments prescribing
the institutional and procedural requirements of the implementation
mechanism are binding on adhering states.” This qualification leads to
the situation that MNEs are addressed with an instrument the imple-
mentation of which is not mandatory. However, as soon as an outside
actor files a specific instance with an NCP the adhering state is required
to take action with respect to the specific instance according to the
OECD Guidelines for MNESs’ Procedural Guidance. To the extent that
the implementation mechanism is effective, the binding nature of the
procedural prescriptions creates a de facto constraint for MNEs to im-
plement the soft law Guidelines for MNEs.” It was discussed contrari-
wise during the negotiations of the 2000 revision whether a de facto
constraint to implement the Guidelines was created and if so, whether
this was in the parties’ interest when they were setting up the imple-
mentation mechanism in a Council Decision that is binding on adhering
states.”

IV. Accountability

Accountability of the Guidelines for MNEs is characterized by the fact
that the OECD is to a large degree independent from national govern-

9 Convention on the OECD (note 24), Art. 5(a); cf- above at Part B I 2a.

9 See CIME, Aide-mémoire of the informal consultations between BIAC,
TUAC, NGOs and the CIME Working Party on the Guidelines on the Review
of the OECD Guidelines for MNEs, held on 14 April 2000,
DAFFE/IME(2000)13, 15 May 2000, paras. 9-13.

9 CIME, Aide-mémoire of the informal consultations between BIAC,
TUAC, NGOs and the CIME Working Party on the Guidelines on the Review
of the OECD Guidelines for MNEs, held on 14 April 2000,
DAFFE/IME(2000)13, 15 May 2000, paras. 9-13.
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ments. All instruments examined in the Guidelines for MNEs’ proce-
dures are soft law instruments and do not need ratification in national
parliaments. They are adhered to by national ministers without in-
volvement of national governments. The Guidelines for MNEs’ imple-
mentation mechanism through NCPs is to a certain degree overseen by
the OECD Investment Committee. However, the oversight powers of
the Investment Committee are very weak. Participation of a variety of
actors from outside the OECD characterized the revision procedures of
the Guidelines for MNEs in 2000. The extensive cooperation ensures
participation in all stages of the Guidelines for MNEs’ procedure. Ac-
countability is therefore ensured to a certain degree through participa-
tion. Transparency is prescribed and must be given effect by adhering
governments. However, de facto implementation of transparent proce-
dures and disclosure of NCP documents is problematic.

1. Independence of the International Mechanism from National
Governments

All four interlinked instruments of the mechanism were adopted by
consensus by the OECD’s highest decision making organ, the Council
in composition of ministers. National parliaments are not involved in
the process. OECD activities are not directly mandated by the Conven-
tion of the OECD that was officially adopted and ratified in national
parliaments. Rather, the OECD’s aims are concretized by the Council
and the Committees, even though in the case of corporate social re-
sponsibility the general aims of the OECD provide for a starting point
for concretization.

2. Internal Owversight

The responsibilities of the Investment Committee were changed in the
2000 revision and today the Investment Committee conducts a form of
oversight over the mechanism.? An adhering state or an advisory body

9 Ministerial Booklet (note 2), Procedural Guidance, I1 3 b): “The Commit-
tee will consider a substantiated submission by an adhering country or an advi-
sory body on whether an NCP is responsible with regard to its handling of spe-
cific instances.” Ministerial Booklet (note 2), Commentary on the Implementa-
tion Procedures, para. 4: “[The Committee] is the OECD body responsible for
overseeing the functioning of the Guidelines”; see Report of the International
Law Association, Berlin Conference (2004), Accountability of International
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can make a substantiated submission on whether an NCP has correctly
interpreted the Guidelines for MNEs in a specific instance. The Invest-
ment Committee was involved in the Botnia S.A. pulp mill investment
described above.”” The Center for Human Rights and Environment
filed a complaint to the OECD Investment Committee for failure to
correctly interpret and implement the Guidelines.” In case the Invest-
ment Committee decides that the NCP did not follow the procedures
according to the Procedural Guidance and did not interpret the Guide-
lines correctly in the abstract, it can issue a clarification how the Guide-
lines for MNEs should correctly be interpreted.” The clarifications are
posted on the internet.!® This oversight function of the Investment
Committee is similar to a second instance. But due to the non-binding
nature of the Guidelines, the Investment Committee is precluded from
acting as a judicial or quasi-judicial organ and the documents make ex-
plicit that the Investment Committee cannot reinvestigate the facts of a
specific instance and review the decision of an NCP and that it cannot
reach conclusions on the conduct of individual enterprises.!?! The over-
sight is thereby limited in the sense that the Investment Committee
does not have powers to overrule the statements made by the NCPs.12

The Investment Committee has so far been involved in this oversight
function in only a few specific instances. The benchmarks in the reports
it published were not specific. In a report on a submission by the Swiss
NCP on a request concerning the clarification of the procedural pre-
scriptions, the Investment Committee did not provide for specific crite-
ria on how to interpret the Guidelines for MNEs in the future and

Organisations, reprinted in: 1 INTERNATIONAL ORGANIZATIONS LAW REVIEW
221, 237 (2004).

97 Compare above at A L.

% Pulp mill project: CEDHA appeals to OECD Investment Committee
over Finnish NCP handling of Botnia S.A. specific instance, 23 January 2007,
available at: http://www.oecdwatch.org/docs/CEDHA _vs_Botnia_PR_InvCo
m.pdf.

9 Ministerial Booklet (note 2), Procedural Guidance, chapter II 3c.

100 They are contained in the annual reports of TUAC and in the annual re-
ports of the Investment Committee on the NCPs.

101 Ministerial Booklet (note 2), Commentary on the Implementation Proce-
dures of the Guidelines for MNEs, para. 23.

102 See Report of the International Law Association, Berlin Conference
(2004), Accountability of International Organisations, reprinted in 1 INTER-
NATIONAL ORGANIZATIONS LAW REVIEW 221, 237 (2004).
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merely stressed that the Guidelines should be interpreted in a way to
enhance their effectiveness.!”

3. Participation and Transparency

The multi-level cooperation leads to increased participation and trans-
parency. In addition to the cooperation displayed above,!™ the 2000 re-
vision procedures for the Guidelines for MNEs were characterized by
large-scale cooperation. In these preparation procedures for the revised
Guidelines for MNEs in 2000, numerous NGOs,!% international
trade union organisations, external experts and the Guidelines’ address-
ees, MNEs, were involved and had the opportunity to state their opin-
ions on the drafts for the revised Guidelines for MNEs on the inter-

103 Tn July 2004, the Swiss NCP made a formal request for clarification to the
Investment Committee concerning the applicability of the Guidelines and the
admissibility of the case because the company was based in Switzerland and not
in a foreign country. In its reply the Committee recognized that the Guidelines
were applicable to both domestic and international operations of companies,
but it stressed the fact that the implementation procedures involving NCPs had
been created to deal with issues arising in the context of international invest-
ment and in conclusion merely encouraged the Swiss NCP to address the issue
in terms of how to further the effectiveness of the Guidelines. Cf. Trade Union
Advisory Committee (TUAC), TUAC Internal analysis of the treatment of
cases raised with national contact points February 2001-April 2007, at 18, avail-
able at: http://www.oecdwatch.org/docs/TUAC_ListOfCases_Feb2007.pdf.

104 Compare above at B 1.

105 The procedures taken to revise the Guidelines in 2000 are the result of the
lessons learned from the experience the OECD made during the negotiations
for a Multilateral Agreement on Investment (MAI) in 1998 when NGO opposi-
tion took the OECD and the MAI negotiators by surprise and forced the sup-
porting governments to drop out of the negotiations. See GUNTER METZGES,
NGO-KAMPAGNEN UND IHR EINFLUSS AUF INTERNATIONALE VERHANDLUN-
GEN 69 (2006); Salzman (note 21), at 189, 196.

106 Amnesty International, ANPED, Alliance of Northern Peoples for Envi-
ronment and Development, Friends of the, Friends of the Earth,
GERMANWATCH, OXFAM, Reform the World Campaign, SOMO, Centre
for Research on Multinational Corporations, TOBI, NGO Task Force on
Business and Industry; Tradecraft Exchange, World-Wide Fund for Nature. See
Working Party on the Guidelines, OECD Guidelines for MNEs Proposals
Submitted by BIAC TUAC and NGOs, DAFFE/IME/WPG/RD(2000)16, 9
May 2000.
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net.!”” Furthermore, NGOs have a strong influence on effective imple-
mentation of the Guidelines for MNEs since the implementation
mechanism relies on their participation to initiate the specific instance
procedures. Participation of NGOs ensures a degree of accountability
of a policy.! But the involvement of NGOs is ambiguous.!” Taking
NGOs as the predominant representatives of civil society, their partici-
pation is problematic since they themselves are not democratically le-
gitimized: they are not elected, they do not necessarily involve a wide
membership and they are not necessarily democratically structured.!1

Another means to gain accountability is through transparency.!!! The
Investment Committee collects information that is provided by the
NCPs and publishes this information in annual reports. It thereby gen-
erates transparency regarding the institutions and procedures of the im-
plementation mechanism.!2 The transparency during the NCPs proce-
dures themselves is prescribed by the Procedural Guidance as a basic
prerequisite that all adhering states have to further in the setup and the
procedures of their respective NCPs.!"> However, there is a tension be-

107 Committee for Investment and Multinational Enterprises, Aide-mémoire
of the informal consultations between BIAC, TUAC, NGOs and the CIME
Working Party on the Guidelines on the Review of the OECD Guidelines for
MNEs, DAFFE/IME(2000)13, 15 May 2000, para. 2.

108 Report of the International Law Association, Berlin Conference (2004),
Accountability of International Organisations, reprinted in: 1 INTERNATIONAL
ORGANIZATIONS LAW REVIEW 221, 230 (2004).

109 Jan Klabbers, The Changing Image of International Organisations, in
THE LEGITIMACY OF INTERNATIONAL ORGANISATIONS 221, 244 (J.-C. Coicaud
& V. Heiskanen eds., 2001).

110 Steve Charnovitz, Nongovernmental Organisations and International
Law, 100 AMERICAN JOURNAL OF INTERNATIONAL LAW 348, 363 (2006); Ruth
W. Grant & Robert O. Keohane, Accountability and Abuses of Power in World
Politics, 99/1 AMERICAN POLITICAL SCIENCE REVIEW 29, 38 (2005); GUNTER
METZGES, NGO-KAMPAGNEN UND IHR EINFLUSS AUF INTERNATIONALE
VERHANDLUNGEN 189 (2006).

111 Report of the International Law Association, Berlin Conference (2004),
Accountability of International Organisations, reprinted in: 1 INTERNATIONAL
ORGANIZATIONS LAW REVIEW 221, 229 (2004).

112 Report by the Chair, 2007 Annual Meeting of the National Contact
Points, (2007) available at: http://www.oecd.org/dataoecd/23/26/39319743.pdf,
forms part of the forthcoming Annual Report on the OECD Guidelines for
Multinational Enterprises 2007.

113 Compare above at Part B IV 1.
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tween the right to confidentiality of business operations and the princi-
ple of transparency and the necessity to provide information to an NCP
during a specific instance procedure; and in fact, transparency is prob-
lematic. The Procedural Guidance acknowledges that while procedures
in a specific instance are underway, confidentiality of the proceedings
will be maintained.!"* Transparency is further aimed to be achieved for
the particular specific instances. NCPs are required to issue a statement
on the procedures in cases where negotiations fail and the involved par-
ties do not reach agreement. However, statements are not posted on the
internet in all required cases.

C. Assessment and Conclusion
L. Principles

From the above analysis of the mechanism two structural regularities
according to which the governance is organized and effectuated become
apparent. These two are multi-level cooperation and decentralization.
The principle of functional equivalence is a specific expression of these
two structural principles.!'s

I1. Effectiveness

The implementation procedures of the OECD Guidelines for MNEs
are characterized by the fact that the initiation of the mechanism is vol-
untary and does not take place regularly. It depends on NGOs, BIAC
and TUAC and other interested actors to file a specific instance with an
NCP. Implementation by NCPs is not comprehensive. Neither all sub-
stantial parts of the Guidelines are covered nor all observing MNEs in
the scope of application of the Guidelines. The Guidelines for MNEs’
chapters implemented through the NCPs are to a certain extent prede-
termined by those who file a specific instance with an NCP. Those are

114 See Ministerial Booklet (note 2), Procedural Guidance, chapter I C 4.
NCPs are advised to take appropriate steps to protect sensitive business infor-
mation, ¢f. Ministerial Booklet (note 2), Commentary on the Implementation
Procedure of the Guidelines for MNEs, no. 19.

115 Compare above at Part B IV 1.
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for the most part trade unions and human rights NGOs and as a conse-
quence the chapter of the Guidelines enjoying most attention is the
chapter on employment and industrial relations.!¢ Other chapters are
much less controlled. An analysis of the most frequently addressed
NCPs — the US, Dutch and French NCPs — concluded that implemen-
tation in areas outside of labour relations was not substantial.!’” For
these reasons the implementation of the OECD Guidelines for MNEs
has been characterized as “piecemeal and inconsistent” in its impact.!!8
However, the chapter on labour relations is a very important chapter in
the context of MNEs’ behaviour during investment activities. The
numbers concerning utilization of NCPs set out above indicate an
enormous growth in the perceived problem-solving capacity of the
Guidelines for MNEs’ governance mechanisms.!1?

I11. Conclusion

This study proposed that effective governance is achieved through
multi-level cooperation and through decentralized soft implementation
based on mediation. The OECD Guidelines for MNEs were chosen as
an instrument to illustrate this proposition and to prove its validity
with regard to corporate social responsibility. Concerning the second
proposition, it was argued that effectiveness was enhanced as a result of
the 2000 revision of the Guidelines for MNEs due to further decentrali-
zation of the implementation mechanism. For future enhancement it is

116 Report by the Chair, 2007 Annual Meeting of the National Contact
Points 15 (2007), available at: http://www.oecd.org/dataoecd/23/26/39319743
.pdf; see Michael Klinkenberg, Die Leitsitze der OECD fiir multinationale Un-
ternehmen, 101 ZEITSCHRIFT FUR VERGLEICHENDE RECHTSWISSENSCHAFT 421,
428 (2002); CORNELIA HEYDENREICH, DIE OECD-LEITSATZE FUR MULTINA-
TIONALE UNTERNEHMEN — EIN WIRKSAMES INSTRUMENT ZUR UNTERNEH-
MENSREGULIERUNG? 7, May 2005, available at: http://www.germanwatch.org/t
w/kw05ls.pdf.

17 For a critical assessment of the United States’ implementation of the
OECD Guidelines for Multinational Enterprises, see Christopher N. Franciose,
A Critical Assessment of the United States’ Implementation of the OECD
Guidelines for Multinational Enterprises, 30 BOSTON COLLEGE INTL &
COMPARATIVE LAW REVIEW 229, 232 (2007).

118 ZERK (note 18), at 243.

119 Compare above at B V.
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necessary that the implementation of the basic prerequisites for the in-
stitutional set up prescribed by the OECD, viz. (namely) visibility, ac-
cessibility, transparency and accountability, is enhanced. In particular
transparency needs to be implemented more vigorously. This leads to
the first proposition of this study. Effective governance is achieved
through cooperation. In the future, adhering governments need to en-
hance cooperation with the OECD and secure effective implementation
of the basic prescriptions.

In view of the overall project, this study proposed that the project’s
perspective sheds light on legal characteristics of such governance. In
particular, legal characteristics were examined as regards the necessity of
a concrete mandate for the Guidelines for MNEs and the de facto con-
straint to implement the Guidelines for MNEs. Concerning the acts
taken in order to become an adhering state to a soft law instrument,
elements are instituted that characterise the international ratification
procedures of hard law instruments without the involvement of na-
tional parliaments.
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A. Introduction

The photos of the presumed child abuser were published all around the
world and resulted in the arrest of the wanted person in no time. Within
only a few months, Interpol has twice issued public searches for wanted
persons on its own initiative. The immediate success seemed to justify
the measures. Does Interpol evolve into a veritable international crimi-
nal police? Since Interpol’s competences for operational measures are
still limited, it seems more appropriate to qualify Interpol as an agency
with purely coordinative and providing functions and, accordingly, as
an example for international administration.

Within the international administration, Interpol assumes a special role.
This international police organization has developed only gradually
from a loose association of police authorities into an intergovernmental
international organization. Repressive and preventive actions against
crime, thus administrative tasks at least in part, have always been central
functions of this organization. At the same time, Interpol, in contrast to
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other administrative authorities, is limited, in principle, to acts of sup-
port. Interpol provides a platform and infrastructure for co-operation
between national administrative authorities. Interpol itself does not
have the competence to decide in particular cases, although such com-
petence is a typical element of administrative work. This restriction can
be explained by the wish to preserve national sovereignty. Nevertheless,
the work of Interpol can be characterized as informational administra-
tive activity! being a traditional area of administrative law.2

B. Interpol’s Relevance for the International
Administrative Law

I. The Subject Area: Police Activity in Danger and Crime Prevention

Interpol is the name of the International Criminal Police Organization
(ICPO) with currently 186 members® and headquarters in Lyon
(France). Regarding the number of member states, it is the second larg-
est international organization after the United Nations. Nonetheless,
Interpol has only 450 employees, one third of them delegated by the
member states. With an annual budget of approximately € 45 million,
the Organization is funded by the annual contributions of its member
states.

According to Article 2 of the Interpol Constitution, the organization’s
aim is “to ensure and promote the widest possible mutual assistance be-
tween all criminal police authorities” and “to establish and develop all
institutions likely to contribute effectively to the prevention and sup-

I Interpol as “a modern bureaucratic police organization”, see Mathieu De-

flem & Lindsay C. Maybin, Interpol and the Policing of International Terror-
ism: Developments and Dynamics Since September 11, in TERRORISM: RE-
SEARCH, READINGS, & REALITIES 175, 191 (Lynne L. Snowden & Bradley C.
Whitsel eds., 2005).

2 EBERHARD SCHMIDT-ARMANN, DAS ALLGEMEINE VERWALTUNGSRECHT
ALS ORDNUNGSIDEE, chapter 6, note 7 (2nd ed., 2004); Armin von Bogdandy,
Information und Kommunikation in der Europdischen Union, in VERWAL-
TUNGSRECHT IN DER INFORMATIONSGESELLSCHAFT 133, (Wolfgang Hoffmann-
Riem & Eberhard Schmidt-Afimann eds., 2000).

3 Information available on the official website of the organization, www.

interpol.int. Germany became a member in 1952.
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pression of ordinary law crimes.”* Both aims describe primarily repres-
sive police work. Notwithstanding, the prevention of crime is insepara-
bly connected to Interpol’s tasks.

At the same time, the activity of Interpol in criminal prosecution as well
as in maintaining public safety is functionally limited: Interpol has no
competence to conduct own investigations or to intervene on its own.
This task remains with national police authorities, which can use the
organization as a platform for international co-operation.

Another functional limitation is the prohibition of “any intervention or
activities of a political, military, religious or racial character” (Article 3
of the Constitution). The non-interference with national political mat-
ters is an important premise for the willingness of member states to co-
operate on a broad transnational level. The rule, however, gives rise to
problems in the fight against international terrorism which is often mo-
tivated by political or religious reasons.5 It is only recently that the
member states of Interpol have agreed on granting the Organization a
competence in the combat against international terrorism. To this end,
the term “terrorism” has been depoliticized, which permits Interpol to
fight against terrorism qualified as a crime.¢

Interpol’s principal task lies in the field of administration of informa-
tion and of data bases. Interpol provides the infrastructure for interna-
tional police co-operation, offering a global communication system,
compiling databases and distributing wanted notifications. Moreover, it
offers technical support or projects of continuing education to national
police officers.

According to the statistics of the Commission of the European Union,
Germany is one of the main users of Interpol. About 150.000 opera-
tions are guided from Germany annually, 4.800 Germans are searched
for worldwide and 14.000 inquiries from Interpol concerning wanted

4 The Constitution of the ICPO (Interpol), 13 June 1957, last amendment
at the General Assembly’s 66th session (New Delhi 1997).

> For background information on terrorism see ULRICH SCHNECKENER,
TRANSNATIONALER TERRORISMUS (2006).

¢ Deflem & Maybin (note 1), at 175. On the problems of diverging legal or
political competences see Raymond E. Kendall, Zentralstellen im Wandel: In-
terpol, in KRIMINALITATSBEKAMPFUNG IM ZUSAMMENWACHSENDEN EUROPA
79, 82 (Bundeskriminalamt ed., 2000).
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foreigners arrive at the Bundeskriminalamt (Federal Criminal Police
Office) in Germany.’

IL. Interpol’s Development towards an International Organization

Originally, Interpol was a mere co-operation of public authorities or-
ganized as an association of private law.® On the initiative of the chief of
police of Vienna, an international criminal police commission was
founded in 1923. Inglorious misappropriation in the time of National
Socialism required a re-establishment of Interpol in 1946, initially based
in Paris. In 1989, Interpol’s headquarters was moved to Lyon.? The pre-
sent statutes of the organization, called Constitution, were drafted in
1956. At the same time the organization was renamed into International
Criminal Police Organization. From a loose association of police au-
thorities, Interpol gradually evolved into an independent organization
with its own tasks and competences.

Interpol’s legal status remains, however, unclear.! The organization is
not based on a treaty between states. The Constitution was adopted
only by Resolution of the General Assembly. The United Nations ini-
tially granted Interpol the status of an observer as NGO. According to
Article 4 of the Constitution, members of the organization are not only
states but also national authorities.!! Nevertheless, both the profile of

7 Commission staff working document from 21 April 2006 — Annex to the

Report from the Commission on the Operation Council Common Position
2005/69/JHA (no longer published in the internet).

8 More details on the development and sociologic importance of Interpol in

MATHIEU DEFLEM, POLICING WORLD SOCIETY 124 (2002); on its legal status
see Christian Hoppe, Internationale KooperationsmafSnahmen, in FESTSCHRIFT
FUR HORST HEROLD 209, 210 (Bundeskriminalamt ed., 1998).

9 On Interpol’s history see MARC LEBRUN, INTERPOL (1997).

10 See Albrecht Randelzhofer, Rechtsschutz gegen MafSnabhmen wvon
INTERPOL vor deutschen Gerichten?, in STAATSRECHT — VOLKERRECHT —
EUROPARECHT 531, 539 (Ingo von Miinch ed., 1981); Sabine Gless, Interpol, in
Max PLANCK ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAw (Rudiger
Wolfrum ed., 2008), marginal numbers 1, 5, available at: www.mpepil.com.; Mi-
chel Richardot, Interpol, Europol, POUVOIRS 77, 79 (2002).

11 According to Art. 45 of the Constitution, all members of the preceding
organization, not necessary states, were deemed to be members of Interpol
unless express objection.
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the organization and its recognition by a series of states and other in-
ternational organizations support the qualification as an international
organization with legal personality in public international law: even if
member states can have several delegates in the General Assembly,2
each member state has only one vote. The contribution to the financing
of the organization is also an indication for a membership of states. The
Headquarters Agreement between Interpol and France has granted im-
munities and privileges. Interpol is, for these reasons, at least partly rec-
ognized as an international organization with its own legal personality
in public international law.

III. The Relevance of the Interpol Legal Regime for International
Administrative Law

In contrast to the notion of global administrative law, which character-
izes the general part of a universally applicable administrative law,!3 in-
ternational administrative law is qualified as the law of international
administrative relations.’ Apart from global principles of law, it also
covers specific areas of international administrative law, which can in-
clude particular rules of administrative procedure. Thus, the purpose of
the doctrine of international administrative law is to analyze the rules
governing the activity of international administrative instances as well
as the internationalization of national administrative law and, thirdly, to
develop principles and standards for the international administrative co-
operation.'’

Several aspects of Interpol claim importance from the perspective of in-

ternational administrative law: Interpol’s subject area is repressive
criminal prosecution and preventive danger defense. Danger prevention

12 Art. 4 § 1 of the Constitution: “Any country may delegate as a Member
to the Organization any official police body whose functions come within the
framework of activities of the Organization.”

13 Benedict Kingsbury, Nico Krisch & Richard Stewart, The Emergence of
Global Administrative Law, 1IL] Working Paper 2004/1; for another approach
to this notion concerning international administrative standard setting JOSE E.
ALVAREZ, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS 244 (2005).

14 Eberhard Schmidt-Aflmann, Die Herausforderung der Verwaltungs-
rechtswissenschaft durch die Internationalisierung der Verwaltungsbeziehungen,
45 DER STAAT 315, 335 (2006).

15 Jd. at 336.
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in particular is a typical administrative activity and, thus, forms a point
of reference for research on administrative law. Beyond that, both ac-
tivities belong to the core of national sovereignty.

This first premise influences the institutional structure of Interpol: the
decentralized allocation of competences requires the co-operation of all
actors involved. Interpol represents an institutional co-operation of
public authorities with a network character administered by a central
General Secretariat: the organization itself does not dispose of external
decision-taking powers; co-operation is characterized by the lack of hi-
erarchy and the voluntary participation of its members.!® The idea of a
co-operation of public authorities, however, has not changed since the
foundation of Interpol and does not change with its recognition as an
international organization. It is the direct contact of police officers be-
yond the intergovernmental, diplomatic and political exchange, which
pledges for expert knowledge, acceleration and efficiency in the interna-
tional combat of crime.

The primary function of Interpol is the administration, the exchange
and the processing of information on the international level. The rules
of co-operation between Interpol and its members or between Interpol
and other international organizations are deriving from contractual
agreements or the organization of Interpol itself is part of an interna-
tional administrative law on information (Informationsverwaltungs-
recht).

The regulatory technique (Stenerung) is primarily normative:'” the or-
ganization has created an administrative system through international
resolutions and contracts, defining methods and standards of informa-
tional co-operation. The binding or non-binding character of the provi-
sions is not always evident and has to be analyzed rule by rule.

From a perspective of administrative co-operation, Interpol acts on dif-
ferent levels: firstly, the General Secretariat of the organization con-
ducts its own international administrative activity. The major part of
this activity provides the basis for the international administrative co-

16 On the notion of network in security law see Bettina Schéondorf-Hau-
bold, Sicherheitsnetzwerke im Europdischen Mehrebenensystem, in NETZ-
WERKE 149, 151 et seq. (Sigrid Boysen et. al. eds., 2007).

17" On the modalities and effects of the idea of regulation by law see Claudio
Franzius, Modalititen und Wirkungsfaktoren der Stewerung durch Recht, in
GRUNDLAGEN DES VERWALTUNGSRECHTS I, § 4 esp. note 42 (Wolfgang Hoff-
mann-Riem, Eberhard Schmidt-Afmann & Andreas Voflkuhle eds., 2007).
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operation of national police authorities connected by Interpol. These
national police authorities — like the Bundeskriminalamt (Federal
Criminal Police Office, BKA) in Germany — can be, on a further subor-
dinate level, a central contact point in a network of national administra-
tions. Finally, the international connections of Interpol through inter-
national treaties and agreements link the organization to other interna-
tional organizations.

C. Administration of Information by Interpol — Legal
Analysis

L. Interpol’s Institutional Setting

Three different levels characterize the organizational structure of Inter-
pol: its internal organization, the network of National Central Bureaus
founded by Interpol and the organization in the context of a global se-
curity administration. Interpol connects different players on and be-
tween different levels in the combat of crime around the world.

1. Interpol’s Internal Organization

The main bodies of Interpol are the General Assembly, the Executive
Committee and the General Secretariat. In addition, Interpol runs a
number of regional offices. A so-called Commission for the Control of
Interpol’s Files is holding a special position constantly surveying Inter-
pol’s handling of personal data.

The General Assembly — composed of the delegates appointed by mem-
ber states'® — is regarded as the highest institution of Interpol, according
to article 6 of the Constitution. It is the “legislative body” of the or-
ganization deciding by simple or qualified majority voting.!? Decisions
on fundamental issues such as the budget or the exchange of informa-
tion are taken in resolutions. The appendices of the General Regula-

18 According to Art. 7 of the Constitution, any member state can appoint
one or several delegates to represent it. Most of the delegates are not members
of their governments but police officers. Thus, Interpol preserves its character
as an inter-administrative agency.

19 Every member state has one vote.
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tions of the General Assembly contain the Organization’s actual legal
administrative regulations on information.?

The Executive Committee consists of one president elected by the Gen-
eral Assembly, three vice-presidents as well as nine delegates, whose
appointment is based on geographical proportional representation. Ac-
cording to Article 22 of the Constitution, the Committee, which meets
three times a year, shall supervise the execution of decisions of the Gen-
eral Assembly as well as the administration and work of the Secretary
General.2!

The actual administration is done by the General Secretariat as a per-
manent institution of Interpol. This office is headed by the Secretary
General who is appointed by the General Assembly upon nomination
by the Executive Committee. With around 450 employees, the General
Secretariat is responsible for the communication and information
within the organization. One third of the employees are delegated to
Interpol by national police authorities. The Secretariat coordinates the
exchange of information between the National Central Bureaus, main-
tains the databases of the organization and issues wanted notifications.

The Commission for the Control of Interpol’s Files is not mentioned in
the Interpol Constitution. It was established on the basis of the Head-
quarters Agreement and a concretizing Echange de lettres with France
in 1982. Its establishment was further “legalized” by a resolution of the
General Assembly.22 The Commission consists of five persons: three
data protection experts, one computing science expert and one member
of the Executive Committee. For their nomination, regard is had to
their expertise and independence. The experts are chosen by the Gen-
eral Assembly from candidates, who are named by the member states
and preselected by the Executive Committee. The Control Commission

20 See infra note 37.

2l Further details in the Rules of Procedure of the Executive Committee,
appendix Nr. 11.1 to the General Regulations, adopted by the General Assem-
bly, entered into force 1 January 1995.

22 See the Rules on International Police Co-operation and on the Internal
Control of Interpol’s Archives, adopted by the General Assembly as Resolution
No. AGN/51/RES/1 entered into force on 14 February 1982. These provisions
will be replaced by the Rules on the Control of Information and the Access to
Interpol’s Data Files (infra note 37) after an amendment of the Headquarters

Agreement. See now the revised Headquarters Agreement which was signed in
April 2008.
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elects its own chairman. Having its own procedural rules it gets to-
gether for at least three meetings per annum. The Commission per-
forms its tasks independently, and it is not bound by any instructions.
It has to protect the official secrets. It exercises an important and — for
the legal protection of individuals — indispensable administrative con-
trol over the Organization, even though it does not possess a real in-
strument of enforcement. In contrast, there is no jurisdictional legal
protection to be found on the international level.

Furthermore, Interpol has created its own administrative sub-structures
through an internal diversification of competences.* Interpol disposes
for example of a couple of regional offices and recently established an
Anticorruption Academy.?s

2. Network of National Central Bureaus

The National Central Bureaus (NCB) serves as operational centers and
linking platforms between the national and the international level. Each
member state appoints a National Central Bureau for the international
police co-operation within the framework of Interpol. In Germany, the
Bundeskriminalamt assumes this role. The national police authorities in
their function as Central Bureaus are seen as forming part of Interpol2
without being bound by instructions of the General Secretariat.

The National Central Bureaus cooperate with other authorities of their
member states, with the National Central Bureaus of other member
states as well as with the General Secretariat of the Organization (Arti-
cle 32 of the Constitution). Thus a three-dimensional network connect-
ing different intra-governmental with international levels has emerged.

2 Art. 2 of the Rules on the Control of Information and the Access to In-
terpol’s Data Files. With the new Resolution of the General Assembly, the
complex mechanism, according to which the French government also had the
right to appoint the chairman, and according to which the Permanent Court of
Arbitration had to be consulted in case of a conflict, has been abolished. Yet, it
remains valid until the revised Headquarters Agreement will enter into force.

24 This differentiation and diversification is a general phenomenon, see José
Alvarez, International Organizations: Then and Now, 100 AMERICAN JOUR-
NAL OF INTERNATIONAL LAW 324, 334 (2006).

%5 Resolution of the General Assembly of Interpol No. AG-2006-RES-03.

2 See Art. 5 of the Constitution according to which Interpol comprises the
General Assembly, the Executive Committee, the General Secretariat, the ad
visers and the NCB.
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Apart from personal contacts, the interconnection of the network takes
place through the communication structure offered by Interpol. This
infrastructure consists of a global communication system and several
databases. The National Central Bureaus cooperate with each other
through general bilateral collaboration agreements as well as upon re-
quest in particular cases. Interpol arranges the necessary contacts and
provides the technical background. National Central Bureaus guarantee
the transmission of information and requests in the respective state by
their own information exchange systems. In this network, Interpol’s
role is similar to a spider in its web.?’

3. Interpol’s Role in the Global Network of International Organizations

On the international level, Interpol has the authority to sign agreements
and thereby establish permanent relations with other inter- or non-
governmental organizations (Article 41 of the Constitution). The in-
formational network is thus extended to the international level by bilat-
eral consensus.2

Interpol maintains permanent co-operation relations not only with re-
gional organizations of police co-operation, but, above all, with other
international organizations, that have a specific interest in using Inter-
pol’s information system. The co-operation is based on agreements un-
der public international law and is furthermore reflected by provisions
of the respective organization which subordinate the information flow
under the Interpol legal order. Examples for such co-operation relations
are the agreements with the United Nations,? Europol® or the Office

27 Apart from these basic structures, there are other specific networks, es-
tablished by sub-divisions of Interpol to fight terrorism, e.g. the Fusion Task
Forece.

28 Kendall (note 6), at 86.

2 Co-operation Agreement from 8 April 1997, adopted through Resolution
of the General Assembly of Interpol No. AGN/66/RES/5. In the wake of 9
September 2001, the co-operation has been extended. In order to give a stronger
support to the UN in the fight against terrorism, it has been decided to include
the members of Taliban and Al-Qaida listed by the Security Council in the war-
rant notification system of Interpol.

30 Joint initiative of the Secretary General of Interpol and the Director of
Europol on combating the counterfeiting of currency, in particular the Euro,
entered into force on 5 November 2001; see also Council Common Position
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of the Prosecutor of the International Criminal Court? as well as with
WIPO, the European Central Bank or with the Council of Europe.??

II. The Normative Regulation of the Administration of Information
by Interpol

The regulation of Interpol’s activities is executed normatively, i.e.
through legal mechanisms. The legal order of Interpol is based on a cas-
cade of rules containing provisions of different “density of regulation”.
Apart from these rules, the Organization has signed contractual agree-
ments with states or other international organizations to implement and
complete its legal regime. Even though Interpol’s legal order cannot be
considered strictly binding in terms of international law, mechanisms of
“legalization” (Verrechtlichung) and the varying binding effect of its
provisions are evidence for the strong normative impact of the Interpol
regime.

1. The Cascade of Rules of Interpol’s Legal Order

The basis of all Interpol regulations are the statutes — the so-called Con-
stitution,? which is implemented through procedural rules with appen-
dices issued with a two-thirds majority by the General Assembly. In
addition to these primary and secondary norms of Interpol, there are
further implementing rules which can be issued by the General Secre-
tariat or the General Assembly.

The national perspective would suggest a comparison of the General
Assembly to a democratic legislator and of the General Secretariat to an
executive ministerial administration. In the light of its character as an
organization of international co-operation of public authorities how-
ever, Interpol could also be compared to authorities of functional self-
administration, which — although on an entirely administrative level —
also have legislative and administrative bodies.

No. 2005/69/]1 from 24 January 2005 on exchanging certain data with Interpol,
ABI. EU 2005 No. L 27, 61.

31 Entered into force on 22 March 2005.
32 See list at: www.interpol.int.

3 Entered into force on 13 June 1956.
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a) “Primary and Secondary Law”: Constitution and Resolutions of the
General Assembly*

Interpol in its present form is based on a statute from 1956, which
transformed the former International Criminal Police Commission into
the current International Criminal Police Organization.® The Constitu-
tion regulates all issues of constitutional character, especially the tasks
and the aims of the organization, its commitment to neutrality and its
respect for human rights as well as its administrative responsibilities and
its budget. Amendments to the Constitution are possible on recom-
mendation of a member of the Executive Committee with a two-thirds
majority by the General Assembly.

The Constitution is implemented through the so-called General Regu-
lations’ adopted by a two-thirds majority of the General Assembly.
These rules comprehend technical provisions which first and foremost
relate to the activities and sessions of the General Assembly. The actual
administrative regime is laid down in its Appendices including, in par-
ticular, rules on the exchange of information and the data processing.

The Rules on the Processing of Information for the Purposes of Interna-
tional Police Co-operation (RPI)¥ contain the basic rules and defini-
tions of the exchange of information through Interpol. This Resolution
codifies a detailed administrative law of information of Interpol and,
above all, sets material and procedural standards for the processing of
personal data.’® These standards apply to all bodies entering data in or
using data of the system.

34 Apart from the Resolutions listed here, there are other Resolutions of the
General Assembly which are referred to in the legal materials; the Rules Gov-
erning the Database of Selected Information and Direct Access by NCGs to
that Database or the Interpol Telecommunications Regulations are examples
therefore. As far as can be seen, they are not available to the public.

% Constitution of the ICPO-Interpol, adopted by the General Assembly at
its 25th session in Vienna 1956, entered into force on 13 June 1956.

3 Rules of Procedure of the ICPO-Interpol General Assembly, adopted at
its 65th session in Antalya 1996, amended by Resolution No. AG-2004-RES-
11.

37 Adopted as Resolution No. AG-2003-RES-04 by the General Assembly
at its 72nd session in Benidorm 2003, amended by Resolution No. AG-2005-
RES-15, entered into force on 1 January 2006 as amended.

3 For example retention periods for data or provisions on the amending,
freezing or deleting of data.
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The RPI refer to other rules which are to be issued by the bodies of In-
terpol. Article 25, for example, provides that the control of information
and the access to personal data shall be defined in a separate set of rules.
Moreover, Article 23 provides for further implementing regulations on
particular aspects of information processing such as the setting up and
deleting of databases as well as the regulation of their use and purpose,
the determination of the level of confidentiality and the protection and
control relating to the processing of particularly sensitive data.?

Based on Article 23(c) of the Rules on the Processing of Information
for the Purposes of International Police Co-operation (RPI),* the Gen-
eral Assembly recently adopted general Implementing Rules dealing
with principles of police co-operation and data protection.’ Beside a
series of provisions on particular facets of information processing con-
cerning the content of databases or single information, these rules con-
cretize the areas of responsibility between the General Secretariat, the
National Central Bureaus and the data users, and specify security re-
quirements, the access management or specific forms of co-operation.

Another example for implementing rules are the Rules on the Control of
Information and the Access to Interpol’s Files? which have been
adopted pursuant to Article 25 of the RPI. They were also issued as an
appendix to the General Regulations. These rules contain regulations on
the control of Interpol data by the Control Commission, on its compo-
sition and functioning as well as on the access to data and to the Com-
mission of individuals which are concerned by the collection of data.

As a reaction to the terrorist attacks of 9 September 2001, Interpol
opened its data bases to a wider extent to other international organiza-
tions. The respective regulations can be found in the Rules Governing
Access by an Intergovernmental Organization to the Interpol Telecom-
munications Network and Databases.”> These rules form part of the ap-

3 See Art. 6.2(e), 8(f), 9(e), 10.1(e), 10.2(b) in conjunction with Art. 23 of
the Rules.

40 See note 37.

4 Rules adopted by the General Assembly at its 76th session in Marrakesh
2007 by Resolution No. AG-2007-RES-09, entered into force on 1 January
2008.

4 Adopted by the General Assembly at its 73rd session in Cancun on 7 Oc-
tober 2004 by Resolution No. AG-2004-RES-08.

4 Adopted by the General Assembly at its 70th session in Budapest on 28
September 2001 by Resolution No. AG-2001-RES-08.
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pendix to the RPI and can thus be seen as an appendix to the appendix
to the General Regulations. The access to data by other international
organizations depends on a prior permission by the General Assembly
and the signing of a co-operation agreement with Interpol, in which the
other organization commits itself to the rules and standards of Interpol.

The original provisions concerning the control of the information ad-
ministration by Interpol were contained in the Rules on International
Police Co-operation and on the Internal Control of Interpol’s Archives*
which were based on the Headquarters Agreement with France. Their
first part (Articles 1-14) was abolished and replaced by the Rules on
Processing of Information (RPI).# Their second part (Articles 15-18)
has also been replaced by the Control Rules.# These provisions con-
cerning the composition of the Control Commission on Interpol’s Data
Files, however, will remain valid as long as the corresponding article in
the Headquarters Agreement remains unmodified.*’

Budgetary matters are addressed in the Financial Regulations, currently
redefined by the General Assembly. In addition to the matters of reve-
nues and expenditure and the preparation of the budget, they include
regulations on the tenders and public contracts by Interpol and on in-
ternal and external auditing.*® They also belong to international admin-
istrative law. But since they form part of the internal law of interna-
tional organizations they shall not be examined here.

4 Adopted by the General Assembly at its 51st session in Torremolinos on
14 February 1982 by Resolution No. AGN/51/RES/1, amended by the Control
Rules (note 42).

4 See note 37.
4 See note 42.

47 In contrast to its future version, the present regulations still provide for a
complex procedure to appoint the five members of the Commission. Under
these regulations, a member of the Executive Committee and a computing ex-
pert are appointed by the president of the Commission, one member is ap-
pointed by Interpol, one by the French government and one by both of them
together. If the latter fail to reach an agreement, the member is appointed by the
Secretary General of the Permanent Court of Arbitration.

4 On the Financial Regulations, specified by implementing rules of the Ex-
ecutive Committee and by practical instructions of the Secretary General,
which apparently are not published, see internet pages www.interpol.int.
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b) Administrative Implementing Rules

These primary and secondary rules may be specified and completed
through further implementing rules, which apparently the Organization
does not always issue or at least does not publish. Article 23 of the
Rules on the Processing of Information for the Purposes of Interna-
tional Police Co-operation (RPI) does not indicate who may be the au-
thor of such implementing rules. In its paragraph (c) however, the pro-
vision states that certain topics shall be submitted to the General As-
sembly.® This might suggest — as a conclusion in reverse — that the Gen-
eral Secretariat should be competent to issue the implementing rules. In
fact, at least the implementing rules which concern the matters referred
to in Article 23(c) are issued by the General Assembly after a statement
of the Control Commission. This does not resolve the question
whether there is still room for the making of general and abstract rules
by the General Secretariat.

¢) Administrative Setting of Standards

Interpol not only sets the rules which are of direct relevance for the en-
tities involved in the information exchange,’ but also indirectly coordi-
nates the transnational operative police co-operation between individ-
ual member states through models for bilateral co-operation agree-
ments. The Model (bilateral) Police Co-operation Agreement contains
not only clauses concerning data protection but also rules on cross-
border pursuit and observation’! and is made available to the member
states by Interpol in an annotated version. Since the Model Agreement
explicitly refers to the legal regime of Interpol, this regime is, indirectly,
applied to the relations between the member states as well. Thereby, In-
terpol provides a legal framework of which the member states can make
use for intensifying their co-operation in police matters.

4 Art. 23(c) of the Rules (note 37).
50 On the question of legal commitment see subsequently C.IL3.

51 Nadia Gerspacher, The Role of International Police Cooperation Organi-
zations, 13 EUROPEAN JOURNAL OF CRIME, CRIMINAL LAW AND CRIMINAL
JUSTICE 413, 427 (2005). Another example for an instrument for the setting of
standards is the Guide de préparation et de réponse a un attentat bioterroriste,
published by Interpol in 2007. It comprehends guidelines on administrative
procedures for its member states.
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For the international administrative law, the Model Agreement is of a
double importance: on the one hand, it is an instrument of normative
regulation without itself being legally binding. It regulates the adminis-
trative relations between states, z.e. legal entities distinct from itself. On
the other hand, by its reference to the system of Interpol regulations,
these regulations are “legalized” (verrechtlicht) through voluntary mu-
tual accord.

2. Bilateral Regulations: Treaties and Co-Operation Agreements

The Interpol legal regime is completed by a series of treaties with con-
stitutional and/or administrative character: firstly, the organization con-
cluded a Headquarters Agreement with France already in 1982. This
agreement addresses essential “constitutional” issues. France acknowl-
edges Interpol’s status as an international organization with legal per-
sonality, and grants immunity and privileges on French territory.
Moreover, this agreement defines essential prerequisites for the admin-
istrative procedure and submits Interpol’s data to an internal control,
which are specified by an Echange de lettres between the French gov-
ernment and Interpol. These stipulations correspond to a large extent to
the Rules on International Police Co-operation and on the Internal
Control of Interpol’s Archives.5

The co-operation agreements with other international organizations are
rather of an administrative nature. They are implied by Article 41 of the
Constitution and specified by implementing rules. They are concluded
as treaties or memoranda of understanding by the General Secretariat,
which however needs an authorization from the General Assembly.
When the exchange of personal data is concerned, an opinion by the
Control Commission is required in addition. The Executive Committee
can object to a co-operation of this kind.

52 See note 44. The revised Headquarters Agreement, signed in April 2008,
but not yet entered into force, does no longer contain provisions on administra-
tive procedure and data control. This is probably due to the fact that the Or-
ganization has gradually elaborated a more sophisticated rule system.
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3. The Question of Legal Bindingness
a) The Principles of Legal Bindingness under International Law

The majority of Interpol’s rules have not been adopted through legally
binding treaties under public international law. The actual diversifica-
tion of the Interpol legal order is mainly taking place in the area of so-
called soft law.>

With respect to guidelines or model provisions, this already becomes
apparent from Interpol’s intention to issue soft regulating mechanisms
without legally binding character. However, the same must apply to the
majority of resolutions adopted by the General Assembly, which do not
share the legal nature of treaties under public international law. These
resolutions contain compliance advices regarding its own provisions
and, thereby, acknowledge not to be legally binding in a formal sense.>*
According to Article 9 of the Constitution the “members shall do all
within their power, in so far as is compatible with their own obliga-
tions, to carry out the decisions of the General Assembly.” These deci-
sions are neither directly applicable, nor are they formally binding for
the member states.

It is a different matter only with those agreements which Interpol con-
cludes with individual members or other international organizations or
NGOs respectively, when the legal commitment depends on the will of
the parties and has to be established in individual cases.

This explains Interpol’s effort to substantiate and confirm the commit-
ment to its own positive law in every new act of law, especially on a
contractual basis. Moreover, the concession of new access rights de-

5 Concerning soft law see Alan Boyle, Soft Law in International Law Mak-
ing, in INTERNATIONAL LAW 141 (Malcolm D. Evans ed., 2006); LINDA
SENDEN, SOFT LAW IN EUROPEAN COMMUNITY LAW 107, 219, 235 (2004).

5 Art. 5.1 of the RPI (note 37) illustrates the relatively weak effect of the le-
gal commitment within the legal framework, which predominantly depends on
voluntary participation: “Whenever necessary, and at least once a year, the Gen-
eral Secretariat shall remind the National Central Bureaus and the entities with
which it has concluded a co-operation agreement of their role and responsibili-
ties connected with the information they process through the Organization’s
channels, particularly with regard to the accuracy of that information and its
relevance to the purpose for which it is provided.”
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pends on commitment to the system of rules. But even the general
rules set by Interpol do possess at least certain legal regulatory effects.5

b) Creation of Legal Regulatory Effects

A certain “hardening” or “legalization” (Verrechtlichung) of Interpol’s
rules is caused by a clear hierarchical structure of the norms and by
supporting mechanisms, which create legal regulatory effects.

The texts themselves are put into a vertical relation to each other:5 the
highest position of the regulation system is the Constitution. The reso-
lutions of the General Assembly follow in this order. They are divided
into General Regulations, rules of procedure and implementing mea-
sures. To be precise, the Constitution is followed by the General Regu-
lations with their appendices, consisting of other resolutions of the
General Assembly, which in turn have appendices and implementing
resolutions of their own. The implementing measures of the General
Secretariat (with and without consultation of the Control Commission)
are placed below the level of resolutions. Depending on the degree of
participation of Interpol’s other bodies; they have a higher or lower po-
sition. This ranking and differentiation between Constitution, General
Regulations, appendices and implementing rules result in an internal hi-
erarchy of the norms. This hierarchy does not give the answer to the
question whether or not norms have an external binding effect. Accept-
ing a general “rule of law,” however, it binds the bodies of the organiza-
tion themselves to obey the self-edicted laws and procedures. Of an
even greater importance is the question of the commitment of the
member states to the Interpol law regime.

Even according to the rules of international law, soft law can, to a cer-
tain extent, be legally binding:® some forms of full or limited self-

55 See Art. 10.1(a)(1) or Art. 20.1(a) of the RPI (note 37).

5 For general information on legal regulatory effects of administrative soft
law see Alvarez (note 24), at 326; CHRISTOPH MOLLERS, GEWALTENGLIEDE-
RUNG 303 (2005); Jan Klabbers, The Changing Image of International Organi-
zations, in THE LEGITIMACY OF INTERNATIONAL ORGANIZATIONS 221, 227
(Jean Marc Coicaud ed., 2001); see also ALVAREZ (note 13), at 257, 596, 599.

57 On this aspect, see HENRY G. SCHERMERS & NIELS M. BLOCKER, INTER-
NATIONAL INSTITUTIONAL LAW §§ 1340-1343 (2003); Sabino Cassese, Global
Standards for National Administrative Procedure, 68 LAW AND CONTEMPORA-
RY PROBLEMS 109, 121 (2005).

5 SCHERMERS & BLOCKER (note 57), at §§ 1196-1200.
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commitment, e.g. through the necessity to provide reasons and justifica-
tion for deviations from the provisions, create soft binding effects. This
is the case with the internal law concerning the functioning of the or-
ganization, but can also be applied to the information administration
“law,” including the control regime, which is set to have external ef-
fects.”

The information exchange through Interpol is based on the voluntary
participation of the respective national or international actors. Hence,
the confidence in the respect for data protection standards is of special
importance. All member states therefore have a great mutual interest in
the protection of the legal administrative framework set by Interpol.
This interest can not be equated with a true legal commitment, but the
rules contain clauses which postulate their own validity and demand a
certain commitment.

The mechanisms of such a limited “legalization” are, above all, provi-
sions establishing the duty to observe the Interpol legal order as a con-
dition for the access to, and participation in, the information exchange
system of the organization. Their wording can be weaker or stronger.
The use of Interpol’s communication systems, for example, is explicitly
bound to the respect of its rules: Article 10.1 of the Rules on the Pro-
cessing of Information establishes general conditions for the processing
of data and permits it only if it “complies with the Constitution and
relevant provisions of the Organization’s rules.”® The creation and the
assignment of the Control Commission with the duty to supervise the
compliance with a part of the Interpol legal order strengthens the en-
forcement and, by this, the effectiveness of the rules.é!

To some extent, legally binding effects may also result from general
principles of law, especially from the human rights. Although the right
to informational self-determination is partially accepted by interna-
tional law, Interpol’s data protection regime in its entirety cannot be
considered as a specification of such generally accepted law.¢

% In some provisions the self-commitment is explicitly laid down, see Art.
4.3(d) of the RPI (note 37).

%0 Other examples to illustrate this are Art. 2(c), 5.3(b), 10.1 of the RPI (note
37).

61 Other indications of a partial “hardening” can be provisions concerning
liability, sanctions, possibilities to file objections, provisos, etc.

%2 On warrants under European Law in particular see MARION ALBERS,
INFORMATIONELLE SELBSTBESTIMMUNG 288 (2005).
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Regardless of the question of legal bindingness, Interpol’s rules repre-
sent a thorough codification of administrative regulations comprising
material standards of information exchange, like data security or confi-
dentiality, as well as procedural and organizational rules, like the rules
on competence, supervision or control. This mirrors the concern for
normative regulation on one hand and for commitment to the rule of
law on the other hand, whereas the latter may anyway be required with
regard to its relevance for fundamental rights.

ITI. The Administration of Information as the Key Function of
Interpol

Interpol’s core function is to support and facilitate the transnational and
international police co-operation.®® In contrast to bilateral co-operation
of police authorities, this means not only operative measures like com-
mon pursuit and observation, but first and foremost the exchange of in-
formation. Competences for operative actions are neither transferred to
Interpol nor to member states which act within the framework of co-
operation through Interpol, because operative police actions form an
important part of national sovereignty. The actual administrative mea-
sures from the perspective of national administrative law, such as extra-
dition, determination of identity and other standard police measures of
crime prevention or prosecution, remain within the responsibility of
individual states.

Hence, Interpol’s functions are limited to the administration of infor-
mation.® It has, in principle, no authority to collect data through its
own investigation. National competences are also preserved when it
comes to the responsibility for data archives and the access to them. In-
terpol’s actual administrative activity thus consists of providing differ-
ent channels and means of information exchange (1.) within the frame-
work of its own procedures and standards. The protection of such
standards is also one of Interpol’s tasks (2.). Interpol has therefore two

03 The list of international agreements, which refers to Interpol’s communi-
cation system, also indicates Interpol’s service function, see at: www.interpol.
int.

%4 TIncluding its own analysis activity. Concerning this limitation see Paul
Higdon, Interpol’s Role in International Police Cooperation, in INTERNATIO-
NAL POLICE COOPERATION, A WORLD PERSPECTIVE 29, 31, (Daniel J. Koenig
& Philip K. Das eds., 2001).
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functions: firstly, to provide the technical infrastructure for communi-
cation and, secondly, to secure its own formal reliability and external
integrity. The latter is necessary to establish a basis of confidence which
goes beyond simple bilateral relations. This twofold warranty and pro-
viding function is a major characteristic of international administration,
at least in the area of public order and security (3.).

1. Providing Informational Infrastructure

Interpol offers to all police authorities involved ways and means for di-
rect cross-border information exchange outside the intergovernmental
and diplomatic channels.5 This informational structure is based on In-
terpol’s communication system. Several data bases and the instrument
of international search warrants complement it.

a) Starting Point: Limited Competences

Outside of its providing function, Interpol has only very limited com-
petences: according to Article 26 of the Constitution, the investigations
are conducted by national authorities. The Rules on the Processing of
Information® grant Interpol only clearly defined competences in data
processing.’” The main responsibility for information, its content and
its distribution remains with its respective source, z.e. the National Cen-
tral Bureau or an authorized national or international office.®® The Gen-

% On Interpol’s major achievement, its special information exchange struc-
ture, see Hoppe (note 8), at 212.

66 See note 37.

7 Although Art. 4.1(b) of the RPI (note 37) contains a general authorization
(“the General Secretariat is also empowered to take any appropriate steps which
may contribute effectively to combating international ordinary-law crime”), it
is limited to the tasks transferred to Interpol. Art. 7(a) which refers to “infor-
mation [...] obtained by the General Secretariat,” has to be interpreted system-
atically from the regulatory context. Hence, the data obtained by Interpol, can
only be secondary data resulting from primary data provided by other entities;
¢f. Art. 8 and 9 of the RPI which do not speak of Interpol as a data source. Art.
8(c) of the RPI speaks instead of the value added by the analysis work (“the
value it adds to an item of information, notably when it carries out analysis
work or issues a notice”).

% Art. 5.3 of the Rules (note 37): “The National Central Bureaus, author-
ized national institutions and international entities shall continue to be respon-
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eral Secretariat administrates the data bases and regulates the access to
information with respect to possible access restrictions imposed by its
respective source.

One important condition for the distribution of data via Interpol, ac-
cording to Article 10.1(a) of the Rules on the Processing of Informa-
tion,® is to respect the terms of use set by Interpol and the human
rights. Furthermore, the information processing must be motivated by a
specific international police interest; moreover, the aims, reputation or
other interests of the organization must not be compromised; the in-
formation must be processed by the source according to the respective
national law including the international duties as well as in accordance
with Interpol’s rules.

In cases where the compliance with these general conditions for the
processing of data via Interpol is not clear, the General Secretariat to-
gether with the NCBs can take “all necessary measures” to ensure that
the criteria for the processing of data are actually met. Only in urgent
cases, i.e. in special situations of immediate physical danger, the General
Secretariat is allowed to transfer relevant information to all National
Central Bureaus after having informed the source of the information
and on the condition that it has had no objection against the transfer of
information.”™

b) I-24/7: The Global Interpol Communication System

The infrastructure for the communication is provided by the communi-
cation system [-24/7, run by the General Secretariat. Since the begin-
ning of the new millennium it serves as a communication basis for over
90% of Interpol’s member states.

With regard to the communication network, Interpol plays a special
role, which enables the member states to communicate safely. The tech-
nical requirements to access the network lie within the responsibility of
the member states. However, within the framework of the technical

sible for the information which they provide through the police information
system and which may be recorded in the Organization’s files.” According to
Art. 5.4, the data source is also entitled to issue restrictions on the access to
data.

9 See note 37.

70 Art. 17.1(c) with Art. 22 of the RPI (note 37).
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support Interpol, if necessary, also supports states whose communica-
tion systems are below Interpol’s standards.

c) Interpol Data Bases

Another element of the Interpol information system are the general and
specific data bases. They have been established in accordance with In-
terpol’s basic Rules on Processing of Information (RPI) concretized by
the Implementing Rules for the RP1.” The Interpol regime offers sev-
eral types of data bases for the Organization:? a general central data
base for the processing of information available at the General Secre-
tariat as well as specialized data bases, which are either connected to the
central data base over an indexing system, e.g. analysis data bases, or
which reasons are run autonomously for security.

Interpol runs data bases to search for persons and objects. Under the
abbreviation ASF (automated search facility) Interpol runs a data base
for stolen motor vehicles and stolen and lost travel documents. Another
data base, with presently approximately 8 Mio. data sets, is used in the
search for lost or forged identity cards. A data base for DNA profiles is
planned for the nearest future. Moreover, a data base for missing people
and unidentified bodies will also be established to be used in cases of
natural catastrophes or terrorist attacks.

d) Interpol’s Wanted Persons Notifications

The so-called Notices, wanted persons notifications issued in Interpol’s
four official languages, are the best known instrument of the organiza-
tion.” They constitute a schematic persons search and alarm system. In-
terpol uses six different searching criteria and colors.

On the highest search level are the so called Red Notices. They are is-
sued for persons, against who a national or international court has is-
sued an arrest warrant. The Notice itself has not the effect of an arrest
warrant. It is solely a request of the issuing entity to provisionally or fi-

71 See note 41.
72 Art. 6 of the RPI (note 37).

73 4556 Notices were issued in 2006, including 2804 Red Notices, see at:
www.interpol.int.



The Administration of Information in International Administrative Law 253

nally arrest the wanted person for extradition. Red Notices can be is-
sued either before a trial or to be able to execute a sentence.

Blue Notices are used to gain additional information on people, who
are connected to a crime. Green Notices are used to issue warnings
against or police information on individuals who have committed
crimes and are likely to commit them again in other states. Yellow No-
tices are used to find missing persons or to identify people who are not
capable of identifying themselves. Black Notices are used to gather in-
formation on unidentified bodies. Orange Notices are warnings against
possible assaults on public security through terrorist attacks or crimes.

Implementing the resolution Nr. 1617 of the UN Security Council,™ a
new wanted notification has been established to fight terrorism: the so-
called Interpol-United Nations Special Notice. With this type of No-
tice, the individuals listed by the Security Council of the UN can also
be searched for worldwide via Interpol.”

The Notices consist of information about items to identify the wanted
person and of legal information on the charges brought against the per-
son, as far as they are available. An alternative to the rather formal No-
tice is the so-called “Diffusion”. This is a message, sent from a National
Central Bureau via I-24/7 to several or all other member states, with the
request to find or arrest a person or to provide additional information.”

1) Legal Requirements

According to Article 10.5 of the RPI,”” Notices are issued by the Gen-
eral Secretariat either at the request of an authorized entity or on its

74 The Resolution requests the UN-Secretary General to cooperate with In-
terpol in order to assist the Committee 1267 of the Security Council in the best
possible way at its work.

75 Mathieu Deflem, Global Rule of Law or Global Rule of Law Enforce-
ment? International Police Cooperation and Counter-terrorism, 603 THE
ANNALS OF THE AMERICAN ACADEMY OF POLITICAL AND SOCIAL SCIENCE
(ANNALS, AAPSS) 240, 245 (2006).

76 12.212 Diffusions were published in 2006. At the end of the year, 18.170
Notices and 35.385 Diffusions were in circulation; see at: www.interpol.int.

77 See note 37.



254 Schondorf-Haubold

own initiative. Usually, the National Central Bureaus are the author of
a Notice. Interpol itself can issue only Green and Orange Notices.™

Before issuing or distributing Notices, especially to other offices than
the NCBs, the General Secretariat has to evaluate, whether the issue is
necessary and advisable with regard to the aims and tasks of the organi-
zation, the respect of human rights and the required security measures
against possible menaces to the police co-operation, to Interpol itself or
to the member states. If a Notice does not meet the formal require-
ments of the Constitution and other Interpol regulations, it has to be
prohibited by the General Secretariat. The implementing rules, which
are not accessible to the public, shall define the exact requirements and
procedures for the issue. Particularly with respect to the Red Notices,
the General Secretariat has been authorized by the General Assembly to
forbid the issuing of a Notice, if it does not meet the requirements of a
request for provisional arrest.”

A reference to the presumption of innocence of the wanted person is
not part of the published rules and regulations. Only the corresponding
pages of the internet appearance of the organization contain explicitly

highlighted warnings of this kind.

i1) Legal Nature of the Notices: Are They International Administrative
Acts?

The Notices issued by Interpol cannot be considered as administrative
decisions on individual cases with transnational effect in the sense of an
“international administrative act”. They lack a character of regulation.
Neither do they constitute an international arrest warrant nor are they
in any other form legally binding for the individuals concerned. They,
however, gain de facto a special relevance to the human rights through
the multiplication of its recipients. Yet, this is not enough to cause a
formal legal character of this measure.®

78 However, this does not result from the RPI of information. It is just
stated on a fact sheet on the Notices on Interpol’s websites; see at: www.
interpol.int.

7 Information from www.interpol.int.

80 On the legal character of requests for mutual assistance, see FLORIAN
WETTNER, DIE AMTSHILFE IM EUROPAISCHEN VERWALTUNGSRECHT 175
(2005).
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At the same time they do not entirely lack external effects. A number of
states recognize the Red Notices, because of their formality and their
formal supervision by the General Secretariat, as an official request for
the arrest of a person. However, such a request does not legally require
the action of national police authorities and can neither provide a legal
basis for it. The national authorities have to decide in accordance with
their national law, how they proceed with this request. Recognizing this
request as a basis for an arrest, could operate an internationalization or
trans-nationalization of a foreign administrative decision. The author of
such a “trans-nationalized” decision, however, is not Interpol itself but
the original author of this Notice. The formal admission procedure by
Interpol cannot be the single cause of internalization. It is just a pre-
condition for the recognition by the other states. The transnationaliza-
tion takes place through the membership in the organization, through
the supervision proviso of the General Secretariat and the recognition
of the transnational effect of the information.

A successful search does not result in Interpol’s further operative in-
volvement, either. Concerned authorities or the public are supposed to
contact the local police office, which then gets in touch with the issuing
authority and initiates the necessary steps. Therefore, the member state
usually gives the initiative for a Notice, and cooperates with one or sev-
eral other member states in order to find and arrest the wanted person.
Id est: existing information is just distributed through a special com-
munication channel. Interpol’s role is limited to that of a service agency.

But the Notices that are distributed by Interpol on its own initiative
must have the same effect: although the General Secretariat takes a deci-
sion that is relevant for the individuals affected by the warning, it af-
fects only the person’s right to informational self-determination. It has
no impact on his or her general rights and legal status, because the
warning does not provide a legal basis for further police actions.

e) The Special Case of Public Searches

Coming back to the initial example of the public searches of persons
suspected to have committed serious crimes: this kind of measure is not
mentioned in the Interpol legal regime. Neither Interpol disposes of a
special authorization to use this instrument, nor are there any proce-
dural requirements or guaranties for legal protection. In contrast to the
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strict requirements for such measures in domestic law,8! their success
and effectiveness alone are not at all a sufficient basis for Interpol’s ac-
tivity. The public searches initiated by Interpol are not in conformity
with basic requirements for criminal or administrative procedures af-
fecting individual rights.

2. Preserving the Normative Infrastructure

Apart from this providing function, Interpol also has a normative war-
ranty function (Gewdhrleistungsfunktion). The technical infrastructure
as a basis for international administrative co-operation only works
within a normative frame, which ensures a minimum level of the stan-
dards which the cooperating member states would otherwise have to
maintain themselves. Of main interest are: the criteria of the informa-
tion treatment concerning data security, accuracy and responsibility.
From the perspective of the administrative law, Interpol has given itself
an extensive system of regulations,® and the organization has commit-
ted itself to ensure the respect of the member states for this system.

3. Administration of Information as an (a-)typical International
Administrative Activity

The core functions of Interpol are addressed to the authorities of its
member states. In contrast to traditional measures under public interna-
tional law, the Organization goes beyond the conventional scheme of
international actors, who are neither national authorities nor individu-
als. The orientation on national authorities or directly on individuals is
one of the main characteristics of international administration.

The direct impact on individuals is, however, not necessary. Such indi-
vidual-oriented activity is in fact not Interpol’s task: it has no transna-
tional or international powers with regard to the individual. Neverthe-
less, its activity is directly relevant to the fundamental rights, through
the multiplication of access to, and processing possibilities of personal
information.

From the national perspective, this administration seems to be atypical
because it is not based on “administrative decisions”. In areas where na-

81 See § 131 - § 131 ¢ of the German Strafprozessordnung (Code of criminal
procedure — StPO).

82 See C. II.
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tional sovereignty is strictly observed, this could, on the other hand, be
a typical characteristic of international administration. If the enabling
and facilitating function for other administrative activity is predomi-
nant, the administration can not be described from the decision based
perspective, but has to be analyzed with regard to this particular guar-
antee and providing function. The fact that Interpol has created a gen-
eral administrative procedural system, which does not only focus on a
single procedure but takes Interpol’s entire activity into account, also
speaks for this.

IV. Supervision and Control

The control perspective is relevant for Interpol for two reasons: on the
one hand, the question arises whether the warranty and providing func-
tion (“Gewdibhrleistungs- und Bereitstellungsfunktion”) of Interpol in-
cludes any control or supervision functions regarding the authorities
which participate in the exchange of information. In other words, the
question is whether Interpol controls the information transfer not only
formally but also substantially with respect to its content. A different
matter is the control of Interpol’s international administration, ze. the
mechanisms which are used to control Interpol’s own activity. Both as-
pects of control mechanisms are typically based on co-operation and
voluntary participation. Like in the case of co-operation within a net-
work, the control perspective rather depends on mutual confidence
than on strict enforcement of positive law.

1. Interpol as a Control Instance

As an institution with a predominantly supporting and facilitating func-
tion, Interpol has no central, extensive control or supervision powers
with regard to information exchange between authorities. In order to
preserve territorial police competences, and by that in the end national
sovereignties, the basic competence for the respective information and
its content remains with the authorities involved.®

The warranty and providing function is not limited to making available

the technical infrastructure, which, as such and without a normative
frame, would not be sufficient to establish a confidence basis for police

8 See Art. 5.3 and 5.4 of the RPI (note 37).
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co-operation. This legal framework itself has to be protected. By ad-
ministrating data bases, granting access and distributing Notices, the
organization can influence the effectuation and implementation of its
law. Nevertheless, the opportunities to exercise control are usually lim-
ited to an external, rather formal control.# Before issuing a Red Notice,
the General Secretariat checks for example whether the formal applica-
tion contains all information required. Nonetheless, the source remains
responsible for the content; there is no control of an application’s sub-
stance by Interpol.

Article 10.1(b) of the Rules on the Processing of Information (RPI)%
underlines this by stating: “The information is considered, a priori, to
be accurate and relevant, if it has been provided by a National Central
Bureau, an authorized national institution or authorized international
entity.”

This fact, however, does not answer the question whether a substantive
control by Interpol would be excluded entirely. Even if such a compe-
tence is not explicitly granted in the regulations, it could for once arise
from the reiterated duty to respect the human rights. The presumption
of correctness would also not contradict such competence. On the con-
trary, it can be argued that this presumption may be refuted in particu-
lar cases. Even if an obligation to control the content does not exist,
such a control by the General Secretariat as well as by the Control
Commission is not precluded in principle. An enforceable right of the
concerned person, state or authority to control substance is, however,
not adherent. Interpol’s regulations are generally based less on en-
forcement and coercion — which the Organization could not justify
anyway because of the lack of legal commitment — and more on co-
operation and voluntary participation. Being part of a comprehensive
network, “the General Secretariat shall remind the National Central
Bureaus” “whenever necessary, and at least once a year” “of their role
and responsibilities connected with the information they process
through the Organization’s channels, particularly with regard to the ac-
curacy of that information and its relevance in relation to the purpose

84 See Art. 9(a) of the RPI (note 37): “The General Secretariat shall take all
necessary measures to protect the security, z.e. the integrity, and confidentiality
of information provided and processed through the police information system.”

85 See note 37.
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for which it is provided.”¢ Similarly, Interpol’s other control instru-
ments are also established to provide amicable settlement of disputes.®

The question of Interpol’s competence for control of substance arises
especially in the case of the Terrorism Notices. Even if, according to
Article 25 of the UN Charter, the decisions of the Security Council, z.e.
the lists issued in Security Council resolutions, are binding only the
members of the UN, it could be argued that Interpol as an international
organization is bound in the same way, so that it would be precluded
from a control of these lists. Such hierarchy of international administra-
tive law could emerge, firstly, from the international obligations of the
organization, or secondly, from a possible self-commitment resulting
from the recognition of law regimes of other international organiza-
tions or through the commitment of Interpol’s member states.

2. Control of Interpol’s International Administration

With regard to Interpol’s international administrative activity, there are
several soft enforcement and supervising mechanisms. The Commission
for the control of Interpol’s files thereby assumes a special role. Judicial
control is not envisioned.

a) Instruments of Internal Control

The Interpol legal order includes a number of report obligations of the
General Secretariat vis-a-vis the General Assembly or the National
Central Bureaus and other entitled entities. E.g. a list has to be issued
annually naming all international organizations that have access to In-
terpol’s data files; another list covers the access of national authorities.
Other reporting requirements relate to the establishment and manage-
ment of Interpol data bases.

8 Art. 5.1 of the RPI (note 37).

87 See Art. 4.2 of the RPI (note 37) relating to requests for information and
Art. 24 concerning the dispute settlement: “Disputes that arise between Na-
tional Central Bureaus, authorized national institutions, [...] or between one of
these entities and the General Secretariat in connection with the application of
the present Rules and the implementing rules to which they refer, should be
solved by concerted consultation. If this fails, the matter may be submitted to
the Executive Committee and, if necessary, to the General Assembly in con-
formity with the procedure to be established.”
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Further control mechanisms are prior consultation and approval obliga-
tions: the General Secretariat, particularly before issuing implementing
measures, has to consult the Commission for the Control of Interpol’s
data files. In special cases, it must ask the General Assembly for permis-
sion. To establish new data bases the General Secre