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Foreword

This is the book I wish I'd been given in 1977. A new law school graduate, I had
accepted a job at the Wall Street law firm Lord, Day & Lord. Upon arriving [ was
told I had the good fortune to be assigned to the legendary Gordon Spivack’s
antitrust team. The problem was I had no idea what that meant. I had not taken
a course on antitrust law and had only a dim awareness that there was such a
thing. The only economics I knew came from a one-semester mandatory intro-
ductory course I had taken as a modestly motivated college freshman ten years
earlier. I had never worked at a law firm and had no idea what law practice at a
large corporate firm involved, let alone what went into practicing antitrust law.

I soon discovered to my chagrin that there was no single source to guide
me through the maze of statutes and regulations that made up the antitrust
laws, nothing to show me where to find them, what they meant, or how they
were enforced. And there was nothing to introduce me to the new concepts
and strange new uses of words I would encounter—per se versus rule of
reason, horizontal versus vertical, cross-elasticity of demand, supply-side
substitutability, monopsony, nolo contendere, and on and on. Nor was there
anything to introduce me to how antitrust was practiced.

Most readers will probably not be as clueless as I was. Nonetheless,
[ thought then, and remain convinced, that there was a need for a one-volume
book, written in plain English and readable in a sitting (admittedly a fairly
long one), that surveys and categorizes the United States antitrust laws and
the cases interpreting them, describes how and by whom these laws are
enforced, and introduces the reader to the practice of antitrust law.

This book should be useful to law students; new attorneys who, like I was,
are just beginning in antitrust practice; more senior lawyers at firms or in
corporate legal departments seeking a refresher or quick introduction; non-
U.S. competition law attorneys; journalists; and anyone else seeking an intro-
duction to and overview of U.S. antitrust law, enforcement, and practice.

Chapter 1, “Overview and History of U.S. Antitrust Enforcement,” con-
tains an introductory overview of the U.S. antitrust laws and a brief review of
the history of U.S. antitrust enforcement. This chapter traces the evolution of
antitrust doctrine and enforcement decisions. Chapter 2, “Federal Antitrust
Statutes,” contains summaries of each of the most important federal antitrust
and related statutes. These are the primary sources and the foundation upon
which antitrust case law and enforcement are built.

XVii
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Foreword

Chapters 3 to 7 contain a narrative discussion of the principles of U.S.
antitrust law as contained in the statutes, court decisions, and enforcement
guidelines. The chapters are organized according to the primary antitrust
statutes. Chapter 3, “Agreements in Restraint of Trade—Sherman Act,
Section 1,” covers Section 1 of the Sherman Act, which outlaws agreements in
restraint of trade (or, as referred to in the European Union, anticompetitive
agreements and concerted practices). Chapter 4, “Monopolization and
Attempted Monopolization—Sherman Act, Section 2,” covers Section 2 of
the Sherman Act, which outlaws monopolization and attempted monopoli-
zation (abuse of a dominant position). Chapter 5, “Mergers, Acquisitions,
and Joint Ventures—Clayton Act, Section 7,” covers the section of the Clayton
Act which outlaws anticompetitive mergers, acquisitions, and joint ventures
(mergers and concentrations). Chapter 6, “Premerger Notification—The
Hart-Scott-Rodino Act,” covers the Hart-Scott-Rodino Act, which regulates
the premerger notification and merger clearance processes (prior notification
and clearance). Chapter 7, “Mergers, Acquisitions, and Joint Ventures—
Clayton Act, Section 7,” covers the Robinson-Patman Act, which outlaws
price discrimination.

The narrative contained in these five chapters cites and discusses numerous
U.S. Supreme Court decisions. It also cites lower court decisions and second-
ary sources. But it makes no attempt to provide an exhaustive catalogue of
lower federal and state court decisions for research purposes. Nor does it
delve in depth into all the fine points and legal and economic intricacies that
occupy full-time U.S. antitrust lawyers. Instead, its purpose is to convey an
understanding of broad principles, statutory mandates, and statements of the
regulatory agencies. At the same time, it should provide a running start for
those interested in doing further research.

The booK’s final chapter, Chapter 8, is called “Antitrust Enforcement.” It
describes and outlines the activities of the four groups that actually enforce
the U.S. antitrust laws: (1) the Antitrust Division of the U.S. Department of
Justice; (2) the Federal Trade Commission; (3) the attorneys-general of the
fifty individual states of the union; and (4) private civil litigants.

The book also contains an “Appendix” designed to provide context for
non-U.S. lawyers and others not familiar with the U.S. federal and legal sys-
tems and the judicial decision-making process. The “Appendix” describes
those systems, traces the progress of a case through the U.S. federal courts,
and explains the system of citation used in this book.

In addition to the traditional index and case and authority tables, the book
contains a comprehensive “Glossary” that provides short definitions of
common and arcane legal and economic terms and concepts. The glossary is
cross-referenced to relevant sections of the main text. Used alone, the glos-
sary provides a quick and easy introduction to, or review of, the often coun-
terintuitive vocabulary of antitrust. Used in combination with the index and
tables, the glossary will help jump-start research into unfamiliar areas.
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2 Chapter 1 Overview and History of U.S. Antitrust Enforcement
§1.01 Overview

The antitrust laws are the original—and in many ways most important—
component of the United States’ federal economic regulatory scheme. The
antitrust laws seek to protect free markets and vigorous competition by set-
ting limits on the collusive and predatory conduct and monopolistic abuses
that free markets often breed. As the United States Supreme Court has put it:

Antitrust laws in general and the Sherman Act in particular are the Magna
Carta of free enterprise. They are as important to the preservation of economic
freedom and our free-enterprise system as the Bill of Rights is to the protection
of our fundamental personal freedoms.!

The antitrust laws’ primary focus is marketplace competition. American
antitrust has its roots in the English common-law tort of unfair competition.
Indeed, in England and Europe, what America calls antitrust law is commonly
referred to as competition law. But modern American antitrust is, at bottom,
a creature of statute.

Congress passed the first antitrust law, the Sherman Antitrust Act in 1890
to attack the trusts—oligopolistic cartels that acted collusively rather than
competitively—that dominated portions of American commerce during the
industrial age. Over the ensuing years, the United States federal government
has created a comprehensive series of statutes and regulations aimed at
preserving and regulating marketplace competition. These statutes include
the Clayton Act (1914), the Federal Trade Commission (FTC) Act (1914), the
Robinson-Patman Act (1936), the Cellar-Kefauver Amendments to the
Clayton Act (1950), and the Hart-Scott-Rodino Antitrust Improvements
(HSR) Act (1976). The states have followed suit by enacting their own anti-
trust statutes. Most are based on, and some are even stricter than, the Sherman
Act and the other federal statutes.

The federal statutes include provisions that outlaw price-fixing, certain
tying arrangements, bid-rigging, monopolization, anticompetitive mergers
and acquisitions, price discrimination, predatory pricing, and other restraints
of trade or unfair methods of competition deemed incompatible with an open
and competitive marketplace. To underscore their seriousness, the antitrust
laws, have, from the beginning, treated violations as criminal as well as civil
offenses. Lengthy prison terms and substantial fines await both individual
and corporate violators.

Theoretically, all of the U.S. antitrust laws carry criminal penalties. In
practice, however, the U.S. federal antitrust enforcement authorities do not
prosecute all antitrust violations as criminal offenses. Instead, they confine

1. United States v. Topco Assocs., Inc., 405 U.S. 596, 610 (1972).
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criminal prosecutions to hard-core cartel activity, i.e., clear-cut, plainly
anticompetitive violations such as price-fixing and bid-rigging.

To further encourage compliance—and to encourage private as well as
government enforcement—the antitrust laws permit individuals or compa-
nies injured by violations to sue for three times their actual damages (treble
damages). And, in a departure from the usual American rule that each party
to a litigation is responsible for paying its own court costs and attorneys’ fees,
the antitrust laws require losing antitrust defendants to pay the plaintiff’s
court costs and attorneys’ fees.

The antitrust laws have spawned a large regulatory and enforcement
framework. Two federal agencies, the Department of Justice’s (DOJ’s)
Antitrust Division and the Federal Trade Commission (FTC) are responsible
for enforcing of the federal antitrust laws and for creating and implementing
of additional rules and regulations. The attorneys general of the fifty individ-
ual states enforce their own antitrust laws and can also bring suit on behalf
of their constituents under the federal antitrust laws. Private civil plaintiffs,
including a group of lawyers who specialize in bringing large antitrust class
actions on a contingency fee basis, complete the enforcement apparatus.

The common law—legal principles established not by statute but through
court decisions and reliance upon precedent—has also played an important
role in developing of antitrust law. The Sherman Act’s broad ban on
“contracts, combinations and conspiracies in restraint of interstate trade”
would, if not narrowed by court interpretation, outlaw every contract or
agreement involving commerce that crossed a state boundary within the
United States. The other antitrust statutes, though sometimes more specific,
also leave ample room for interpretation. Combined with the incentive to
litigation provided by treble damages; attorneys fees; and the broad enforce-
ment authority vested in the FTC, the DOJ, and state attorneys general, these
statutes have led to the creation of an enormous body of case law interpreting,
reinterpreting, and refining the antitrust laws.

Although the basic concepts of antitrust—hostility to monopoly and
oligopoly practices and the preservation of competition—have long been
clear, the courts’ and the regulatory authorities’ interpretation of the laws has
continuously evolved. Many decisions—even Supreme Court decisions—and
statutes once viewed as stating core antitrust principles are now deemed
economically and legally unsound, and have either been overruled or are
simply ignored.

Certain assumptions underlying the antitrust laws have been widely
accepted: Free markets are the most efficient and fairest—or least inefficient
and least unfair—form of economic organization; competition on price,
terms, service, efficiency, and innovation is indispensable to the proper func-
tioning of a free market; monopoly, oligopoly, and collusion are antithetical
to competition; and some form and level of regulation—with both the form
and extent of regulation open to debate—is necessary to ensure that the free
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markets, and competition, operate fairly and efficiently. As in any competitive
enterprise, there must be rules and referees to enforce the rules. There is also,
as in any competitive enterprise, constant bickering about the effectiveness of
the rules, their meaning, and the fairness of their enforcement.

Antitrust has long been the subject of political controversy in the United
States, controversy that has more recently been exported to Europe and,
increasingly, the rest of the world. From the passage of the Sherman Act in
1890 to the present, accused monopolists and other subjects of government
or private antitrust actions have vilified the antitrust laws or their enforcers as
anti-business or as outmoded and lacking relevance to modern business.

The attacks on antitrust have not come only from those on the receiving
end of antitrust enforcement and their defenders. A theoretical debate has
long raged over what the fundamental goals of the antitrust laws are, what they
should be, and how best to achieve them.? Issues in the debate include whether
big alone is bad; whether the antitrust laws should be enforced vigorously to
prevent major accumulations of wealth or productive capacity; whether the
antitrust laws should be used to prevent corporations from becoming “too big
to fail;” whether monopolies are inherently evil and should be punished or
broken up, or whether they are simply evidence of successful business prac-
tices; whether monopolies are inherently self-destructive because they have no
need to remain competitive and so should be left to the mercy of market forces
rather than be the subject of regulatory action; whether antitrust should pro-
tect small competitors or simply ensure that consumers get the lowest, most
competitive prices and best services; what form antitrust enforcement should
take; how many competitors are necessary to guarantee adequate competition
in a market; whether there is such a thing as an inherently efficient natural
monopoly that should be permitted to exist, and, if so, whether and how it
should be regulated; and whether antitrust enforcement is the most efficient
means of promoting competition and regulating monopolies, or whether the
free market is a more efficient regulator that needs little help except for polic-
ing and punishing the most egregious violations of fair competition.

These issues arise from tensions inherent in the free enterprise system.
Take monopolies. By definition a monopolist, i.e., one with market domi-
nance, has no, or no effective, competitors. A monopolist thus lacks the spurs
provided by competition to low pricing; innovation; and the improvement of
productivity, service, and quality. Monopolies also tend to be highly profit-
able. By definition, a monopolist can price its products with a minimum of
concern about competition.

But profits and market dominance are the prizes businessmen play for in
free markets. Monopolies can be the product of the rigorous application of
those very qualities that antitrust aims to encourage—innovation, efficiency,

2. See generally Robert Bork, The Antitrust Paradox (Basic Books 1978).
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and low pricing. Thus, one continuing issue is how to retain the incentive of
fairly earned monopoly profits, while discouraging, and, when necessary,
punishing or otherwise discouraging those who seek or maintain monopolies
by unfair or predatory methods or who use monopoly power in one market
(however achieved) to obtain similar power in a separate market.

Similarly, there is inherent tension between the antitrust laws, with their
hostility to monopoly, and the intellectual property laws, most notably the
patent laws. To encourage innovation, the patent laws—and to a lesser degree
the copyright and trademark protection laws—award limited monopolies to
those who take the trouble and financial risk to create new goods, services,
and ideas. The result has been increasingly frequent and important collisions
between the antitrust and intellectual property laws.

§1.02 A Brief History of U.S. Antitrust
Enforcement

[A] Introduction

One result of the contradictions inherent in antitrust and the evolving politi-
cal, judicial, social, and academic views of its application and relevance has
been what some commentators have likened to a pendulum swing in the
amount and nature of antitrust enforcement. In this view, the pendulum has
swung from the fervor of the trustbusters at the dawn of the twentieth cen-
tury to neglect during the Great Depression and World War II. After the war,
the pendulum swung slowly back, reaching an extreme in the 1970s with the
government structural cases seeking the breakup of IBM and AT&T, only to
swing back in reaction to the attacks of the Chicago School of law and
economics, whose ideas originated at the University of Chicago, as reflected
in the policies of the Reagan and first Bush presidential administrations
(1980-1992).

The pendulum swung back toward increased enforcement during the
Clinton administration (1992-2000), both as the result of deliberate govern-
ment policy and in reaction to the unprecedented merger wave that occurred
in the last half of the 1990s. Once again, the government was emboldened to
take on not just price-fixers—which it prosecuted in record numbers—and
those attempting major mergers or acquisitions, but also monopolists, as
represented by the government cases against Intel and Microsoft.

George W. Bush’s administration (2000-2008) saw the pendulum move
back to the right. The administration professed its belief in minimal regula-
tion and free markets, and backed up that position by settling the Microsoft
case and cutting back drastically on merger challenges. The DOJ did continue
to heavily prosecute international price-fixing cartels—often the result of
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companies taking advantage of a leniency policy adopted in the 1990s that
rewards the first company in a conspiracy to report its own price-fixing with
freedom from criminal liability.

The election of Barack Obama and the global economic meltdown that
occurred at the end of 2008 appear to presage a return to more vigorous anti-
trust enforcement. Newly appointed heads of the FTC and DOJ’s Antitrust
Division have promised increased vigilance and enforcement activity.
Interestingly, certain issues that seemed to have faded from the antitrust
debate resurfaced in the wake of the failure of many large institutions—
particularly whether antitrust enforcement should be used to prevent compa-
nies from becoming “too big to fail,” i.e., growing to a point where their
failure could not be tolerated by the system.

Not all commentators agree that the pendulum is an appropriate analogy
for the changes in antitrust enforcement over the years. Instead, some argue
that the process has been more one of evolution and refinement. According
to this view, over time, antitrust enforcers’ understanding of the economic
consequences of their actions has improved, allowing them to minimize their
interference with market forces and focus their enforcement resources on
truly harmful activities.> Moreover, there are certainly correlations between
the levels of antitrust enforcement and economic conditions and which political
party is in power.*

[B] The Early Years: 1890-1955

The U.S. Congress passed the Sherman Act in 1890 in response to a growing
fear of the enormous accumulations of capital and resources achieved by
trusts during the industrial age. In the twenty-odd years immediately following
the passage of the Sherman Act in 1890, the government used its newfound
power to break up trusts or cartels in the steel, rail, and petroleum industries.
In 1914, Congress passed the Clayton and FTC Acts, giving the government

3. See, e.g., Antitrust Magazine, Spring 2004, Vol. 18, No. 2, the entire issue of which is devoted
to exploring the question “Government Antitrust Enforcement—Pendulum or Continuum?”
(Published by the Antitrust Law Section of the American Bar Association.) The DOJ has
posted on its website a useful pictorial timeline of antitrust enforcement highlights, beginning
with the passage of the Sherman Act in 1890. See http://www.usdoj.gov/atr/timeline.pdf.

4. Another approach has been to examine and trace the course of the outcomes of antitrust cases
in the Supreme Court. See Ginsburg and Brannon Antitrust Decisions of the U.S. Supreme
Court, 1967-2007, www.globalcompetitionpolicy.org (Nov. 5 2007). The authors observed
that from 1967-1976 plaintiffs won the majority of cases, from 1976-1996 plaintiffs and
defendants split the victories evenly, and since 1996 defendants have won the large majority.

5. See Standard Oil Co. of N.J. v. United States, 221 U.S. 1 (1911); United States v. Addyston Pipe &
Steel Co., 85 F. 271 (1898), aff d, 175 U.S. 211 (1899); United States v. Trans-Missouri Freight
Assn, 166 U.S. 290 (1897).
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still greater enforcement power and tools, including the power to prevent the
creation of—not just attack the existence of—monopolies and cartels.

Shortly thereafter, however, the antitrust laws fell into a period of limited
use that lasted through the 1920s, the Great Depression, and World War II.
The only development from the period that retains significance today was
Congress’s passage of the Robinson-Patman Act in 1936. The Robinson-
Patman Act sought to protect small businesses by outlawing price discrimi-
nation and predatory pricing. Price discrimination is the practice of charging
lower prices to larger, more powerful customers than to smaller, weaker cus-
tomers. Predatory pricing involves charging below-cost prices to drive out
competition in the hopes of later recouping losses through monopoly-level
pricing.

Even before its passage, the Robinson-Patman Act’s partial outlawing of
lower prices was criticized as antithetical to the goals of antitrust. Nevertheless,
at one time, the government actively enforced the act and the DOJ actually
sought criminal sanctions for its violation. Today, however, the federal
authorities have effectively withdrawn from enforcing the act. But despite the
government’s withdrawal and despite continuing attacks, the Robinson-
Patman Act remains in force. Because civil treble-damage liability in suits
brought by private plaintiffs remains a possibility, antitrust attorneys must
still counsel clients about how to comply with the act—an often-difficult
challenge given the act’s counterintuitive nature and the resulting confusion
in the decisional law.

[C] Antitrust Enforcement at its Height: 1955-1980

Antitrust enforcement returned to the fore in the late 1940s and 1950s as
American corporations, revived by the war effort and the beginnings of the
postwar economic boom, began to increase their power. As they grew in size,
they once again came to be seen as threats—potential or actual—to the public
welfare. Government antitrust authorities began to increase antitrust prose-
cutions. In the late 1950s and into the 1960s, the government began to bring
and win criminal prosecutions against major corporations for nationwide
price-fixing conspiracies and, for the first time, to send corporate executives
to jail. During this same period (and into the 1970s), the agencies attacked
many mergers and acquisitions using novel and aggressive theories that led to
numerous Supreme Court decisions. Some of those decisions remain impor-
tant landmarks. Others are today viewed as having been far too restrictive
and are not given much, if any, credence by the courts or the agencies.

In the late 1960s, as antitrust enforcement increased, the government also
once again began to bring—on a scale unmatched since the early years of the
century—so-called structural cases, most notably against IBM and AT&T.
These prosecutions sought the breakup of what had once been viewed, especially
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in the case of AT&T, as natural monopolies. Natural monopolies were those
that seemed to arise “naturally” in industries in which it appeared to make
sense that there be a single supplier of a uniform product in a network. As a
corollary, it was believed that these industries needed to be regulated.
Examples included telephone, electric utilities, railroads, airlines, and the
post office.® In addition, the federal regulators began to take an adversarial
approach to mergers and acquisitions deemed likely to harm competition
then or in the future. Because the parties were not required to notify the gov-
ernment of their merger plans in advance, merger enforcement involved
either last-minute rushes to the courthouse by government lawyers seeking
preliminary injunctions against impending transactions or government
lawyers’ requests that the courts undo already-completed mergers.

The obvious inefficiency of this approach led to the passage, in 1976, of the
Hart-Scott-Rodino Antitrust Improvements Act (the Hart-Scott-Rodino or
HSR Act). The HSR Act required that parties planning mergers, acquisitions, or
joint ventures over a certain dollar size notify the DOJ and the FT'C and, typi-
cally, wait thirty days before closing. This thirty-day waiting period gave the
regulators a chance to screen proposed transactions and demand changes to, or
bring court challenges against, those that they believed were likely to harm
competition. The act provided a fifteen-day waiting period for certain cash
tender offers in recognition of the dynamic nature of many such transactions.

At roughly the same time that government antitrust enforcement was
growing rapidly in the late 1950s and early 1960s, a small group of plaintiffs’
lawyers came up with the idea of combining the class action with the antitrust
laws’ treble-damage provisions. This led to massive, often “bet-your-company,”
lawsuits against offending companies. Frequently, these antitrust class actions
were piggyback (or follow-on) cases that used facts developed in DOJ crimi-
nal prosecutions of nationwide price-fixing conspiracies. Thus, it was anti-
trust that gave birth to the massive class actions that are now common in so
many other economic areas, from securities, to products liability, environ-
mental and airplane disasters, and insurance. One result was the widespread
institution of corporate antitrust compliance programs. These programs are
aimed at educating corporate employees—especially those in sensitive areas,
such as sales, marketing, and business planning, where collusion tends to
breed—about the requirements of the antitrust laws.

6. Although the notion of natural monopolies would seem to have been discarded with deregula-
tion of these industries, the modern emphasis on “network” effects and calls for uniformity of
standards in various areas of the computer and telecommunications industries plainly relates
back to that concept.
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[D] Antitrust Enforcement Wanes in the Reagan-Bush (1) Era

Antitrust enforcement and civil litigation peaked in the mid-to-late 1970s.
The pendulum began to swing away from activist antitrust enforcement—or
the refinement of economic and judicial thought accelerated—in part in
response to vigorous advocacy from the Chicago School of law and econom-
ics. This group of academics, lawyers, economists, and judges argued for the
application of economic principles in legal decision making—something they
believed was especially critical in antitrust.

Adherents of the Chicago School deplored what they viewed as the eco-
nomically unsound excesses of many of the government enforcement actions
and the Supreme Court antitrust decisions of the previous twenty years,
especially in the areas of monopolization and mergers. They preached instead
that two principles should control all antitrust enforcement and judicial deci-
sions: (1) The one and only goal of antitrust should be the enhancement of
consumer welfare, which they defined primarily as lower prices; and (2) in
most cases, the market is better—more efficient, fairer, and wiser—at detect-
ing and punishing anticompetitive behavior than are government regulators
or the courts.

The election of Ronald Reagan in 1980 signaled a major change in govern-
ment antitrust enforcement efforts. President Reagan and his antitrust
appointees espoused the Chicago School theories and acted on those beliefs.
They quickly reduced the budgets of the antitrust enforcement authorities.
Within a short time, the Reagan enforcers had abandoned the IBM case and
settled the AT&T case. (In the latter, they did achieve a major breakup of
AT&T and its local operating companies, a development that dramatically
affected the telecommunications industry both here and abroad.) The Reagan
antitrust enforcers never brought another major monopolization case—
indeed, federal regulators did not bring another until the late 1990s.

In the area of merger enforcement, the Reagan regulators expressed and
practiced the view that it was their job to help companies, not to get in their
way. Thus, the agencies no longer took an aggressively hostile attitude toward
potentially troublesome mergers and acquisitions. Instead, they sought to
work with companies to eliminate troubling aspects by reconfiguring the pro-
posed transactions through divestitures, licensing, or more creative methods.

As part of this cooperative approach, in 1982, the DOJ and FTC jointly
published the first Merger Guidelines. The Merger Guidelines described the
analysis that government lawyers and economists undertake when reviewing
a proposed merger. The guidelines helped companies and their own lawyers
and economists better evaluate the likelihood that the agencies would chal-
lenge a proposed transaction. They also allowed deal makers to tailor their
transaction to avoid problems, be better prepared to defend it during pre-
liminary discussions with the regulators, and have prepared themselves in
advance for likely alteration demands from the regulators. The result of this
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combination of circumstances was a dramatic decrease in the percentage of
litigated merger cases.

There were similar changes in criminal enforcement. Disdaining major
nationwide price-fixing prosecutions, the Reagan DOJ focused instead on
smaller, more localized conspiracies. They concentrated especially on
bid-rigging in the construction trades and other localized industries. This
approach enabled the DOJ to rack up impressive numbers of convictions,
fines, and jail sentences.

At the same time, the Reagan administration made a point of seeking out
adherents of the Chicago School for judicial appointments. And they pro-
vided training in Chicago School economic and antitrust theory for judicial
appointees and sitting judges. Merger challenges became much more difficult
and the number of litigated merger cases dropped dramatically. As these
judges’ influence began to spread, judicial opinions began to make it more
and more difficult to obtain plaintiffs’ verdicts in areas of antitrust outside of
the classic, per se illegal price-fixing and bid-rigging.

Antitrust enforcement continued to wane throughout the Reagan admin-
istration and the four years of the first Bush administration. Their hands-off
approach was in part the result of budget cuts and a tidal wave of Hart-Scott-
Rodino premerger filings. But it may also have been attributable to discour-
agement resulting from a lack of success when they did go to court to challenge
a merger and the success of the collaborative process fostered by the Hart-
Scott-Rodino Act and the Merger Guidelines.

As enforcement waned, so did private civil litigation. With fewer, smaller,
prosecutions to use as springboards, the class action plaintiffs’ bar began to
look elsewhere for cases. Private litigants were also discouraged by what, at
times, approached hostility from the bench fo