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PREFACE

The Law of Healthcarve Administration is intended to give readers some
appreciation of the role law plays in the everyday operation of our health-
care system. The book was first published in 1988, when the late Arthur
F. Southwick was a guiding light in our field. It was the first to capture the
essence of health law from management’s perspective. I have been privi-
leged to carry Professor Southwick’s legacy through the third and fourth
editions, and now it is time for the fifth.

My publisher has told me—probably in an effort to inflate my ego and
keep me writing (it worked on both counts!)—that this is one of the best-
selling books ever published by Health Administration Press. Its continued
popularity in a rapidly changing field is a powerful reminder that “law is the
warp and woof of healthcare,” to paraphrase one of my former bosses.

The goal for this edition was to retain the book’s basic format but
to make the following important changes:

e New developments in several areas are discussed. Although the law
changes at a glacial pace, small avalanches do happen from time to
time. I point these changes out, including those in the areas of
HIPAA, abortion, and withholding life-sustaining treatment.

e Plain language is used as much as possible. Legalese can induce not
only confusion but also somnolence; both should be avoided.

e Chapters have been reordered for a different and better flow to the
material.

e The chapter formerly entitled “Corporate Compliance Programs in
Healthcare” has been reworked to give greater emphasis to health-
care fraud and abuse issues. It is now called “Fraud, Abuse, and
Corporate Compliance Programs.”

e Chapter Objectives now introduce each chapter, giving the reader a
quick preview of the lessons in each chapter.

e Legal Briefs, Legal DecisionPoints, and The Law in Action are sprin-
kled throughout the chapters. Legal Briefs offer extra information,

Xi
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not always about legal matters, that adds interest to the learning of
concepts. Legal DecisionPoints include legal scenarios for further
thought. The Law in Action boxes lay out actual cases and outcomes
and are akin to the “war stories” that I often tell in class and that
seem to stimulate good discussion. Questions and scenarios raised in
these three extra elements will spur critical thinking and hopefully
add to students’ understanding of the concepts in the chapter.

* Chapter Summaries and Chapter Discussion Questions follow each
chapter.

e The appendix in the fourth edition has been abandoned in favor of
some excerpts of judicial decisions in the pertinent chapter.

e Now located at the end of each chapter is The Court Decides section.
Most cases in this section are accompanied by discussion questions. The
cases in this section are compiled from the opinions of various federal
and state courts. They are presented to illustrate the legal principles dis-
cussed in the chapter. Deletions I made from the original texts of the
opinions are generally indicated by ellipses; in some instances, however, I
summarized lengthy omissions and placed them in brackets and they are
italicized. Asterisks (***) sometimes indicate omissions in the original
texts of opinions because this tends to be the judiciary’s style. Except
where pedagogic purposes require their retention, all notes and in-text case
citations have been omitted from the opinions without notation.

* A Glossary of important definitions is now available.

e Suggested Readings have been added for the inquisitive mind,
whether the instructor’s or the student’s.

e The List of Cases in the fourth edition has been renamed Case
Index, to reflect its format at the end of the book.

For professors who assign this textbook in their courses, Power-
Point presentations with accompanying notes are available. Additionally,
there is an Instructor’s Manual with suggested talking points for the Legal
DecisionPoints, Chapter Discussion Questions, and The Court Decides
discussion questions as well as chapter overviews and main topics, with
additional material provided as pertinent. To gain access to the instruc-
tor’s resources, e-mail hapl@ache.org.

I hope this book fills a need for a pragmatic health law text for stu-
dents and faculty of healthcare administration, nursing, and public health
programs and related disciplines. It may also be useful to health administra-
tion executives.

Thanks go to numerous persons who submitted suggestions and
keen insights based on their experiences with the earlier editions and/or
their review of the manuscript of this edition. Among these people are
David V. Kraus at the University of California San Diego Medical Center;
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Clifford Mills of Seattle, Washington; Jeffrey Poster of Arlington, Texas;
and Tadd Pullin of Houston, Texas.
I also want to thank the staff of Health Administration Press for

their patience and professional support during the long process of bring-
ing this fifth edition to press.

J. Stuart Showalter, JD, MES
Orlando, Florida






THE ANGLO-AMERICAN LEGAL SYSTEM

After reading this chapter, you will

e understand that law comes from four basic sources:
constitutions, statutes, administrative regulations, and
judicial decisions.

* know that in the U.S. legal system, no one branch of
government is meant to be more powerful than the
others.

* be able to find judicial opinions in the “reporter”
publications.

e understand the importance of stare decisis.

*  have a basic familiarity with certain procedural concepts

in legal procedure (e.g., complaint, answer, discovery).

In Charles Dickens’s Oliver Twist, Mr. Bumble says, “The law is an ass—an

idiot” while trying to talk his way out of a predicament. In the novel, it has just
been shown that he is an accessory to his wife’s attempt to deprive poor Oliver
of his rightful inheritance. Mr. Bumble’s argument does not work. He and his
wife lose their jobs and become inmates of the very workhouse where Oliver’s
mother died while giving birth to him. The law is not so asinine after all.
The law has fascinated authors and scholars at least since biblical times.
The U.S. legal system has done the same for more than two-and-a-quarter cen-
turies. One can study law simply by reading statutes and judicial decisions, but
for a full understanding, and to appreciate the context of law at any point in
time, one must also read history, sociology, public policy, politics, economics, lit-
erature, ethics, religion, and other relevant fields. The choice of analytical
method is only the first challenge for the student, because the roots of our legal
tradition can be traced as far back as the Norman conquest of England in 1066.
It is little wonder, then, that some (like myself) view the richness of the U.S.
legal tradition with respect that approaches reverence.
Stated in the most basic and arguably most important way, the pur-
pose of the Anglo-American legal system is to provide an alternative to

CHAPTER
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personal revenge as a method to resolve disputes among individuals, organi-
zations, and governments. Considering the size and complexity of our nation,
the litigious temperament of our people, and the wide range of possible dis-
putes, our legal system is remarkably successful in achieving its purpose. It has
its shortcomings, to be sure, but at least it stands as a bulwark against self-help
and blood feuds. For these reasons, it is essential that the student of health-
care administration gain a level of familiarity with law and the legal system.
Virtually every decision made and every action taken by healthcare adminis-
trators have legal implications, and all such decisions and actions are explicitly
or implicitly based on some legal principle.

Just as law infused many of Dickens’s novels, Shakespeare’s plays, and
other works of literature, so too does it permeate today’s healthcare industry.
The U.S. medical system is perhaps the most heavily regulated enterprise in the
world. Not only is it subject to the principles that affect all businesses (every-
thing from antitrust to zoning), but it must also deal with myriad regulations
that are peculiar to patient care. This is why the law of healthcare administration
is so important—we must understand basic legal principles well enough to rec-
ognize when professional legal advice is needed. That is the most important
purpose of this book: to help keep you and your organization out of trouble.

In this chapter we encounter some general concepts essential to any
study of law and give special emphasis to three areas:

1. the sources of law,
2. the workings of the court system, and
3. the basic legal procedure.

In its simplest and broadest sense, law is a system of principles and rules
devised by organized society (or groups within society) to set norms for human
conduct. Societies and groups within it must have standards of behavior, and the
means to enforce those standards, lest we devolve toward vigilantism. The pur-
pose of law, therefore, is to avoid conflict among individuals and between gov-
ernment and its subjects. Inevitably conflicts do occur, however, and then legal
institutions and doctrines supply the means of resolving the disputes.

Because law is concerned with human behavior, it falls short of being an
exact science. Indeed, in my years of teaching this subject at three universities
the most frequent answer to students’ questions has been “it depends.” This
response is frustrating for both the students and the instructor, but it is honest.
The law usually provides only general guidance, rather than an exact blueprint
for living.

But, in one sense, uncertainty about the law is a virtue and is its great-
est strength. The opposite—legal rigidity—would produce decay by inhibit-
ing initiative and the growth of social institutions. Viewed in the proper light,
the law is a beautiful and constantly changing tapestry. Although it usually
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evolves at the deliberate speed of a glacier, it eventually responds to economic
and social developments to reflect the beliefs of society at any given location
or point in time.

Sources of Law

Among other ways, law can be classified as either public law or private law,
depending on its subject matter. Public law concerns the government and its
relations with individuals and businesses. Private law refers to the rules and prin-
ciples that define and regulate rights and duties among persons. These categories
overlap, but they are useful in understanding Anglo-American legal doctrine.

Private law comprises the law of contracts, property, and tort, all of which
usually concern relationships between private parties. It also includes, for exam-
ple, such social contracts as canon law in the Catholic Church and the regula-
tions of a homeowners’ association. Public law, on the other hand, regulates and
enforces rights where government is a party to the subject matter (e.g., labor
relations, taxation, antitrust, environmental regulation, and criminal prosecu-
tion). The principal sources of public law are as follows:

e written constitutions (both state and federal),

e statutory enactments by a legislative body (federal, state, or local),
¢ administrative rules and regulations, and

e judicial decisions.

Constitutions
The U.S. Constitution is aptly called the “supreme law of the land”
because it sets standards against which all other laws are judged. The other
sources of law must be consistent with the Constitution.

The Constitution is a grant of

power from the states to the federal

government (see Legal Brief). All Legal Brief

powers not granted to the federal gov-

ernment in the Constitution are The United States is not technically a union; it is a
reserved by the individual states. This federation (from the Latin word “foedus” —

covenant), a combination of 50 self-governing
states that have ceded some of their sovereignty to

the central (federal) government to promote the
example, the Constitution expressly welfare of all.

grant of power to the federal govern-
ment is both express and implied. For

authorizes the U.S. Congress to levy

and collect taxes, borrow and coin 2 0. 0. .0..0..0..0..0. .00
90030030 030 220 430 020 430 030 030

money, declare war, raise and support {2
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armies, and regulate interstate commerce. Congress may also enact laws
that are “necessary and proper” for exercising these express powers. For
example, the power to coin money includes the implied power to design
U.S. currency, and the power to regulate interstate commerce embraces
the power to pass antidiscrimination legislation, such as the Civil Rights
Act of 1964.

The main body of the Constitution establishes, defines, and limits the
power of the three branches of the federal government:

1. the legislature (Congress) has the power to enact statutes,
2. the executive branch has the power to enforce the laws, and
3. the judiciary has the power to interpret the laws.

Each branch of government has a different role to play, and none is
intended to take priority over the others. The president can nominate federal
judges, but the Senate must confirm those nominations; Congress can remove
high-ranking federal personnel (including judges and the president) through
the impeachment-and-trial process; and the judiciary can declare laws uncon-
stitutional. A congressional bill can be vetoed by the president, but Congress
can override a veto by a two-thirds vote of each chamber. Figure 1.1 illustrates
this system of “checks and balances” in the federal government.

Twenty-seven amendments follow the main body of the Constitution.
The first ten, ratified in 1791, are known as the Bill of Rights, which includes
the well-known rights to

e cxercise freedom of speech,

e practice religion,

e be secure from unreasonable searches and seizures,

® Dbear arms in an organized militia,

e demand a jury trial,

e be protected against self-incrimination, and

® be accorded substantive and procedural due process of law.

Of the remaining amendments, two cancelled each other (the 18th,
which established prohibition, and the 21st, which repealed the 18th). Thus,
as of this writing, only 15 substantive changes have been made to the basic
structure of our government in more than 215 years.

The first ten amendments apply only to the federal government.
However, the Fourteenth Amendment (ratified in 1870) provides “nor
shall any State deprive any person of life, liberty, or property, without due
process of law.” The U.S. Supreme Court has held that most of the rights
set forth in the Bill of Rights apply to the states because of the Fourteenth
Amendment’s due process clause. (An example of a due process case is shown
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FIGURE 1.1
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in The Court Decides: Jackson v. Metropolitan Edison Co. at the end of this
chapter.) Consequently neither the states nor the federal government may
infringe on the rights mentioned before.

In addition to the U.S. Constitution, each state has its own constitu-
tion, which is the supreme law of that state but is subordinate to the federal
constitution. The state and federal constitutions are often similar, although
state constitutions are more detailed and cover such matters as the financing
of public works and the organization of local governments.

Statutes

Statutes are laws enacted by a legislative body such as Congress, a state legisla-
ture, or a unit of local government (a county or city council, for example).
Statutes enacted by any of these bodies may apply to healthcare organizations.
In regard to discrimination in admitting patients, for example, hospitals must
comply with federal statutes such as the Civil Rights Act of 1964 and the Hill-
Burton Act. Most states and a number of large cities have also enacted antidis-
crimination statutes.

Judges face the task of interpreting statutes; this is especially difficult if the
wording is ambiguous, as it usually is. In interpreting statutes the courts have
developed several “rules of construction,” and in some states these rules are them-
selves the subject of a separate statute. Whatever the source of the rules, it is gene-
rally agreed that the rules are designed to help one ascertain the intent of the leg-
islature. For example, common rules of construction include the following:
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1. to interpret a statute’s meaning consistent with the intent of the
legislature;

2. to interpret it to give effect to all of its provisions; and

3. ifit is unclear, to consider its purpose, the result to be attained, the
legislative history, and the consequences of one interpretation over another.

Whether of constitutions or statutes, judicial interpretation is the pulse
of the law. A prominent example appears a few pages later in Erze R. R. Co. ».
Tomphkins, where the meaning of a venerable federal statute was at issue. In
Chapter 10, the section on taxation of real estate discusses numerous cases
involving what it means for a piece of property to be “used exclusively” for
charitable purposes. These are just two of the many examples that permeate this
text. The student should be alert for others and should try to discern the dif-
terent philosophies of judicial interpretation that the cases’ outcomes represent.

Administrative Law

Administrative law is the division of public law relating to the administration
of government. According to one scholar, “Administrative law...determines
the organization, powers and duties of administrative authorities.”! Admi-
nistrative law has greater scope and significance than is sometimes realized.
In fact, administrative law is the source of much of the substantive law that
directly affects the rights and duties of individuals and businesses and their
relation to governmental authority. (See, for example, the discussion of fede-
ral healthcare privacy regulations in Chapter 14.)

The executive branch of government carries out (administers) the law as
enacted by the legislature and as interpreted by the courts. However, the exec-
utive branch also makes law (through administrative regulations) and exercises a
considerable amount of quasi-judicial (court-like) power. The phrase “adminis-
trative government” should be understood as encompassing all departments of
the executive branch and all governmental agencies created by legislation for
specific public purposes.

Administrative agencies exist at all levels of government: local, state, and
federal. Well-known federal agencies affecting healthcare are the National Labor
Relations Board, Federal Trade Commission, Centers for Medicare and Medi-
caid Services (formerly known as the Health Care Financing Administration),
and Food and Drug Administration. At the state level there are boards of pro-
fessional licensure, Medicaid agencies, worker’s compensation commissions,
zoning boards, and numerous other agencies whose rules affect healthcare
organizations.

Legislative bodies delegate lawmaking and judicial powers to administra-
tive government as necessary to implement statutory requirements; the result-
ing rules and regulations have the force of law, subject of course to the provi-
sions of the Constitution and statutes. The U.S. Food and Drug Administration,
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for example, has the power to set forth rules controlling the manufacturing,
marketing, and advertising of foods, drugs, cosmetics, and medical devices.
The amount of delegated legislation increased tremendously during
the twentieth century, especially after World War II. The reasons are clear:
economic and social conditions inevitably change as societies become more
complicated, and legislatures cannot directly provide the detailed rules nec-
essary to govern every particular subject. Delegation of rule-making author-
ity makes it possible to put this responsibility in the hands of experts, but the
enabling legislation will stipulate the standards to be followed by an admin-
istrative agency when promulgating regulations. Such rules must be consis-

tent with their underlying legislation
and the Constitution.

Judicial Decisions

The last major source of law is the
judicial decision. All legislation,
whether federal or state, must be
consistent with the U.S. Constitu-
tion. The power to legislate is,
therefore, limited by constitutional
doctrines, and the federal courts
have the power to declare that an
act of Congress or a state legislature
is unconstitutional.?2 Judicial deci-
sions are subordinate of course to
the Constitution and to statutes, so
long as the statute is constitutional.
Despite this subordinate role, how-
ever, judicial decisions are the pri-
mary source of private law. Private
law, especially the law of contracts

Legal Brief

William the Conqueror is generally considered to be
the first king of all England. But do you know what or
whom he conquered?

Ironically, he conquered England. He was a Nor-
man. Before the Norman Conquest (the Battle of
Hastings) in 1066, English residents (like those in
many other societies of Europe) were governed by
unwritten local customs that varied from place to
place and were enforced inconsistently. After assum-
ing the throne, William began a process that led to a
system of courts and laws that were “common” to
the entire country. This ended local control and pecu-
liarities, and it is why the law we inherited from Eng-
land is still known as the “common law.” The name
“King’s Bench” or “Queen’s Bench” (depending on
the gender of the monarch) is another vestige of the
Norman Conquest. It is used even today to describe
the courts that William and his successors estab-
lished as the national judicial system of England.

and torts, has traditionally had the
most influence on healthcare and
thus is of particular interest here.

The common law—judicial decisions that were based on tradition,
custom, and precedent—was developed after the Norman Conquest in 1066
(see Legal Brief) and produced at least two important concepts that persist
today: the writ and stare decisis. A writ is an order issued by a court direct-
ing the recipient to appear before the court or to perform or cease perform-
ing a certain act.

The doctrine of stare decisis (literally, “to abide by decided cases”)
requires that courts look to past disputes involving similar facts and principles
and to determine the outcome of the current case on the basis of the earlier
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decisions. The use of earlier cases as precedent (see Legal Brief) leads to general
stability in the Anglo-American legal system because persons embarking on a
new enterprise can surmise the legal consequences of the endeavor from judicial
decisions already rendered in similar circumstances. Consider the opening sen-

Legal Brief

Use of precedent to determine the substance of law
distinguishes the common law from a code-based

tence of the 1992 abortion decision,
Planned Parenthood of S.E. Pennsylva-
nia v. Casey (see The Court Decides at
the end of this chapter) in which Jus-
tice O’Connor wrote, “Liberty finds

civil law system, which traditionally relies on a com- no refuge in a jurisprudence of
prehensive collection of rules. The civil law system doubt.” In upholding Roe v. Wade, the
is the basis for the law in Europe, Central and South landmark abortion decision of 1973,
America, Japan, Quebec, and (because of its French the opinion gives considerable insight

heritage) the state of Louisiana.

.
&

into the concept of stare decisis.
Stare decisis—the concept of

‘:“:“:“:“:“:“:“:“:‘ precedent—applies downward, but not

horizontally. An Ohio trial court, for
example, is bound by the decisions of Ohio’s Supreme Court and the U.S.
Supreme Court but not by the decisions of other Ohio trial courts or by the deci-
sions of out-of-state courts. Courts in one state may, but are not required to,
examine judicial decisions of other states for guidance, especially if the issue is new
to the state. Similarly, a federal trial court is bound by the decisions of the
Supreme Court and the appellate court of'its own circuit but not by the decisions
of other appellate courts or by the decisions of other district courts. The doctrine
of stare decisis should not be confused with res judicata. Res judicata literally
means “a thing (res) or issue settled by judgment.” In practical terms this means
that once a legal dispute has been resolved in court and all appeals have been
exhausted, the same parties may not later bring suit regarding the same matters.

The Court System

In a perfect world, we would not need courts and lawyers. This may have
been the point of Shakespeare’s famous line in Henry VI, “The first thing we
do, we kill all the lawyers.” At the time—sixteenth century—resentment
against lawyers ran high in England, and the Bard was perhaps making the
most famous lawyer joke of all. But because we do not live in utopia, we still
need courts and lawyers, and we probably always will.

The court system is the primary venue for resolving legal disputes in
the United States, where there are more than 50 different court systems,
because in addition to the federal courts, the District of Columbia, the Vir-
gin Islands, Guam, Northern Marianas, and Puerto Rico have their own
systems. The large number of court systems makes study of the law in the
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FIGURE 1.2
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United States complex, but the complexity adds strength and vitality; vari-
ous resolutions to a particular problem can be tested in individual states
before a consensus is reached regarding the most desirable solution.

State Courts

The federal court system and the court systems of most states use a three-tier
structure comprising the trial courts, the intermediate courts of appeal, and
a supreme court (see Figure 1.2). In a state court system, the lowest tier—
the trial courts—is often divided into courts of limited jurisdiction and courts
of general jurisdiction. Typically the courts of limited jurisdiction hear crim-
inal trials involving lesser crimes (e.g., misdemeanors and traffic violations)
and civil cases involving disputes of a certain, small amount. The courts of
limited jurisdiction often include a small-claims court, where lawyers are not
allowed to practice and complex legal procedures are relaxed.

The state courts of general jurisdiction hear the more serious criminal
cases involving felonies and civil cases involving larger monetary amounts.
Because of the large number of cases, the courts of general jurisdiction are
often divided into special courts; a family or domestic relations court, a juve-
nile court, and a probate court are some examples. (The probate court is
often given jurisdiction to hear cases involving such matters as surgery for an
incompetent person or the involuntary commitment of a mentally ill person.)

The next tier in most states is the intermediate appellate courts. They
hear appeals from the trial courts. In exercising their jurisdiction, appellate
courts are usually limited to the evidence from the trial court and to ques-
tions of law, not of fact.

The highest tier in the state court system is the state supreme court.
This court hears appeals from the intermediate appellate courts (or from trial
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courts if the state does not have intermediate courts) and possesses limited
jurisdiction to hear certain cases as if it were a trial court. A state supreme
court is also often charged with administrative duties such as adopting rules
of procedure and disciplining attorneys.

The states are not uniform in naming the various courts. Trial courts
of general jurisdiction, for example, may be named circuit, superior, common
pleas, or county court. New York is unique in that its trial court is known as
the “supreme court.” In most states the highest court is named the supreme
court, but in Massachusetts the high court is called the “Supreme Judicial
Court,” and in New York, Maryland, and the District of Columbia the high-
est court is called the “Court of Appeals.” The intermediate appellate court
in New York is called the “Supreme Court Appellate Division.”

Federal Courts

The federal court system is similar. At its bottom tier, the federal district
court hears criminal cases involving both felonies and misdemeanors that
arise under federal statutes and hears civil cases involving actions between
parties of different states and those arising under federal statutes or the U.S.
Constitution. (Claims involving federal statutes and the U.S. Constitution
can also be heard in state court, depending on the situation.) Ninety-one
U.S. district courts are established geographically in the 50 states. In addi-
tion, the District of Columbia, the Virgin Islands, Guam, Northern Mari-
anas, and Puerto Rico each has its own federal trial court, as mentioned ear-
lier. The district court may hear suits in which a citizen of one state sues a
citizen of another state (that is, involving “diversity of citizenship”) if the
amount in dispute is more than $10,000.

Such was the situation in Erie R. R. Co. v. Tompkins,3 in which the
plaintiff] a citizen of Pennsylvania, was injured by a passing train while walk-
ing along the Erie Railroad’s right of way in that state. He sued the railroad
for negligence in a New York federal court asserting diversity jurisdiction.
The railroad was a New York corporation, but the accident occurred in Penn-
sylvania. The railroad pointed out that under Pennsylvania’s court decisions
persons who were trespassers could not recover for their injuries. Mr. Tomp-
kins, of course, disagreed and contended that because there was no state
statute on the subject—only judicial decisions—the railroad could be held
liable in federal court as a matter of “general law.”

At issue here was the interpretation of a section of the Federal Judici-
ary Act, which states:

The laws of the several States, except where the Constitution, treaties, or
statutes of the United States otherwise require or provide, shall be regarded
as rules of decision in trials at common law, in the courts of the United States,
in cases where they apply.#
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An 1842 case—Swift v. Tysom>—concluded that this language only
applied to the statutes of a state. Because there was no Pennsylvania statute
on the subject of liability to trespassers, Mr. Tompkins argued that the rail-
road’s duty and liability should be determined in federal court as a matter of
general common law. Based on Swift, the lower courts held for Mr. Tomp-
kins. The Supreme Court disagreed, however, citing various plaintiffs’ use of
diversity jurisdiction and the Swift doctrine to circumvent an unfavorable
state law. Thus, the court reversed the judgment in favor of Mr. Tompkins.
It stated that in previous years,

Experience in applying the doctrine of Swift v. Tyson, had revealed its defects,
political and social; and the benefits expected to flow from the rule did not
accrue. Persistence of state courts in their own opinions on questions of com-
mon law prevented uniformity; and the impossibility of discovering a satisfac-
tory line of demarcation between the province of general law and that of local
law developed a new well of uncertainties.

.. . [ T]he mischievous results of the doctrine had become apparent. Diver-
sity of citizenship jurisdiction was conferred [by the Constitution] in order to
prevent apprehended discrimination in state courts against those not citizens of
the state. Swift v. Tyson introduced grave discrimination by noncitizens against
citizens. It made rights enjoyed under the unwritten “general law” vary accord-
ing to whether enforcement was sought in the state or in the federal court; and
the privilege of selecting the court in which the right should be determined was
conferred upon the noncitizen. Thus the doctrine rendered impossible equal
protection of the law. In attempting to promote uniformity of law throughout
the United States, the doctrine had prevented uniformity in the administration
of the law of the state.

And finally, the Court concluded:

Except in matters governed by the Federal Constitution or by acts of Con-
gress, the law to be applied in any case is the law of the state. And whether
the law of the state shall be declared by its Legislature in a statute or by its
highest court in a decision is not a matter of federal concern. There is no
federal general common law. Congress has no power to declare substantive
rules of common law applicable in a state whether they be local in their
nature or “general,” be they commercial law or a part of the law of torts.
And no clause in the Constitution purports to confer such a power upon
the federal courts.

Federal and state courts have concurrent jurisdiction in cases arising
under the U.S. Constitution or any of the federal statutes that do not confer
exclusive jurisdiction on the federal court system. In contrast, the federal
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courts have exclusive jurisdiction with respect to certain cases such as the fol-
lowing;:

e alleged violations of federal antitrust or securities laws,

e admiralty,

e issues related to the Employee Retirement Income Security Act, and

e bankruptcy cases (which are heard by U.S. Bankruptcy Courts located in
each federal judicial district).

Appeals from the federal district courts go to the U.S. courts of
appeals. The United States, along with its territories (the Virgin Islands,
Guam, Northern Marianas, and Puerto Rico), has 11 multistate circuits plus
a separate circuit for the District of Columbia, each of which has a court that
functions in the same manner as the state intermediate appellate courts (see
Figure 1.3). In addition, there is a 13th Court of Appeals for the Federal Cir-
cuit that hears cases involving certain matters that are exclusively the province
of tederal law.

At the highest rung in the federal court system is the U.S. Supreme
Court. The Supreme Court hears appeals from the U.S. courts of appeals and
from the highest state courts in cases involving federal statutes, treaties, or
the U.S. Constitution. Generally a party has no absolute right to have her
case heard by the Supreme Court. Instead, in most cases the Court’s decision
whether to hear a case is entirely discretionary. (One exception is a case in
which lower courts have declared a federal statute to be unconstitutional.)
Parties must petition the Court for a writ of certiorari—an order to the lower
court requiring that the case be sent up for the high court’s review—and per-
suade at least four of the nine justices that the issue merits their attention.
The Supreme Court normally decides only a very small percentage of the
thousands of cases it is asked to consider each year. Because the Supreme
Court exercises considerable discretion in controlling its docket, lower courts
in effect decide many important legal issues. Typically the Court grants cer-
tiorari only in those cases that present current questions of extraordinary
legal or social significance or when the federal courts of appeals have differed
in deciding cases involving the same legal issue.

Aside from the Supreme Court, which is created by Article IIT of the U.S.
Constitution, the establishment and organization of the federal court system is
the responsibility of Congress. Accordingly, Congress can create additional
courts from time to time and define the jurisdiction of new and existing tri-
bunals. Complementing the district courts and the courts of appeals are several
federal courts with specialized functions. Congress has created, for example, the
U.S. Federal Claims Court (which hears certain contract claims brought against
the government), the U.S. Court of International Trade, the U.S. Tax Court,
and the U.S. Court of Appeals for the Armed Forces.
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FIGURE 1.3
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Circuit 1: ME, NH, MA, RI, Puerto Rico Circuit 7: WI, IL, IN

Circuit 2: VT, NY, CT Circuit 8: ND, SD, NE, MN, IA, MO, AR
Circuit 3: PA, DE, NJ, Virgin Islands Circuit 9: WA, OR, ID, MT, CA, NV, AZ, AK,
Circuit 4: WV, VA, NC, SC HI, Guam, Northern Mariana Islands
Circuit 5: TX, LA, MS Circuit 10: WY, UT, CO, NM, KS, OK
Circuit 6: MI, OH, KY, TN Circuit 11: AL, GA, FL

Alternative Methods of Resolving Disputes

In addition to the court system, two alternative methods of resolving dis-
putes are popular in the United States. The first is by an administrative
agency or tribunal. Undoubtedly administrative bodies settle far more dis-
putes today than do the judicial courts. (Workers’ compensation cases are a
familiar example.) Moreover, an administrative agency often has the statutory
responsibility and power to initiate enforcement of statutory pronounce-
ments. It frequently happens that the same agency that wrote the regulations
brings the initial proceeding, hears the case, and decides the dispute. The
Federal Trade Commission, for example, is empowered to compel an alleged
offender to cease and desist from practicing unfair methods of competition
under the Commission’s regulations. Statutes, of course, prescribe the po-
wers of administrative bodies. The role of ordinary courts will generally be
limited to preventing administrative authorities from exceeding their powers
and to granting remedies to individuals who have been injured by wrongtful
administrative action. Sometimes the statutes will grant the right of appeal to
a judicial court from an adverse administrative decision.
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Another alternative method for resolving disputes is arbitration, a
method that is often faster, less complicated, more confidential, and less
costly than commencing a lawsuit. Arbitration is the submission of a dispute
for decision by a third person or a panel of experts outside the judicial
process. When the parties to a dispute voluntarily agree to have their differ-
ences resolved by an arbitrator or by a panel and that the settlement will be
binding, arbitration becomes a viable alternative to the court system. Statu-
tory law in most states favors voluntary, binding arbitration and frequently
provides that an agreement to arbitrate is enforceable by the courts.® Arbi-
tration is distinguished from mediation, in which a third party—the media-
tor—simply attempts to persuade adverse parties to agree to settle their dif-
ferences. The mediator has no power to require a settlement.

Legal Procedure

Substantive law is the type of law that creates and defines rights and duties.
Most of this book is devoted to the substantive law as it relates to healthcare
providers. Procedural law, as the name implies, provides the specific processes
for enforcing and protecting rights granted by the substantive law. The branch
of procedural law discussed in this section is the law relating to trial of a case.

Commencement of Legal Action: The Complaint

When claims go to court, the first stage involves filing a legal action. A claimant
who begins a lawsuit (an “action”) becomes the plaintiff, and the other party is
the defendant. The plaintiff starts the case by filing a “complaint” that states the
nature of the claim and the amount of damages or other remedy sought. (The
complaint and other papers subsequently filed in court are the “pleadings.”) A
copy of the complaint, along with a summons, is then served on the defendant.
The summons advises the defendant that the complaint must be answered or
other action must be taken within a limited time (for example, 30 days) and that
if the defendant fails to act the plaintiff will be granted judgment by default.

The Defendant’s Response: The Answer
In the second stage of the process, the defendant files an “answer” to the com-
plaint admitting, denying, or pleading ignorance to each allegation. The defen-
dant may also file a complaint against the plaintift (a “countersuit” or “counter-
claim”) or against a third-party defendant whom the original defendant believes
is wholly or partially responsible for the plaintift’s alleged injuries.

At this stage in the proceeding the defendant may ask the court to dis-
miss the plaintiff’s complaint because the court lacks jurisdiction, there was a
prior judgment on the same matter, or the plaintiff’s complaint failed to state a
legal claim. Although the terminology differs from state to state, the motion to
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dismiss is usually called either a motion for “summary judgment” or a “demur-
rer.” If the court grants the motion to dismiss, the judgment is final and the
plaintift can appeal the decision immediately.

Discovery
In rare cases there is little delay between the initial two stages and the deci-
sion by the court (see The Law in Action).

Most frequently, however, especially

in urban areas, there is a delay of several The Law in Action

months or years between commencement of

the action and trial. During this time, each In one instance of procedural law, a
wife and mother of young children had

lost two-thirds of her blood supply
because of a ruptured ulcer, but her

party engages in the third stage of the litiga-
tion process—discovery, an attempt to deter-

mine the facts and the strength of the other husband refused to approve blood
party’s case. Discovery is a valuable device transfusions because they were Jeho-
that can be used, for example, to identify vah’s Witnesses. The hospital peti-
prospective defendants or witnesses or to tioned the district court for permission

to administer blood; the district court
denied permission, and the case was

taken to a court of appeals where an
fallen on the way to the washroom and frac- order was signed allowing the transfu-

uncover other important evidence. For
example, in one hospital case a patient had

tured a hip.8 During discovery the hospital sion, all within a matter of hours.”

was required to disclose the identity of the

nurse who had directed the patient to the
washroom instead of giving bedside attention.

During the discovery phase, parties may use any or all of five methods
to discover the strength of the other party’s case. All are generally limited to
relevant facts and matters that are not privileged or confidential. These meth-
ods are as follows:

depositions,

interrogatories,

demands to inspect and copy documents,

demands for a physical or mental examination of a party, and

AN

requests for admission of facts.

The most common and effective discovery device is the deposition, Depositions
whereby a party subpoenas a witness to testify under oath before a court

reporter, who transcribes the testimony. The opposing attorney will also

be present during the deposition to make appropriate objections and, if

appropriate, to cross-examine the witness. The transcript of the deposition

may be read into evidence at the trial itself if the witness is unable to tes-

tify in person and can be used to impeach the witness’s testimony if his

“story” has changed.
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Interrogatories

Discovery of
Documents

Physical or
Mental
Examination

Request for
Admission

A second method of discovery, written interrogatories, is similar to the tak-
ing of depositions except that the questions are written. The procedure for
using written interrogatories sometimes varies, depending on whether they
are directed toward an adverse party or other witnesses. Interrogatories are
somewhat less effective than oral depositions because there is little opportu-
nity to ask follow-up questions.

A party using the third method of discovery (a method especially relevant to
healthcare cases) may request to inspect and copy documents, inspect tangi-
ble items in the possession of the opposing party, enter and inspect land
under the control of the other party, and inspect and copy items produced by
a witness served with a subpoena duces tecum (a subpoena requiring the wit-
ness to produce certain books and documents such as medical records).
There are special rules governing subpoenas to produce hospital records
because of their sensitivity.

A physical or mental examination, the fourth discovery device, may be used
when the physical or mental condition of a party to the lawsuit is in dispute
and good cause is shown for the examination.

The final discovery method is to request the opposing party to admit certain
facts. By using these requests for admission, the parties may save the time and
expense involved in unnecessary proof and may substantially limit the factual
issues to be decided by the court.

The Trial
A trial begins with the selection of a jury if either party has requested a jury
trial. After jury selection, each attorney makes an opening statement in which
an explanation is given of matters to be proven during the trial. The plaintiff
then calls witnesses and presents other evidence, and the defense attorney is
given the opportunity to cross-examine each of the witnesses. After the plain-
tiff has rested the case, the defendant’s attorney frequently asks the court to
direct a verdict for the defense. Courts will grant the directed verdict if the
jury, viewing the facts most favorably to the plaintift, could not reasonably
return a verdict in the claimant’s favor that would be in accord with the law.
If the motion is denied, the defendant proceeds with evidence and witnesses
in support of her case, subject to cross-examination by the plaintiff.

When all the evidence has been presented, either party may move for
a directed verdict. If the judge denies the motion, “instructions” will be
given to the jury regarding relevant law, and the jury will deliberate until
reaching a verdict. Many times, after the jury has reached its decision, the
losing party asks the court for a “judgment notwithstanding the verdict” aka
“judgment N.O.V.”—an abbreviation for the Latin term “non obstante
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veredicto”—and a new trial. The motion will be granted if the judge decides
that the verdict is against the weight of the evidence.

The judge and the jury, of course, play key roles in the trial. The judge
has the dominant role, deciding whether evidence is admissible and instructing
the jury on the law before deliberation begins. As noted earlier, the judge also
has the power to take the case away from the jury by means of a directed ver-
dict or a judgment notwithstanding the verdict. The role of the jury is thus lim-
ited to deciding the facts and determining whether the plaintift has proved the
allegations by a preponderance of the evidence. Because the jury’s role is to
decide the facts, it is of utmost importance that the members of the jury be
impartial. If there is evidence that a jury member might have been biased, many
courts will overturn the verdict. In cases tried without a jury, the judge assumes
the jury’s fact-finding role. (This function, because it can be performed by
judge or jury, is often referred to as that of the “trier of fact.”)

Concluding Stages: Appeal and Collection
The next stage in litigation is often an appeal. For various reasons (e.g., satisfac-
tion with the verdict or a party’s unwillingness to incur additional expenses), not
all cases go to an appellate court. In those that do, however, the party who
appeals the case (the losing party in the trial court) will usually be referred to as
the “appellant” and the other party will be the “appellee.” In reading appellate
court decisions one must not assume that the first name in the case heading is
the plaintiff’s because many appellate courts reverse the order of the names
when the case is appealed (see Figure 1.4). The appellate court limits itself to a
review of the law applied in the case; it will accept the facts as determined by the
trier of fact. In its review, the appellate court may aftirm the trial court decision,
modify or reverse the decision, or reverse it and remand the case for a new trial.
The final stage of the litigation process is collecting the judgment. The
most common methods of collection are execution and garnishment. A writ of
execution entitles the plaintiff to have a local official seize the defendant’s prop-
erty and to have that property sold to satisfy the judgment. A garnishment is an
order to a third person who is indebted to the defendant to pay the debt directly
to the plaintiff to satisfy the judgment. Often the third party is the defendant’s
employer who, depending on local laws, may be ordered to pay a certain per-
centage of the defendant’s wages directly to the plaintiff.

Chapter Summary

This chapter discusses the sources of law, the relationships among the three
branches of government, the basic structure of the federal and state court sys-
tems, and some basics of legal procedure in civil cases. (The procedures used in
criminal cases are somewhat different and are beyond the scope of this text.)
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FIGURE 1.4
Citation The legal system has a unique citation method. The Planned Parenthood case is
Method of the an example. Its heading conveys a sizable amount of information in a short
space, as follows:
Legal System

Names of the parties:  Planned Parenthood of S.E. Pa. v. Casey

W \

“Appellant” or “Petitioner” “Appellee” or “Respondent”
(the one who brought the case (the one who is answering
to the court) the petitioner’s arguments)
Citation: 505 U.S. 833 (1992)
Volume number Name of Page Year of decision
“reporter” number
where case
is found

Following the volume number is the name of the publication where the decision
can be found. Supreme Court decisions are published in the U.S. Reports, as
above. Published federal district court decisions are found in the Federal Supple-
ment. Federal appellate decisions are published in the Federal Reporter.

State court decisions can be found in publications of the West Publishing
Company. These are grouped regionally with decisions of the courts of nearby
states. Common examples are as follows:

Northeast Reporter (N.E., N.E. 2d)
Southeast Reporter (S.E., S.E. 2d)
Southern Reporter (So., So. 2d)
Pacific Reporter (P., P. 2d)

A designation of “2d” (or even “3d” in some cases) indicates that a publisher
began a new numbering system at a certain point, beginning with volume 1 of
the “second series,” for example.
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Chapter Discussion Questions

N oo

What are the four sources of law in the United States?

Describe the three branches of government and the role of each,
including the system of checks and balances.

What is the hierarchy among the sources of law in the federal
government?

What is the system for citing judicial opinions?

What is stare decisis, and why is it important?

Describe the structure of the federal judicial system.

If Jackson v. Metropolitan Edison Co. had been a healthcare case, what
would have been the implications for healthcare organizations had the
decision been different (i.e., if the regulatory scheme had implicated
“state action”)?

Notes

Jennings, W. 1959. The Law and the Constitution.

Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803)—established the court’s power to declare
federal legislation unconstitutional.

304 U.S. 64 (1938).

28 US.C. § 725.

15 Pet. 1 (1842). Before the current system took hold, early Supreme Court reports were
published by the clerk, and the name of the “reporter” was an abbreviation of the name of
that official.

For example, Ohio Rev. Code Ann. § 2711.03 (Baldwin 1986).

Application of President and Directors of Georgetown College, Inc., 331 F.2d 1000 (D.C.
Dir. 1964), cert. denied, 377 U.S. 398 (1964).

Cidilko v. Palestine, 24 Misc. 2d 19, 207 N.Y.S.2d 727 (1961).
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THE COURT DECIDES

Jackson v. Metropolitan Edison Co.
419 U.S. 345 (1974)

Rehnquist, J.

Respondent Metropolitan Edison Co. is a pri-
vately owned and operated Pennsylvania corpo-
ration which holds a certificate of public conven-
ience issued by the Pennsylvania Public Utility
Commission empowering it to deliver electricity
to a service area which includes the city of York,
PA. As a condition of holding its certificate, it is
subject to extensive regulation by the Commis-
sion. Under a provision of its general tariff filed
with the Commission, it has the right to discon-
tinue service to any customer on reasonable
notice of nonpayment of bills.

Petitioner Catherine Jackson is a resident of
York, who has received electricity in the past
from respondent. Until September 1970, peti-
tioner received electric service to her home in
York under an account with respondent in her
own name. When her account was terminated
because of asserted delinquency in payments
due for service, a new account with respondent
was opened in the name of one James Dodson,
another occupant of the residence, and service
to the residence was resumed....In August 1971,
Dodson left the residence. Service continued
thereafter but concededly no payments were
made. Petitioner states that no bills were
received during this period.

On October 7, 1971, employees of Metro-
politan came to the residence and inquired as
to Dodson’s present address. Petitioner stated
that it was unknown to her. On the following
day, another employee visited the residence
and informed petitioner that the meter had
been tampered with so as not to register
amounts used. She disclaimed knowledge of
this and requested that the service account for
her home be shifted from Dodson’s name to
that one of Robert Jackson, later identified as
her 12-year-old son. Four days later on October
11, 1971, without further notice to petitioner,

Metropolitan employees disconnected her
service.

Petitioner then filed suit against Metropoli-
tan in the United States District Court for the
Middle District of Pennsylvania under the Civil
Rights Act of 1871, 42 U.S.C. § 1983, seeking
damages for the termination and an injunction
requiring Metropolitan to continue providing
power to her residence until she had been
afforded notice, a hearing, and an opportunity to
pay any amounts found due. She urged
that...Metropolitan’s termination of her service
for alleged nonpayment...constituted “state
action” depriving her of property in violation of
the Fourteenth Amendment’s guarantee of due
process of law.

The District Court granted Metropolitan’s
motion to dismiss petitioner’s complaint on the
ground that the termination did not constitute
state action and hence was not subject to judi-
cial scrutiny under the Fourteenth Amendment.
On appeal, the United States Court of Appeals
for the Third Circuit affirmed, also finding an
absence of state action. We granted certiorari to
review this judgment.

The Due Process Clause of the Fourteenth
Amendment provides: “[N]Jor shall any State
deprive any person of life, liberty, or property,
without due process of law.” In 1883, this Court
in the Civil Rights Cases affirmed the essential
dichotomy set forth in that Amendment between
deprivation by the State, subject to scrutiny
under its provisions, and private conduct, “how-
ever discriminatory or wrongful,” against which
the Fourteenth Amendment offers no shield.

We have reiterated that distinction on
more than one occasion since then. While the
principle that private action is immune from
the restrictions of the Fourteenth Amendment
is well established and easily stated, the
question whether particular conduct is “pri-
vate,” on the one hand, or “state action,” on
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the other, frequently admits of no easy
answer.

Here the action complained of was taken
by a utility company which is privately owned
and operated, but which in many particulars of
its business is subject to extensive state regu-
lation. The mere fact that a business is subject
to state regulation does not by itself convert
its action into that of the State for purposes of
the Fourteenth Amendment. Nor does the fact
that the regulation is extensive and detailed,
as in the case of most public utilities, do so....
[TIhe inquiry must be whether there is a suffi-
ciently close nexus between the State and the
challenged action of the regulated entity so
that the action of the latter may be fairly
treated as that of the State itself. The true
nature of the State’s involvement may not be
immediately obvious, and detailed inquiry may
be required in order to determine whether the
test is met.

Petitioner advances a series of contentions
which, in her view, lead to the conclusion that
this case should fall on the [state action] side of
the line...rather than on the [private action] side
of that line. We find none of them persuasive.

[The Court here embarks on a lengthy dis-
cussion of each of the petitioner’s arguments.
First, she argued that there was state action
because Metropolitan was a state-recognized
monopoly. The Court doubted that Metropoli-
tan had been granted a monopoly, but even if
it had, the Court found this fact did not make
Metropolitan’s actions state action because
the actions complained of had no relationship
to whether it was or was not a monopoly. Next,
she argued that Metropolitan supplied an
“essential public service” that state law
required it to provide and that it was therefore
performing a public function that amounted to
state action. The Court dismissed this argu-
ment, saying that there is a difference between
providing a utility service and performing a
function traditionally exercised only by govern-
ment (such as eminent domain). The Court
continued:]

Perhaps in recognition of the fact that the
supplying of utility service is not traditionally
the exclusive prerogative of the State, peti-
tioner invites the expansion of the doctrine of
this limited line of cases [on state action] into a
broad principle that all businesses “affected
with the public interest” are state actors in all
their actions.

We decline the invitation for [these] rea-
sons...:

It is clear that there is no closed class or
category of businesses affected with a public
interest * * *. The phrase ‘affected with a public
interest’ can, in the nature of things, mean no
more than that an industry, for adequate rea-
son, is subject to control for the public good....

Doctors, optometrists, lawyers, Metropoli-
tan, and [a] grocery selling a quart of milk are
all in regulated businesses, providing arguably
essential goods and services, “affected with a
public interest.” We do not believe that such a
status converts their every action, absent more,
into that of the State.

We also find absent in the instant case the
symbiotic relationship presented in Burton v.
Wilmington Parking Authority. There where a
private lessee, who practiced racial discrimina-
tion, leased space for a restaurant from a state
parking authority in a publicly owned building,
the Court held that the State had so far insinu-
ated itself into a position of interdependence
with the restaurant that it was a joint partici-
pant in the enterprise. We cautioned, however,
that while a “multitude of relationships might
appear to some to fall within the Amendment’s
embrace,” differences in circumstances beget
differences in law, limiting the actual holding to
lessees of public property.

...We therefore have no occasion to decide
whether petitioner’s claim to continued service
was “property” for purposes of that Amendment,
or whether “due process of law” would require a
State [that took] similar action to accord peti-
tioner the procedural rights for which she con-
tends. The judgment of the Court of Appeals for
the Third Circuit is therefore Affirmed.
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THE COURT DECIDES

Planned Parenthood of S.E. Pennsylvania v. Casey
505 U.S. 833 (1992)

..[Tlhe Court’s legitimacy depends on making
legally principled decisions under circum-
stances in which their principled character is
sufficiently plausible to be accepted by the
Nation.

...The Court is not asked to [overrule prior
decisions] very often....But when the Court
does [so], its decision requires an equally rare
precedential force to counter the inevitable
efforts to overturn it and to thwart its imple-
mentation. Some of those efforts may be mere
unprincipled emotional reactions; others may
proceed from principles worthy of profound
respect. But whatever the premises of opposi-
tion may be, only the most convincing justifica-
tion under accepted standards of precedent
could suffice to demonstrate that a later deci-
sion overruling the first was anything but a sur-
render to political pressure, and an unjustified
repudiation of the principle on which the Court
staked its authority in the first instance. So to
overrule under fire in the absence of the most
compelling reason to reexamine a watershed
decision would subvert the Court’s legitimacy
beyond any serious question....

...The promise of constancy, once given,
binds its maker for as long as the power to
stand by the decision survives and the under-
standing of the issue has not changed so fun-
damentally as to render the commitment

obsolete. From the obligation of this promise
this Court cannot and should not assume any
exemption when duty requires it to decide a
case in conformance with the Constitution. A
willing breach of it would be nothing less than
a breach of faith, and no Court that broke its
faith with the people could sensibly expect
credit for principle in the decision by which it
did that.

The Court’s duty in the present case is
clear. In 1973, it confronted the already divi-
sive issue of governmental power to limit per-
sonal choice to undergo abortion, for which it
provided a new resolution based on the due
process guaranteed by the Fourteenth
Amendment. Whether or not a new social
consensus is developing on that issue, its
divisiveness is no less today than in 1973,
and pressure to overrule the decision, like
pressure to retain it, has grown only more
intense. A decision to overrule Roe’s essen-
tial holding under the existing circumstances
would address error, if error there was, at the
cost of both profound and unnecessary dam-
age to the Court’s legitimacy, and to the
Nation’s commitment to the rule of law. It is
therefore imperative to adhere to the essence
of Roe’s original decision, and we do so
today.




CONTRACTS AND INTENTIONAL TORTS

After reading this chapter, you will

e know the essential elements of a valid and enforceable
contract.

e understand why contract law is important to physician—patient
and hospital-patient relationships.

e appreciate how the contract principle of breach of warranty
can apply to the healthcare setting.

e grasp the basics of intentional torts and how they can affect
healthcare professionals.

In the previous chapter, law was described as being either public or private.
But law can be categorized in other ways as well, one of the most common
being the distinction between criminal law and civil law; civil law also has
subdivisions. Figure 2.1 shows these classifications.

When people think of professional liability in healthcare, they usually
think of medical malpractice, a form of negligence. Negligence is, to be sure,
the most common type of malpractice, but medical malpractice can also be
based on intentional torts and breaches of contract. In fact, many malprac-
tice suits allege more than one cause of action, the reasons for which are dis-
cussed later in the chapter.!

The existence of a legal duty is essential to any professional liability
case, and the concept of duty tends to change as our society and values
change. The legal duty may be imposed by constitution, legislation, common
law, or even contract. In healthcare, special legal duties arise from the con-
tractual aspects of the physician—patient relationship.2

This chapter does not address the law of contracts as it relates to
operational issues such as employment, materials management, facilities
maintenance, and procurement. Although many of the basic principles dis-
cussed here apply in those areas too, the full topic of contracts is beyond the
scope of this text. After all, in law schools contracts is a full credit course of
its own.

CHAPTER

23
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FIGURE 2.1
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Elements of a Contract
In simple terms, for a contract to be valid, four elements must exist:

1. Both parties must be “legally competent” to enter into the contract. Con-
tracts entered into by mentally incompetent persons are not valid; nei-
ther are most contracts entered into by minors.

2. There must be a “meeting of the minds.” One party must make an
offer—to buy or sell, for example—and the other party must accept
that offer. The terms of the offer and acceptance must be identical.

3. “Consideration” must be given. Consideration is basically the price paid
for the contract, but it need not be in the form of money. It may also
be a promise (a) to do something you otherwise would not be required
to do or (b) to refrain from doing something you otherwise would be
able to do.

4. The purpose of the contract must be legal. A contract with a hit man to
“oft ” another person is void because its purpose is illegal. Likewise,
many exculpatory contracts—those in which a party excuses the other
from liability in advance—are invalid because they are against public
policy.

Contracts may be express (written or spoken) or implied. Many of
our day-to-day human interchanges are implied contracts. For example,
consider a patron ordering lunch in a restaurant. Implicit in the situation



Chapter 2: Contracts and Intentional Torts H

is this message (the offer): “If you serve me what I order, I will pay the
bill.” By taking the order and serving the food, the restaurant accepts the
patron’s offer and a contract exists. The offer and acceptance are rarely
expressed in words, but the contract is still valid. Similarly, the
doctor—patient relationship includes an offer (“If you treat me, my insur-
ance or I will pay”) and an acceptance (“We’ve scheduled your appoint-
ment for next Tuesday”).

The Physician—Patient Relationship

The physician—patient relationship is founded on a contract in which the
physician agrees to provide treatment in return for payment. Professional
liability can arise if this contract is

breached. In the absence of a contract
between physician and patient, the law

usually imposes no duty on the physician Legal DecisionPoint

—

You are at the beach having a picnic with your
significant other. You notice a man struggling

to treat the patient, although it may
impose other duties on the physician. For
example, like other passersby, physicians

have no legal obligation to help accident
victims. The law in most states will not
require them to be “Good Samaritans.”3
(See Legal DecisionPoint.)

This principle was illustrated in
Childs v. Weis* A Dallas woman who was
seven months pregnant was visiting
another town when she began to suffer

in the surf. You put down your wine and run to
his rescue. A couple of minutes into the res-
cue you notice that your companion is about
to finish the last of the wine, so you leave the
sputtering victim to return to your picnic
before the wine is gone.

What were your legal and moral responsi-
bilities before you began to assist the vic-
tim? Were they the same after you began to

give aid? Do the answers change depending
on whether you were trained in CPR? What if
you were an off-duty EMT? What other hypo-
thetical facts might affect your analysis?

labor pains and bleeding. At a local hospi-
tal’s emergency department a nurse exam-
ined her, called the defendant physician,

and told the woman to go to her doctor

in Dallas. The woman left the hospital

and, about an hour later, gave birth to her baby in a car. Twelve hours
later the infant died. The court held that the physician had no duty to the
woman because no physician—patient relationship had been established.
(There was a dispute about what the doctor actually told the nurse. The
physician said that he had instructed the nurse to have the woman call her
own doctor and see what he wanted her to do.) The hospital’s and nurse’s
duties are a different matter, of course. And as noted in Chapter 8, “Emer-
gency Care,” federal law now requires emergency department personnel to
stabilize emergency conditions irrespective of whether a provider—patient
relationship exists.)
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Creation of the Relationship

A contract is a prerequisite to a physician—patient relationship. As noted ear-
lier, the contract can be express or implied. Sometimes the patient is uncon-
scious or otherwise unable to express consent for treatment, so the law will
treat the rendering of services to an unconscious person as an implied con-
tract. This prevents “unjust enrichment” by requiring the patient to pay for
the services she never really agreed to (but presumably would have). It also
imposes the same duties on the physician that would arise under an express
or implied contract.

Although clear enough in the abstract, these principles of contract law
are sometimes difficult to apply in the widely varying circumstances that arise
in medical practice. For example, physicians commonly consult one another
regarding their patients’ diagnosis and treatment. This often happens infor-
mally (the proverbial “hallway consult”), and the consulted physician may
not see the patient or know his name. Do these informal consultations create
a physician—patient relationship? Generally the answer is “no.” For example,
in Oliver v. Brock® a physician phoned a colleague, Dr. Brock, to discuss the
former’s treatment of the patient, Anita Oliver. As summarized in the treat-
ing physician’s affidavit (see Legal DecisionPoint) to the court,

[1] had the occasion to and did call Dr. Ernest C. Brock, a practicing physician
in Tuscaloosa, Alabama, with reference to Dr. Brock’s recommendations con-
cerning the care and treatment of another patient [and] during the course of
such conversation [I] did describe generally the injuries of plaintiff and the type
of treatment [I] was then giving plaintiff, and Dr. Brock did indicate to [me]
that under the circumstances described he thought the treatment to be correct;
[1] did not disclose to Dr. Brock the name of the patient; [my] discussion with
Dr. Brock was gratuitous on his part and for [my] guidance in connection with
the treatment of plaintiff; [I] did not employ Dr. Brock to care for or treat plain-
tiff and Dr. Brock did not care for or treat plaintiff to [my] knowledge. In the
discharge summary...[I] did make note of the telephone conversation with Dr.
Brock and of the suggestions made to [me] by Dr. Brock but did not
suggest...that Dr. Brock was in any way employed...in the care and treatment of
plaintiff....

The court decided that there was no doctor—patient relationship between Dr.
Brock and Anita Oliver. This view is supported by this general rule:

A physician is under no obligation to engage in practice or to accept profes-
sional employment.... The relation is a consensual one wherein the patient
knowingly secks the assistance of a physician and the physician knowingly
accepts him as a patient. The relationship between a physician and patient may
result from an express or implied contract...and the rights and liabilities of the
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parties thereto are governed by the general law of contract.... [The volun-

tary acceptance of the physician—patient relationship by the affected parties

creates a prima facie presumption of a contractual relationship between

them. A physician may accept a patient and thereby incur the consequent

duties although his services are performed gratuitously or at the solicitation

and on the guaranty of a third person.®

On the other hand, a physician need not come into direct contact

with a patient for a doctor—patient relationship to exist. A pathologist,

for example, has a relationship with the patient even though the pathol-

ogist probably never sees the person
whose specimen comes to the lab and the
patient does not know the pathologist
exists.”

Another important issue involves
the duty of a physician providing services
to someone who is not the other party to
the contract. This happens when, for
example, a physician conducts a pre-
employment examination, examines an
applicant for life-insurance purposes, or
examines a plaintiff for a personal injuries
case. The general rule is that in these sit-
uations a physician—patient relationship is
not established between the physician and
the person being examined and, there-
fore, that the physician owes no duty to
the individual being examined, only to
the party who contracted for the exami-
nation.

Some courts, however, have found
at least a limited duty toward the plaintiff
even in the absence of a contractual rela-
tionship. In James v. United States the
plaintift applied for a position at a ship-
yard and, as a condition of employment,
was required to take a physical examina-

Legal DecisionPoint

—

An affidavit is a written document in which
the “affiant” (the one who signs the docu-
ment) swears under penalty of perjury that
the facts asserted in the statement are
true. Affidavits generally cannot substitute
for in-court testimony because they are not
subject to cross-examination. But affi-
davits are sometimes used to support
arguments on collateral matters, especially
if the opposing attorney does not object. In
this case, the affidavit (page 26) was used
to support Dr. Brock’s position that he did
not have a doctor—patient relationship with
Mrs. Oliver.

Who do you suppose wrote this affidavit?
Are any of its assertions not, strictly speak-
ing, facts? If you were opposing counsel,
would you object to the use of such an affi-
davit? If you were the judge, what weight
would you give it? If you could cross-exam-
ine the affiant (the treating physician who
consulted with Dr. Brock), what kinds of
questions would you like to ask him about
his assertions?

tion. A chest x-ray revealed an abnormality, but through a clerical error

the physician never saw the x-ray or the radiologist’s report. Almost

two years later the plaintift was diagnosed with an inoperable cancer.

The defense argued that the absence of a physician—patient relationship

precluded any duty of care. But the court awarded damages anyway

because
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[h]aving made a chest X-ray an essential part of the preemployment exami-
nation to determine an applicant’s physical fitness, however, defendant failed
to use due care when...the report on the X-ray was not brought to the atten-
tion of the examining physician.8

Employees’ Remedies and Workers’ Compensation Laws

When an employee suffers an injury or illness arising out of her employment, the
workers’ compensation system is usually the exclusive remedy for the employee.
This means that workers are precluded from recovering from their employer or
co-employees for negligence or other claims, apart from the workers” compen-
sation claim. If an employee is injured on the job and the company physician
provides negligent treatment, can the employee recover from either the
employer or the physician?

Again, the general rule is, workers” compensation is the employee’s exclu-
sive remedy.”® However, some courts have found that when an employer operates
in two capacities—as both an employer and a hospital, for example—the second
capacity imposes obligations unrelated to and independent of the hospital’s obli-
gations as an employer. This is known as the “dual capacity doctrine.” In Guy ».
Arthur H. Thomas Co., the plaintift worked as a laboratory technician at the
defendant hospital and in the performance of her duties operated a magnetic
blood gas apparatus that used mercury.10 In her complaint against the hospital
the plaintift alleged that she contracted mercury poisoning from the apparatus,
that the hospital’s employees negligently failed to diagnose her condition as mer-
cury poisoning, and that her injuries were aggravated as a result.

The court held that as an employer the hospital was liable for workers’
compensation benefits and that as a hospital it was liable in tort:

Appellant’s need for protection from malpractice was neither more nor less
than that of another’s employee. The...hospital, with respect to its treatment
of the appellant, did so as a hospital, not as an employer, and its relationship
with the appellant was that of hospital-patient with all the concomitant tra-
ditional obligations.

In addition to the issue of exclusive remedy, another issue is whether
workers’ compensation laws protect a company physician from liability for
negligent treatment of fellow employees. These laws generally provide immu-
nity from suits by co-employees, and some courts have dismissed suits against
company physicians on this basis.1!

Scope of the Duty Arising from the Relationship
In the typical physician—patient relationship, the physician has agreed to diag-
nose and treat the patient in accordance with the standards of acceptable
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medical practice and to continue to do so until the natural termination of the
relationship. (The standards of practice and termination of the relationship
are discussed later in this chapter.) The patient has agreed to pay the physi-
cian for the services rendered. (The patient has not agreed to follow the doc-
tor’s orders; failure to do so, however, may excuse the physician from liabil-
ity for untoward results.) Ordinarily the physician does not promise to cure
the patient. In some cases, however, such a warranty or guarantee may be
found from express promises made by the physician, and if no cure results he
will be liable for breach of warranty. This subject is discussed further later in
this chapter.

The physician may limit the scope of the contract to a designated geo-
graphic area or medical specialty. In McNamara v. Emmons a woman sus-
tained a bad cut, which was treated by an associate of the defendant physi-
cian.!2 The next morning the patient left for a vacation in a town 20 miles
away. While there, she felt she needed further treatment and asked the defen-
dant physician to come to the town. He refused but gave her instructions and
named a local physician whom she might call. The court held that in these
circumstances the physician was justified in limiting his practice to his own
town. In other cases the courts have decided that, at least when no emer-
gency exists, the physician has no obligation to make house calls but instead
may require the patient to come to the office for treatment.

In many states the contractual relationship between the patient and the physi- Duties to the
cian not only allows the physician to warn certain persons when a patient has  Person Other
an infectious disease but also obliges the physician to do so. For example, than the
state law may require the healthcare provider to notify the sexual partners of Patient
persons diagnosed with HIV or AIDS.

Similarly, a physician might be subject to liability when a patient
injures a third party. In Freese v. Lemmon a pedestrian was injured by an auto-
mobile when its driver suffered a seizure.l3 Both the driver and his physician
were sued by the injured person—the physician on the theory that he was
negligent in diagnosing an earlier seizure and in advising the driver that he
could operate an automobile. The Supreme Court of Iowa reversed the trial
court’s dismissal of the case against the physician on the theory that a physi-
cian is subject to liability to third persons for negligently treating or giving
false information to a patient when an unreasonable risk of harm to a third
party or class of persons was foreseeable.

In the well-publicized case Tarasoff v. Regents of the University of
Californin the California Supreme Court ruled that despite a confidential
relationship with patients, a doctor has a duty to use reasonable care to
warn persons threatened by a patient’s condition.14 The patient in Tarasoff
had told his psychotherapist that he intended to kill a certain person and
later carried out his threat. On these facts the court determined that the
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victim’s parents had a valid cause of action against the psychotherapist for
failure to warn.

An important consideration in such cases is whether the injury to the
third parties was foreseeable. In Brady v. Hopper, a suit by persons injured in
the assassination attempt on President Reagan in 1981, the court held that
John Hinckley, Jr.’s psychiatrist owed no duty to the plaintifts because there
was no evidence that Mr. Hinckley had made specific threats against the
plaintiffs that would make his act foreseeable.15

Termination of the Relationship
Like all contracts, the one between the physician and the patient is termi-
nated at certain points:

e when the patient is cured or dies,

e when the physician and the patient mutually consent to termination,
e when the patient dismisses the physician, or

* when the physician withdraws from the contract.

Withdrawal by a physician before the patient is cured often results in
a claim of abandonment by the patient. Whether abandonment is a breach of
contract, an intentional tort, or negligence has been a matter of considerable
confusion. There might be valid claims for all three, especially when the
physician thought the patient had been cured and prematurely discharged
her from the hospital.16 The confusion has been compounded by the absence
of a clear line between abandonment and lack of diligence in treating the
patient.

Abandonment may be either express or implied. Express abandon-
ment occurs if a physician notifies a patient that he is withdrawing from the
case but fails to give the patient enough time to locate another physician. In
Norton v. Hamilton the plaintiff reported being in labor several weeks before
her baby was due.l” According to the plaintiff’s allegations, the physician
examined her and concluded that she was not in labor. When the pains con-
tinued, the plaintiff’s husband called the physician twice to say that his wife
was still in pain. At that point the physician said he was withdrawing from the
case. While the husband was looking for a substitute physician, the plaintiff
delivered her child alone and suffered unnecessary pain and distress. The
court held that the physician’s acts would be abandonment, if proven.

Implied abandonment occurs when the physician’s conduct makes
abandonment of the patient obvious. In Johnson v. Vaughn'8 Dr. Vaughn
admitted the patient to the hospital, treated him, and then went home leav-
ing word that he was to be called if the patient’s condition grew worse.
Because at the time the patient seemed dangerously ill, the patient’s son
called a Dr. Kissinger who “gave such attention as appeared to be most
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urgent” but felt that he could not proceed further without a release from Dr.
Vaughn. He called Dr. Vaughn and told him that the patient was dying and
needed immediate attention. At this, Dr. Vaughn apparently became abusive,
called Dr. Kissinger a louse for trying to steal his patient, and hung up. A call
from the patient’s son produced more abuse. Finally Dr. Vaughn said he
would release the patient if he was paid $50 by nine o’clock the next mor-
ning. Meanwhile 30 or 40 minutes had passed before Dr. Kissinger could
operate, and the patient later died. The court held that these facts were suf-
ficient to state a claim of abandonment against Dr. Vaughn.

Physicians can raise various defenses to claims of abandonment. If the
physician gives notice of withdrawal early enough for the patient to find
another physician of equal ability, the claim will fail. And physicians have the
right to limit their practice to a certain specialty or geographic area. A physi-
cian who is too ill to treat a patient or to find a substitute also has a valid
defense to an abandonment claim. If a physician obtains a substitute physi-
cian, she has a valid defense so long as the substitute is qualified and the
patient has enough time to find another if the substitute is unacceptable.

A physician may not abandon a patient simply because he thinks
another physician is handling the case; Maltempo v. Cuthbert is an exam-
ple.1? The plaintiff’s diabetic son was in a county jail awaiting transporta-
tion to a state prison to serve a sentence for a drug violation. In jail the
son’s health deteriorated, and his mother called her family physician for
assistance but could only reach the defendant physician, who was taking the
tamily physician’s calls. This physician told the mother that he would inves-
tigate and call back if there were any problems. He then called the jail,
learned that the son was being treated by the jail physician, and did noth-
ing further. The young man died while being transported to the state
prison. The appellate court affirmed a jury verdict in favor of the plaintiff.
Even if it were unethical for the defendant physician to treat the young man
without the jail physician’s consent (a questionable proposition, at best),
the jury could find negligence in the doctor’s failure to ask the other doc-
tor about the man’s condition or at least to inform the parents that he was
proceeding no further. The physician’s actions “lulled the [plaintiffs] into
believing that their son was being cared for, and effectively prevented them
from seeking other emergency help.”

Two California cases raised questions about the freedom of a healthcare
provider to refuse initial or continued treatment of a patient whom the provider
does not wish to treat. In Payton v. Weaver a physician informed his patient—a
35-year-old indigent woman with end-stage renal disease and a history of drug
and alcohol abuse—that he would no longer continue as her physician because
of her intensely uncooperative behavior, antisocial conduct, and refusal to follow
instructions.20 The patient tried without success to find alternative treatment
and petitioned the court to compel the physician to continue treating her. The
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parties then agreed that the physician would continue to treat her if she met rea-

sonable conditions of cooperation. When she did not keep her part of the bar-

Legal DecisionPoint ¢ &

End-stage renal disease (ESRD) is chronic
kidney failure that has progressed to the
point of requiring kidney dialysis or trans-
plant. An ESRD patient needs to undergo
dialysis every three or four days but lives a
somewhat normal existence between treat-
ments (subject to contributing conditions
such as high blood pressure and diabetes).

The court stated that “there was no emer-
gency” in Ms. Payton’s case. Do you agree?
Was she a patient with a chronic disease, or
was she a patient who was bound to have
serial emergencies? Instead of seeing Dr.
Weaver as scheduled (which of course she
did not), what if she had been taken to the
emergency department every few days in
extremis and in need of dialysis? If you were
a hospital administrator, how would you
advise the emergency department to deal
with Ms. Payton?

gain, the doctor again notified her that he was
withdrawing, and she again sought a court
order. This time the trial court found that she
had violated the previous conditions and in
the process adversely affected other dialysis
patients. The court also found that there was
no emergency requiring treatment under a
California statute,2! that the physician’s notice
was sufficient to end the relationship, and that
the doctor was not responsible for the fact that
no other dialysis unit would accept the patient
(see Legal DecisionPoint). The appellate court
sustained the trial court decision. (It is not
known what happened to poor Ms. Payton.)
A different situation resulted in the
decision that a medical group and hospital
could not refuse nonemergency care to a
husband and wife. In Leach v. Drummond
Medical Group, Inc., the plaintiffs, who were
patients of the medical group, had written to
a state agency commenting adversely on the
performance of the group’s physicians.22
The group then told the couple that because
they complained to the medical board, “a

proper physician—patient relationship” could not be maintained and they

would receive only 30 days of care, and then only if there was an emergency.

Duties
Following
Termination
of the
Relationship

The couple sued to compel continued treatment of their many health prob-
lems. The trial court denied relief, but the appellate court reversed the deci-
sion and allowed the suit to continue. The court decided that although one
physician may not be required to treat a patient that she does not like, the
whole group can be ordered to.23 Because the patients had not publicly crit-
icized the doctor but only discreetly contacted the appropriate state agency,
the court held that denying services to them was not justified. (It is signifi-
cant to note that the defendants were the only medical group available within
100 miles.)

Some cases have extended the physician’s duty to the patient even after the
doctor—patient relationship has ended. In Tresemer v. Barke the plaintift’s
physician had implanted an intrauterine device (IUD) in 1972.24 The
physician had seen the patient only on that one occasion. The plaintiff later
suffered injury from the device (a Dalkon shield) and filed suit against the



Chapter 2: Contracts and Intentional Torts E

physician. She alleged that he learned about the risks of the ITUD but failed
to warn her. The court held that the defendant had a duty to warn the plain-
tift, noting that a physician is in the best position to alert a patient and that
death or great bodily harm might be avoided without much inconvenience.23

Liability for Breach of Contract

In the typical physician—patient contract, the physician agrees (or implies
agreement) to perform a service. Failure to perform the service with reason-
able skill and care may give the patient a claim not only for negligence but
also for breach of contract. We have already seen breach-of-contract cases
based on abandonment in connection with ending the physician’s contractual
duty; Alexandridis v. Jewett offers one example.26

In Alexandridis two obstetricians implied that they would be available
when the patient went into labor. On learning that the woman was in labor,
one of the obstetricians notified his partner, who was on call. The partner did
not arrive in time, however, and an episiotomy (a small incision that eases
childbirth) had to be performed by a first-year resident and caused injury to
the patient. In the suit that followed, the appellate court found enough evi-
dence to send the case to a jury and that the partners would be liable for
breach of contract if their superior skill would have protected the patient
from injury. In a similar case the court noted that a valid claim could be
stated for breach of contract against a urologist because he allegedly agreed
to perform an operation on the plaintiff but was not present during the sur-
gery. Two colleagues from his medical group performed the operation
instead.2”

A physician who uses a different procedure from the one that was prom-
ised will also be liable for breach of contract. In Stewart v. Rudner the physician
promised to arrange for an obstetrician to deliver a child by cesarean section.28
The patient was a 37-year-old woman who had had two previous stillbirths and
was extremely eager to have a “sound, healthy baby.” While the patient was in
labor the physician told another obstetrician to “take care of this case” but did
not tell him about the promise to perform a cesarean section. At the end of a
lengthy labor the baby was stillborn. The appellate court upheld a jury verdict
for the patient on the ground that the physician breached his promise that a
cesarean operation would be used to deliver the baby.

Liability for Breach of Warranty

Physicians are especially susceptible to liability not only if they promise to per-
form a certain service but also if they promise a specified result. A physician who
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guarantees a result gives the patient a contract basis for a lawsuit if the

treatment is not successful. In Sullivan ». O’Conner a professional enter-

Legal Brief

Sullivan v. O’Conner is a good example of the
roles juries and appellate courts play in our legal

system. The jury decides what the facts are, and the
appellate court must accept those facts as true
unless they are indisputably wrong.

In some respects the function of these roles is

like the instant replay rule in the NFL: Unless there

is clear evidence to the contrary, the “call on the
field” stands.
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tainer thought her nose was too
long.2? She contracted with a
physician to have cosmetic surgery.
The physician promised that the
surgery would “enhance her beauty
and improve her appearance.” In
fact, the surgery was unsuccessful,
and after two more operations the
nose looked worse than before.
Physicians do not guarantee results
simply by agreeing to perform an
operation, and it is often hard to
draw the line between an opinion
and a guarantee. But the jury
decided in this case that there was a

guarantee, and the appellate court affirmed the jury’s verdict for the plain-
tiff (see Legal Brief).
Guilmet v. Campbell is a well-known case in medical-legal circles.
The plaintiff had a bleeding ulcer and talked with a surgeon about a pos-
sible operation. He testified that the surgeon told him this:

Once you have an operation it takes care of all your troubles. You can eat as
you want to, you can drink as you want to, you can go as you please. Dr.
Arena and I are specialists; there is nothing to it at all—it’s a very simple oper-
ation. You’ll be out of work three to four weeks at the most. There is no dan-
ger at all in this operation. After the operation you can throw away your pill
box. In twenty years if you figure out what you spent for Maalox pills and
doctor calls, you could buy an awful lot. Weigh [that cost] against an opera-
tion.30

With this alleged assurance, the plaintiff underwent the operation.
Postoperative evaluation showed that the plaintiff had a ruptured esopha-

gus. His weight dropped from 170 to 88 pounds, and he developed he-

patitis. He then sued the physician on both a negligence theory and a war-

ranty (guarantee) theory. The jury decided that the physicians were not

negligent but had breached their promise to cure. The state’s supreme

court affirmed the decision. In response to Guilmet, and presumably after

some heavy lobbying by the medical profession, the Michigan legislature

passed a statute requiring that any alleged promise or guarantee of a cure

will be void unless it is in writing and signed by the physician alleged to

have made it.3!
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Liability for Intentional Tort

Another basis for professional liability is intentional tort. A tort is a civil
wrong not based on contract that results in injury to another person or
another person’s property or reputation. Torts are usually divided into three
categories, each of which involves a different type of proof (see Figure 2.1).
An intentional tort, as the name implies, results when a person intends to do
the wrongful act. Negligence occurs when a person intends no harm but fails
to do what a reasonably careful person would do under the circumstances.
Strict liability results when an act is wrongful, not because the actor intended
the wrong or was negligent but because the act involved a high risk of harm
to others. As noted earlier, most malpractice cases are based on negligence.
(Strict liability is uncommon in healthcare administration, but it surfaces in
relation to defective drugs and medical devices.)

Lawsuits based on intentional tort are less common in healthcare than
negligence cases, but they are important because they give plaintiffs some
flexibility they would not have otherwise. There may also be multiple conse-
quences for the healthcare provider who commits an intentional tort.
Because intent is usually an essential element in proving both the intentional
tort and a crime, many intentional torts, such as assault and battery, entail
both criminal and civil liability. The commission of a criminal act could lead
to a third consequence: revocation of the license to practice.

Assault and Battery
Assault and battery is actually a combination of two intentional torts. An
assault is conduct that places a person in fear of being touched in a way
that is insulting, provoking, or

physically harmful. Battery is the
actual touching (see Legal Brief). Legal Brief
Both assault and battery are acts
done without legal authority or
permission. A move to kiss some-

one without consent is an assault,

We accept the incidental touching that accom-
panies everyday life, but there are certain
boundaries. This is why being jostled on an
elevator is not battery; being groped is.

and the act of kissing is assault and Battery is summarized by the aphorism, “Your
battery. If the person were asleep right to swing your arm ends where my nose
when kissed there would be no begins.”

assault (because the person was not @,

apprehensive), but there would be a “":":":“:":“:‘

battery. (Obviously, kissing some-
one with permission is neither an assault nor a battery, but rather fun for
both parties.)

The question of consent to medical or surgical treatment is complex; we
discuss it completely in Chapter 9. For present purposes, assault and battery

%0 o% o
DX XD
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cases can be grouped into three categories. First are the intentional acts com-
mitted by the healthcare provider with no consent from the patient whatso-
ever. In Burton v. Lefwich, for example, a physician who was having trouble
removing sutures from the toe of a four-year-old child (whose parents were
apparently not much help) hit the tot’s thigh several times with his open
hand, leaving bruises that were visible for three weeks.32 An appellate court
upheld a jury verdict that the physician had committed battery.

Compare that case with Mattocks v. Bell, where a 23-month-old girl—
whom a medical student was treating for a lacerated tongue—clamped her
teeth on the student’s finger and would not let go.33 After trying to free his
finger by forcing a tongue depressor into the child’s mouth, the student
slapped her on the cheek. The parents’ battery suit failed. The force used was
proper under the circumstances.

In these kinds of cases a physician’s liability for striking someone is no
different from the liability of any other person; this is true as well when a
physician performs an operation without consent. In the oft-cited Schloen-
dorff v. Society of New York Hospital (which is discussed in more detail in
Chapter 9), a doctor was liable for battery after he operated on a patient who
had consented only to an examination under anesthesia but not to an opera-
tion.34 In another case a patient signed a consent form naming a specific
urologist to remove his kidney stones. After surgery, the patient discovered
that the operation had been performed not by the urologist but by two other
members of the urologist’s medical group. He then sued all three physicians
for malpractice and failure to obtain informed consent. After the jury found
in favor of the defendants, the Supreme Court of New Jersey reversed the
decision. It found that the plaintiff had claims for battery and malpractice and
that even if no physical injury occurred, the defendants could be liable for
mental anguish and perhaps even punitive damages.3® The court stated:

Even more private than the decision who may touch one’s body is the deci-
sion who may cut it open and invade it with hands and instruments. Absent
an emergency, patients have the right to determine not only whether surgery
is to be performed on them, but who shall perform it.3¢

A second category of assault and battery includes situations where the
duty to obtain permission has been met but the physician goes beyond the
scope of the consent (more on this later). In a third category the physician
acts within the scope of the consent but does not adequately advise the
patient of the risks of the treatment. In that situation, the patient’s consent
is not well informed and the permission is invalid. As discussed in Chapter 3,
a suit can be brought in both the second or third categories on a theory of
either negligence or assault and battery. Negligence is the most common alle-
gation, but liability on assault and battery is also possible.3” Mohr v. Williams
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illustrates the last two kinds of cases.38 In Mobr the plaintiff consented to an
operation on her right ear. After she was anesthetized, the surgeon disco-
vered that her left ear needed surgery more than the right ear and operated
on the left one instead. On the ground, among others, that the surgeon’s
conduct amounted to a technical assault and battery, the appellate court
upheld a trial court’s decision to let the case proceed.

Although the surgeon in Mok should have consulted the patient
before operating on the other ear, a surgeon will sometimes be justified in
operating beyond the scope of the consent—for instance, when an emer-
gency makes obtaining the patient’s consent impossible or dangerous. In
Barnett v. Bachrach a surgeon operating on a patient with an ectopic preg-
nancy (a pregnancy outside the uterus) discovered that the pregnancy was
normal but that the patient had acute appendicitis.3? He removed the appen-
dix and later sued the patient for not paying the operating fee. The patient
defended the suit by alleging that the appendix was removed without her
consent. In holding for the surgeon the court noted that if he had not taken
out the appendix, the patient and child might have been endangered.

Defamation
Defamation is wrongful injury to another person’s reputation. Written
defamation is libel, and oral defamation is slander. To be actionable, the
defamatory statement must be “published”—that is, the defendant must have
made the statement to a third party, not just to the plaintiff. This was the
point of Shoemaker v. Friedbery.40 In this case, a physician wrote a letter to a
patient stating that she had a venereal disease. The patient showed the letter
to two or three other women and later, in the presence of a friend, discussed
the diagnosis with the physician. In suing him she alleged a breach of confi-
dentiality, but the court held that no recovery should be allowed because the
patient had “published” the diagnosis herself. (This could be thought of as
the “it’s your own dumb fault” rule.)

Physicians have several defenses available to them in defamation suits:

o The truth of a statement is an absolute defense, if the defendant can
prove that the statement was true.! Even a true statement, however,
can lead to liability for an invasion of privacy or breach of confiden-
tiality.

o Some statements, such as those made during a judicial proceeding or by one
physician to another in discussing a patient’s treatment, arve privileged and
provide a defense. In Thornbury v. Lonyg, for example, a specialist incor-
rectly reported to a family physician that a patient had syphilis.#2 When
the patient sued the specialist for libel, the court held that the statement
was privileged because the specialist had a duty to communicate the
information to the family physician.



The Law of Healthcare Administration

o Statements made in good fuith to protect a private intevest of the physician,
the patient, or a thivd party ave entitled to a qualified privilege. An exam-
ple is a false but good-faith report of a sexually transmitted disease diag-
nosis to a state health department, as required by law.

False Imprisonment

False imprisonment arises from unlawful restriction of a person’s freedom.
Many false imprisonment cases involve patients who have been involuntarily
committed to a mental hospital. In Stowers v. Wolodzko a psychiatrist was held
liable for his treatment of a patient who had been committed against her
will.43 Although this type of commitment was allowed under state law, the
psychiatrist kept the woman from calling an attorney or a relative. His actions
amounted to false imprisonment because her freedom was unlawfully
restrained. (The unusual facts of this case are laid out in The Court Decides:
Stowers v. Wolodzko at the end of this chapter.)

Invasion of Privacy and Breach of Confidentiality

Truth is a defense in defamation cases, but there are two other bases for
possible liability even when a physician’s statement about the plaintift is
true: (1) invasion of privacy and (2) wrongful disclosure of confidential
information. Invasion of privacy occurs when a patient is subjected to
unwanted publicity. For example, in Vassiliades v. Garfinckel’s, Brooks Bros.,
the defendants (a physician and the famous department store) used
“before” and “after” photographs of the plaintiff’s cosmetic surgery with-
out her permission. This was sufficient to support a verdict for invasion of
privacy and breach of fiduciary duty.## Similarly, a Michigan physician was
held liable for invasion of privacy when he allowed a lay friend to observe
the delivery of a baby in the patient’s home. Clearly, a patient’s expectation
of privacy should be respected.

A suit for wrongtul disclosure of confidential information was brought
on behalf of a man who had been a patient at the Holyoke Geriatric and Con-
valescent Center.4> His family had sought the court’s permission to remove
him from the kidney dialysis treatments that were sustaining his life. The
court granted the petition, but several nurses and aides from the center, with
the approval of the center’s administrator, wrote a letter to a local newspaper
protesting the decision. The letter appeared on the front page of the paper.
A jury awarded the plaintiff’s widow and estate $1 million for violation of a
statute that prohibits release of personal information. The case clearly shows
the danger of disclosing confidential patient information without proper
authority.

Frequently, state or federal law requires disclosure of confidential
information. For example, confidential information from a patient’s medical
record may be disclosed for the purpose of quality assurance and peer-review



Chapter 2: Contracts and Intentional Torts H

activities and to state authorities in cases of suspected child abuse. Other
reporting requirements include those relating to communicable disease,
abortion, birth defect, injury or death resulting from use of a medical device,
environmental illness and injury, injuries (such as knife or gunshot wounds)
resulting from suspected criminal activities, and conditions (such as epilepsy)
affecting one’s ability to drive safely or operate heavy machinery.

Obviously, disclosures made in conformity with law are not “wrong-
tul,” and no liability will attach. Similarly, there is no liability for disclosing
patient information when the patient (or the patient’s guardian) has given
permission or when a search warrant or other legal procedure requires it.
Healthcare facilities must be aware of the federal and state requirements
regarding confidentiality of medical records and must have policies and pro-
cedures in place to protect the information contained in them. (All of these
requirements are discussed in more detail in Chapter 14.)

Misrepresentation

This is another tort for which physicians have been held liable. Misrepresenta-
tion can be either intentional (fraudulent or deceitful) or negligent. Either way,
it must be shown that a fact was falsely represented and that the person claim-
ing injury relied on the misrepresentation. Misrepresentation cases involving
physicians are of two types: (1) representations to persuade a patient to submit
to treatment and (2) representations about a prior treatment or its results.

Physicians who misrepresent the nature or results of treatment they have
given are liable for fraud even if the treatment was done carefully. In Jobnson v.
McMurray*6 Dr. McMurray had performed an earlier surgery on Mr. Johnson
and had left a surgical sponge in his body. Mr. Johnson specifically asked that Dr.
McMurray not participate in the follow-up surgery that was needed to remove
the sponge, and he sought out a Dr. Griffith to operate. Unknown to Mr. John-
son, Dr. Griffith intended to have Dr. McMurray assist in the surgery anyway,
which he did. More complications arose, and the patient eventually lost his leg.
The court decided that the two doctors had fraudulently concealed a significant
fact and a jury could award damages.

Misrepresentation sometimes allows a patient to bring suit after the
statute of limitations expires. In Hundley v. Martinez a physician repeatedly
assured his patient—an attorney—that his eye would be all right after a
cataract operation.#” Over the years, the attorney became virtually blind in
that eye. In this case, although the statute of limitations had run, the court
held that the limitation period was suspended if the jury found that the physi-
cian had obstructed the plaintift’s case by fraud or in other indirect ways.

Outrage
The intentional tort of outrage—sometimes called “intentional infliction
of emotional distress”—arises from extreme and offensive conduct by the
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defendant; Rockhill v. Pollard*8 provides a graphic example. The plaintiff,
her mother-in-law, and her ten-month-old daughter were injured in an
automobile accident on a wintry evening in Oregon shortly before Christ-
mas; the accident knocked the baby unconscious. A passing motorist
picked them up and arranged for a physician to meet them at his office.
Here is a portion of the court’s opinion describing the encounter with the
defendant, Dr. Pollard:

Both plaintift and [her mother-in-law] Christine Rockhill testified that defen-
dant was rude to them from the moment they met him. Plaintiff testified:

“And the first thing, he looked at us, and he had a real mean look on his face,
and this is what he said. He said, ‘My God, women, what are you doing out
on a night like this?’...and my mother-in-law tried to explain to him why we
were on the road, and her and I both pleaded to him.”

Without making any examination, defendant told them there was nothing
wrong with any of them. [The baby] was still unconscious at this time.
According to plaintiff:

“She was very lifeless. I was saying her name, and she wouldn’t respond at
all. Her eyelids were a light blue. She was clammy, very cold.

“In fact, I thought she was dead at the time.”

After repeated requests to do so, the doctor finally gave the child a
cursory examination and said there was nothing wrong with her. The baby
had vomited, and both the adults had blood and vomit on them. The opin-
ion states that the doctor told the mother-in-law, “Get in there and clean
yourself up. You are a mess.” The opinion continues:

“The doctor was out of the room, and I told her [Christine Rockhill, her
mother in law], I says, ‘We have got to get help for this baby,” and she said,
‘Well, what are we going to do?’

“And the doctor came back in the room, and she asked the doctor, she says,
‘What are we going to do?” And he just shrugged his shoulders and said he
didn’t know.”

When Christine Rockhill suggested that her brother would pick them up at
defendant’s office, defendant said, “My God, woman, I can’t stay here until
somebody comes and gets you.” Although the temperature was below freezing
and [the baby’s] clothing and blanket were wet with vomit, he told them to
wait outside by a nearby street light while someone came...to get them.
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After a 20-minute wait in the cold, the group was taken to a hospital,
where the baby arrived only semiconscious and apparently suffering from
shock. The women were given emergency treatment and released. The child
had surgery to repair a depressed skull fracture and was released after a week
in the hospital.

The trial court had dismissed the lawsuit thinking that the plaintiff
had not presented a prima facie case—that is, enough evidence to win
unless the defendant presents contradictory evidence. The Supreme Court
of Oregon disagreed, stating, “We think the issue should have been sub-
mitted to the jury.”

It is not hard to see why a jury could find that the defendant’s con-
duct was outrageous, is it?

Violation of Civil Rights

For at least 40 years courts have recognized causes of action for violations of
patients’ civil rights. Discrimination on the basis of race, religion, ethnicity,
and other protected categories is an obvious example.4® Eidgeion v. Eastern
Shove Hospital Center is an example of less apparent discrimination. The plain-
tiff was involuntarily committed to a Maryland hospital after an ex parte hear-
ing (one in which only one party is present) in which the plaintift’s wife testi-
fied that he had exhibited abnormal and violent behavior. Two physicians
examined the plaintiff on his arrival at the hospital, and although he showed
no outward signs of mental illness the doctors ordered that he be held at the
hospital. The plaintift maintained that his wife lied about his behavior because
she wanted to be free to join her male friend in Florida. In fact, as soon as she
met up with her “friend,” the hospital released the plaintift. He promptly sued
his wife, the physicians, and the hospital for violation of federal and state civil
rights statutes, negligence, false imprisonment, false arrest, defamation, inten-
tional infliction of emotional distress, and conspiracy to commit these wrongs.
The court held that the complaint stated a valid cause of action.50

Chapter Summary

This chapter addresses the essential elements of a valid contract (competent
parties, a “meeting of the minds,” consideration, and legality of purpose)
and the importance of contract law in the relationship between patients and
their physicians and between patients and hospitals. The chapter also briefly
discusses issues relating to workers’ compensation and intentional tort,
pointing out that both can affect doctor—patient and hospital-patient rela-
tionships.
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Chapter Discussion Questions

1. Referring to Oliver v. Brock, what factors did the court use in determining
whether Dr. Brock had a contractual relationship with Mrs. Oliver? What dif-
ferences in the facts might have changed the outcome of the case?

2. Why are workers’ compensation benefits the sole remedies for workplace
injuries of employees as they were in Guy v. Avthur H. Thomas Co.?

3. Explain why a case of a pursuit of a breach of contract, such as Guilmet ».
Campbell, would be easier than a standard case alleging negligence.

4. In what ways can intentional torts arise in the healthcare field?

Notes
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THE COURT DECIDES

Stowers v. Wolodzko
386 Mich. 119, 191 N.W.2d 355 (1971)

Swainson, J.

This case presents complicated issues concern-
ing the liability of a doctor for actions taken
subsequent to a person’s confinement in a pri-
vate mental hospital pursuant to a valid court
order....

Plaintiff, a housewife, resided in Livonia,
Michigan, with her husband and children. She
and her husband had been experiencing a great
deal of marital difficulties and she testified that
she had informed her husband...that she
intended to file for a divorce.

On December 6, 1963, defendant appeared
at plaintiff’s home and introduced himself as “Dr.
Wolodzko.” Dr. Wolodzko had never met either
plaintiff or her hushand before he came to the
house. He stated that he had been called by the
husband, who had asked him to examine plain-
tiff. Plaintiff testified that defendant told her that
he was there to ask about her husband’s back.
She testified that she told him to ask her hus-
band, and that she had no further conversation
with him or her husband. She testified that he
never told her that he was a psychiatrist.

Dr. Wolodzko stated in his deposition...that
he told plaintiff he was there to examine her.
However, upon being questioned upon this
point, he stated that he could “not specifically”
recollect having told plaintiff that he was there
to examine her. He stated in his deposition that
he was sure that the fact he was a psychiatrist
would have come out, but that he couldn’t
remember if he had told plaintiff that he was a
psychiatrist.

Plaintiff subsequently spoke to Dr.
Wolodzko at the suggestion of a Livonia police-
woman, following a domestic quarrel with her
husband. He did inform her at that time that he
was a psychiatrist.

On December 30, 1963, defendant Wolodzko
and Dr. Anthony Smyk, apparently at the request

of plaintiff’s husband and without the authoriza-
tion, knowledge, or consent of plaintiff, signed a
sworn statement certifying that they had exam-
ined plaintiff and found her to be mentally ill.
Such certificate was filed with the Wayne County
Probate Court on January 3, 1964, and on the
same date an order was entered by the probate
court for the temporary hospitalization of plain-
tiff until a sanity hearing could be held. The
Judge ordered plaintiff committed to Ardmore
Acres, a privately operated institution, pursuant
to the provisions of [Michigan law].

Plaintiff was transported to Ardmore Acres
on January 4, 1964....

The parties are in substantial agreement as
to what occurred at Ardmore Acres. Defendant
requested permission to treat the plaintiff on
several different occasions, and she refused.
For six days, she was placed in the “security
room,” which was a bare room except for the
bed. The windows of the room were covered
with wire mesh. During five of the six days,
plaintiff refused to eat, and at all times refused
medication. Defendant telephoned orders to
the hospital and prescribed certain medication.
He visited her often during her stay.

When plaintiff arrived at the hospital she
was refused permission to receive or place tele-
phone calls, or to receive or write letters. Dr.
Wolodzko conceded at the trial that plaintiff
wished to contact her brother in Texas by tele-
phone and that he forbade her to do so. After
nine days, she was allowed to call her family,
but no one else. Plaintiff testified on direct
examination that once during her hospitaliza-
tion she asked one of her children to call her
relatives in Texas and that defendant took her
to her room and told her, “Mrs. Stowers, don’t
try that again. If you do, you will never see your
children again.” It is undisputed that plaintiff
repeatedly requested permission to call an
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attorney and that Dr. Wolodzko refused such
permission.

At one point when plaintiff refused medica-
tion, on the written orders of defendant, she
was held by three nurses and an attendant and
was forcibly injected with the medication. Hos-
pital personnel testified at the trial that the
orders concerning medication and deprivation
of communication were pursuant to defendant’s
instructions.

Plaintiff, by chance, found an unlocked
telephone near the end of her hospitalization
and made a call to her relatives in Texas. She
was released by court order on January 27,
1964.

Plaintiff filed suit alleging false imprison-
ment, assault and battery, and malpractice,
against defendant Wolodzko, Anthony Smyk
and Ardmore Acres. Defendants Ardmore
Acres and Smyk were dismissed prior to trial.
At the close of plaintiff’s proofs, defendant
moved for a directed verdict. The court
granted the motion as to the count of mal-
practice only, but allowed the counts of
assault and battery and false imprisonment
to go to the jury. At the Conclusion of the
trial, the jury returned a verdict for plaintiff in
the sum of $40,000....

Defendant has raised five issues on
appeal....

The second issue involves whether or not
there was evidence from which a jury could find
false imprisonment.

“False imprisonment is the unlawful
restraint of an individual’s personal liberty or
freedom of locomotion.” [Citation omitted.] It is
clear that plaintiff was restrained against her
will. Defendant, however, contends that
because the detention was pursuant to court
order (and hence not unlawful), there can be no
liability for false imprisonment. However, defen-
dant was not found liable for admitting or keep-
ing plaintiff in Ardmore Acres. His liability stems
from the fact that after plaintiff was taken to
Ardmore Acres, defendant held her incommuni-
cado and prevented her from attempting to
obtain her release, pursuant to law. Holding a

person incommunicado is clearly a restraint of
one’s freedom, sufficient to allow a jury to find
false imprisonment.

Defendant contends that it was proper for
him to restrict plaintiff’s communication with
the outside world. Defendant’s witness, Dr. Sid-
ney Bolter, testified that orders restricting com-
munications and visitors are customary in cases
of this type. Hence, defendant contends these
orders were lawful and could not constitute the
basis for an action of false imprisonment. How-
ever, the testimony of Dr. Bolter is not conclu-
sive on this point.

....Psychiatrists have a great deal of power
over their patients. In the case of a person con-
fined to an institution, this power is virtually
unlimited. All professions (including the legal
profession) contain unscrupulous individuals
who use their position to injure others. The law
must provide protection against the torts com-
mitted by these individuals. In the case of men-
tal patients, in order to have this protection,
they must be able to communicate with the
outside world. In our country, even a person
who has committed the most abominable crime
has the right to consult with an attorney.

Our Court and the courts of our sister
States have recognized that interference with
attempts of persons incarcerated to obtain their
freedom may constitute false imprisonment.
Further, we have jealously protected the indi-
vidual’s rights by providing that a circuit Judge
“who willfully or corruptly refuses or neglects
to consider an application, action, or motion
for, habeas corpus is guilty of malfeasance in
office.” [Citation omitted.]

..[Pllaintiff was...attempting to communi-
cate with a lawyer or relative in order to
obtain her release. Defendant prevented her
from doing so. We...hold that the actions on
the part of defendant constitute false impris-
onment....

A person temporarily committed to an insti-
tution pursuant to statute certainly must have
the right to make telephone calls to an attorney
or relatives. We realize that it may be necessary
to restrict visits to a patient confined to a men-
tal institution. However, the same does not
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apply to the right of a patient to call an attorney
or relative for aid in obtaining his release. This
does not mean that an individual has an unlim-
ited right to make numerous telephone calls,
once he is confined pursuant to statute. Rather,
it does mean that such an individual does have
a right to communicate with an attorney and/or
a relative in attempt to obtain his release.

Dr. Bolter was unable to give any valid
reason why a person should not be allowed to
consult with an attorney. We do not believe
there is such a reason. While problems may
be caused in a few cases because of this

requirement, the facts in the instant case pro-
vide cogent reasons as to why such a rule is
necessary. Mrs. Stowers was able to obtain
her release after she made the telephone call
to her relatives they, in turn, obtained an
attorney for her. Prior to this, because of the
order of no communications, she was virtually
held a prisoner with no chance of redress. We,
therefore, agree with the Court of Appeals
that there was sufficient evidence from which
a jury could find that Dr. Wolodzko had com-
mitted false imprisonment.

The Court of Appeals is affirmed.

Stowers v. Wolodzko Discussion Questions

1. What other information would you like to have to fully consider this

case?

2. According to the opinion, Mrs. Stowers was committed on the strength
of the statement of two physicians that she was “mentally ill.” Would
that evidence be sufficient today to have someone committed

involuntarily? If not, what would the evidence have to prove? Why?
3. How should these kinds of cases be handled today?



CHAPTER

NEGLIGENCE

“Even o dog distinguishes

between being stumbled over and
being kicked.”

—O. W. Holmes, “Trespass and
Neglygence,” 14 American Law
Review 1, 15 (18850)

After reading this chapter, you will

e know that four essential elements must be proven for a plain-
tiff to prevail in a negligence case.

e realize that the standard of care (the duty) can be proven by
expert testimony, published principles, or the jury’s common
experience of what is reasonable.

e understand that the plaintiff’s injuries must be caused by the
defendant’s breach of the duty.

* be aware that under the concept of “vicarious liability,” one
can be liable for the actions of someone else.

This chapter is one of the longest in the book because negligence is the most
common type of liability case that healthcare organizations face. It occurs
when the wrongdoer (the tort-feasor) fails to live up to accepted standards of
behavior—that is, fails to use “due care.” Four elements are essential to prove
negligence: (1) a duty of care, (2) breach of that duty, (3) injury, and (4) cau-
sation. We will review each of these elements in turn.

Standard of Care
The duty of due care requires all persons to conduct themselves as a reasonably

prudent person would do in similar circumstances. One who fails to meet this
standard has committed a breach of duty, and the tort-feasor will be liable if the

47
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breach causes injury to property or another person. The most common negli-
gent tort is a motor vehicle accident. The standard of care in these cases is rela-
tively easy to prove by relying on measures such as the following;:

e traffic laws (e.g., speeding, licensure),

e the driver’s physical or mental condition (e.g., intoxication or physical
impairment), and /or

e analysis of what would constitute due care under the circumstances (i.c.,
what an average, reasonable driver would do if faced with the same situ-
ation).

However, criteria like these—readily understandable to the average
juror—are often unavailable in professional liability cases. Most jurors can
rely on their own experience and common sense to determine whether a
driver acted negligently, but they usually do not have the knowledge or expe-
rience to judge whether a healthcare provider has acted reasonably in a med-
ical malpractice case. As a result, courts have adopted a special standard in
such cases: Physicians are measured against other physicians, not against the
average person.

One case stated the rule as follows: “A physician is bound to bestow
such reasonable and ordinary care, skill, and diligence as physicians and sur-
geons in good standing in the same neighborhood, in the same general line
of practice, ordinarily have and exercise in like cases.”! Courts generally agree
with this concept, but like most legal standards it is subject to various inter-
pretations. The differences have to do with three aspects of the definition:

1. Who is a “reasonable physician™?
2. What level of skill is to be applied?
3. What school of medicine do other physicians follow?

The Reasonable Physician

The first standard requires only “reasonable and ordinary” treatment. Physi-
cians are not measured against their most knowledgeable and highly skilled
colleagues but against the knowledge and skill of average physicians in the
same line of practice.?

If a physician chooses among alternative methods of treatment or uses
experimental techniques, he will not be guilty of malpractice if the selection
is one that in the physician’s opinion best meets the patient’s needs. Thus, it
is sometimes stated that there will be no liability if the treatment would be
recognized by a “respectable minority” of the medical profession, even
though most physicians would have adopted another treatment plan.3 In one
case a physician performing a thyroidectomy severed the patient’s laryngeal
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nerves.* The patient did not claim that the physician was not careful. Rather,

he claimed that two types of treatment were recognized and that the surgeon
should have chosen the other one. The court rejected this argument because
both methods were acceptable.

A more difficult problem arises when the physician treats the patient
by a method that even a respectable minority would deem unacceptable
because it verges on experimentation. But physicians are clearly right to use
innovative techniques when standard methods have failed and the condition
is serious. In one case a surgeon performed an unorthodox operation on an
ankle after trying standard techniques and when other physicians had advised
amputation.5 The court held that the operation was justified as a last resort.
But a doctor who follows an experimental procedure before attempting stan-
dard methods is likely to be considered negligent. In one instance a physician
treating an infant for a curvature of the spine used a surgical procedure he
had developed but no one else had used. The child died after suffering a
severe hemorrhage. In the lawsuit that followed, the court found both the
doctor and the hospital liable for not disclosing to the child’s parents that the
procedure was unorthodox.©

Local, State, or National Standard

The second aspect of the standard of care compares the treatment in ques-
tion to that used by physicians and surgeons “in the same neighborhood.”
Originally the neighborhood was considered the community in which the
physician practices or similar areas elsewhere in the state or the nation. This
has been called the “locality rule” because it measures the standard of care in
a given instance solely by the practices of other physicians in the same or a
similar locality.”

This rule was based on the theory that doctors in remote areas should
not be held to the same standards of medical expertise as doctors in urban
areas because of difficulties of communication and travel and because they
have limited opportunities to keep abreast of medical advances. It also relied
on the fact that in such areas physicians were often forced to practice in inad-
equate hospital facilities.3 However, the traditional locality rule has given way
in most states to a broader standard because the original reasons for the rule
have all but disappeared.® As one court stated:

Locality rules have always had the practical difficulties of: (1) a scarcity of pro-
fessional people...qualified [or willing] to testify; and (2) treating as acceptable
a negligent standard of care created by a small and closed community of physi-
cians in a narrow geographical region. Distinctions in the degree of care and skill
to be exercised by physicians in the treatment of patients based upon geography
can no longer be justified in light of the presently existing state of transporta-
tion, communications, and medical education and training which results in a
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standardization of care within the medical profession. There is no tenable policy
reason why a physician should not be required to keep abreast of the advance-
ments in his profession.10

For these reasons, the court held that the “language ‘same neighbor-
hood’...refer[s] to the national medical neighborhood or national medical
community, of reasonably competent physicians acting in the same or similar
circumstances.”!! Thus, a “national standard” has been created.!2 (This
newer standard is all the more reasonable given recent advances in commu-
nications technology, including the Internet.)

For physicians practicing under less-than-ideal conditions, the burden
of meeting a national standard has been lightened by permitting “justifiable
circumstances” as a defense.13 For example, a physician would not be respon-
sible for providing certain care if the necessary facilities or resources were not
available. The test is what is reasonable under the circumstances. All sur-
rounding circumstances are to be considered in determining whether there
was a breach of the standard of care.l4

The “School Rule”

The third consideration in determining the standard of care is whether the care
is comparable to that of physicians and surgeons “in the same general line of
practice.” This principle, sometimes called the “school rule,” is a throwback to
the days when there were distinctly different schools of treatment. For example,
the allopathic school (whence MDs come) treated diseases by using agents (such
as antibiotics) whose effects differ from the agent causing the disease. Another
was the homeopathic school, which posits that to cure a person’s symptoms, the
doctor should give medicine that will cause in healthy people the same set of
symptoms from which the patient suffers. There are also practitioners of osteo-
pathic medicine and chiropractic medicine (i.e., DOs and DCs), which (at least
in their “pure” form) emphasize manipulative techniques to correct bodily
anomalies thought to cause disease and inhibit recovery.

Although still recognized, the distinctions between these schools have
blurred in recent decades, leaving what is sometimes called the “regular prac-
tice of medicine.” For example, for years osteopathy was not considered
“regular medicine” in some states and osteopaths were not allowed to pre-
scribe drugs or perform surgery; they were judged only by the standards pre-
vailing in their own school of medicine.!> Today, most states allow osteopaths
to perform surgery and prescribe drugs, and they are held to the standard of
care of the so-called regular practice of medicine. The school rule remains
important, however, because a few branches of medicine remain and the
trend in medicine is toward specialization. The standard for judging practi-
tioners in specialties or schools is usually established by the practices of oth-
ers in the same school or specialty.
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For example, alternative remedies like acupuncture, herbal medicine,

faith healing, naturopathy, massage, and music and aroma therapies claim
numerous adherents. These practitioners (who usually do not have medical
degrees) apply their crafts (which are recognized to improve psychological
and physical well-being) without promising or implying that they are treat-
ing a medical condition. They are not judged by the standards of medical
practice, but if they stray from their areas of expertise they will be judged
against the standards taught in traditional medical schools.

In Hawaii an MD who practiced alternative medicine was deemed
unqualified to testify as an expert witness on the cause of his patient’s symp-
toms following breast-implant surgery. The court noted,

Dr. Arrington does not possess any education, training, or experience with
silicone. He is a general practitioner with an orientation toward holistic med-
icine and alternative therapies, such as nutritional, vitamin, and herbal reme-
dies. He is not a pathologist, general surgeon, plastic surgeon, or an immu-
nologist. Prior to moving to Hawaii, Dr. Arrington practiced with
chiropractic, naturopathic, and holistic medicine specialists. Nothing in Dr.
Arrington’s background or experience suggested that he would be compe-
tent to testify regarding the effects of silicone on the human body.1¢

In applying the school rule, courts must decide whether the “school”
is legitimate. Legitimacy generally depends on whether rules and principles
of practice have been set up to guide the members in treating patients. When
standard of care is in question, the existence of licensing requirements will
usually suffice as a recognition of a separate school.17 In an early case the
court did not recognize a spiritualist’s practice as following a school of treat-
ment because the practitioner’s only principle was to diagnose and treat the
disease by means of a trance. Because there was no legitimate school, the
practitioner was held to the standards of medical practice.18 In the case of a
Christian Science practitioner, however, the court held the defendant to the
standard of care, skill, and knowledge of ordinary Christian Science healers
because he belonged to a recognized school.1?

Within these school-rule standards, nonphysician practitioners are
held responsible for knowing which diagnoses are within their area of prac-
tice and which cases should be referred to a licensed physician for standard
treatment. For example, in Mostrom v. Pettibon a chiropractor was held liable
for not identifying medical problems for which chiropractic treatment was
not appropriate.20

Even MD-physicians can be held responsible for failing to refer a case
to a specialist if the problem is beyond their training and experience. For
example, a general practitioner was held liable for negligence when a patient
died of'a hemorrhage after coughing up blood for two days. The court found
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that the physician should have grasped the seriousness of the patient’s condi-
tion and called in a thoracic surgeon who might have saved the patient’s
life.2! On the other hand, a court found that a laminectomy and spinal fusion
(procedures used on a slipped disk in the back) were within the scope of gen-
eral surgeons and that the defendant was not negligent in failing to call in an
orthopedist or neurosurgeon.22 (This decision might be questioned in
today’s era of greater specialization.)

Assuming that a general practitioner remains within her area of expert-
ise and does not fail to refer a patient to a specialist when required, most
courts hold the physician to the standards of other general practitioners and
not to the standards of specialists.23 Physicians who present themselves as
specialists, however, are held to a higher standard of care than that for gene-
ral practitioners.24

Practitioners who are licensed, trained, or credentialed only in certain
fields of medicine are held to higher standards of care if they go beyond their
ken. This situation has arisen not only with licensed practitioners such as chi-
ropractors and podiatrists but also with nurses, medical students, and other
clinical personnel. In Thompson v. Brent a medical assistant working in an
orthopedist’s office was held to the standard of care required of physicians in
using a Stryker saw to remove a cast.25

Reasonable Prudence: The Helling Standard

The common practices of the profession itself traditionally set the standard of
care in any given case. That is, physicians are usually judged by what other
physicians would do under the circumstances. However, courts sometimes
find the profession’s standard inadequate and permit juries to decide for
themselves—without expert witnesses—whether a physician was negligent.
In so doing they have found negligence “as a matter of law” from the facts
of the case.

In Favolora v. Aetna Casualty and Surety Company, a 71-year-old
patient fell while being x-rayed. She suffered numerous injuries, including a
fractured femur.26 The subsequent prolonged hospitalization brought on a
pulmonary embolism and a kidney infection. In bringing suit the patient
claimed that the fall would not have occurred if her radiologist had examined
her medical records, which cited her history of sudden fainting spells. At the
time, it was not the practice of radiologists to take the patient’s medical his-
tory into account; the radiologist was just taking and interpreting pictures,
after all. After the judge explained the law to the jury in this way, they
returned a verdict for the defendant. The appellate court reversed the deci-
sion, however, on the belief that the accepted practices of the radiology pro-
tession were inadequate. In reaching this decision the court looked to the
custom of teaching hospitals, which did require radiologists to examine
patients’ histories.
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The Favolora case got little “ink™ (as they say in the newspaper business)

perhaps because it was decided in Louisiana, which is not often considered a bell-
wether of jurisprudence. But 12 years later, in 1974, a landmark case from the
state of Washington made headlines in medicolegal circles. Barbara Helling, the
plaintiff, had been treated by two ophthalmologists from 1959 until 1968 while
experiencing difficulty with her contact lenses. After being diagnosed with glau-
coma in 1968, she sued her (by now former) ophthalmologists because she had
permanent damage to her vision. This injury, she alleged, was caused by the defen-
dants’ negligence in not conducting some simple tests nine years earlier. Both the
trial and appellate court decisions were for the ophthalmologists because, accord-
ing to expert witnesses, the standard of practice at the time did not require rou-
tine testing for glaucoma in patients under the age of 40. The Supreme Court of
Washington disagreed and sent shock waves through the physician community
(see The Court Decides: Helling v. Carey at the end of this chapter).

Following the Helling decision, and at the behest of the medical profes-
sion, the Washington legislature passed a statute that purported to overturn the
Helling rule:

In any civil action for damages based on professional negligence against a
hospital...or against a member of the healing arts...the plaintiff in order to
prevail shall be required to prove by a preponderance of the evidence that the
defendant or defendants failed to exercise that degree of skill, care, and learn-
ing possessed at that time by other persons in the same profession, and that
as a proximate result of such failure the plaintift suffered damages, but in no
event shall the provisions of this section apply to an action based on the fail-
ure to obtain the informed consent of a patient.2”

Despite the statute, a later case, Gates v. Jensen, held that Helling’s
rule—that “reasonable prudence may require a standard of care higher than
that exercised by the relevant professional group”—was still in effect.28 The
court noted that the original bill had used the word “practiced” rather than
“possessed” (as it appears in the enacted version quoted above). According
to the Gates court the change in the bill showed that the standard was not
limited to what members of the profession actually did but could be extended
to what they ought to do. (See Legal Brief on page 54.)

Proving the Standard of Care and Breach of the Standard

To succeed in a professional liability suit a plaintift must first prove the stan-
dard of care and then show that the defendant breached that standard. This
usually requires expert testimony, which normally comes from the defendant’s
fellow practitioners because they know the standards of practice best. Unlike
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Legal Brief

Many in the medical community assailed Helling as
judicial impertinence toward the medical profes-
sion. However, the outcome of the case might have
been different had a more critical analysis been pre-
sented. Tonometry (a test to measure intraocular
pressure) is inexact and produces a high rate of
false positives. To illustrate, if the incidence of dis-
ease is 1in 25,000, there will be 250 actual cases in
a population of that size. If the diagnostic test is 95
percent accurate, it will accurately diagnose about
237 of those cases (95 percent x 250), but it will
falsely diagnose as positive 1,238 others (5 percent
X the remaining 24,750), whom we postulate do not
have the disease. Thus, there will be a total of 1,475
positive test results, and each one is a true positive
only about 16 percent of the time (237 + 1,475).
Each positive test result will require further diag-
nostic procedures, which undoubtedly contribute to
a higher cost and a heightened level of patient anxi-
ety. Negative test results are similarly unrealistic
and may lead to a false sense of security in the 13
persons who have the disease but tested negative.
Given the inaccuracy of the tests, the relatively
low incidence of the disease in younger persons,
and some disagreement about the effectiveness of
existing treatment options, there is an issue as to
whether universal glaucoma screening makes good
public policy, irrespective of Helling’s outcome.
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lay witnesses, an expert witness is not
limited to testifying about facts; he
may express opinions about the nature
and cause of'a patient’s illness or injury.
Because of the need for expert
testimony, proving malpractice can
be difficult even if a valid case exists
because the plaintiff cannot always
find a qualified expert witness. Some
believe that a “conspiracy of silence”
among physicians makes them reluc-
tant to testify against other members
of the profession,2? and if a physician
is not a party to the lawsuit, she can-
not be forced to testify.39 Evidence
other than expert opinion is admissi-
ble in some instances to prove negli-
gence, however, and occasionally
even the defendant physician may
provide the needed expert testimony.
The various methods of proof are
discussed in the following sections.

Expert Testimony

As mentioned before, the normal
method of proving professional neg-
ligence is to establish by expert testi-
mony the appropriate standard of
care and to show that that standard
was breached. The expert witness
must have certain qualifications:

1. The witness must be familiar with the juvisdiction’s standard-of-care
requirements. If the court follows the locality rule, the witness must

practice in the same locality as the defendant physician (or at least be

familiar with the local practice, if practicing elsewhere).3! If a

national standard applies, any otherwise qualified expert in the coun-

try is acceptable. A national standard of care, therefore, eases the

burden of proof for the plaintiff because the search for a willing

expert need not be limited to a particular locality. (This is another

reason the “locality rule” has been relaxed: Finding physicians in a

particular town to testify against their colleagues and friends was

often a daunting task.)
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2. The expert witness must be professionally qualified. The basic requirement

is knowledge of the standard of practice involved in the patient’s care.
The witness need not practice the same specialty or even follow the
same school of medicine, but he must be familiar with the type of care
involved in the lawsuit. For example, a specialist may testify about the
standards for general practitioners if she is knowledgeable about them.32
Similarly, if the issue concerns the standards for doctors of osteopathy,33
doctors of medicine can testify, although the school rule generally pro-
hibits the imposition of their standards on the practice of others.34
Unless special qualifications can be established, a member of one spe-
cialty would not be allowed to testify about the standards of practice in
another specialty. The plaintift must lay a foundation for expert testi-
mony by persuading the judge that the witness has the appropriate
training and experience to qualify as an expert. If the judge decides that
the witness meets the qualifications, the testimony is allowed and the
jury decides what weight to give it. Otherwise the witness is not permit-
ted to testify. Qualification is a matter within the judge’s discretion.

For example, in Gilmore v. O’Sullivan (decided in 1981), an obstetri-
cian—gynecologist’s negligence was alleged in the prenatal care and delivery
of the plaintiffs’ son. The court refused to permit the plaintiffs’ expert to tes-
tify because (a) he was not board certified in obstetrics and gynecology, (b)
there was no evidence of the number or types of maternity cases he had han-
dled, (c) he had not delivered a baby since 1959 or performed surgery since
1967, and (d) he had pursued no research in or study of obstetrics and gyne-
cology in recent years.35

Sometimes even the defendant will be called as an expert witness.
Unlike criminal defendants, who can invoke the constitutional privilege
against self-incrimination, defendants in a civil case must testify to facts
within their knowledge. Most courts have thought it unfair to require the
physician not only to testify regarding such facts but also to provide the
expert testimony needed to establish the standard of care. The New York
decision in McDermott v. Manhattan Eye, Ear and Throat Hospital3° illus-
trates a contrasting view. The defendants, one of whom was one of the
world’s leading ophthalmologists, advised the plaintift to undergo a series of
operations to correct a condition of the cornea in her left eye. The opera-
tions resulted in blindness, and the plaintiff claimed that the surgery was not
approved by accepted medical practice for the original diagnosis. At the trial
the plaintiff presented no expert witness of her own but called on the defen-
dant to testify to the standard of care required and the deviation from that
standard. The appellate court stated that the plaintift had the right to
require the defendant to testify both to his actual knowledge of the case and
as an expert to establish the generally accepted medical practice.
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Even though statements made out of court are hearsay and are nor-
mally excluded from evidence, in some circumstances a physician’s out-of-
court statements may be used as evidence of breach of the standard of
care.3” Courts face a difficult task in determining whether a given state-
ment was really an admission of negligence or merely an expression of
sympathy (see Legal Brief). After the death of one patient, for instance,
the physician said, “I don’t know; it never happened to me before. I must
have gone too deep or severed a vein.” The court said this was too vague

Legal Brief

to be an admission of negligence.38
On the other hand, in
another case a physician doing a

An admission (a statement that a party to the suit sigmoidoscopy (a visual examina-
makes against his own interest) is an exception to tion of the colon in search of
the hearsay rule because it is inherently reliable. polyps) tore the patient’s large

This is true even if the statement is made during
negotiations for settlement and would not normally
be allowed into evidence.39

9
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intestine.#0 On the way from the
operating room the patient’s hus-
band heard him say to another

9% 9 0 0 0 0 0 hysician, “Boy, I sure made a mess
EXTXRINTXRIX T XTI y

of things,” and to the husband him-
self he said, “In inserting the sigmoidoscope into the rectum, I busted the
intestine.” The court held that this admission could take the place of
expert testimony because a jury could infer that the physician had not
exercised the requisite degree of care.

Other Evidence of the Standard
In some instances a plaintiff is permitted to introduce medical treatises
into evidence to prove the standard of care. Because medical publications
are hearsay (out-of-court statements offered to prove the truth of the mat-
ter asserted), most states limit their use to attacking the credibility of an
expert witness*! or reinforcing the opinion given in evidence by an
expert.#2 A few states, however, permit medical treatises to be used as
direct evidence to prove the standard of care. In a Wisconsin case the
court took “judicial notice” of the standard of care set forth in a loose-leaf
reference service, Lewis’ Practice of Surgery, to determine whether an
orthopedic surgeon was negligent in performing surgery for a ruptured
disk.#3 In states using the Wisconsin approach, the author must be proved
to be a recognized expert or the publication to be a reliable authority.
Written rules or procedures of the hospital, regulations of govern-
mental agencies, standards of private accrediting agencies, and similar pub-
lished material may be admissible to show the requisite standard of care. The
landmark decision of Darling v. Charleston Community Memorial Hospital
held, among other things, that the standards promulgated by the Joint
Commission on Accreditation of Hospitals (now the Joint Commission),
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standards of a governmental licensing authority, and provisions of the hospi-

tal’s medical staff bylaws were admissible as evidence of negligence.44

Negligence Per Se

In some cases a statute or other law may be used to establish the standard of
care.#5 Negligence that is established by showing a violation of law is called
negligence per se or statutory liability. This doctrine requires that several ele-
ments be proven, including:

1. violation of the statute occurred and an injury resulted from the violation,
2. the injured person was one whom the statute was meant to protect, and
3. the harm was the type that the statute was enacted to prevent.46

In Landeros v. Flood the defendant physician examined an 11-month-
old child. She was suffering from a fracture of the right tibia and fibula, an
injury that appeared to have been caused by a twisting force. Her mother
gave no explanation for the injury, but in fact the child had been beaten
repeatedly by both her mother and her mother’s common-law husband. The
physician failed to diagnose battered-child syndrome, and he did not take x-
rays that would have revealed a skull fracture and other injuries. The child
returned home where she was again severely injured. Because the doctor did
not report the matter to the authorities, as required by law, a civil damage
action was allowed on the theory that the physician breached his duty to
report child abuse.4” Similar laws require reporting abuse of other vulnerable
persons.

Common-Knowledge Doctrine

Occasionally no expert testimony is required to establish professional negli-
gence, such as when the negligence is so obvious that it is within common
knowledge.#8 One clear example is amputation of the wrong limb. In Hammer
». Rosen three witnesses, not experts, testified that the defendant had beaten an
incompetent psychiatric patient.4” Although the defendant physician claimed
that without expert testimony it could not be shown that the beatings deviated
from standard treatments, the court held otherwise because “the very nature of
the acts complained of bespeaks improper treatment and malpractice.” (Why
expert testimony was not presented is not made clear in the opinion, but it
might be that the plaintift’s attorneys never thought it would be necessary. As it
turns out, they were right.)

Res Ipsa Loquitur

Perhaps the most complex exception to the expert-testimony rule is the doc-
trine of res ipsa loquitur (“the thing speaks for itself”). The doctrine goes
back to an English case decided in 1863, Byrne v. Boadle.50 Plaintiff Byrne
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Requirement 1

was walking down the street and was hit on the head by a barrel of flour that
had rolled out of an upper level of a warehouse owned by Boadle. Although
the precise negligent act or omission could not be proven, the court found
that Boadle was negligent because it is obvious that barrels of flour do not
fall out of buildings unless someone has been negligent.

Three conditions are essential for the use of res ipsa loquitur:

1. the accident must be of a type that normally would not occur without
someone’s negligence,

2. the defendant must have had sole control of the apparent cause of the
accident, and

3. the plaintiff could not have contributed to the accident.

Whether the doctrine should be applied in a particular case is deter-
mined by the judge. Once a judge decides that res ipsa applies, an inference
of negligence has been created. This means that the case must go to the
jury, who can then decide for plaintiff or defendant.5! In medical malprac-
tice cases it is sometimes impossible for patients to know the cause of the
injury, particularly if they were anesthetized during the treatment. If a
plaintiff is permitted to invoke the doctrine of res ipsa loquitur, she can pre-
vail even without proving any specific negligent acts of the defendant.
(Plaintifts’ attorneys would prefer, however, to point to specific negligent
acts in making their case rather than rely on res ipsa. Doing so has a more
dramatic effect on the jury.)

The primary difficulty for malpractice plaintiffs in res ipsa cases has been the
first requirement: the injury ordinarily would not occur in the absence of
negligence. The general test is whether in light of ordinary experience—as a
matter of common knowledge—one could infer that the defendant was neg-
ligent.52 In one example a patient underwent surgery for removal of part of
his colon.53 The incision was closed with sutures, but eight days later it
opened and a second operation was required to close it. The court held that
res ipsa loquitur did not apply because a layperson would not know whether
the incision failed to close because of the physician’s negligence or for some
other reason. Thus, the doctrine cannot be based simply on bad treatment
results.

In contrast, leaving foreign objects in a patient after surgery is negli-
gence within the common knowledge of laypeople, and in such cases res ipsa
loquitur is frequently used. In Jefferson v. United States the plaintiff was a sol-
dier who had undergone a gallbladder operation.5* Eight months later, after
he had been suffering spells of nausea and vomiting, another operation dis-
closed that a towel had eroded into his small intestine. It was 30 inches long
and 18 inches wide and was marked “Medical Department U.S. Army.”
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These facts, the court held, clearly showed negligence on the part of the

defendants. (The “thing” clearly “spoke” for itself!)

Some courts permit common knowledge among physicians to satisfy the
threshold test; that is, expert testimony—not just common knowledge of layper-
sons—is permitted to establish that the injury would ordinarily not occur with-
out negligence. In Hale v. Venuto the plaintift suffered from palsy of her left foot
following surgery to correct a dislocation of her kneecap.5® A neurologist and an
orthopedic surgeon testified on her behalf that the injury was more likely than
not a result of negligence. The appellate court ruled this sufficient to permit use
of res ipsa loquitur, adding that California courts have relied on both common
knowledge and expert testimony in determining probable negligence.

In addition to showing that the accident or injury would not normally occur Requirement 2
without someone’s negligence, the plaintift must show that the defendant had

exclusive control of its apparent cause. This can be a problem for malpractice

plaintifts. Traditionally the doctrine cannot be applied in an action against seve-

ral defendants, any one of whom could have caused the plaintiff’s injury6; this

is very often the case for patients who have undergone surgery.

A major departure from the rule, however, was the California case of
Ybarra v. Spangard.>7 After an appendectomy, the plaintiff felt sharp pains in
his right shoulder and later suffered paralysis and atrophy of the shoulder
muscles. The subsequent suit went to a California appellate court, which
allowed the use of res ipsa loquitur against all of the defendants who had any
control over the patient while he was anesthetized. These included the sur-
geon, the consulting physician, the anesthesiologist, the owner of the hospi-
tal, and several hospital employees. The court held that the test had become
one of “right of control rather than actual control.”38 The rationale for
imposing on the defendants the burden of explaining the cause of the injury
was that a special trust and responsibility arises from the physician—patient
relationship.

The third requirement for use of res ipsa loquitur is showing that the plain- Requirement 3
tift could not have contributed to the injury. In many cases this is not diffi-
cult to prove. For instance, if the plaintiff was under anesthesia, it is clear that
he had no responsibility. If it is possible, however, that the accident was
caused by the plaintiff’s negligence, res ipsa loquitur will not apply. In Rice
v. California Lutheran Hospital a hospital employee left a cup, saucer, tea
bag, and hot water on a table beside a patient who was recovering from sur-
gery and was under the influence of painkilling drugs.>® Scalding water
spilled on the patient, who claimed that res ipsa loquitur should apply
because the injury occurred while she was under sedation and did not under-
stand what was going on. The court held that the doctrine did not apply in
this case because witnesses testified that the plaintiff confessed to spilling the
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water on herself and that she was awake and alert at the time. As this case
shows, the third requirement for res ipsa then is based on the facts of each
case.

Strict Liability

By definition, strict liability does not fall into a discussion of negligence
because strict liability imposes liability without fault—that is, without any
showing of negligence. A brief discussion is nevertheless relevant here
because the concept is closely tied to the doctrine of res ipsa loquitur and the
standard of reasonable prudence discussed earlier.

A showing of fault was not required to impose liability until the mid-
nineteenth century, but then society decided that some wrongdoing must be
shown before holding persons responsible for injuries that their actions
caused. Thus, negligence is required in most tort cases. “Strict liability” has
been imposed, however, on those whose activities—such as using dynamite
or keeping dangerous animals—entail a high degree of risk to others. The
rationale behind strict liability is to place the burden of inevitable losses on
those best able to bear them, even if they were as careful as possible in deal-
ing with the danger.60

Developments in product-liability law have imposed strict liability on
the manufacturers and vendors of various dangerous products. The doctrine
imposes liability on those responsible for defective goods that pose an unrea-
sonable risk of injury and do in fact result in injury, regardless of how much
care was taken to prevent the dangerous defect.®! (Accidents caused by
defective tires or automobile parts are good examples.) The doctrine does
not apply to services, only to products. For example, courts have generally
held that in giving blood hospitals are providing a service, not a product, and
therefore strict liability does not apply.62

Injury and Causation

It is not enough to prove that a physician failed to meet the standard of care
and that the patient was injured. A plaintiff must show that the injury was the
“proximate cause” of the negligence. The law considers an injury to be the
proximate result of a negligent act if

* the injury would not have occurred but for the defendant’s act, or
e it was a foreseeable result of the negligent conduct.

The purpose of a malpractice trial is not to convict the defendant but
to decide whether the plaintiff’s loss is more likely than not the result of the
defendant’s substandard conduct. Therefore, the plaintift’s burden of proof



Chapter 3: Negligence E

is lower than the government’s in a criminal prosecution. The plaintiff need

only prove that there is a strong likelihood (a “preponderance of the evi-
dence”) that negligence caused the result, and the negligence need not be
the sole cause of but only a significant factor in the injury.

If a physician has failed to meet the standard of care, the injuries
resulting from that lapse, if any, may be difficult to determine. This is espe-
cially true in healthcare because the patient presumably already had some ill-
ness or injury resulting from other causes. A number of physicians have been
completely absolved from liability, despite their negligence, because of inad-
equate proof of causation. For example, in Henderson v. Mason, the defendant
physician failed to discover a piece of steel embedded in the patient’s eye. The
steel was eventually discovered and removed by another physician.3 The
court denied recovery because testimony showed that the patient would have
suffered infection and loss of vision even if the defendant’s diagnosis had
been correct.

A court may determine that only some of a patient’s injuries
resulted from negligence. In one case a woman and her obstetrician lived
near each other. In the sixth month of pregnancy she experienced labor
pains, and her husband summoned the doctor. The doctor did not arrive
tor several hours, however, and the patient miscarried. In the suit charg-
ing him with negligence in failing to treat her, the court decided that the
obstetrician’s negligence did not cause the miscarriage because his pres-
ence in the house would not have prevented it. He was nevertheless held
liable for the patient’s pain and suffering, which he might have eased or
prevented had he arrived sooner.0%

“Loss of a Chance”
Sometimes the nature of a disease means that a patient has virtually no
chance of long-term survival, but an early diagnosis may prolong the
patient’s life or permit a slim chance of survival. Should a practitioner who
negligently fails to make that early diagnosis be liable even though the
chances are that she could not ultimately prevent the patient’s death? The
courts have been divided on this question. Some jurisdictions have held
that the defendant should not be liable if it was more likely than not that
the patient would have died anyway.65 Other courts have concluded that
if the defendant increased the risk of death by lessening the chance of sur-
vival, such conduct was enough to permit the jury to decide the proxi-
mate-cause issue, at least where the chance of survival was significant.¢
“The underlying reason is that it is not for the wrongdoer, who put the
possibility of recovery beyond realization, to say afterward that the result
was inevitable.”67

In a Washington case the defendant allegedly failed to make an early
diagnosis of the patient’s lung cancer, and the patient eventually died.®8 The



E The Law of Healthcare Administration

defendants offered evidence that, given that type of lung cancer, death within
several years was virtually certain, regardless of how early the diagnosis was
made. The defendants moved for summary judgment. Because the plaintiff
could not produce expert testimony that the delay in diagnosis “more likely
than not” caused her husband’s death, the trial court dismissed the suit. For
purposes of appeal, both parties stipulated that if the cancer had been diag-
nosed when the patient first saw the defendants, his chances of surviving five
years would have been 39 percent, and that at the time the cancer was actu-
ally diagnosed his chances were 25 percent. Thus, the delay in diagnosis may
have reduced the chance of a five-year survival by 14 percent. The appellate
court held that the reduction was sufficient evidence of causation to allow the
issue to go to the jury, who would then decide whether the negligence was a
substantial factor in producing the injury. “To decide otherwise would be a
blanket release from liability for doctors and hospitals any time there was less
than a 50 percent chance of survival, regardless of how flagrant the negli-
gence.”®® The court also noted, however, that if the jury found the defen-
dants liable they would not necessarily be liable for all damages caused by the
patient’s death but only for those resulting from the early death.

The question of damages is closely related to the element of causa-
tion. In addition to proving that the injury was caused by negligence, the
plaintiff must prove which injuries resulted from the negligent conduct
and what those injuries are worth. The most common damages are called
actual or compensatory damages. These compensate the plaintift for out-
of-pocket loss, such as the cost of medical and rehabilitation treatments
and lost earnings, and for noneconomic loss, such as pain and suffering.”9
(While economic losses can be fairly accurately demonstrated, it can be
difficult to attach dollar values to pain and suffering. Nevertheless, juries
do assign dollar amounts to these noneconomic injuries, sometimes in
very large amounts. For this reason some of those who argue for reform
in the tort system suggest limitations on recovery for pain and suffering,
and in fact several states have enacted statutes limiting these damages. One
such statute was recently upheld as constitutional.) Punitive damages are
seldom awarded in negligence cases.

Defenses

Malpractice defendants may have legal defenses that can avoid or reduce lia-
bility even if a plaintift can prove all the elements of the case. A statute of
limitations can prevent a case from going to trial. Other defenses, such as
comparative negligence, require a decision by the trier of fact (the jury or the
judge in nonjury trials). Defenses especially relevant in malpractice actions are
discussed in the following sections. Other legal defenses, such as res judicata
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(discussed in Chapter 1), are of course available but have no unique signifi-

cance in malpractice cases.

Assumption of Risk
A defendant in a tort action can occasionally raise assumption of risk as a
defense. In many jurisdictions, people who perceive a risk and still voluntarily
expose themselves to risk will be precluded from recovering damages if injury
results. In medical malpractice cases the risk often involves a new method of
treatment, and an important issue is whether the possible effects of such treat-
ment were made known to the patient. This issue is closely related to informed
consent (see Chapter 9) because a physician who informs the patient of the
risk will not be liable because the patient knowingly assumed the risk. In Karp
v. Cooley, for example, the surgeon was not held liable for the patient’s death
after a heart transplant because he had fully informed the patient of the risks
and had obtained consent to perform the operation.”!

Assumption of risk does not usually include a physician’s negligence.
In the Karp case if death had been caused by an error unrelated to the nov-
elty of the surgery (such as a mishap in administering anesthesia), the defen-
dants could have been held liable.

Contributory and Comparative Negligence

Even if a physician has been negligent, contributory negligence is a complete
defense in many states. Under this theory, if the patient failed to act as a rea-
sonably prudent person would have done, and if the patient’s negligence
contributed in any way to the injury, he cannot recover damages for the
physician’s negligence. In one case a physician who was grossly intoxicated
treated a patient negligently.”2 The court refused to hold the doctor liable on
the ground that the patient was negligent in accepting treatment from a
physician who was obviously drunk.

There are cases, however, in which the patient’s contributory negli-
gence merely aggravated an injury caused by the physician’s negligence. If
the injury would have occurred despite due care by the patient, the patient
will be allowed at least a partial recovery. In a Wisconsin case, Schuitz ».
Tasche, an 18-year-old woman was treated negligently for a fracture of the
femur (thigh bone).”3 As a result her right leg was one and one-half inches
shorter than the left and was “deformed and painful.” The appellate court
decided that the patient could recover for the doctor’s negligence despite her
own negligence in leaving the hospital early, driving 15 miles to her home,
and failing to return for additional treatment. The plaintiff’s negligence, the
court decided, merely aggravated the existing injury, and its only relevance
was to reduce the damage award.

Although nominally a contributory negligence case, Schuitz illustrates
the comparative-negligence approach adopted by many states because of the
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harsh “all or nothing” requirement of traditional contributory negligence.
Different theories of comparative negligence exist, but all attempt to com-
pensate the injured party in some way despite the injured’s own negligence.
A later Wisconsin case illustrates one variation.”# A hospital patient slipped
while taking a shower and was injured. The jury decided that the hospital was
20 percent negligent, possibly for failing to install safety devices in the
shower, but the patient was found 80 percent negligent and was awarded
only $4,500.

Exculpatory Contracts
The Law in Action Historically defendant physicians could raise

) ) as a defense a contract clause, signed prior to
The disputed section of the Tunkle con-

tract read: “In consideration of the...
services to be rendered and the rates

treatment, in which the patient agreed to for-
feit the right to sue. Exculpatory contracts

charged [for them], the patient or his are invalid in most contexts, and the same
legal representative agrees to and applies in healthcare. In Tunkle v. Regents of
hereby releases...the hospital from any the University of California the court held

and all liability for the negligent or
wrongful acts or omission of its employ-
ees, if the hospital has used due care in
selecting its employees.”

that a contract between a hospital and a
patient that attempted to release the hospital
from liability was against public policy (see

The contract was not part of a fair The Law in Action).”>
bargain. It pretty much said: If you
wanted to get treated, you had to sign Release

on the dotted line.

In contrast to an exculpatory contract, a

release executed by a patient following treat-
ment may operate as a defense. If'a physician
and patient reach a settlement on a malpractice claim, a release given by the
patient will bar a later suit for injuries arising from the same negligent act. A
more complicated situation results when one person wrongfully injures a
patient and a physician aggravates the injury by negligence. If the patient set-
tles with the original tort-feasor and gives that person a release, does the
release also cover the physician? It depends.

In Whitt v. Hutchison the plaintift, who was injured at a ski resort,
claimed that his injuries were aggravated by the negligence of the physicians
treating him. Three-and-a-half years after the original injury, the plaintift settled
with the ski resort for $6,000 and signed a form releasing

the resort from any and all liability...and any and all other loss and damages of
every kind and nature sustained by or hereafter resulting to the undersigned...
from an accident which occurred on or about the first day of March, 1969, at
Clear Fork Ski Resort, Butler, Richland County, Ohio, and of and from all lia-
bility, claims, demands, controversies, damages, actions, and causes of action
whatsoever, either in law or equity, which the undersigned, individually or in any
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other capacity, their heirs, executors, administrators, successors and assigns, can,

shall or may have by reason of or in any wise incident [to] or resulting from the
accident hereinbefore mentioned.”¢

The court held that this release was broad enough to include malprac-
tice claims and upheld a dismissal of the suit against the defendant physicians
and hospital. The reasoning was that aggravation of the injury because of
malpractice is considered a “proximate result of the negligence of the origi-
nal tort-feasor.” In some cases courts have held the release effective for all
tort-feasors, even when there was an express provision to the contrary.”” In
most instances, however, a release will not be effective for those explicitly
excluded. In Whitt the physicians and hospital were not excluded from the
release, and hence the release was considered unconditional. “Such a release
is presumed in law to be a release for the benefit of all the wrongdoers who
might also be liable, and to be a satisfaction of the injury.””8

Good Samaritan Statutes

Good Samaritan statutes, discussed more completely in Chapter 8, offer a
defense if the physician has rendered aid at the scene of an accident. These
statutes, which most states have in some form, commonly provide that a
physician rendering emergency care will not be held liable for negligence
unless she is grossly negligent or acts in a reckless manner.”? Most of these
statutes do not require doctors to assist in emergencies but protect those who
volunteer their aid. Some states, however, have gone further and created a
duty to assist along with immunity from civil suit for persons complying with
the law.80 References to a Good Samaritan statute may thus indicate either
immunity or a duty to assist, or both.81

Workers’ Compensation Laws

Workers” compensation statutes may provide a defense to physicians who
are employed by companies and are sued by employees whom they treat in
the course of their employment. In many states, workers’ compensation
laws are the exclusive remedy for such a patient, and a malpractice suit
against the physician will not be permitted. Some courts, however, have
allowed such suits.82

Governmental Immunity

Statutes grant immunity to many physicians employed by governmental
agencies. This immunity is based on the historical concept of “sovereign
immunity,” a principle that derives from early English law. Generally speak-
ing it is the doctrine that the sovereign (in the United States, the govern-
ment) cannot commit a legal wrong and is immune from suit or prosecution.
In many cases, the government has waived this immunity to allow suits for
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discretionary acts of government agents (but not for “ministerial” acts—
those performed without exercise of judgment).

Governmental immunity normally applies, if at all, only to negligent
acts and not to intentional or grossly negligent conduct.83 A governmental
physician will also not be immune from suit under civil rights acts for depri-
vation of medical treatment if the alleged acts or omissions are “sufficiently
harmful to evidence deliberate indifference to serious medical needs.”84 As
discussed earlier, a physician may also be sued under these kinds of statutes
for violation of other civil rights.85

Statutes of Limitations

Statutes of limitations specify a period during which lawsuits must be filed. The
time allowed for malpractice actions (often two years) is generally shorter than
for other actions, although the statutory provisions vary greatly from state to
state.8¢ California’s statute of limitations for medical malpractice applies to
“any action for damages arising out of the professional negligence” of a physi-
cian.87 This leaves in doubt whether the statute applies only to suits that specif-
ically plead negligence or to other causes of action—such as breach of contract
or intentional tort—resulting from a negligent act. Florida’s statute, on the
other hand, seems clearly intended to apply to any cause of action commonly
referred to as malpractice, not only those based on a theory of negligence:

An “action for medical malpractice” is defined as a claim in tort or in con-
tract for damages because of the death, injury, or monetary loss to any per-
son arising out of any medical, dental, or surgical diagnosis, treatment, or
care by any provider of health care.38

Statutes of limitation generally specify that the period begins when the
cause of action “accrues.” A cause of action in an assault-and-battery case, for
example, accrues the moment the defendant threatens or touches the plain-
tiff. In malpractice cases, however, it is often difficult to determine when the
statutory period begins, particularly if the adverse result appears much later.
There are three specific times when the statute might begin, depending on
the state’s law and the particular circumstances:

1. when the alleged negligent treatment is rendered,3?
when the patient discovers or should have discovered the alleged mal-
practice (the “discovery rule”),?0 and

3. when the treatment ends or, in a few states, when the physician—patient
relationship ends.%!

Particular circumstances create other possibilities. For example, if a
physician fraudulently conceals malpractice, the statutory period will begin
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only with actual discovery of the negligence.”? Likewise, the beginning of

the limitations period is often delayed for minor patients. In Chaffin ».
Nicosia, tor example, a physician’s negligent use of forceps during a birth
caused an almost complete loss of sight in the child’s right eye.3 Suit was
allowed 22 years later because it was brought within two years after the
injured person reached the age of majority. Moreover, some courts have
decided, despite the discovery rule, that an action for wrongful death accrues
at the date of the death.94

Liability for Acts of Others: Vicarious Liability

A healthcare provider can be held liable for the negligence of others, even
though he has not been personally negligent. This is called vicarious liabil-
ity, and it is based on the principle of respondeat superior—let the superior
respond for the negligence of agents or employees. Thus, physicians and
other providers are responsible for the negligent acts of their nurses, para-
medics, x-ray technicians, and other persons in their employ.?5 (The liability
of hospital employees is discussed in Chapter 5.)

Liability under the theory of respondeat superior does not depend on
the negligent person being employed by the superior (although this is a con-
sideration) but on whether the person was under the direction and control
of the superior. In Baird v. Sickler a surgeon was held liable for the acts of'a
nurse-anesthetist employed by the hospital. The court judged that the close
relationship between the surgeon and the anesthetist resembled that of an
employer and employee in that the former had the right of control over the
latter. A significant factor in this case was that the surgeon had instructed the
anesthetist in some of the procedures and participated in positioning the
patient and administering the anesthetic. This created the appearance of a
“master—servant” (employer—employee) relationship, and the physician “had
to answer for the servant’s failures.” By contrast, when a nurse had negli-
gently administered an injection ordered by a physician, the physician was
found not vicariously liable for the negligent act because he did not control
the administering of the medicine.?¢

In addition to being liable for the acts of employees, physicians
who refer cases to physicians not in their employ may also be held liable.
In general, physicians are not liable when a substitute physician or a spe-
cialist takes over a case, but if they are careless in selecting the substitute
or the specialist, they will be liable for their own negligence. One who
continues to participate in the treatment of the patient is involved in a
joint venture with, and will be liable for the negligence of, the other.9”

A physician in a legal partnership with other physicians is liable for the
torts of the partners (as long as they acted within the scope of the partnership)



m The Law of Healthcare Administration

because every partner is legally an agent of the other partners (see the discus-
sion in Chapter 4). If judgment is rendered against a partnership that has
insufficient assets, the physician’s personal assets may be used to satisfy the
judgment. In one extreme case a man sued a medical partnership for alien-
ation of affections, claiming that his wife had an affair with one of the part-
ners.?8 Normally there is no vicarious liability for intentional torts; however,
in this case the court decided that the partnership was liable if the other part-
ners did not use reasonable means to prevent their associate from wrongfully
injuring the plaintift’s family relations. (Liability of this type could be limited
by incorporating the partnership. The corporation would then have to
respond in damages, although physicians who personally committed such
torts would of course still be individually liable for their own wrongful acts.)
Determining whether the supposed

“servant” was acting within the scope of the

“master’s” business can be tricky. Years ago,
Legal DecisionPoint & there was a case in which a sailor received
orders to report to a new duty station across
Suppose that your hospital has a laboratory the country by a date 30 days in the future.
that provides services to physician prac- The sailor was on leave in the interim. He
tices. You have drivers who travel a route, was not told by what means to travel or what

picking up specimens for lab work. One day
a driver deviates from his assigned route for
a two-hour lunch with his girlfriend. After-

route to take, just to be at the Navy base by
a certain time. He drove his own car and

ward, he is on his way to the next assigned took a detour to visit friends and family for a
pickup point when he has an accident. Is few days. While in his hometown he was
the hospital liable? involved in a motor vehicle accident. The

What other facts, if any, do you need to occupants of the other car sued the U.S. gov-

know to answer that question? What, if any-

thing, should be done about the driver? ernment claiming that the sailor was the gov-

ernment’s agent carrying out the govern-

ment’s orders and that, therefore, the
government should be liable on the theory of respondeat superior. How should
this case be decided? Develop the arguments for each side of the case. (For a sim-
ilar situation in healthcare, see Legal DecisionPoint.)

Distinctions Among Causes of Action

Of course a single set of facts may support more than one cause of action.
There will likely be tactical and legal advantages and disadvantages to each.
These depend on the time the action commenced, the legal defenses avail-
able, the need for expert witnesses, the existence of insurance coverage, and
the type of damages recoverable.

Statutes of limitation, discussed ealier, vary according to the type of
cause of action. For example, in Ohio the distinctions are as follows?9:
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Causes of Action Limitation Period

Malpractice, defamation, assault/

battery, false imprisonment 1year
Other personal injury 2 years
Wrongful death 2 years from date of death
Actions on oral contract 6 years
Actions on written contract 15 years

Thus, if a patient in Ohio visited an attorney one year and a day after
malpractice occurred, it would be too late to sue on that theory (unless the
discovery rule is in effect). But if the malpractice resulted in the patient’s
demise and the heirs approached the attorney one year and a day after the
death, it would still be timely to sue for wrongful death. Either a patient or
a family could sue for intentional tort within two years or for breach of con-
tract within six or 15 years. Thus, one set of facts can support numerous
causes of action and numerous limitations periods.

Other defenses, also discussed earlier, are not available in every type of
action. Assumption of risk, contributory and comparative negligence, Good
Samaritan statutes, workers’ compensation law, and governmental immunity
usually apply only to suits for negligence, and intentional torts are almost
always excluded from such legal protection. Governmental immunity will
sometimes protect a person from liability for gross negligence, but it generally
will not be a defense to actions for intentional torts or violation of civil rights.
A release executed by a plaintiff after the incident, usually pursuant to a settle-
ment, may apply to actions based on breach of contract, negligence, or inten-
tional tort.

A third distinction among causes of action rests on the need for expert
testimony. Most negligence cases and many contract cases require expert tes-
timony that the defendant did not exercise the requisite care and skill. This
type of evidence is usually not necessary, however, to prove an intentional
tort or violation of a contract.100

Another fact to consider in choosing a cause of action is that medical
malpractice insurance does not cover all types of professional liability. A pro-
fessional liability policy, for example, usually does not cover intentional
torts. For this reason, a plaintift’s attorney might choose a negligence or
breach-of-contract theory so that damages will be collectible from the mal-
practice insurer. The Minnesota Supreme Court held that a physician’s “pro-
fessional liability and personal catastrophe” policy did not cover sexual assaults
on several young patients. The court found that the physician’s sexual conduct
involved neither the providing nor the withholding of professional services,
and therefore the insurer’s policy did not cover the plaintiffs’ damages.101 By
contrast, the Wisconsin Court of Appeals held that a defendant psychiatrist’s
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TABLE 3.1
Possible Types
of Damage
Recovery*

malpractice insurance covered a claim for damages resulting from the defen-
dant’s sexual acts with the plaintiff during the course of treatment. The court
held that such conduct can constitute a failure to give proper treatment.102

Obviously, the availability of damages is important in the choice of
possible causes of action. Damages are often classified as actual, nominal, or
punitive. Actual damages—sometimes called compensatory damages—are
the damages awarded to a plaintiff to compensate for past and future medical
costs, past and future loss of income, physical pain, and mental anguish.
Nominal damages are awarded to a plaintiff who proves the elements of a
case but cannot prove actual damages. Punitive damages—also called exem-
plary damages—are designed to punish a defendant for conduct that the
court considers willful or malicious. A plaintift’s right to recover any of the
three types of damages will depend on the nature of the action. Table 3.1
shows the general rule regarding the types of damages that are recoverable in
the various kinds of actions.

Actual damages fall into two major categories: economic and
noneconomic. Economic damages include expenses for medical care, reha-
bilitation, nursing care, child care, and lost earnings. Such damages are
relatively easy to prove and are available in every kind of action. Noneco-
nomic damages are for injuries that are real but cannot easily be assigned
a dollar value—pain and suffering and emotional distress, for example.
Pain and suffering, which covers some of the intangible damages accom-
panying physical injury, is allowed as an item of damages in all but con-
tract actions, but some states have enacted laws that place a dollar limit on
such damages.

Courts vary on whether to allow damages for emotional distress, and this
question is somewhat unsettled. As a general rule, recovery for emotional dis-
tress is allowed if the defendant has acted willfully or maliciously. Damages for
mental distress are therefore usually allowed in suits for intentional tort and in
negligence actions if the emotional distress results from physical contact that
inflicts bodily injury. Courts are extremely reluctant, however, to allow damages
for mental distress in a negligence action unless physical injury to the plaintift

Type of Action Actual Damages Nominal Damages Punitive Damages
Intentional tort Yes Yes Yes
Breach of contract Yes Yes Rare
Negligence Yes No Rare

*These generalizations are ordinarily true, but some exceptions occur. In an assault-and-battery case,
nominal and punitive damages can be recovered even if no actual damages were incurred.
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occurred. Courts usually allow such damages only when there was reckless disre-

gard for the well-being of the plaintiff and the emotional distress was so great that
it injured the plaintiff physically. Most medical malpractice cases do not show the
willful malice or gross negligence needed to sustain a claim for damages for emo-
tional distress in the absence of physical injury.

In some malpractice cases, however, the defendant’s negligence is deemed
so gross, willful, wanton, or malicious as to suggest reckless indifference or actual
intent to harm. These are the cases in which courts may award damages for emo-
tional harm, or even punitive damages, even in the absence of physical injury.103
For example, in Grimsby v. Samson a husband brought suit against a hospital and
a physician because they allegedly failed to provide treatment for his dying wife.
He claimed damages for the extreme mental distress he suffered as he watched his
wife die. The Washington Supreme Court denied recovery for negligent infliction
of emotional distress, but it held that the plaintift had stated a cause of action for
the intentional tort of “outrage” and could recover under that theory.104 Out-
rage, it should be noted, is an intentional tort and an action under which puni-
tive damages are available.

Examples of cases in which punitive damages were allowed in malpractice
actions where the defendant’s conduct was judged extreme include the following:

® injecting silicone into the plaintiff’s breasts knowing that the silicone was
labeled “not for human use”105;

* leaving the operating room without obtaining a qualified
replacement!06;

* removing a patient’s uterus without authorization!97; and

* opening the patient’s abdomen inexpertly to drain accumulated pus, making
no attempt to remove a bowel obstruction, suturing the wound, and send-

ing the patient home in a hearse after telling her that she was going to
die.108

On the other hand, a claim for punitive damages was denied when a
physician unknowingly operated on the wrong patient!?® and when a resident
circumcised a baby against the wishes of the parents. In these cases the evidence
established only negligence, not the “aggravated disregard of defendants’ [pro-
tessional | duties which has heretofore been considered by this court as a prereq-
uisite in malpractice cases to the allowance of punitive damages for deterrent
purposes.”110

Countersuits by Physicians

For physicians, being the defendant in a lawsuit is usually an expensive propo-
sition. Even if insurance covers attorneys’ fees and other expenses, patients and
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work time are lost, anxiety increases, reputation suffers, and malpractice
insurance premiums may rise. When, after a number of years, the defendant
finally prevails in the suit she, in high dudgeon, often asks, “Can I now sue
the plaintiff or the plaintiff’s lawyer

. to get back at them for this outrage?”
Legal Brief

In most cases the answer is, “Yes, you
can, but you will lose.” And even if
“The revenge-seeking defendant would be well
advised to hear Judge Learned Hand’s remark: ‘After
some dozen years of experience | must say that as
a litigant | should dread a lawsuit beyond almost

the original suit was completely frivo-
lous, it is difficult to recover dama-
ges in most states. Besides, getting

anything else short of sickness and death’.” involved in yet another lawsuit sel-
dom seems worth the time, money,
—Quoted in R. Posner, Law and Literature (1998) and angst that would be involved

(see Legal Brief).
Qoo dodododdeddodde The logal theorics on which
physicians have based countersuits in
malpractice cases include defamation, negligence, abuse of process, and mali-
cious prosecution.

Defamation has rarely been successful because statements made in
the course of legal proceedings are privileged.11! Furthermore, courts have
held that an attorney does not owe a duty to the adverse party to determine
the basis for the plaintiff’s claim before filing suit. Attorneys are liable only
to their clients for professional malpractice.112 Abuse of process is difficult
to prove because filing suit in itself does not sustain the cause of action.

Physicians have, however, sometimes successfully sued on the theory of
malicious prosecution. This generally requires that the following be shown:

e the malpractice suit was decided in favor of the physician,
e there was no probable cause to believe that the physician was liable, and
e the plaintift or attorney acted maliciously in bringing the suit.

Il will or the lack of any reasonable possibility of success may support
an allegation of malice. Most states also require a showing of actual damages.
In some states special damages must be proved—for example, damages that
arise from an arrest of the person or seizure of property.l13 Damages com-
mon to anyone involved in litigation—such as attorneys’ fees, injury to rep-
utation, and mental distress—are not sufficient.

Reforming the Tort System

Periodically the healthcare system encounters a “malpractice crisis” during
which the cost of professional-liability insurance rises steeply. There are multiple
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causes of these crises, including sharp drops in the stock market (when insurance

companies lose investment income) and an increase in jury verdict awards. These
crises are usually accompanied by calls for reform of the tort system, and legis-
latures respond in various ways. Following are some reform measures:

e shortening the statute of limitations;

e limiting awards for “pain and suffering”;

e climinating “joint and several” liability so that any one of multiple
defendants is only liable for his percentage fault;

e requiring pretrial screening, arbitration, or mediation;

e limiting attorneys’ contingency fees;

e allowing the defendant to deduct from jury award payments made to
the plaintiff by other sources (such as health insurance);

e creating joint underwriting associations to spread malpractice risks
among various insurance carriers;

e establishing “secondary” insurance plans to cover judgments beyond the
limit of the primary insurance; and

e allowing insurers to pay out the award over time rather than in a lump
sum (so-called “structured settlements”—see page 70).

Other reforms have involved protecting the public from incompetent
physicians through heightened licensing standards, mandatory continuing edu-
cation, reporting of disciplinary actions, periodic recredentialing, and similar
means. The federal government, for example, maintains the National Practi-
tioner Data Bank (NPDB), a resource that is intended to contain all disciplinary
actions, license suspensions, malpractice settlements and judgments, and similar
information for all physicians. A hospital’s failure to query the NPDB during the
medical staff privileging and credentialing process (see Chapter 7), for example,
could be construed as corporate liability for the organization; thus, providers are
more closely monitoring the quality of care of the physicians on their medical
staffs.

The various types of tort reforms have had mixed success, and it is clear
that the system for adjudicating malpractice claims remains imperfect. For this
reason, people have begun to look at alternatives to the traditional litigation
process.

Alternatives to the Tort System

Arbitration has been proposed not only for pretrial screening of claims but
also as a system for resolving disputes. Other proposed alternatives to the tort
system include no-fault compensation and problem solving by private con-
tract rather than by litigation.
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Arbitration

Arbitration is a method of resolving disputes at a hearing before an impartial
referee without involving the court system. Among the advantages cited for
arbitration are as follows:

e arbitration is speedier than the court system;

e once the dispute is aired, arbitration saves the time of all parties;

e matters under arbitration may be decided by an expert in the field;

e in arbitration, the formalities and complex rules of court
proceedings are relaxed;!14

e arbitration costs much less than a jury trial; and

e  arbitration proceedings allow greater privacy than court proceedings.115

Two major types of arbitration are relevant to malpractice disputes. The
first type is mandatory arbitration, which may be imposed on the parties by
statute or court rule. The second type of arbitration is voluntary, agreed to by
the parties either when they initially enter into a contractual relationship or
after the dispute arises. Voluntary arbitration is not a recent development, hav-
ing been introduced in some California health plans as early as the 1960s.

One of the major legal problems with arbitration provisions is that a court
might consider them to be “contracts of adhesion” and therefore unenforceable.
A contract of adhesion is one entered into by a person whose bargaining posi-
tion is weak because she cannot do without the other party’s services. An obvi-
ous example would be an arbitration clause forced on a patient who urgently
needs emergency care.

Despite the possibility of adhesion problems, the California Supreme
Court upheld an arbitration clause in the leading case of Doyle v. Guilincci,
which contested the arbitrator’s decision in favor of the health plan and against
the three-year-old patient. The court decided that “the arbitration provision in
such contracts is a reasonable restriction, for it does no more than specify a
forum for the settlement of disputes.”116

Patients attempting to avoid arbitration have usually failed in their
attempts if the agreement was entered into fairly. In Burton v. Mt. Helix General
Hospital the court considered and rejected several contentions of a patient who
had signed an arbitration agreement. First, the court decided that the patient’s
failure to read or understand the agreement did not make the agreement invalid
because a person who signs a contract he is capable of understanding is bound by
its terms, and the terms of the agreement were “clear and unmistakable.” Second,
the court found no evidence that the hospital defrauded the patient or exercised
undue influence. Third, the court noted that arbitration is beneficial because it
provides an alternative to litigation and saves time and expense. Finally, the court
decided that the arbitration agreement in question was not a contract of adhesion.
(The court distinguished it from an earlier California case in which an agreement
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that relieved the hospital of all liability was offered as a condition of being admit-
ted to the hospital. That agreement was invalidated because it violated public
policy.117)

The California experience with arbitration has proven attractive to

state legislators. A Michigan statute, for instance, provides that a hospital and
members of its medical staff must offer arbitration to patients at the hospital.
(Physicians treating patients in their offices, however, are not required to
offer arbitration.) The arbitration agreement may not be offered as a prereq-
uisite to treatment, and patients may revoke the agreement within 60 days
after execution (or, if it was signed on admittance to a hospital, within 60
days after discharge). Arbitration hearings in many states are conducted by an
attorney, a physician, and a layperson, although a hospital administrator may
be substituted for the physician if the claim is solely against a hospital.118 The
Michigan Supreme Court has held that this arbitration scheme does not
deprive the patient of due process.119

The No-Fault Concept
No-fault systems, another proposed alternative to the traditional tort system,
have existed in the United States for many years in other contexts. One form of
no-fault—workers’ compensation—was first established in the early 1900s.
More recently many states have adopted no-fault to supplement the tort system
in automobile accident cases. In its simplest terms, when an automobile owner
purchases no-fault coverage and a person riding in the automobile is injured, the
owner’s insurance pays for the loss, no matter who caused the accident.
No-fault concepts are fairly adaptable to automobile accidents because it
is usually clear when injury resulted from the accident. The concepts are more
difficult to apply to medical injuries because the patients are to some degree ill
or injured before receiving treatment. Thus, in medical injuries a major prob-
lem with a true no-fault system is proving that the physician caused the harm.
A medical-injury compensation system that is not fault-oriented pre-
sumably would authorize compensation for a “medical accident,” an “unto-

7«

ward result,” “a therapeutic misadventure,” or some similar concept. All these
phrases in substance describe an unanticipated event or result, and although
they may be intelligible in the abstract, one must still discover the causes of the
compensable event.120

Some legal observers suggest that healthcare providers could avoid mal-
practice suits by offering to compensate patients for economic losses from
adverse medical occurrences.121 Others suggest developing a list of “designated
compensable events” that would be covered by insurance much as in the case
of workers’ compensation.122 Injury caused by such an event would be covered
by the insurer, and the patient would be precluded from suing in tort. The
insurance would be purchased by the healthcare provider, who would pass the

costs on to patients. Some compensation for pain and suffering could be made,
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but there would be ceilings on such amounts.123 Despite the various proposals,
a workable no-fault plan for medical injuries has not yet been discovered.

Risk Management

Risk management is not really an alternative to the tort system but an organized
effort to avoid the tort system entirely. In healthcare, the purpose of risk man-
agement is to identify and reduce risks to healthcare consumers. The fundamen-
tal basis for the malpractice system is the fact that adverse medical outcomes do
occur; thus, risk management is essentially preventive medicine.

Avoiding risk requires identifying problems and forestalling incidents that
lead to claims. It also includes dealing in a timely, reasonable manner with inci-
dents that do occur. Healthcare providers should exercise appropriate skill in treat-
ing patients and maintain thorough, accurate medical records. Perhaps most
importantly, providers should take a personal interest in each patient. Despite the
impersonality often prevalent in our society, patients still have high expectations for
sympathetic treatment when they visit their physicians. If they are disappointed,

there is a strong get-even, or revenge factor. I have heard plaintiffs’ attorneys
say that their clients did not really want to sue for money. What they really
wanted was a chance to be alone in the room with the defendant doctor for
about fifteen minutes. When a physician has maltreated you in a psychological
sense, the revenge motive arises. If we ever had a tort in this country known as

psychological malpractice we would not have enough courthouses to take care
of all the cases.124

Structured Settlements
This, too, is not really an alternative to the tort system, but it is a related concept.
If a defendant (or insurance company) wants to resolve a case without trial, there
are numerous ways to design a settlement agreement. Structured settlements are
financial arrangements that compensate the plaintiff through periodic payments
rather than in a lump sum, as was traditional. A structured settlement incorpo-
rated into a trial judgment by agreement of the parties and with the approval of
the court is called a “periodic payment judgment.” Structured settlements have
the benefit of compensating the plaintiff for her damages without creating the
possibility of a windfall. One example of a kind of structured settlement is shown
in The Court Decides: Perin v. Hayne at the end of this chapter.

Another example of a structured settlement involved negligence at a U.S.
Navy hospital in the 1970s. Lack of oxygen during delivery resulted in severe
brain damage to the baby, but with proper care she was expected to have a nor-
mal life expectancy. The parents and the government settled the case by creating
a “reversionary trust” to care for the child as long as she lived. Calculations
showed that a principal amount of $1 million, plus reinvested earnings, would
cover the expected cost of custodial care for 72 years, the life expectancy of a
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FIGURE 3.1

Example of'a
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newborn at the time. To prevent the parents from receiving a windfall, the
reversionary trust language provided that the trust funds would be returned
to the government if the child died before the age of 72. (See Figure 3.1 for
a graph depicting this example of a structured settlement.)

Chapter Summary

This chapter outlines four basic elements of proof in a tort case—duty,
breach, injury, and causation. The duty (the standard of care) can be proven
in various ways, and the plaintiftf’s injuries must have been caused by a
breach of that duty by the defendant or the defendant’s agent. In the case
of an agency relationship, the concept of respondeat superior (vicarious lia-
bility) applies. In the case of a physician’s negligence (medical malpractice),
the standards of different “schools” of practice (traditional medicine versus
osteopathy, for example) might determine the standard of care to be
applied. When proof of specific negligence is difficult to demonstrate, res
ipsa loquitur might be applied. Also explored in this chapter are a number
of defenses to malpractice suits and reform of and alternatives to the tort
system.

Chapter Discussion Questions

1. What are the four elements of proof necessary for a plaintift to prove a
negligence case?

2. What is the significance of Helling v. Carey in relation to the standard of
care in medical malpractice cases?

3. How can the standard of care be proven?
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4. What is an exculpatory contract, and when is one held to be enforceable?

ul

What is the principle of “vicarious liability” (respondeat superior)?
6. What are some examples of “tort reform,” and how successful have they
been?
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Suffer a Costly Setback.” Medical Economics 58: 29. Physicians’ countersuits are discussed in this
chapter.

See, for example, Callahan v. William Beaumont Hosp., 400 Mich. 177, 254 N.W.2d 31 (1977).
See, for example, Siirila v. Barrios, 398 Mich. 576, 248 N.W.2d 171 (1976).

See, for example, Ferguson v. Gonyaw, 64 Mich. App. 685, 236 N.W.2d 543 (1976).

Id. In this case, the DO and his instructor were the only practicing osteopathic neurosurgeons in
all of Michigan. The court rejected the plaintift’s argument that they should not be permitted to
set their own standards. A growing number of states have overturned the school rule when stan-
dards of different schools are similar.

106 Mich. App. 35, 307 N.W.2d 695 (1981).

15 N.Y.2d 20, 203 N.E.2d 469 (1964), aff’d, 278 N.Y.S.2d 209, 224 N.E.2d 717 (1966). See
Waltz, J., and F. Inbau. 1971. Medical Jurisprudence, supra note 15, at 82.

Hearsay is an out-of-court statement offered into evidence to prove the truth of the mat-
ter asserted in the statement. Hearsay, as defined, is not admissible, but there are some
notable exceptions, such as the business record exception, which makes medical records
admissible under some circumstances. Out-of-court statements are admissible if offered
for purposes other than to prove the truth of the statement—for example, to impeach the
credibility of the witness.

Scacchi v. Montgomery, 365 Pa. 377, 380, 75 A.2d 535, 536 (1950).

The law tries to encourage settlements and will not allow into evidence an offer of settlement if
the case goes to court. If the offer of settlement includes an admission of negligence, however,
the admission itself can be used as evidence.

Wickoftv. James, 159 Cal. App. 2d 664, 324 P.2d 661 (1958). Both of these cases are discussed
in Long. 1968. The Physician and the Law, 28-30.

Discrediting the testimony of a witness is called impeachment.

Bergen. 1971. “Medical Books as Evidence.” JAMA 217: 527.

Burnside v. Evangelical Deaconess Hosp., 46 Wis. 2d 519, 175 N.W.2d 230 (1970).

33 1IL. 2d 326, 211 N.E.2d 253, 14 A.L.R.3d 860 (1965), cert. denied, 383 U.S. 946 (1966).
Darling v. Charleston Community Memorial Hosp., 33 Ill. 2d 326, 211 N.E.2d 253 (1965).
See, for example, Cal. Evid. Code § 669 (1985 Supp.)—it raises a presumption of negligence
under these circumstances but permits the defendant to rebut the presumption by showing that
he did what a “person of ordinary prudence,” who desired to comply with the law, might do
under similar circumstances.

17 Cal. 3d 399, 131 Cal. Rptr. 69, 551 P.2d 389 (1976 )—the cause of action for negligence in
failing to diagnose the syndrome was also stated by the complaint.

See, for example, Sinz v. Owens, 33 Cal. 2d 749, 205 P.2d 3, 8 A.L.R.2d 757 (1949).
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7 N.Y.2d 376, 380, 165 N.E.2d 756, 757 (1960). See Long. 1968. The Physician and the Law,
supra note 40, at 74-75.

2 H. and C. 722, 159 Eng. Rep. 299 (1863).

This is a simplified description of the operation of the doctrine. Actual application varies from
state to state. In some states the doctrine raises only a permissible inference of negligence; in
some it creates a presumption of negligence to shift the burden of rebutting the presumption
over to the defendant; in still others the defendant has the burden of persuasion. See Prosser, W.
1984. Handbook of the Law or Torts, 5th ed., 244, 258-59. For a more thorough discussion, see
Podell. 1977. “Application of Res Ipsa Loquitur in Medical Malpractice Litigation.” Ins. Counsel
], 44: 634.

Prosser, W. 1984. Handbook of the Law or Torts, 5th ed., § 39, at 244.

Jamison v. Debenham, 203 Cal. App. 2d 744, 21 Cal. Rptr. 848 (1962).

77 E. Supp. 706 (Md. 1948), aff’d, 178 F.2d 518 (4th Cir. 1949), aft’d, 340 U.S. 135 (1950).
137 Cal. App. 3d 910, 187 Cal. Rptr. 357 (1982).

Waltz, J., and F. Inbau. 1971. Medical Jurisprudence, supra note 15, at 100.

25 Cal. 2d 486, 154 P.2d 687 (1944).

Id. at 493, 154 P.2d at 691. Ybarra v. Spangard has been followed in California; see, for exam-
ple, Hale v. Venuto, 137 Cal. App. 3d 910, 187 Cal. Rptr. 357 (1982)—it has also been cited
with approval in various jurisdictions; see Louisell, D., and H. Williams. 1984. Medical Malprac-
tice § 14.02, at 14-18.

158 P.2d 579 (Cal. App. 1945), rev’d on other grounds, 27 Cal. 296, 163 P.2d 860 (1945).
Alternatives to allocating loss on the basis of fault are discussed at the end of this chapter under
“Alternatives to the Tort System.”

See Restatement (Second) of Torts § 402A.

See, for example, Perlmutter v. Beth David Hosp., 308 N.Y. 100, 123 N.E.2d 792 (1954).
Many states have dealt with this issue by legislation; see, for example, Wis. Stat. § 146.31(2)
(West Supp. 1986)—this precludes application of warranty or strict tort liability in cases involv-
ing contaminated blood.

386 S.W.2d 879 (Tex. Civ. App. 1964).

Mehigan v. Sheehan, 94 N.H. 274, 51 A.2d 632 (1947).

See, for example, Cornfeldt v. Tongen, 295 N.W.2d 638 (Minn. 1980); Hanselmann v. McCar-
dle, 275 S.C. 46, 267 S.E.2d 531 (1980); Hiser v. Randolph, 126 Ariz. 608, 617 P.2d 774 (Ct.
App. 1980); Cooper, 272 N.E.2d 97.

See, for example, Hamil v. Bashline, 481 Pa. 256, 392 A.2d 1280 (1978); McBride v. United
States, 462 F.2d 72 (9th Cir. 1972).

Herskovits v. Group Health Cooperative of Puget Sound, 99 Wash. 2d 609, 614, 664 P.2d 474,
476 (1983).

Herskovits, 664 P.2d 474. See also Glicklich v. Spievack, 16 Mass. App. 488, 452 N.E.2d 287
(1983), appeal denied, 454 N.E.2d 1276 (1983)—diagnosis of breast cancer delayed for nine
months; jury verdict for plaintift upheld.

Herskovits, 99 Wash. 2d at 614, 664 P.2d at 477.

Mansur v. Carpenter, 273 Ind. 374, 404 N.E.2d 585 (1980).

349 F. Supp. 827 (S.D. Tex. 1972), aft’d, 493 F.2d 408, cert. denied, 419 U.S. 845. This case
is discussed in greater detail in Chapter 11, “Antitrust Law.” See also Holder, A. 1978. Medical
Malpractice Law, 2nd ed., supra note 3, at 306-9.

Champs v. Stone, 74 Ohio App. 344, 58 N.E.2d 803 (1944).

166 Wis. 561, 165 N.W. 292 (1918). See also Heller v. Medine, 377 N.Y.S.2d 100, 102, 50
A.D.2d 831, 832 (1976)—“A patient’s failure to follow instructions does not defeat an action
for malpractice where the alleged improper professional treatment occurred prior to the patient’s
own negligence. Under such circumstances, damages are reduced to the degree that the plain-
tiff’s negligence increased the extent of the injury.”

Schuster v. St. Vincent Hosp., 45 Wis. 2d 135, 172 N.W.2d 421 (1969).

60 Cal. 2d 92, 32 Cal. Rptr. 33, 383 P.2d 441 (1963). See 61 Am. Jur, 2. “Physicians and Sur-
geons,” § 164 (1981).

43 Ohio St. 2d 53, 54, 330 N.E.2d 678, 679-80 (1975).
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77.  See, for example, Ellis v. Bitzer, 2 Ohio 89 (1925).

78.  Whitt v. Hutchison, 43 Ohio St. at 61, 330 N.E.2d at 684 (1975). See also Berger v. Fireman’s
Fund Ins. Co., 305 So. 2d 724 (La. Ct. App. 1974 )—a child was injured in a schoolyard by a
piece of wire thrown by a lawn mower. The surgeons cither punctured her kidney or failed to
discover a wound already there, and the child died the next day. The parents settled with the
school board and executed a release, then brought a wrongtul death action against the hospital
and physicians. An appellate court ruled improper a summary judgment in favor of the defen-
dants, because neither the release nor any testimony established negligence by the school board.
Thus, a factual issue remained: whether the school board and physicians were joint tort-feasors
who could be released by a single release.

79.  See, for example, Vt. Stat. Ann. tit. 12, § 519(b) (1973).

80. Vt. Stat. Ann. tit. 12, § 519 (1973); Minn. Stat. Ann. § 604.05 (as amended 1984) (West Supp.
1985).

81. Some have questioned the need for Good Samaritan statutes. Given that negligence is judged
according to a standard of care under the circumstances, it is hard to see how anything but gross
negligence could lead to liability for rendering care in an emergency situation. Indeed, research
fails to reveal any cases in which Good Samaritan statutes have been applied to traditional emer-
gency situations, such as when a physician happens upon the scene of an automobile accident.

82.  See the discussion on workers” compensation in Chapter 2.

83.  See, for example, Pangburn v. Saad, 326 S.E.2d 365 (N.C. Ct. App. 1985)—immunity for state
hospital personnel was qualified and did not extend to gross negligence and intentional torts;
thus, the rule may not apply in a case in which the plaintiff’s brother was released by the defen-
dant after an involuntary psychiatric commitment and less than a day later attacked and stabbed
the plaintiff. According to the court, the plaintiff could maintain an action for negligent release,
distinct from a “classic medical malpractice” action; negligent release would be based on a gen-
eral duty to the public not to create an unreasonable risk of harm at the hands of a psychiatric
patient, such duty being independent of the physician—patient relationship.

84. Id., citing Estelle v. Gamble, 429 U.S. 97, 106 (1976), reh’g denied, 492 U.S. 1066.

85.  Sce the discussion on violation of civil rights in Chapter 2.

86. A summary of statutes of limitations may be found in Moritz, A., and R. Morris. 1970. Hand-
book of Legal Medicine, 212-14.

87.  Or certain other specified, licensed healthcare providers. Cal. Civ. Proc. Code § 411.30 (as
amended 1984) (West Supp. 1985).

88. Fla. Stat. Ann. § 95.11(4) (b) (West 1982).

89.  Moritz, A., and R. Morris. 1970. Handbook of Legal Medicine, supra note 86, at 211; Hill v.
Hays, 193 Kan. 453, 395 .2d 298 (1964).

90.  See, for example, Cates v. Baol, 54 Mich. App 717, 221 N.W.2d 474 (1974).

91. 1970 Wis. L. Rev. 915, 918; 6 Akron L. Rev. 265, 267-68 (1973).

92.  Barrier v. Bowen, 63 N.J. Super. 225, 164 A.2d 357 (1960).

93. 261 Ind. 698, 310 N.E.2d 867 (1974).

94. Hubbard v. Libi, 229 N.W.2d 82 (N.D. 1975).

95.  See, for example, Thompson v. Brent, 245 So. 2d 751 (La. App. 1971)—the physician was liable
because a medical assistant in his employ was negligent in removing a cast with a Stryker saw.

96. Honeywell v. Rogers, 251 F. Supp. 841 (W.D. Pa. 1966). Vicarious liability is discussed in
greater detail under the captain-of-the-ship and borrowed-servant doctrines in Chapter 5.

97.  Morrill v. Komasinski, 256 Wis. 417,41 N.W. 2d 620 (1950). See Waltz, J., and F. Inbau.
1971. Medical Jurisprudence, supra note 15, at 119-21.

98.  Kelsey-Seybold Clinic v. Maclay, 456 S.W.2d 229, aff’d, 466 S.W.2d 716 (Tex. 1971).

99.  Ohio Rev. Code Ann. §§ 2305.06-2305.11.

100. Holder, A. 1973. “Abandonment: Part 1.” JAMA 225: 1157.

101. Smith v. St. Paul Fire and Marine Ins. Co., 353 N.W.2d 130 (Minn. 1984).

102. L.L.v. Medical Protective Co., 122 Wis. 2d 455, 362 N.W.2d 174 (1984).

103. A case permitted damages for a mother’s emotional distress when a prescription for her infant
daughter was improperly filled; the pharmacist’s act was labeled “willful and wanton miscon-
duct.” Lou v. Smith, 285 Ark. 249, 685 S.W.2d 809 (1985).
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85 Wash. 2d 52, 530 P.2d 291 (1975)—court adopted the requirements for outrage as defined
in Restatement (Second) of Torts § 46, including the necessity for the plaintiff to be an immedi-
ate relative of the victim and present at the event.

Short v. Downs, 36 Colo. App. 109, 537 P.2d 754 (1975).

Medveca v. Choi, 569 F.2d 1221 (3d Cir. 1977) (applying Pennsylvania law).

Pratt v. Davis, 118 Ill. App. 161, aft’d, 224 Ill. 300, 79 N.E. 562 (1905).

Morrell v. Lalonde, 45 R.I. 112, 120 A. 435 (1923), appeal dismissed, 264 U.S. 572 (1924).
Ebaugh v. Rabkin, 22 Cal. App. 3d 891, 99 Cal. Rptr. 706 (1972).

Noe v. Kaiser Found. Hosps., 248 Or. 420, 435 P.2d 306 (1967).

Huene v. Carnes, 121 Cal. App. 3d 432, 175 Cal. Rptr. 374 (1981).

See, for example, Friedman v. Dozorc, 412 Mich. 1, 312 N.W.2d 585 (1981); Hill v. Willmott,
561 S.W.2d 331 (Ky. App. 1978).

Ohio is one of the states requiring special damages. See Dakters v. Shane, 64 Ohio App. 2d 196,
412 N.E.2d 399 (1978); New York is another—see Berlin v. Nathan, 64 Ill. App. 3d 940, 381
N.E.2d 1367 (1978), cert. denied, 444 U.S. 828, reh’g denied, 444 U.S. 974 (1979). The
American Medical Association has recommended that the special injury requirement be elimi-
nated in physician countersuits for malicious prosecution and that the physician be permitted to
recover costs in a frivolous suit (Professional Liability in the ‘80s, American Medical Association
Special Task Force on Professional Liability and Insurance, Report 3, p. 14. March 1985.)

U.S. Department of Health, Education, and Welfare. 1973. Report of the Secretary’s Commission
on Medical Malpractice, App. at 215. Washington, DC: U.S. Government Printing Office.
Bergen. 1970. “Arbitration of Medical Liability.” JAMA 211: 176.

Doyle v. Guiliucci, 62 Cal. 2d 606, 610, 43 Cal. Rptr. 697, 699, 401 P.2d 1,3 (1965).

Cal. Ct. App. 4th Dist., Div. 1 (Feb. 24, 1976). This case, originally certified for publication,
was later decertified and thus does not stand as precedent. Burton and related cases are discussed
in greater detail in Chapter 9, “Consent for Treatment and Withholding Consent.”

Mich. Comp. Laws Ann. §§ 500.3053-3061 (West 1983) and §§ 600.5041-5044 (West Supp.
1985).

Morris v. Metriyakool, 418 Mich. 423, 344 N.W.2d 736 (1984).

U.S. Department of Health, Education, and Welfare, supra note 114, at 101.

See Moore and O’Connell. 1984. “Foreclosing Medical Malpractice Claims by Prompt Tender
of Economic Loss.” La. L. Rev. 44: 1267. For other no-fault proposals see Havighurst and Tan-
credi. 1974. “Medical Adversity Insurance: A No-Fault Approach to Medical Malpractice and
Quality Assurance.” Ins. L. J. 69; Carlson. 1973. “Conceptualization of a No-Fault Compensa-
tion System for Medical Injuries.” Law & Society Review 7: 329; Switzer and Reynolds. “Med-
ical Malpractice Compensation: A Proposal.” Am. Bus. L. ]. 13: 65.

The American Bar Association Commission on Medical Professional Liability studied the feasibi-
lity of developing a list of compensable events and concluded that it was possible. Boyden and
Tancredi. 1979. “Part III: Identification of Designated Compensable Events (DCEs).” In Come-
mission on Medical Professional Linbility, Designated Compensable Event System: A Feasibility
Study.

Havighurst and Tancredi. 1974. “Medical Adversity Insurance: No-Fault Approach to Medical
Malpractice and Quality Assurance.” Ins. L. J. 69.

McDonald, D. 1971. Medical Malpractice, 4.
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THE COURT DECIDES

Helling v. Carey
83, Wash. 2d 514, 519 P.2d 981 (1974)

Hunter, J.

We find this to be a unique case. The testi-
mony of the medical experts is undisputed
concerning the standards of the profession
for the specialty of ophthalmology.... The
issue is whether the defendants’ compliance
with the standard of the profession of oph-
thalmology, which does not require the giv-
ing of a routine pressure test to persons
under 4o years of age, should insulate them
from liability under the facts of this case....

[The court points to evidence that the inci-
dence of glaucoma in persons under the age
of 40 was about 1 in 25,000.] However, that
one person, the plaintiff in this instance, is
entitled to the same protection, as afforded
persons over 40, essential for timely detec-
tion of the evidence of glaucoma where it
can be arrested to avoid the grave and dev-
astating result of this disease. The test is a
simple pressure test, relatively inexpensive.
There is no judgment factor involved, and
there is no doubt that by giving the test the
evidence of glaucoma can be detected....

Justice Holmes stated in Texas & Pac. Ry.
v. Behymer:

What usually is done may be evidence of
what ought to be done, but what ought to
be done is fixed by a standard of reasonable
prudence, whether it usually is complied
with or not.

In [another case,] Justice [Learned] Hand
stated:

[IIn most cases reasonable prudence is in
fact common prudence; but strictly it is
never its measure; a whole calling may have
unduly lagged in the adoption of new and
available devices. It never may set its own
tests, however persuasive be its usages.
Courts must in the end say which is
required; there are precautions so impera-
tive that even their universal disregard will
not excuse their omission.

Under the facts of this case reasonable
prudence required the timely giving of the
pressure test to this plaintiff. The precau-
tion of giving this test to detect the inci-
dence of glaucoma to patients under 40
years of age is so imperative that irrespec-
tive of its disregard by the standards of
the ophthalmology profession, it is the
duty of the courts to say what is required
to protect patients under 4o from the
damaging results of glaucoma.

We therefore hold, as a matter of law, that
the reasonable standard that should have
been followed under the undisputed facts of
this case was the timely giving of this sim-
ple, harmless pressure test to this plaintiff
and that, in failing to do so, the defendants
were negligent, which proximately resulted
in the blindness sustained by the plaintiff for
which the defendants are liable.

The judgment of the trial court and the
decision of the Court of Appeals [are]
reversed....
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Helling v. Carey Discussion Questions

1. The Supreme Court of Washington is often viewed as nontraditional—
liberal, activist, or bellwether, depending on one’s point of view. Do
you agree with the court’s decision in this case to abandon a traditional,
physician-determined standard of care? Why or why not?

2. Is this “judge-made law”? If so, is it to be admired or disliked? Fashion
an argument supporting each point of view.

3. The legislation that attempted to overturn the healing precedent has
been on the books for three decades but has had little effect. Why do
you suppose this is so, and why has the legislature not seen fit to rein-
force it?

4. Consider the Legal Brief on page 54 relating to whether Helling is
good public policy. Do you understand how it can be that a test that is
95 percent accurate can result in positive test results that are truly posi-
tive only 16 percent of the time?

THE COURT DECIDES

Perin v. Hayne
210 N.W.2d 609 (la. 1973)

McCormick, J. trespass. After both parties had rested,
the trial court sustained defendant’s
This is an appeal from a directed verdict ~ motion for directed verdict, holding the

for a doctor in a malpractice action. We evidence insufficient to support jury con-
affirm. sideration of the case on any of the

The claim arose from an anterior pleaded theories. Plaintiff assigns this rul-
approach cervical fusion performed on ing as error. We must review each of the
plaintiff Ilene Perin by defendant Robert A.  pleaded bases for recovery in the light of
Hayne.... The fusion was successful in applicable law and the evidence.
eliminating pain, weakness and numbness I. Specific negligence. Plaintiff alleges
in plaintiff’s back, neck, right arm and there was sufficient evidence to support
hand caused by two protruded cervical jury submission of her charge [that] defen-
discs, but plaintiff alleged she suffered dant negligently cut or injured the recur-
paralysis of a vocal chord [sic] because of  rent laryngeal nerve. Plaintiff had pro-
injury to the right recurrent laryngeal truded discs at the level of the fifth and
nerve during surgery.... The injury reduced  sixth cervical interspaces. The purpose of
her voice to a hoarse whisper. surgery was to remove the protruded discs

She sought damages on four theories: and fuse the vertebrae with bone dowels
specific negligence, res ipsa loquitur, from her hip. Removal of a disc ends the

breach of express warranty and battery or ~ pinching of the nerve in the spinal column
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which causes the patient’s pain. The bone
supplants the disc.

The procedure involves an incision in the
front of the neck at one side of the midline
at a level slightly below the “adam’s apple.”
Four columns run through the neck. The
vertebrae and spinal chord are in the axial
or bone column at the rear. In order to get
to the axial column the surgeon must
retract the visceral column which lies in
front of it. The visceral column, like the vas-
cular columns on each side of it, is covered
with a protective fibrous sheath, called fas-
Cia. It contains the esophagus and trachea.
The recurrent laryngeal nerve, which sup-
plies sensitivity to the muscles that move
the vocal chord [sic], is located between the
esophagus and trachea.

The surgeon does not enter the visceral
column during the cervical fusion proce-
dure. The same pliancy which enables the
neck to be turned enables the visceral col-
umn to be retracted to one side to permit
access to the axial column. The retraction is
accomplished by using a gauze-padded
retractor specifically designed for retraction
of the visceral column during this surgery.

The record shows the defendant used
this procedure in the present case. Plain-
tiff was under general anesthetic. The
anesthesia record is normal, and there is
no evidence of any unusual occurrence
during surgery. Defendant denied any pos-
sibility the laryngeal nerve was severed.
He said it could not be severed unless the
visceral fascia was entered, and it was
not. He also believed it would be impossi-
ble to sever the nerve during such surgery
without also severing the esophagus or
trachea or both.

[An expert witness for the plaintiff testi-
fied that it would be unusual to specifi-
cally encounter the laryngeal nerve during
this surgery but that “the injury could
occur despite the exercise of all proper
skill and care.”]

Defendant testified he did not know the
cause of the injury but presumed it resulted
from contusion of the nerve incident to
retraction of the visceral column. He
thought plaintiff’s laryngeal nerve may have
been peculiarly susceptible to such injury.
He insisted the surgery was done just as it
always was and if he were doing it again he
would do it the same way. He said one
study has shown the surgery will result in
paralysis of a vocal chord [sic] in two or
three-tenths of one percent of cases in
which it is used. He also said there is no
way to predict or prevent such instances.

In considering the propriety of the verdict
directed for defendant we give the evidence
supporting plaintiff’s claim the most favor-
able construction it will reasonably bear.

We recognize three possible means to
establish specific negligence of a physi-
cian. One is through expert testimony, the
second through evidence showing [that]
the physician’s lack of care is so obvious
as to be within comprehension of the lay-
man, and the third (actually an extension
of the second) evidence that the physician
injured a part of the body not involved in
the treatment. The first means is the rule
and the others are exceptions to it.

In this case plaintiff asserts [that] a jury
question was generated by the first and
third means. We do not agree.

Plaintiff alleges the laryngeal nerve was
negligently cut or injured. The record is
devoid of any evidence the nerve was sev-
ered during surgery....

The doctors agree the technique
employed by defendant was proper. The
sole basis for suggesting the expert testi-
mony would support a finding of specific
negligence is that the nerve was injured
during retraction. Where an injury may
occur despite due care, a finding of negli-
gence cannot be predicated solely on the
fact it did occur.
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Plaintiff also maintains there is evidence
of negligence from the fact this is a case of
injury to a part of the body not involved in
the treatment. However, that is not so. The
surgical procedure did include retraction
of the visceral column. It was very much in
the surgical field.

Trial court did not err in directing a ver-
dict for defendant on the issue of specific
negligence.

Il. Res ipsa loquitur. Plaintiff also
alleges the applicability of the doctrine of
res ipsa loquitur. Our most recent state-
ment of the doctrine appears in [a 1973
casel:

Under the doctrine of res ipsa loquitur,
where (1) injury or damage is caused by an
instrumentality under the exclusive control
of defendant and (2) the occurrence is
such as in the ordinary course of things
would not happen if reasonable care had
been used, the happening of the injury
permits, but does not compel, an infer-
ence defendant was negligent.

The contest in this case concerns pres-
ence of the second foundation fact [from
the quoted paragraph].

Defendant argues the second founda-
tion fact for res ipsa loquitur is absent
because it does not lie in the common
knowledge of laymen to say injury to the
laryngeal nerve does not occur if due care
is exercised in anterior approach cervical
fusion surgery.

We must initially decide what has previ-
ously been an open question in this juris-
diction: may the common experience to
establish the second foundation fact for
res ipsa loquitur be shown by expert testi-
mony?

[The court proceeds to review cases
from Wisconsin, California, Oregon, and

Washington, plus three legal treatises on
the subject. It quotes with favor the fol-
lowing:]

In the usual case the basis of past expe-
rience from which this conclusion may be
drawn is common to the community, and
is a matter of general knowledge, which
the court recognizes on much the same
basis as when it takes judicial notice of
facts which everyone knows. It may, how-
ever, be supplied by the evidence of the
parties; and expert testimony that such an
event usually does not occur without neg-
ligence may afford a sufficient basis for
the inference.

Thus we disagree with defendant’s con-
tention [that] the second foundation fact
must be based exclusively on the common
knowledge of laymen.

In this case, however, even considering
the expert testimony, the record at best
only supports an inference [that] plaintiff
suffered an extremely rare injury in ante-
rior approach cervical fusion surgery
which may occur even when due care is
exercised. Rarity of the occurrence is not a
sufficient predicate for application of res
ipsa loquitur.... There is no basis in the
present case, in expert testimony or other-
wise, for saying plaintiff’s injury is more
likely the result of negligence than some
cause for which the defendant is not
responsible.

We do not believe there was any basis
in this case for submission of res ipsa
loquitur. Trial court did not err in refusing
to submit it.

I1l. Express warranty. [The court dis-
misses this count, saying that the evi-
dence supporting her argument that the
physician guaranteed a good result was
equivocal in nature: “There comes a point
when a question of fact may be generated
as to whether the doctor has warranted a
cure or a specific result. However, in the
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present case the evidence does not rise to
that level.”]

IV. Battery or trespass. Plaintiff con-
tends there was also sufficient evidence to
submit the case to the jury on the theory
of battery or trespass. In effect, she
alleges she consented to fusion of two
vertebrae (removal of only one protruded
disc) thinking there would be a separate
operation if additional vertebrae had to be
fused. She asserts the fact four vertebrae
were fused combined with defendant’s
assurances and failure to warn her of spe-
cific hazards vitiated her consent and
makes the paralyzed vocal chord [sic] the
result of battery or trespass for which
defendant is liable even without negli-
gence. There was no evidence or con-
tention by her in the trial court nor is there
any assertion here that she would not
have consented to the surgery had she
known those things she says were with-
held from her prior to surgery.

Defendant testified plaintiff was fully
advised as to the nature of her problem
and the scope of corrective surgery. He
acknowledges he did not advise her of the
hazard of vocal chord [sic] paralysis. He
believed the possibility of such occurrence
was negligible and outweighed by the
danger of undue apprehension if warning
of the risk was given.

[The court next begins a discussion of
the distinction between consent and
informed consent, quoting with approval
from its own landmark case of Cobbs v.
Grant:]

Where a doctor obtains consent of the
patient to perform one type of treatment
and subsequently performs a substan-
tially different treatment for which con-
sent was not obtained, there is a clear
case of battery. However, when an undis-
closed potential complication results,
the occurrence of which was not an inte-

gral part of the treatment procedure but
merely a known risk, the courts are
divided on the issue of whether this
should be deemed to be a battery or
negligence.

We agree with the majority trend. The
battery theory should be reserved for
those circumstances when a doctor per-
forms an operation to which the patient
has not consented. When the patient
gives permission to perform one type of
treatment and the doctor performs
another, the requisite element of deliber-
ate intent to deviate from the consent
given is present. However, when the
patient consents to certain treatment and
the doctor performs that treatment but
an undisclosed inherent complication
with a low probability occurs, no inten-
tional deviation from the consent given
appears; rather, the doctor in obtaining
consent may have failed to meet his due
care duty to disclose pertinent informa-
tion. In that situation the action should
be pleaded in negligence.

From our approval of this analysis it
should be clear we believe the battery or
trespass theory pleaded by plaintiff in
this case is limited in its applicability to
surgery to which the patient has not con-
sented. There must be a substantial dif-
ference between the surgery consented
to and the surgery which is done. Plaintiff
asserts she consented to only one fusion
rather than two. Assuming this is true,
the most that could be argued is [that]
the second fusion was a battery or tres-
pass. But she does not claim damages for
a second fusion. She asks damages
because of injury to the laryngeal nerve
during surgery. The evidence is undis-
puted that whether one or two fusions
were to be done the path to the axial col-
umn had to be cleared by retraction of
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the visceral column. Hence, any injury
caused by such retraction occurred dur-
ing a procedure to which consent had
been given. Retraction of the visceral col-
umn during the surgery was not a battery
or trespass.

We have no occasion to reach the

have generated a jury issue on negli-
gence, but we do point out that recovery
on such basis is precluded unless a plain-
tiff also establishes he would not have
submitted to the procedure if he had
been advised of the risk.... There is no
evidence plaintiff would have withheld

question whether failure to advise plain-  her consent in this case.
tiff of the risk of laryngeal nerve injury

would in the circumstances of this case

Affirmed.

Perin v. Hayne Discussion Questions

1. Has due care been shown? Does it need to be?

2. What is the “second foundation fact,” and how does “common experi-
ence” matter in relation to it?

3. The opinion states, “There must be a substantial difference between the
surgery consented to and the surgery which is done [for a battery case
to be made].” What would amount to a “substantial difference” in your
mind? What if throat cancer had been discovered and cleanly removed
with no aftereffects? Would that be a substantial difference justifying
damages for battery even though no other injury (and, in fact, a bene-
fit) had resulted?

4. Why did the court “have no occasion” to decide whether failure to
advise the plaintift of the risk of nerve injury raised a negligence issue?



THE ORGANIZATION AND MANAGEMENT OF
A CORPORATE HEALTHCARE INSTITUTION

After reading this chapter, you will

understand that a corporation is a “person” for many legal
purposes, but it is not an “individual” or a “citizen” in the
view of the law. Laws that apply to persons also apply to cor-
porations; laws that specity individuals or citizens do not.
recognize that incorporation has many advantages, the most
significant of which is limiting the liability of the individuals
who own the corporation.

realize that the powers of a corporation are limited and must
be specified in state law and /or the corporate charter.
understand that the governing board must be actively
involved in overseeing the affairs of the company without
meddling in management’s control of day-to-day operations.
know the ways to avoid “piercing the corporate veil.”

Most institutional providers of healthcare are corporations, and this chapter

will focus on the fundamental nature of the corporate form of organization.

However, healthcare can also be provided by sole proprietorships and part-

nerships. In a sole proprietorship, an individual (such as a family physician in

solo practice) assumes all possible organizational roles: employer, employee,

and owner. The proprietor usually retains any profits, or suffers any losses,
and bears the full risks of the enterprise.

A partnership exists if the proprietor is joined by someone who will

share in the rewards and risks. Partnerships are governed by state law and by
an agreement between the parties,! and the parties have great latitude to
develop an agreement that will suit their needs.

CHAPTER

89
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The simplest kind of partnership is a general partnership. Although
this can be changed by agreement, general partners usually receive equal
shares of profits or losses, are entitled to equal voting rights, and are person-
ally liable for the debts of the venture.?2 On the death or departure of a part-
ner, the partnership is automatically dissolved, but the business operation
does not necessarily end.3 All owners of a general partnership ordinarily con-
trol the business by consensus; however, as the volume of business and the
number of partners increase, owners often change the business into a limited
partnership or a corporation.

A limited partnership is an organization that provides limited liability
to some persons who invest in the organization.# It has some of the charac-
teristics of both a general partnership and a corporation with respect to for-
mation, operation, and liabilities.5 (The characteristics of corporations are
discussed later in this chapter.) It requires one or more general partners who
have the managerial powers and unlimited liability that “partner” normally
implies. Limited partners, on the other hand, have no right to participate in
the day-to-day management or control of the business; in return, they are not
liable to third-party creditors for the partnership’s debts. To create a limited
partnership, one files with a designated public official—typically the county
recorder or the secretary of state—a certificate containing essential informa-
tion about the partnership. Typically the certificate must contain:

® the partnership’s name,
e the partnership’s street and mailing address, and
e the names and business addresses of the general partners.

A joint venture is a special form of partnership created by contract
to accomplish an identified, specific purpose—for example, operation of a
free health-screening service for the poor. A joint venture will usually exist
for a limited period. Each participant will ordinarily share in management;
profits and losses will be shared in accordance with the agreement; and lia-
bility is unlimited. Two or more corporations may create a joint venture.®
Joint ventures have become popular in the healthcare industry. The rest of
this chapter will focus on corporations, the predominant form of health-
care organization.

Formation and Nature of a Corporation

A corporation is “an artificial being, invisible, intangible, and existing only in
contemplation of law. Being the mere creature of the law, it possesses only
those properties which the charter confers upon it, either expressly or as inci-
dental to its very existence.”” (See The Law in Action.)
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Accordingly, a corporation is purely a creation of the legislature and

can exist only by virtue of a statute providing for its formation and the grant

of a franchise (“charter”). In both England
and the United States the early corporations
were ecclesiastical, educational, charitable,
or even governmental in purpose and were
usually created by special act of the legisla-
ture. (The American Red Cross, for exam-
ple, is a corporation chartered by the U.S.
Congress.)

The Law in Action

A nine-decade-old case from the
House of Lords (England’s equivalent
of the U.S. Supreme Court) alludes to
the artificial “personhood” of a cor-
poration:

“A corporation is an abstraction. It
has no mind of its own any more than
it has a body of its own; its active and
directing mind must consequently be
sought in the person of somebody who
for some purposes may be called an
agent, but who is really the directing
mind and will of the corporation, the
very ego and center of the personality
of the corporation.”

Thus, the Lords found that the cor-
poration itself was liable for the negli-
gence of its director (see Lennard’s
Carrying Co., Ltd., v. Asiatic Petroleum
Co., Ltd., 1915 A.C. 705).

The modern corporation came into
prominence in the latter part of the nine-
teenth century with passage of state statutes
for incorporating businesses. In effect these
laws allowed any group of persons (or even
a single individual in some states) to incor-
porate an enterprise for any lawful purpose,
as long as statutory requirements are met.
These corporation laws eliminated the need
for special legislative action each time a cor-
poration was created.

Legislation characterized as “general
business corporation acts” provides for the

formation and operation of business corpo-

rations organized for profit and embracing

a wide range of enterprises such as manufacturing, wholesaling, and retailing.
Some states have no separate corporate statute for not-for-profit organiza-
tions, but most have a not-for-profit corporation statute. Many states also
have separate corporation laws governing the creation and operation of par-
ticular types of business such as banking; public utilities; and the practice of
law, medicine, dentistry, accountancy, and similar professions.

It is important for the executives of a corporation to know the relevant
statute under which it is incorporated, because this statute will limit the con-
duct of the corporation’s affairs. The organization has only the powers
granted to it by its charter and as specified or implied in the relevant statute.
(See the section “Powers of a Corporation” later in the chapter.)

Implicit also in the definition of a corporation is the fact that it is an arti-
ficial person or legal entity distinct from the individuals who created, own, or
manage it. Accordingly, corporations are usually included in the definition of
“person” under constitutions and statutes. For example, the Fifth and Four-
teenth Amendments to the U.S. Constitution provide that no “person” shall
be deprived of “life, liberty, or property without the due process of law,” and
the Fourteenth Amendment provides that no state “shall deny to any person...
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the equal protection of the laws.” It has long been held that corporations as
well as individuals are protected by these fundamental doctrines.

On the other hand, a corporation is not a “person” under state licen-
sure statutes governing the practice of the professions. A corporation, as an
artificial person, cannot obtain a license to practice a profession because it
cannot possess the educational requirements or meet the standards of per-
sonal character required for professional licensure. (This prohibition on cor-
porate licensure must, of course, be distinguished from those statutes that
permit licensed individuals to incorporate their practice.) Similarly, a corpo-
ration is not a person within the meaning of the Fifth Amendment’s protec-
tion against self-incrimination because the purpose and intent of the provi-
sion applies only to people.

Although a corporation is generally a “person,”

it is not a “citizen”
and thus cannot vote in an election. Thus, a corporation is not protected by
the Fourteenth Amendment’s provision that “no state shall make or enforce
any law which shall abridge the privileges or immunities of citizens of the
United States.” Hence, a particular state can require that a corporation incor-
porated elsewhere pay special taxes, franchise fees, or other fees in return for
the privilege of doing business within the state’s borders. In other words, a
natural person who is a citizen has freedom of mobility from state to state
without special restrictions, whereas a corporation does not.

A corporation is a legal entity distinct from those who created it, own
it, or are employed by it. Hence, the corporation can acquire, own, and dis-
pose of property (including stock in other corporations) in its own name, and
it can sue and be sued. In short, a corporation is an independent entity with
rights and responsibilities of its own.

A corporation is formed by filing articles of incorporation with the sec-
retary of state or other designated official of the state in which incorporation
is sought. As soon as these are approved by the authorized official, the cor-
porate charter is said to have been issued. Although requirements regarding
the proper form of the articles differ somewhat from state to state, the prin-
cipal information in the articles includes the following items:

e the name of the corporation,

* the address of the corporation’s office,

e the name of the registered agent authorized to receive service of process,

e the names and addresses of the incorporators,

e the duration of corporate existence (on which there is usually no limit),

e the purposes of the corporation,

e the names of the initial members of the board of directors, and

* the number and classification of shares of stock (in a profit-making cor-
poration) or the designation of “members” if any (in a not-for-profit
organization).
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The incorporators are those who prepare, sign, and file the articles
of incorporation. Some states require a minimum number of incorpora-
tors, but many others permit a single individual to act as the incorpora-
tor.8

Advantages of the Corporate Form of Organization

There are five principal advantages to incorporation—limited liability, perpetual
existence, free transfer of ownership interests, taxation separate from individual
income taxes, and the ability to raise capital. Each is discussed below.

1. The primary advantage of incorporation is limited liability. Normally the
owners of a corporation are not personally liable for the corporation’s
contracts or torts. A shareholder of a profit-making corporation is not
personally liable, with some few exceptions, for corporate debts beyond
the extent of the investment in its stock. The magnitude of this advan-
tage is easily appreciated if one considers how a catastrophic loss can
affect a sole proprietor or partner. Limited liability also encourages
socially desirable ventures that may otherwise entail an unacceptable
risk. Employees are also favored because agents of a corporation are not
personally liable for corporate obligations, so long as they act within the
scope of delegated authority.

2. The second advantage is perpetual existence. Unlike in a sole propri-
etorship or partnership, a corporation’s continued legal existence and
operational capabilities in most instances are not affected by the death
or disability of an owner.

3. The third benefit of incorporation is free transfer of ownership interests,
(at least if the corporation is organized as a for-profit). Shareholders in
the organization can sell their interests to fellow shareholders or the
general public (unless special provisions are made and noted on the
stock certificates). Free transferability is an important attribute because
it increases the liquidity and value of corporate investments. In the case
of a not-for-profit corporation, however, state statutes usually provide
that membership interests may not be transferred unless the bylaws
specifically provide for transferability.?

4. The fourth benefit is that a corporation’s taxation is separate from indi-
vidual income taxes. That is, if the corporation has taxable income, the
tax liability belongs to the corporation rather than to the individuals.
The corporate tax rate is generally lower than the personal income tax,
and the persons who own the corporation are taxed only on the distri-
butions of income (dividends) they receive, not on their proportionate
shares of the entire corporate profit.

5. The final advantage is that the corporate form has the ability to raise
outside capital easier, because third-party investors enjoy limited risks
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and an opportunity for reward. In a competitive market, access to
equity capital, as distinct from borrowing and creating debt, is a major
consideration when undertaking new or expanded ventures.

Powers of a Corporation

A corporation may act only within its corporate authority—that is, it has only
those powers that are consistent with the statute under which it is formed and
its state-approved charter. The language of the purpose clause in the articles
of incorporation is, therefore, extremely important in determining the limits
of corporate power.

There are two kinds of powers: express and implied. Express pow-
ers are those specifically designated by charter or statute. The relevant
statute under which the corporation is formed will enumerate various
express powers such as the power to buy, lease, or otherwise acquire and
hold property and the power to make contracts to effectuate corporate
purposes. Implied powers flow directly from express powers and are the
powers to enter into transactions that are reasonably necessary to carry out
the express powers. The existence of implied power is generally deter-
mined by whether a transaction tends to directly further or accomplish the
corporation’s purposes and objectives.

Charlotte Hungerford Hospital v. Attorney General, although not
involving a typical “corporate charter,” illustrates the importance of knowing
the limits of corporate power. To read this case, see The Court Decides at the
end of this chapter.

Any departure from express or implied corporate power is said to be
ultra vires (“beyond the power” of the corporation). Therefore, in plan-
ning for the future and in making commitments, the governing body of
the corporation must keep a close eye on the corporation’s legal author-
ity, and legal advice regarding this issue is of utmost importance. For
example, if a not-for-profit corporation makes a donation or transfers
assets to another institution for a purpose not included in its own charter,
the transfer would be ultra vires.

An ultra vires contract is usually void and can be challenged in a suit
for an injunction. In an extreme situation the state could revoke the corpo-
rate charter; however, given the ease of amending the articles of incorpora-
tion and bylaws, ultra vires problems are relatively rare today.10 One should
note, however, that members of the governing body and corporate officers
can be held personally liable for losses suffered by the corporation as a result
of'an ultra vires transaction in which they acted knowingly or in bad faith. No
personal liability will accrue, however, as long as they acted honestly and were
simply mistaken in their judgment of the matter.

Transactions that raise the issue of corporate power in healthcare
include the following:
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e lending credit or guaranteeing the debts of another corporation,
because such a transaction would be outside the purpose of a hospital;

e making loans to its corporate trustees, officers, or members;

e forming a partnership with another corporation or an individual; and

e consolidating or merging with another corporation.!1

These transactions are not necessarily ultra vires, but the corporate
authority to enter into them must be verified with legal counsel. (Corporate
consolidations and mergers are discussed later in the chapter.)

The doctrine of ultra vires applies to governmental institutions as well
as private corporations. For example, the attorney general of Florida ruled
that in the absence of an express statutory provision, a county hospital lacked
the authority to lease the hospital’s facilities to a private corporation.!2 Sim-
ilarly, a taxpayer in Georgia successfully challenged a public hospital’s pur-
chase and operation of a retail store that leased and sold medical equipment
to the general public. When affirming the trial court’s decision to enjoin the
transaction, the Georgia Supreme Court observed that a public hospital may
not engage in independent private business enterprises without statutory
authority.13

Not-for-Profit Corporations
A not-for-profit (aka “nonprofit”)14 corporation is one in which no part of
the income or profit of the organization can be distributed for private gain to
shareholders, members, directors, trustees, officers of the corporation, or
other private individuals.15 A profit-making corporation is owned by share-
holders, who are entitled and expect to receive dividends from the earnings
of the corporation and to share in assets should the corporation be dissolved.
Not-for-profit corporations, on the other hand, are almost always prohibited
by statute from issuing shares of stock. A not-for-profit corporation can, of
course, earn income and actually make a profit without sacrificing its not-for-
profit status, so long as it uses that profit for institutional purposes. Moreover
it can, without question, pay a salary or wage to corporate members, trustees,
or other individuals who are actually employees or professional persons ren-
dering actual service. As long as the compensation paid is reasonable, it is not
“private gain” that would jeopardize the corporation’s not-for-profit sta-
tus.16

In sum, motive is important in determining not-for-profit status. In
a not-for-profit institution, motives of ethical, moral, or social purposes pre-
dominate and profit is not fundamental to the purpose of the endeavor. But
a mere declaration of not-for-profit purpose in a corporate charter is never
conclusive if in fact the entity is being used as an alter ego for private gain.1”
For this reason the purpose clause in the articles of incorporation of a not-
for-profit corporation is usually quite restrictive. Although a not-for-profit
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corporation can be organized for many lawful purposes, the incorporators
normally state a specific purpose such as establishing a hospital, a symphony
orchestra, or a museum of fine arts.

Not-for-profit status is a necessary first requirement for tax exemption,
not only under the federal income tax statutes and regulations!® but also
under the various state statutes providing for taxes on income, real or per-
sonal property, and sales.1? Aside from taxes, many state laws make signifi-
cant distinctions between regulations governing not-for-profit and business
organizations.

A not-for-profit corporation must be distinguished from a charitable
corporation. Although charitable status demands not-for-profit status, a not-
for-profit corporation need not have a charitable purpose. Many social clubs
and similar organizations that provide services exclusively to members are
organized and operated as legitimate not-for-profit corporations without
being formed for charitable or benevolent purposes. Such corporations,
therefore, will not qualify for the tax-exempt status that charitable corpora-
tions enjoy.20

In addition to the fact that a private business corporation has share-
holders entitled to dividends and a not-for-profit corporation does not,
there are other significant differences. Not-for-profit corporations may or
may not have “members,” depending on the provisions of the law under
which they are incorporated. Members of a not-for-profit corporation are
roughly equivalent to a business corporation’s shareholders, but they are not
entitled to receive dividends. Like shareholders, however, they hold certain
“reserved powers” such as the authority to do the following:

e clect members of the governing bodys;

e approve merger or dissolution of the corporation;

e amend the articles of incorporation and bylaws, including changing the
corporate purpose;

e sct the corporate philosophy and mission; and

e adopt annual budgets, unless the board of directors is given this
power.21

In most states, members must meet at least annually to conduct busi-
ness. In a corporation without members the board of directors is the sole
governing authority, and it has the statutory power to exercise the reserved
powers.22

Upon the dissolution or merger of a not-for-profit corporation, the
assets of the corporation must be distributed in accordance with state law and
the provisions of the articles of incorporation. Generally, the assets must be
distributed to another corporation with a similar purpose. According to some
cases, however, when dissolution occurs, assets acquired by gift are to be
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returned to the donor; in others, all assets are held to revert to the state; and
in still others, it has been ruled that members of a membership corporation
are entitled to the assets in certain circumstances.?3

Internal Management of a Corporation

Corporate bylaws contain rules for the internal management and gover-
nance of the corporation. Unless statutes or the articles of incorporation
provide otherwise, the power to adopt and amend bylaws of the corpora-
tion lies with the membership or shareholders. In short, the governing
body (board of directors or trustees) cannot adopt or amend corporate
bylaws unless it has been specifically granted this power in the statute or
charter. The bylaws define the rights and duties of the corporate members
or shareholders, the powers and responsibilities of the governing body,
and the rights and duties of the major corporate officers. Corporate bylaws
are an internal document; hence, they need not be filed in any public
office or otherwise made available for public inspection (unless state law
SO requires).

As noted before, certain extraordinary matters normally require the
vote of members or shareholders. As noted below, other major powers reside
with the governing board. Otherwise, the day-to-day management of the
corporation is the responsibility of its chief executive officer and other man-
agement staff.

The Governing Board of a Healthcare Institution
The governing body of a healthcare institution has four major functions:
Develop policy and strategic plans.

Appoint senior administration and medical statf members.
Delineate clinical privileges.

Ll LS

Oversee the professional performance of both lay administrators and the
medical staff.

Committee Structure and Execution of Policy

To fulfill these functions properly, the board must ensure the proper organi-
zation of its own committee structure, management committees, and med-
ical staff. For example, the board must be sure that its executive committee
is functioning and operating properly in executing board policy between
board meetings. This committee must not assume the power to make deci-
sions that are legally reserved to the board as a whole or to the members.
Moreover, the executive committee is not permitted to delegate its responsi-
bilities to any individual member of the committee.
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In addition to the executive committee, other standing committees
typically include the following:

e Finance. The finance committee is given authority for managing and
investing hospital funds and for the overall supervision of fiscal policies.

e Buildings and grounds. The buildings and grounds committee generally
oversees the physical plant.

e Personnel. This committee develops policies regarding salaries, wages,
and fringe benefits for employees.

e DPublic relations. The public relations (or corporate communications)
committee oversees the message being distributed to stakeholders and
the general public.

e Education. The education committee recommends training programs
for personnel.

e Corporate compliance. This compliance committee ensures that meas-
ures are in place to enable compliance with legal standards.

® Medical staff relations. The medical staft relations committee promotes
mutual understanding between the lay board and the professional staff.

Each committee’s role is to offer recommendations and advice to the
governing body, because the ultimate responsibility for all decisions usually
remains with the board.24

Having set policy for the institution, the board must ensure that com-
mittees and management carry it out effectively. The board should not
become involved in the details of day-to-day management and operations—
these are delegated to the hospital administration and to the medical staff—
but it must have mechanisms in place to review performance and hold the
corporation’s agents accountable. It is basic law that when authority for
implementing policy is delegated, the authority can be revoked if perform-
ance is unsatisfactory. The board must not abdicate its responsibilities by del-
egating responsibilities and not monitoring their execution. Accordingly, all
corporate officers and the medical staft are in fact subordinate to the board.

As previously noted, the corporate bylaws govern the board’s struc-
ture and the administration of the hospital, control internal operations,
and provide for management of corporate property. The bylaws define the
powers, duties, and limitations of the board’s responsibilities, always of
course in accord with state incorporation statutes. In addition to corpo-
rate bylaws, the board is empowered to adopt bylaws for its own govern-
ment. Special bylaws, rules, and regulations govern and control the organ-
ization of the hospital’s professional staff, its officers and committee
structure, and its functions. These medical staff bylaws and subsequent
amendments to them must be approved by the board of trustees and are
incorporated by reference as part of the corporate bylaws.
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Composition and Meetings of the Board
The board’s size is determined by the articles of incorporation or bylaws.
Some states require a minimum number of board members, usually three,

while others allow as few as one board mem-
ber.25 In a membership type of not-for-
profit corporation, the members of the cor-
poration ordinarily elect the members of the
governing body. Most statutes permit a non-
member of the corporation to be elected to
the board. In a not-for-profit corporation
without members, the board itself may select
new members. This is called a “self-perpetu-
ating” board. In some situations, such as in
a state or county hospital, a public official or
body may appoint board members. Terms of
office and qualifications of the members of
the board will be determined by charter or
bylaw provisions drafted in accordance with
statutory requirements. For example, local
statutes may require that trustees be of
majority age and that a certain number of
trustees be residents of the state of incorpo-
ration.26 (See The Law in Action.)

A special election may be called to fill
sudden vacancies on the governing board,
and directors can be removed from their
posts for legal cause or justification. Gener-
ally this must be done by those possessing
the power of election. To put the matter

The Law in Action

A West Virginia licensing statute
requires that at least 40 percent of the
members of governing boards of both
local governmental and not-for-profit
hospitals be composed of “consumer
representatives.” These are individuals
in small businesses, members of labor
organizations, elderly persons, and
low-income persons. Each of these
groups is entitled to equal representa-
tion on each board. Women, members
of racial minorities, and the handi-
capped are to be given special consid-
eration when appointments or nomina-
tions are made for board membership.
The statute may be enforced by an
action for a court injunction initiated
by any citizen or the state department
of health.2?

The West Virginia statute was
enacted primarily to help control
healthcare costs. There has been no
subsequent evidence, however, that
the presence of consumer representa-
tives on healthcare organizations’
boards has had an effect on reducing

healthcare expenditures.

another way, the governing board of a not-

for-profit membership corporation may not

usually vote to remove a member of the
board unless the statutes, charter, or bylaws provide for such action.28
Depending on the circumstances and local statute, the removal of a board
member sometimes requires court action or action of the state’s attorney
general. Regardless of who has the power of removal, the individual who is
subject to the proceeding has a right to due process of law—a statement of
the reasons of removal and an opportunity to hear and challenge evidence
and cross-examine witnesses. One who has been the subject of an improper
removal may bring an action in court for reinstatement.2?

Members of the governing board usually cannot be paid or compensated
tor their services on that body unless local statutory law permits the corporate
charter or bylaws to provide for compensation. The rule is particularly relevant
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to not-for-profit corporations because of the fundamental doctrine that members
and trustees of such an institution must not derive any personal financial gain
from the corporation. Hence, salaries to board members or special financial ben-
efits, such as a discount for hospital services rendered to board members and
their families, are usually improper even if local corporate law would otherwise
authorize such payments. This prohibition, of course, excludes salary paid to a
corporate officer who is also a voting member of the board. For example, most
healthcare organizations place the chief executive officer on the board; this indi-
vidual could be paid a reasonable salary for her executive services, although she
may not participate in the board action that establishes the salary. Similarly, a hos-
pital attorney who sits on the board may be paid reasonable fees.30

In managing the affairs of the corporation the board must act in a prop-
erly constituted, formal meeting. Independent action by one or even a majority
of board members does not bind the corporation. Except for regular meetings
provided for in the articles of incorporation or corporate bylaws, proper notice
of a meeting must be given to each board member, usually in writing. Unless
such notice is given, the meeting is invalid, except that if all members have actu-
ally attended the meeting, it can be said that they have waived the notice require-
ment. Even so, decisions made at a casual, unannounced gathering of the board
may be ineffective. If the statutes permit, meetings can be held by teleconfer-
ence; otherwise, members must attend in person.3!

A written record (minutes) should be made of the action taken at each
meeting of the board. Members who object to any proposed action should make
certain that their dissents are noted in the record. The frequency of meetings
depends on provisions in the charter or bylaws and on particular circumstances.
Unless the local statutes, charter, or bylaws provide otherwise, the choice of the
place of the board meeting may be at the discretion of the board. Meetings may
even occur outside the state of incorporation, as long as the place selected is rea-
sonably convenient.

The charter or bylaws will fix the number of board members necessary
for a quorum. In the absence of a provision, the rule is that a quorum is a sim-
ple majority of the board and that a majority vote of those voting on an issue is
sufficient to bind the corporation. Members of the board may not vote by proxy
in the absence of a specific statutory or bylaw provision because each member
has a fiduciary duty to attend meetings personally and to exercise independent
judgment.32

Note that the foregoing general principles of corporate law are
reflected in the Hospital Accreditation Standards published by the Joint
Commission.

Duties of the Governing Board
As previously pointed out, directors or trustees of a corporate entity are not
agents or employees of the corporation. They are not personally liable for
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corporate debts and contracts, and they are not personally liable for the torts

committed by corporate employees.33 In these matters, the corporation itself is

the responsible party. (But if employ-
ees commit a tort within the scope of
their employment, both the corpora-
tion as the employer and the person
who committed the tort are liable to
the injured third party.)
Notwithstanding these general
principles of corporate law, members
of the governing board can sometimes
be personally liable for failure to carry
out their fiduciary duties properly (see
Legal Brief). The term “fiduciary”
means simply that one is in a position
of great trust and confidence and has
rights and powers to be exercised
solely for the benefit of others. The
members of the governing board of a
profit-making enterprise owe their
fiduciary duties to the corporation and
the stockholders. In a not-for-profit
corporation the duties are owed to the

Legal Brief

Members of the governing board of charitable cor-
porations are frequently called “trustees.” Strictly
speaking, however, they are not trustees because a
trustee is vested with the title to property that is
held and managed for the benefit of others. In a
corporation the title to property is vested in the cor-
poration itself. Under trust law the duty of a trustee
is generally higher than the duty of a member of the
governing body of a corporation. For example, the
trustee of a trust may be liable for poor business
judgments in the management of the property held
for the beneficiaries’ benefit. A governing board
member, however, will generally be held liable only
for actual negligence, willful disregard of duty, or
wrongful acts.
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corporation and its members, if any, and in some cases to the community at

large.

Hospital board members’ duties can be listed a number of ways. For

teaching purposes, I usually list eight:

Act with loyalty and due care.
Protect hospital property.

Select the chief executive officer.
Select a qualified medical staff.

PN T D

Establish operating budgets.

Supervise the quality of medical care.

Avoid self-dealing and conflicts of interest.
Establish and oversee hospital strategic goals.

These specific duties can probably be boiled down to two: loyalty and

responsibility.

The duty of loyalty means that the individuals must put the interests of the

Duty of Loyalty

corporation above all self-interest (a principle based on the idea that “no

one can serve two masters”). Specifically, no trustee is permitted to gain
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Duty of
Responsibility

any secret profits personally, to accept bribes, or to compete with the cor-
poration.34

The duty of loyalty also raises the question of whether a director can
personally contract with the corporation. Can directors, for instance, sell

(4 o

supplies or services to the hospital? The answer is “yes,” if certain high
standards are met. A director or trustee may usually contract with the cor-
poration if the contract is fair, if full disclosure of all personal interest is
made, and if utmost good faith is exercised.3> The director should never
vote on or participate in the discussion of the transaction, either directly
or through an agent. Competitive bidding should be used to establish the
fairness of the contract. The burden of proving the fairness of a contract
and disclosing self-interest is always on the individual director, and the
court will closely scrutinize the transaction if the matter is challenged. It
is, therefore, riskier for a director to buy from a hospital and then resell at
a personal profit than to sell personal property or services to the institu-
tion at fair market value.36 A contract with a governing board member
that does not meet the aforementioned standards is not void, but it is
voidable. 37

There may be specific state statutes pertaining to board members’
contracts with the corporation they serve.3% In a governmental hospital,
state law may prohibit all transactions between a board member and the
corporation, even if full disclosure is made and the contract is fair. When-
ever members of a governing board wish to contract with the corporation
they serve, it follows that they must seek careful legal advice based on local
law.

In addition to making certain that the letter of the law is followed,
every hospital should have and should follow conflict-of-interest policies.
Each board member must be required to file a written declaration of possi-
ble conflicts of interest and disclose gifts, gratuities, and lavish entertainment
offered by companies doing business with the hospital.

The fiduciary duty of responsibility means that members of the hospital gov-
erning board must act with due care in every activity of the board. Good faith
and honesty are the major tests in determining whether due care has been
exercised. This is the same standard of care imposed on the director of a busi-
ness corporation.3?

The first word in “act with due care” is act. The directors of a hospital
corporation must actually direct the company. It is not enough that they merely
preserve corporate property as caretakers; they must use corporate property to
achieve corporate objectives. Directors must, therefore, attend meetings of the
board and actively participate in decisions.

Included in the duty of responsibility is the idea that directors and
trustees must exercise reasonable care in selecting and appointing the chief
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executive officer and other corporate agents, such as outside legal counsel.40
They must also use reasonable care in supervising the agents whom they appoint
and in holding them accountable, and they have a duty to remove a chief exec-
utive officer or other agent whom they know (or should know) is incompetent.

There is also a duty to use reasonable care in appointing individuals to the
medical staff. Case law now makes it clear that a corporate duty exists to restrict
clinical privileges or to terminate an appointment when the board knows or
should know of incompetence on the part of a medical staff member.#! That is,
there is corporate liability when the board knew of professional malpractice or
when it should have known this from the management and medical staff depart-
ments charged with reviewing each staff physician’s clinical performance.

Board members may rely on written, documented reports and recom-
mendations from responsible professional sources such as medical statf commit-
tees, hospital accountants, and legal counsel. They need not personally verify all
items in these reports if nothing arouses suspicion or question,*2 but there is a
liability risk if they fail to obtain professional advice when there is an apparent
problem—for example, if they fail to obtain competent legal counsel when the
hospital has a recognizable legal issue.

In general, board members are not personally liable for honest
errors in business judgment. This is consistent with the standard applica-
ble to the directors of for-profit corporations and means simply that board
members must exercise the judgment that reasonably prudent directors or
trustees would be expected to exercise under similar circumstances. (An
example of the lack of honest business judgment that could render a mem-
ber of a governing board personally liable is permitting institutional funds
to remain in a bank that the member knew or ought to have known was
in financial straits.43)

Stern illuminates the kinds of responsibilities board members carry
and the difficulties that can arise when they are not adhered to. (See The
Court Decides: Stern v. Lucy Webb Hayes National Training School for
Deaconesses and Missionaries at the end of this chapter for an example of
these responsibilities not being met.) As you read this case, remember that
the facts occurred nearly 50 years ago. For this reason, the sanctions the
court meted out are mild compared to what would be ordered if a board
today abdicated its responsibilities in the way the Sibley Memorial Hospi-
tal’s board did many years ago.

Protection Against Liability

In general, personal liability of hospital directors is not a serious financial
risk so long as they regularly attend board meetings, vote personally, avoid
conflicts of interest, and exercise utmost good faith and honesty in conduct-
ing the corporation’s affairs. The best means of establishing good faith and
honesty is a written record of all the board’s deliberations, including the
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votes of individual trustees on individual transactions. Any member who dis-
sents from majority action of the board should, therefore, make sure that the
dissent is part of the written record.##

Individual trustees and corporate officers have two means of protecting
themselves: (1) purchasing liability insurance and (2) making sure that the cor-
poration has appropriate indemnification provisions to protect board members
if they suffer any personal loss because of exercising their (good faith) board
responsibilities.

Because insurance may be expensive and not sufficiently compre-
hensive, many not-for-profit corporations favor indemnification plans or a
combination of insurance and indemnity. Insurance for directors and offi-
cers may, for example, exclude coverage for gross negligence, for inten-
tional acts, and for criminal activity. Indemnification means that if a
trustee faces a civil suit alleging violation of fiduciary responsibilities or is
prosecuted in a criminal action, the individual may be repaid by the cor-
poration for personal expenses, including attorney’s fees and perhaps even
amounts paid as a result of the action. The hospital may in turn purchase
insurance covering the costs of indemnification.

Most state laws authorize a corporation to provide for indemnification.45
Many such statutes apply to directors and officers of the corporation, and fre-
quently they apply to both civil and criminal actions. Thus, depending on local
and state law, the trustees and officers have the right to indemnification under
certain circumstances. On this matter, careful legal advice is necessary to ensure
that the governing body understands the circumstances under which indemnifi-
cation can and cannot be provided. It is also imperative that the corporate char-
ter or bylaw provisions covering this matter be drafted with the utmost care.

Some statutes—those in New York, for example—are exclusive; that is,
a corporation can have an indemnification agreement with its governing board
and officers only to the extent precisely authorized by statute.#6 Most statutes,
however, are permissive so that corporations may indemnify to a greater extent
than the statutes provide. Delaware’s is a prototype of this model.#” In general,
the statutes authorize indemnification plans for legal actions brought against
trustees and officers by stockholders or by members on behalf of the corpora-
tion as well as for actions by third parties.

Responsibilities of Management

In one sense this entire book involves the responsibilities of management. A
group of people known as “management” runs the day-to-day operations of
the corporation (under the overall guidance of the governing board, of
course.) All the topics covered in this text are important for managers to keep
in mind as they discharge their duties.
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Management comes from the Latin “manu agere”—to lead by the
hand. The literal translation may strike a discordant note to twenty-first cen-
tury ears. We prefer to think of ourselves as “leaders” who set goals and
empower others to reach them, not people driving a team of oxen. But the
fact remains that the job of management (or leadership, if you prefer) is to get
things done through people.

Management is an art. Like art, it is hard to define. From Adam Smith
and John Stuart Mill in the nineteenth century through Frederick Winslow Tay-
lor, Henri Fayol, and Peter Drucker in the twentieth century, many have tried
to define management in scientific terms. All have failed to some degree. But
no matter how one describes management, clearly it is that function of an
organization concerned with setting a goal (strategy), creating an action plan
(tactics) to achieve those goals, measuring outcomes, and reassessing the strat-
egy and tactics based on the outcomes.

In a healthcare organization, management functions begin with the senior
administration (from the Latin “administratio,” a compound of ad [to] and min-
istratio [serve]; the word is also the source of “minister”). Senior administrative
positions include, by whatever title, the chief executive officer, vice presidents, and
department directors. Their responsibilities include the following duties:

1. Support the governing board in its strategic planning and policymaking
activities.

2. Carry out (implement, administer, execute) the board’s policies and strate-
gic goals.

3. Communicate board policies and the strategic plan to employees and the

medical staft.

Oversee day-to-day hospital operations.

Measure the quality of patient care.

Manage operating funds.

Select qualified junior executives.

XN

Conduct necessary business transactions.

Management must report regularly to the governing board on the status
of all these activities.

The Independent Hospital and Reasons for Change

For many years the corporate model of a hospital was that of a single legal entity—
one corporation with a governing board—providing acute care for medical and
surgical patients. All activities permitted by the corporate charter, including those
not directly related to the care of patients, were conducted by the single entity,
more often than not a tax-exempt, not-for-profit corporation.
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We now see that there are disadvantages to remaining a stand-alone
hospital corporation. For example, if the hospital corporation governs all
activities of whatever kind, all those activities are subject to the laws that
affect hospitals. Among these are tax laws and, where they still exist, laws
requiring certificates of need for capital improvements and major changes in
services.48 Stand-alone hospital corporations are also limited in their ability
to diversify and change their service lines. (Hospital charters may limit the
corporate purpose to inpatient care and directly related activities.)

For a quarter century (or more) hospitals have asked themselves,
“What business are we in?” Historically the answer was essentially, “We are in
the business of providing doctors with a building, equipment, and supplies
for them to treat people who have acute illnesses.” Over time, however, the
answer has become,

We are a team of people who work together to improve the health and
quality of life of the individuals and communities we serve.

This is obviously a far different vision, and it requires not only differ-
ent leadership skills but a different corporate structure as well. The new
vision—a focus on promoting health rather than simply treating illness—
involves activities that are alien to a traditional hospital corporation. There-
fore, the single corporate hospital entity is less and less common, and the
landscape is now populated with reorganized corporations that are better
suited to the new image of what healthcare is all about. As noted in the next
section, corporate reorganization (restructuring) takes several forms, with the
particular form determined by the needs of each situation.

It cannot now be disputed that healthcare in the United States has
been transformed from a professional service to a giant industry. Beginning
in the 1980s these factors led to a huge number of corporate reorganizations
(and re-reorganizations) to enable corporations to do the following;:

e add new service lines,

® maximize revenues,

e reduce costs,

e grow market share,

e partner with physicians or other organizations, and

e obtain freedom from governmental regulation (to the extent possible).

A multiorganizational system can diversify the system’s operations and
can engage in a wide range of activities that a single institution cannot under-
take, because subsidiary entities can provide special services or perform functions
not related to healthcare without being hampered by certificate-of-need regula-
tions, restrictive corporate law, and third-party reimbursement regulations.
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Multi-institutional Systems and Corporate Reorganization
“Multi-institutional system” and “corporate reorganization” are generic terms,
and no single definition, model, or form exists that describes either concept.
The term “system” has been applied to agreements to affiliate or to share serv-
ices, consortiums of healthcare institutions, leases, contract-management
arrangements, and chains of institutions formed via consolidations, mergers, or
acquisition of assets. Each of these relationships has quite different legal impli-
cations. Thus, the term “system” can apply to a mere contractual agreement at
one extreme and to integrated corporate ownership and managerial control at
the other. In any event, formation of a system is a linking together of existing
or new legal entities and services.

The American Hospital Association once defined a system as two or
more acute care hospitals that are owned, leased, or contract-managed by a
corporate office. This definition is outdated. Many systems now include
skilled nursing facilities, extended care facilities, ambulatory care centers, out-
patient surgical centers, owned physician practices, home health agencies,
managed care plans, and other health-related organizations. (See Figure 4.1
tor a view of a possible multi-institutional healthcare system.)

Systems may be not-for-profit, proprietary (for-profit), or a combina-
tion of both types. For example, a not-for-profit system corporation may own
both not-for-profit and for-profit subsidiary corporations. A system may also
be owned and managed by state or local government.

Whether composed of multiple corporate entities or a single corpora-
tion with multiple divisions, all multi-institutional systems have a corporate
office responsible for those activities that are best performed in a centralized
manner, thus providing efficiency and economies of scale. Some of the kinds
of functions that are commonly performed at the “corporate” level include
the following:

finance, strategic planning,
billing, education

legal, risk management,

compliance, quality assurance,

human resources and recruiting,
protective services (security),
health information management,

engineering,
housekeeping, and
food service.

Some healthcare observers once suggested that multi-institutional sys-
tems use resources less efficiently than independent hospitals do, earn lower
rates of return on investment, and sometimes charge inpatients higher room
rates.4? If not run wisely, the cost of supporting a corporate office may be a bur-
den on an organization’s resources, and the allegiance of individual hospitals
may shift from the local community to the system at large in such a way that
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unneeded services are offered or local services are inadequate. Independent hos-
pitals should engage in a careful study of all relevant factors and probable out-
comes before they make a commitment to form or join a multi-institutional sys-
tem.

Nevertheless, the multi-institutional system is now well entrenched in
the healthcare environment, and a quarter century of experience shows that
they are likely to remain on the landscape for many decades to come.

Piercing the Corporate Veil

As we now know, a corporation is a legal entity that has its own rights and
responsibilities separate and distinct from its owners. It is a convenient legal
fiction, and because it can limit legal and financial liability it has been an
invaluable vehicle for encouraging investment in both for-profit and not-for-
profit activities. On the other hand, if a corporation is used to “defeat public
convenience, justify wrong, protect fraud, or defend crime,” the law will dis-
regard the corporate fiction and place liability on the owners of the corpora-
tion.50 This is known as “piercing the corporate veil.” Most of the litigated
cases in which the corporate veil has been pierced have concerned closely
held corporations or corporate parent—subsidiary relationships.

For a court to pierce the corporate veil, three elements must normally
be proved by the party challenging corporate existence:

1. There was complete domination of the corporation by its owner(s).

2. Control of the corporation was used by the owner(s) to commit fraud
or perpetrate a wrong, violate a statutory or other duty, or commit a
dishonest or unjust act.

3. Corporate control was the proximate cause of the injury that is the
subject of the suit.>!

The burden of proving all three elements is on the party that is chal-
lenging corporate existence. Although as early as 1910 the U.S. Supreme
Court noted a growing tendency to look beyond corporate form, courts
remain reluctant to do s0.52 Accordingly, as a general rule all three elements
must be proved to the satisfaction of the trier of fact (the judge or the jury,
as appropriate).53

Complete domination of the corporation means domination of
finances, business practices, and corporate policies to such an extent that the
entity has no mind or will of its own.5% Mere directorship of the corporation
by a sole shareholder entitled to corporate profits is not enough to justify
piercing the veil. Courts look, on a case-by-case basis, for unity of interest
and ownership sufficient to destroy the separate identities of the owner or
owners and the corporation. Evidence of this unity is found in such facts as:
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e mingling of corporate assets with the owner’s personal funds;

e neglect of business formalities such as filing separate tax returns,
holding regular meetings of the board of directors, and keeping
adequate corporate minutes;

* having a mere “paper” corporation with nonfunctioning officers and
directors listed in the articles of incorporation; and

* insufficient capitalization of the corporation.55

The decision whether to disregard the corporate fiction, however, will
not rest on a single factor. Courts will most often look for several factors sug-
gesting that the corporation and owner should be treated as one and the
same.>6 United States v. Healthwin-Midtown Convalescent Hospital57 is a
good example. Defendant Zide owned half of the stock of Healthwin, a con-
valescent center that provided skilled nursing care in return for payments
from Medicare. Mr. Zide also had a 50 percent interest in a partnership that
held title to both the real estate occupied by Healthwin and the furnishings
of the nursing home. Concluding that the nursing home had been overpaid,
the government brought suit against Healthwin and against Mr. Zide himself
for the amount of the alleged overpayment. Mr. Zide defended the claim
against him on the basis that the debt was solely the corporation’s and that
he was entitled to limited liability.

In rejecting his defense the court noted these factors:

e Mr. Zide alone controlled the corporation’s affairs.

e He was a member of the board, the president of the corporation, and
the administrator of the nursing facility.

* He alone signed corporate checks without concurrence of another
corporate officer.

* The board of directors did not meet regularly.

® Mr. Zide failed to maintain an arm’s-length relationship with the corpo-
ration by permitting Healthwin’s funds to be “inextricably intertwined”
with his personal accounts and other business transactions.

e The corporation was seriously undercapitalized, having liabilities consis-
tently in excess of $150,000 with an initial capitalization of only
$10,000.

e Mr. Zide diverted corporate funds to the detriment of creditors.58

In the court’s opinion, these facts made it clear that Mr. Zide used the
corporation to accommodate his personal business dealings. The court held
that to allow him to escape liability in these circumstances would be unfair to
his creditors (including Medicare). Accordingly, Mr. Zide was found person-
ally liable for the amount due the federal government because the corpora-
tion was a mere alter ego of its principal shareholder.59
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In addition to the various factors showing a unity of interest and owner-
ship strong enough to outweigh the separate identity of the corporation, for the
corporate veil to be pierced limited liability must result in an inequity. An
inequitable result is often found when a statutory duty has been violated or fraud
or other wrongful action has been perpetrated. (See The Court Decides: Wood-
yavd, Insurance Commissioner v. Avkansas Diversified Insurance Co. at the end of
this chapter for another case that illustrates judicial application of the doctrine.69)

Alternative Strategies: Sale, Consolidation, and Merger

To effect cost savings, some institutions find it advantageous to sell assets or
stock to another corporation or to consolidate or merge with other entities.
The sale of a corporation’s assets is a relatively straightforward transaction,
except that local law must be followed carefully when the seller is a charitable
corporation. Normally the governing boards of both the buyer and the seller
must approve the terms of the sale. The stockholders or members of the sell-
ing corporation must also approve the sale, because selling all or a substantial
portion of assets constitutes an extraordinary transaction beyond the authority
of the board acting alone.! After the sale is completed, the selling corporation
may dissolve and cease doing business or may continue to operate on a more
restricted scale. If the seller is a charitable corporation, many local laws require
that a designated state officer approve the final arrangement, because the state
has the ultimate responsibility of enforcing terms of the charitable trust.

In a merger, one corporation is absorbed by the other and ceases to
exist. A consolidation (see Figure 4.2), in contrast, is a transaction that cre-
ates a new corporation comprising two or more existing companies, both of
which then dissolve.62

Before engaging in a merger or a consolidation, each party must care-
tully scrutinize state corporation law; certificate-of-need legislation; if appli-
cable, the state and federal statutes relevant to charitable organizations; and
perhaps other regulatory requirements. Normally the governing boards of
the corporations involved and the shareholders or any members or sharehold-
ers with voting rights must approve the plan. If an acquired corporation has
issued tax-exempt bonds, the terms of the bond documents may require
approval of the bondholders. The plan to merge or consolidate will, of
course, contain a comprehensive explanation of the terms and conditions of
the proposal. When the interested parties approve the plan, articles of merger
or consolidation are prepared and filed with the appropriate state officer
responsible for enforcing the relevant corporate law, who then issues a cer-
tificate authorizing the transaction. Once this is issued, the new corporation
owns all the property of those entities that no longer exist, has all their rights
and privileges, and is also liable for all their debts.63
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FIGURE 4.2
Corporate Before Reorganization
Consolidation Members of A Members of B
Hospital Hospital
Corporation A Corporation B

After Reorganization

Members of A _l 17 Members of B

A-B Holding Company

Hospital Hospital
Facility A Facility B

Consolidations and mergers of existing institutions frequently benefit
the community at large and the institutions involved. Such arrangements not
only improve the ability of a previously independent unit to diversify but also
enable the surviving corporation to provide a wider range of services,
improve quality assurance and risk management, and have greater economies
of'scale to reduce healthcare costs. On the other hand, it market power is sig-
nificantly increased, the merger or consolidation may invite charges that it
violates antitrust laws. The antitrust aspects of asset acquisitions, consolida-
tions, and mergers are thoroughly discussed in Chapter 11.

Joint Ventures with Physicians

In today’s competitive, cost-conscious environment healthcare institutions
and physicians’ organizations often wish to develop contractual or business
arrangements with each other to share risk and reap economic rewards. Coop-
erative arrangements between healthcare institutions and physician organiza-
tions usually take the form of joint ventures, although they are sometimes
incorporated. A joint venture is a mutual endeavor by two or more legal enti-
ties for a specific, single purpose and for a limited duration. A joint venture is
thus one way of integrating two or more business organizations. In a true joint
venture most of the rules of a general partnership normally apply:
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e The parties have created more than a contractual relationship and owe
fiduciary duties to each other.

e FEach party has a right to participate in management.

e Property is owned jointly.

* Drofits and losses are shared according to an agreement.

e Each participant has unlimited liability to third parties.

A joint venture differs from a general partnership, however, in that its partic-
ipants are not agents of each other.6%

In healthcare the term “joint venture” has been used more broadly to
refer to a variety of legal relationships between institutional providers of care
and physicians who have in many cases formed a corporation or a group prac-
tice. For example, the term may simply denote a contractual agreement
between two legal entities, or a stock corporation created by physicians and
others, or a limited partnership distinct from a general partnership. The par-
ticipants may enter a contract with another or create a partnership or a cor-
poration for a number of reasons:

e to diversify their activities,

* to provide new or additional services to the community,

e to seck capital from interested investors,

e to maximize their reimbursement from Medicare and other governmental
healthcare programs, and

® to gain tax benefits.

Joint ventures are usually formed for one purpose only. For example,
a hospital and a physician organization may establish a joint venture to

e provide ambulatory, surgical, or emergency care to outpatients;

e create a health maintenance organization;

e own and manage a nursing home, medical office building, clinical
laboratory, laundry service, or home health service; or

e conduct utilization reviews.

In joint ventures the hospital and the physicians share the rewards and
the risks while contractually agreeing on matters of ownership, control, and
management. This preference for risk sharing has been stimulated by a num-
ber of factors, primarily changes in Medicare reimbursement rules. Although
physicians decide treatments and the patients’ length of stay, hospitals receive
a fixed, predetermined amount based on diagnosis. There are, therefore,
good reasons for the hospital to share its financial risks with physicians. The
latter also find merit in a joint venture because the growth of health mainte-
nance organizations, preferred provider organizations, and group medical
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practices, coupled with the excess number of physicians in some parts of the
country, have substantially reduced the attractiveness of solo practice. In
short, the theory is that physicians can gain competitive advantages by join-
ing together with healthcare institutions.

For what purpose and in what context (e.g., antitrust or tax laws) must
legal advice be sought? Physicians, healthcare executives, and their respective
counsel need to analyze carefully both the business arguments and the legal
reasons for undertaking a particular venture before embarking on it. A com-
plete legal analysis of each form of venture is beyond the scope of this text,
but some of the tax implications of a joint venture are mentioned in Chapter
10, and the antitrust aspects of various forms of joint action are analyzed in
Chapter 11. Of unique importance is the possible effect of federal statutes
(the “antikickback laws”) that prohibit certain agreements concerning remu-
neration for medical services or the use of facilities.

As noted in Chapter 12, federal law makes bribes, kickbacks, and rebates
illegal whenever medical services or goods are to be paid for by a federal health
program.%5 Joint ventures must, therefore, be closely scrutinized to make
certain that a provider’s economic benefits are related to substantive financial
risks and not simply a payment intended to induce referrals of business.
Clearly, the substance rather than the form of an agreement will determine
the outcome of a given case. Designating a payment, for example, as a “con-
sulting fee” when in reality it is a payment for referral of patients will not save
the transaction from being considered illegal.

Another consideration is the prohibition of physician referrals to
healthcare organizations in which the physician holds a “financial interest.”66
Known as the Stark self-referral law (named after its sponsor, Rep. Fortney
“Pete” Stark of California), this statute is intended to remove the incentive
to overuse healthcare services and thus drive up the cost of federal healthcare
programs. It provides for fines and exclusion from Medicare and Medicaid
participation if physicians violate its complicated provisions. A joint venture
between a healthcare organization and a physician or physician group may
create a financial relationship that will trigger the self-referral statute.

In summary, joint ventures must be carefully designed and imple-
mented. The participants in a venture must be certain that they have legit-
imate business reasons for adopting their agreement, that the terms com-
ply with commonly accepted business practices, and that the venture does
not increase the cost of federal or state healthcare programs.

Chapter Summary

This chapter reviews the basic concepts of corporation law, including a cor-
p P P ) g
poration’s “personhood,” its ability to shield owners from personal liability,
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the foundations of corporate power, and the duties of a corporation’s gov-
erning board. The concept of “piercing the corporate veil” and the various
reasons for and methods of restructuring a healthcare corporation are also
explored in the chapter. The powers of a corporation are limited by state cor-
poration law and the company’s organizing documents (the “corporate char-
ter”). Healthcare executives must be aware of those powers and must assist
the governing board to accomplish corporate objectives within their limits.

Chapter Discussion Questions

1. Why is a corporation considered an “artificial person” under the law?
What are the consequences of this concept?

2. Describe the advantages of incorporation, as opposed to being
organized as a partnership.

w

Where does one look to find the powers of a corporation:?

4. What are the functions and responsibilities of the governing board of a
healthcare corporation?

5. Why is the concept of “piercing the corporate veil” important to any

corporation and its subsidiaries?

Notes

1. Forty-nine states and the District of Columbia have adopted the Uniform Partnership Act
(U.PA.). Louisiana is the only state that has not adopted the U.P.A. 6 U.L.A. 1 (Supp.
1986) (table of jurisdictions).

2. Sece, generally, Bromberg, A. R. 1968. Crane and Brombery on Partnership (1968) [here-
inafter cited as Crane and Bromberg]. Personal liability of the owners is one of the most sig-
nificant differences between partnerships and corporations.

3. Unif. Partnership Act § 31 (4), 6 U.L.A. 394 (1969). See Crane and Bromberg, supra note
2, at 432-34; Reuschlein, H. G., and W. A. Gregory. 1979. Handbook on the Law of Agency
and Partnership, 368-70 [hereinafter cited as Reuschlein and Gregory].

4. Nineteen states and the District of Columbia have adopted the Uniform Limited Partner-
ship Act of 1916, and 30 states have adopted the Revised Uniform Limited Partnership Act
of 1976. Louisiana is the only state that has not adopted either act. 6 U.L.A. 151, 201
(Supp. 1986) (These are tables of jurisdictions that have adopted the 1916 and 1976 acts).

5. See, generally, Crane and Bromberg, supra note 2, at 143-51; Reuschlein and Gregory,
supra note 3, at 433-38.

6.  Sece, generally, Crane and Bromberg, supra note 2, at 189-95; Reuschlein and Gregory,
supra note 3, at 441-46.

7. Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat) 518, 636 (1819).

8.  Sece, generally, Henn, H. G., and J. R. Alexander. 1983. Laws of Corporations and Other
Business Enterprises [hereinafter cited as Henn and Alexander].

9. Id.at 130-32.

10. An ultra vires transaction should be distinguished from an illegal act. The latter is an absolutely
void transaction; an example would be employment by the hospital of an unlicensed professional
person. Tovar v. Paxton Memorial Hosp., 29 Ill. App. 3d 218, 330 N.E.2d 247 (1975)—a
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19.

20.

21.

22.

23.

24.

25.

26.

physician licensed in Kansas but not licensed in Illinois could not maintain an action for an
alleged breach of an employment contract with an Illinois hospital.

See, generally, Oleksy v. Sisters of Mercy, 92 Mich. App. 770, 285 N.W.2d 455 (1979)—a
private charitable hospital has statutory authority to convey its assets to another not-for-
profit private hospital; the transaction is not ultra vires.

82 Op. Fla. Att’y Gen. 44 (1982).

Tift County Hosp. Auth. v. MRS of Tifton, Ga., Inc., 255 Ga. 164, 165, 335 S.E.2d 546,
547 (1985) (quoting Keen v. Mayor of Waycross, 101 Ga. 588, 29 S.E. 42 (1897).

The terms “not-for-profit” and “nonprofit” are synonymous. I prefer the former, however,
because it emphasizes the essential point that the purpose of such a corporation is not to
make a profit even though it may, and usually does, do so.

See, generally, Oleck, H. L. 1980. Non-Profit Corporations, Organizations and Associations,
4th ed., § 3 [hereinafter cited as Non-Profit Corporations].

For example, the Michigan statute specifically states that a not-for-profit corporation “may
pay compensation in a reasonable amount to shareholders, members, directors, or officers
for services rendered to the corporation.” Mich. Comp. Laws. Ann. § 450.2301(3)(a).

See Non-Profit Corporations, supra note 15, at 4. The author states: “Motive is the acid test
of the right to nonprofit status, in most cases. When altruistic, ethical, moral, or social
motives are the clearly dominant ones in an enterprise, that enterprise is nonprofit. Obvi-
ously, it is difficult to test for human motives in an enterprise. Abuse of nonprofit status,
however, often is best tested by testing the motives of the organizers or officers of nonprofit
organizations.” Id. at 22.

See LR.C. § 501 (1985); see also Non-Profit Corporations, supra note 15, at § 281. (This
contains general discussion of applicable federal tax code provisions.)

See Jordan. 1977. “Trends in Tax Exemption,” ABA-ALI Trends in Nonprofit Organization
Law § 11.

Charitable status is reviewed and explained in Chapter 10.

Typically members vote on such decisions as those to merge or dissolve the corporation;
amend articles and bylaws; appoint the chief executive officer; adopt budgets; and establish
corporate philosophy, mission, and values.

The reserved powers will be set forth in the not-for-profit corporation law and the articles
of incorporation.

See, generally, Non-Profit Corporations, supra note 15, at 383-84. Generally, distribution
problems arise in charitable organizations. Not-for-profit organizations that are not charita-
ble generally distribute their free assets to members or, in some cases, transfer those assets to
another organization depending on distribution procedures set up in their articles or bylaws.
There may be some exceptions to this general rule. For example, regarding the actual invest-
ment of financial resources, some states’ incorporation statutes may authorize the corporate
charter or bylaws to provide that investment of funds may be delegated by the board exclu-
sively to the finance committee, thereby removing possible liability from other board mem-
bers for improper investment. Investment of funds, however, must be distinguished from
application of funds for hospital purposes. The board must always carry the responsibility for
the latter on its own shoulders.

See, for example, Ohio Rev. Code Ann. § 1702.27 (A)(1) (page 1985). The Ohio Non-Profit
Corporation Statute states: “The number of trustees as fixed by the articles or the regulations
shall not be less than three or, if not so fixed, the number shall be three.” See, for example,
Mich. Comp. Laws Ann. § 450.2505 (1) (West Supp. 1986). The statute states: “The Board
shall consist of 1 or more directors. The number of directors shall be fixed by or in the man-
ner provided by the bylaws, unless the articles of incorporation fix the number.”

For example, a California statute prohibits anyone who owns stock or has any property
interest in a private hospital or is a director or officer of a private hospital from serving as a
director or officer of a public hospital servicing the same arca. Cal. Health & Safety Code §
32110 (West 1973 and Supp. 1986). Accordingly, in Franzblau v. Monardo, 108 Cal. App.
3d 522, 166 Cal. Rptr. 610 (1980), the president of a not-for-profit private hospital was
prohibited from serving as a director of the public hospital district.
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43.

W. Va. Code § 16-5B-6a (1985).

For example, the Ohio law permits a trustee of a not-for-profit corporation to be removed
from office by any procedure that is provided for in the articles of incorporation or the
bylaws. The remaining trustees may then fill any vacancy on the board by majority vote for
the unexpired term, unless the articles or bylaws provide otherwise.

State ex rel. Welch v. Passaic Hosp. Ass’n, 59 N.J.L. 142, 36 A. 702 (1897)—the director
cannot be removed from office without fair notice and the opportunity to be heard.

See, generally, Henn and Alexander, supra note 8, at §§ 243—45. In a very few states, how-
ever, the statutes for not-for-profit corporations are so worded that they seemingly prohibit
members of the governing body from receiving any compensation, making no distinction
between ordinary and extraordinary services. In such jurisdictions salaried officers may not
be able to sit as voting members of the governing board.

See, for example, Mich. Comp. Laws Ann. § 450.2521(3) (West Supp. 1986).

See, generally, Henn and Alexander, supra note 8, at § 209.

Hunt v. Rabon, 275 S.C. 475, 272 S.E.2d 643 (1980)—trustees of the hospital were not
personally liable when a patient died as result of crossed oxygen and nitrous acid gas lines;
see, generally, Henn and Alexander, supra note 8, at § 234.

With respect to the duty of loyalty, see Patient Care Services, S.C. v. Segal, 32 Ill. App. 3d
1021, 337 N.E.2d 471 (1975)—a corporate officer and director who actively engaged in a
rival and competing business to the detriment of a corporation must answer to the corpora-
tion for injury sustained. The defendant physician was an officer and director of the profes-
sional service corporation bringing the charge. He had established another professional serv-
ice corporation to perform identical medical planning services for a hospital client, thereby
attempting to seize an opportunity due the plaintiff corporation.

18B Am. Jur. 2D, “Corporations,” § 1736 (1985).

See Henn and Alexander, supra note 8, at § 238.

In Gilbert v. McLeod Infirmary, the sale of hospital property to a corporation controlled by
Mr. Aiken, a hospital trustee, was voided even though there was no actual fraud and in spite
of the fact that Aiken had refrained from discussing the matter and had not voted on the
transaction. However, the attorney for Aiken, who was also a member of the board, had
favorably discussed the sale and voted in favor of the proposal. Moreover, Aiken had failed
to carry his burden of proof to show fair and adequate consideration for the sale of the
property. 219 S.C. 174, 64 S.E.2d 524 (1951).

See, for example, Wyo. Stat. Ann. § 17-6-104 (1977) and Md. Health-General Code Ann. §
19-220 (1982).

The Michigan Corporation and Non-Profit Corporation Acts provide, for example, that a
director shall discharge the duty of responsibility “in good faith and with that degree of dili-
gence, care, and skill which an ordinarily prudent person would exercise under similar cir-
cumstances in a like position.” Mich. Comp. Laws Ann. §§ 450.1541 (1), 450.2541 (1)
(West 1973 and Supp. 1986); see also Cal Corp. Code §§ 309(a), 5231(a), 7231(a),
9241(a), 12371(a) (West 1977 and Supp. 1986); Conn. Gen. Stat. Ann. § 33-447 (d)
(West Supp. 1986).

See Reserve Life Ins. Co. v. Salter, 152 F. Supp. 868 (S.D. Miss. 1957).

See text and cases discussed in chapters 5 and 7.

State statutes generally specify what items a trustee may rely on in discharging duties. See,
for example, Mich. Comp. Laws Ann. § 450.2541 (1) (West Supp. 1986)—a director may
rely on “opinion of counsel for the corporation, upon the report of an independent
appraiser selected with reasonable care by the board, or upon the financial statements of the
corporation represented to the director or officer to be correct....”

See Epworth Orphanage v. Long, 207 S.C 384, 36 S.E.2d 37 (1945); see also Queen of
Angels Hosp. v. Younger, 66 Cal. App. 3d 359, 136 Cal. Rptr. 36 (1977)—there was an
improper exercise of sound business judgment or breach of fiduciary duties when the board
of a not-for-profit charitable corporation compromised a $16 million claim by a religious
order for past services rendered to the hospital by members of the order. The settlement
agreement provided that the hospital should pay the motherhouse $200 per month for each
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Sister in the Order older than 70 years of age, whether or not the particular sister had per-
formed services at the hospital, plus $200 per month “for each lay employee who had
worked for the congregation for over 20 years, not to exceed ten lay employees at any one
time.” Although the claim was made in good faith and was not dishonest, the agreement
was invalid and constituted a diversion of corporate assets, because there was no lawful obli-
gation on the part of the hospital to pay for past services.

44. For example, a Michigan statute provides that board members are presumed to have con-
curred in a board action unless their dissent is entered in the minutes. Further, directors
who are absent from meetings are presumed to have concurred with any board action unless
they file a dissent with the secretary. Mich. Comp. Laws Ann. § 450.2553 (West Supp.
1986).

45. Sce, for example, Id. at §§ 450.2561, .2562, .2563.

46. N.Y. Not-for-Profit Corp. Law § 721 (McKinney 1970); N.Y. Bus. Corp. Law § 721
(McKinney 1986). The statute provides that no provision to indemnify directors or court-
awarded indemnification “shall be valid unless consistent with this article.” See also N.Y.
Not-for-Profit Corp. Law §§ 722-26 (McKinney 1970 and Supp. 1986) and N.Y. Bus.
Corp. Law §§ 722-26 (McKinney 1986 )—permissible indemnification provisions.

47. Del. Code Ann. tit. 8, § 145(f) (1983). The statute provides: “The indemnification pro-
vided by this statute shall not be deemed exclusive of any other rights to which those seek-
ing indemnification may be entitled under any bylaw, agreement, vote of stockholders....”

48. The certificate-of-need (CON) program was established by the National Health Planning
and Resource Development Act of 1974. CON required approval for acquisition of major
medical equipment and expansion of clinical health services. See U.S.C. § 300m-6 (1982).
States were compelled to administer this program via State Health Planning and Develop-
ment Agencies or face loss of federal health allocation funds. Persons were compelled to
comply with this law on penalty of fine, loss of license, or enjoinment from further activity.
See 42 C.F.R. § 123.408 (1985). The federal health planning program was terminated in
1986, although a significant number of states continue to have CON programs. CON
approvals are usually costly, time consuming, and, to some extent, political, which works to
the detriment of small, independent hospitals. See, generally, Hamilton. 1985. “Barriers to
Hospital Diversification: The Regulatory Environment,” 24 Dugq. L. Rep. 425, 428-32
(Symposium: Current Developments in Health Law).

49. Zuckerman. 1979. “Multi-Institutional Systems: Promise and Performance.” Inquiry 16:
291.

50. Fletcher, W. 1983. Cyclopedin of the Law of Private Corporations, § 41 [hereinafter cited as
Fletcher].

51. Id. at § 43.10; see also Lowendahl v. Baltimore & Ohio R.R., 247 A.D. 144, 287 N.Y.S.
62, aft’d, 272 N.Y. 360, 6 N.E.2d 56 (1936).

52. J.J. McCaskill Co. v. United States, 216 U.S. 504, 515 (1910).

53. But see Church of Scientology v. Blackman, 446 So. 2d 190 (Fla. App.), reh’g denied, 456
So. 2d 1181 (1984); Dania Jai—-Alai Palace, Inc. v. Sykes, 425 So. 2d 594 (Fla. App. 1983),
aff’d in part, rev’d in part, 450 So. 2d 1114 (1984). In a succession of Florida appellate
cases, the courts had held that total domination, by itself, justified piercing the corporate
veil. However, on appeal of Dania Jai-Alai Palace, the Florida Supreme Court held that the
corporate veil could “not be pierced absent showing of improper conduct.” 450 So. 2d
1114, 1121 (Fla. 1984). Thus, the almost universal rule that all three factors must be pres-
ent to pierce the corporate veil.

54. Sece Fletcher, supra note 50, § 43.10.

55. “In a sense, faithfulness to these [corporate] formalities is the price paid for the corporate fic-
tion, a relatively small price to pay for limited liability.” Labadie Coal Co. v. Black, 672 F.2d
92,97 (D.C. Cir. 1982).

56. Sece Jabczenski v. Southern Pac. Memorial Hosp., 119 Ariz. 15, 579 P.2d 53 (1978)—mere
existence of interlocking directorates between a not-for-profit and a for-profit corporation
was insufficient to justify disregarding the corporate identities.
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58.
59.
60.
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62.
63.

64.
65.
66.

511 F. Supp. 416 (1981), aft’d, 685 F.2d 448 (1982).

Id. at 419.

Id. at 420.

268 Ark. 94, 594 S.W.2d 13 (1980).

See Henn and Alexander, supra note 8, at § 341; see, for example, Mich. Comp. Laws Ann.
§§ 450.1753, 450.2753 (West 1973 & Supp. 1986).

See, generally, Henn and Alexander, supra note 8, at § 346.

See, for example, Mich. Comp. Laws Ann. §§ 450.1701-.1722, 450.2703-.2722 (West
1973 and Supp. 1986); sce, generally, Henn and Alexander, supra note 8, at § 346.

See, generally, Henn and Alexander, supra note 8, at § 49.

42 U.S.C. § 1395nn(b) (Medicare), § 1396n(b) (Medicaid) (1982).

Similarly, in Komanetsky v. Missouri State Medical Ass’n, 516 S.W.2d 545 (Mo. Ct. App.
1975) the Missouri State Medical Association was held to have implied power to join with
the Missouri Association of Osteopathic Physicians and Surgeons to form an independent
corporation for the purpose of conducting reviews of quality assurance and cost reviews of
services rendered by physicians. Compare Queen of Angels Hosp. v. Younger, 66 Cal. App.
3d 359, 136 Cal. Rptr. 36 (1977)—in which a charitable corporation formed to maintain
and operate a hospital could not lease its premises, abandon hospital operations, and devote
proceeds of the lease to operate medical clinics in low-income areas, regardless of the wor-
thy purpose of the clinics, because this would constitute a violation of the hospital’s articles
of incorporation.
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THE COURT DECIDES

Charlotte Hungerford Hospital v. Attorney General
26 Conn. Supp. 394, 225 A.2d 495 (1966)

MacDonald, J.

The plaintiff in this action for a declaratory
judgment is a nonstock corporation which
for many years has owned and operated a
voluntary general hospital in a complex of
buildings located on a 120-acre tract of
wooded land about one mile from the cen-
ter of the city of Torrington. The land was
acquired under a deed of trust providing
that the premises thus conveyed “are to
be held and used by said grantee for the
purpose of maintaining and carrying on a
general hospital and, if a majority of cor-
porators so elect, a training school for
nurses in connection therewith may be
established, and for no other purpose
whatsoever.” The deed of trust in ques-
tion, executed in 1917, specifically pro-
vided that “if the land herein granted shall
cease to be used for the [stated] pur-
poses, title...shall thereupon pass to and
vest in said town of Torrington...to be used
forever as a public park.” [A state statute
later chartered the hospital subject to the
“terms, conditions, restrictions and provi-
sions” of the deed of trust.]

Plaintiff [now wants to erect] a medical
office building on the hospital grounds
[because it] would be of great conven-
ience and advantage both to the individ-
ual doctors and to the hospital....

.... [However,] various questions have
arisen with respect to the right, power and
authority of plaintiff, under the terms of
said deed of trust and special act, to pro-
ceed with such a project.... The specific
questions which the court is requested to
answer...are (@) whether plaintiff is
authorized...to construct and operate, as
an integral part of its general hospital

complex, a medical office building for
members of its medical staff; (b) whether
such a medical office building may, under
the terms of the aforesaid deed of trust,
be located on a portion of the land held
by plaintiff thereunder; (c) whether...the
plaintiff is authorized and empowered to
lease...a portion of the land included in
the aforesaid deed of trust [to a sub-
sidiary corporation that will operate the
medical office building]; [and] (d) whether,
in addition to offices and office suites for
members of plaintiff’s medical staff, said
building may contain facilities related to
or supporting such offices and suites,
such as medical laboratories, pharmacies
and dispensaries.

The court, after hearing the evidence and
the arguments of counsel with full participa-
tion by counsel representing the only inter-
ested parties, namely, the attorney general
of the state of Connecticut, as representa-
tive of the public interest in the protection
of trusts for charitable uses...has no hesita-
tion in answering all four of the questions
posed in the affirmative. It is clear...that the
proposed project would materially aid the
plaintiff in more efficiently carrying out the
stated purposes of the trust deed under
which it was founded.... It is equally clear
from the extremely impressive testimony of
[the president of the American Hospital
Association and another witness] that the
modern trend is almost universally toward
the practice of having nonprofit hospitals
provide physicians’ private offices for rental
to staff members, either in the hospital
buildings themselves or on the hospital
grounds....

The language of the deed of trust is to be
construed in light of the settlor’s purpose.
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And reasonable deviations and expanded
interpretations must be made from time to
time in order to keep pace with changes in
recognized concepts of the proper sphere of
general hospital operations.... Such devia-
tions are recognized by our Connecticut

courts even though the elements for apply-
ing cy pres principles are not present.

A decree may enter advising plaintiff of
its rights, powers and authority herein by
answering the four questions propounded
in the affirmative.

Charlotte Hungerford Hospital v. Attorney General

Discussion Questions

What is a “settlor™?
What are “cy pres” principles?

Ll L

corporate power?

Why is the state attorney general the defendant?

How does this case enhance your understanding of the limits of

THE COURT DECIDES

Stern v. Lucy Webb Hayes National Training School for Deaconesses and Missionaries
381 F. Supp. 1003 (D. D.C. 1974)

[This is a class action in which patients of Sibley Memorial Hospital, known officially by the name
shown, challenged various aspects of the hospital’s management and governance. The defendants
were certain members of the hospital’s board of trustees and the hospital itself. For a summary of
the differences between trustees of a trust and directors of a corporation, see the discussion in this

chapter.]

Gesell, ).

The two principal contentions in the com-
plaint are that the defendant trustees con-
spired to enrich themselves and certain
financial institutions with which they were
affiliated by favoring those institutions in
financial dealings with the Hospital, and
that they breached their fiduciary duties of
care and loyalty in the management of
Sibley’s funds....

[The court explains that the hospital
was begun by the Methodist
Church-related Lucy Webb Hayes School
in 1895 and eventually became the
school’s main activity.]

In 1960...the Sibley Board of Trustees
revised the corporate by-laws.... Under the
new by-laws, the Board was to consist of
from 25 to 35 trustees, who were to meet
at least twice each year. Between such
meetings, an Executive Committee was to




E The Law of Healthcare Administration

represent the Board [and in effect had full
power to run the hospital]....

In fact, management of the Hospital
from the early 1950’s until 1968 was han-
dled almost exclusively by two trustee offi-
cers: Dr. Orem, the Hospital Administrator,
and Mr. Ernst, the Treasurer. Unlike most
of their fellow trustees, to whom member-
ship on the Sibley Board was a charitable
service incidental to their principal voca-
tions, Orem and Ernst were continuously
involved on almost a daily basis in the
affairs of Sibley. They dominated the
Board and its Executive Committee, which
routinely accepted their recommendations
and ratified their actions. Even more sig-
nificantly, neither the Finance Committee
nor the Investment Committee ever met or
conducted business from the date of their
creation until 1971, three years after the
death of Dr. Orem. As a result, budgetary
and investment decisions during this
period, like most other management deci-
sions affecting the Hospital’s finances,
were handled by Orem and Ernst, receiv-
ing only cursory supervision from the
Executive Committee and the full Board.

[It was only after the deaths of Dr. Orem
and Mr. Ernst (in 1968 and 1972, respec-
tively) that other trustees began to assert
themselves and exercise supervision over
the financial affairs of the hospital. At that
point, it became known that over the years
“unnecessarily large amounts of [Sibley’s]
money” had been deposited in accounts
bearing little or no interest at banks in
which trustees had a financial interest. At
the same time, the hospital bought certifi-
cates of deposit that paid lower-than-mar-
ket rates and took out loans with interest
rates higher than the interest rates being
paid on funds deposited.

Because there was no evidence that the
trustees, other than Orem and Ernst, had
ever actually agreed to engage in or profit
from these activities, the court found

insufficient evidence to prove a conspiracy
among them. The court then proceeds to
discuss the allegations of breach of fiduci-
ary duty.]

[Il. Breach of Duty.

Plaintiffs’ second contention is that,
even if the facts do not establish a con-
spiracy, they do reveal serious breaches of
duty on the part of the defendant trustees
and the knowing acceptance of benefits
from those breaches by the defendant
banks and savings and loan associations.

A. The Trustees.

Basically, the trustees are charged with
mismanagement, nonmanagement and
self-dealing. The applicable law is unset-
tled.... [HJowever, the modern trend is to
apply corporate rather than trust princi-
ples in determining the liability of the
directors of charitable corporations,
because their functions are virtually indis-
tinguishable from those of their “pure”
corporate counterparts.

1. Mismanagement.

.... Since the board members of most
large charitable corporations fall within
the corporate rather than the trust model,
being charged with the operation of ongo-
ing businesses, it has been said that they
should only be held to the less stringent
corporate standard of care. More specifi-
cally, directors of charitable corporations
are required to exercise ordinary and rea-
sonable care in the performance of their
duties, exhibiting honesty and good faith.

2. Nonmanagement.

.... A corporate director...may delegate his
[sic] investment responsibility to fellow
directors, corporate officers, or even out-
siders, but he must continue to exercise
general supervision over the activities of
his delegates. Once again, the rule for char-
itable corporations is...the traditional cor-
porate rule: directors should at least be
permitted to delegate investment decisions
to a committee of board members, so long
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as all directors assume the responsibility
for supervising such committees by periodi-
cally scrutinizing their work.

Total abdication of the supervisory
role, however, is improper even under
traditional corporate principles. A direc-
tor who fails to acquire the information
necessary to supervise investment policy
or consistently fails even to attend the
meetings at which such policies are con-
sidered has violated his fiduciary duty to
the corporation. While a director is, of
course, permitted to rely upon the
expertise of those to whom he has dele-
gated investment responsibility, such
reliance is a tool for interpreting the del-
egate’s reports, not an excuse for dis-
pensing with or ignoring such reports....

3. Self-dealing.

Under District of Columbia Law, neither
trustees nor corporate directors are
absolutely barred from placing funds
under their control into a bank having an
interlocking directorship with their own
institution. In both cases, however, such
transactions will be subjected to the clos-
est scrutiny to determine whether or not
the duty of loyalty has been violated.

.... Trustees may be found guilty of a
breach of trust even for mere negligence
in the maintenance of accounts in banks
with which they are associated while cor-
porate directors are generally only
required to show “entire fairness” to the
corporation and “full disclosure” of the
potential conflict of interest to the Board.

Most courts apply the less stringent cor-
porate rule to charitable corporations in
this area as well. It is, however, occasion-
ally added that a director should not only
disclose his interlocking responsibilities
but also refrain from voting on or other-
wise influencing a corporate decision to
transact business with a company in which
he has a significant interest or control.

[The court goes on to point out that the
hospital board had recently adopted the
American Hospital Association’s policy
guidelines that essentially imposed the
standards described above: (1) a duality
or conflict of interest should be disclosed
to other members of the board, (2) board
members should not vote on such mat-
ters, and (3) the disclosure and absten-
tion from voting should be recorded in the
minutes.]

...[T]he Court holds that a director...of
a charitable hospital...is in default of his
fiduciary duty to manage the fiscal and
investment affairs of the hospital if it has
been shown by a preponderance of the
evidence that

(1)...he has failed to use due diligence
in supervising the actions of those offi-
cers, employees or outside experts to
whom the responsibility for making day-
to-day financial or investment decisions
has been delegated; or

(2) he knowingly permitted the hospi-
tal to enter into a business transaction
with himself or with any [business entity]
in which he then had a substantial inter-
est or held a position as trustee, direc-
tor, general manager or principal officer
[without disclosing that fact]; or

(3) except [with disclosure], he actively
participated in or voted in favor of a
decision...to transact business with him-
self or with any [business entity] in which
he then had a substantial interest or
held a position as trustee, director, gen-
eral manager or principal officer; or

(4) he otherwise failed to perform his
duties honestly, in good faith, and with a
reasonable amount of diligence and
care.

Applying these standards to the facts
in the record, the Court finds that each
of the defendant trustees has breached
his fiduciary duty to supervise the man-
agement of Sibley’s investments....
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[In conclusion, the court noted that
the plaintiffs pushed for strict sanctions
against the various defendants: the
removal of certain board members, the
cessation of all business transactions
with their related firms, an accounting of
all hospital funds, and awards of money
damages against the individual defen-
dants. But the court declined to adopt
these rather severe measures.

The court points out the factors that it
considered significant: (1) the defendant
trustees are a small minority of the
board, whereas all board members were
in some way guilty of nonmanagement;
(2) the defective practices have been
corrected, and those who were most
responsible for them have either died or
been dismissed; (3) the defendants did

not profit personally from the transac-
tions; (4) the defendants will soon leave
the board because of age, illness, or the
completion of a normal term; and (5)
this is essentially the first case in the
District of Columbia to discuss these
issues comprehensively, and thus no
clear legal standards previously existed.

For these reasons, the court declines to
remove the defendants from the board, to
assess money damages, or to take other
more severe actions. Instead, it requires
new policies and procedures to make cer-
tain that all present and future trustees
are aware of the requirements of the law
and that they fully disclose all hospital
transactions with any financial institu-
tions in which they have an interest or
position.]

Stern v. Lucy Webb Hayes National Training School for
Deaconesses and Missionaries Discussion Questions

1. If this case were decided today—more than three decades later—would
the outcome have been the same? If so, how?

2. As the chief executive officer or board member of a not-for-profit hospi-
tal corporation, what measures would you put in place to prevent a
repeat of the activities that led to the lawsuit involved here?

3. How would you summarize the duties of board members based on the
holding in this case?
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THE COURT DECIDES

Woodyard, Insurance Commissioner v. Arkansas Diversified Insurance Co.
268 Ark. 94, 594 S.W.2d 13 (1980)

Hickman, J.

The appellant is Arkansas Insurance Com-
missioner W. H. L. Woodyard, Ill. The
appellee is Arkansas Diversified Insurance
Company (ADIC).

ADIC sought a certificate of authority
from Woodyard to sell group life insur-
ance to Blue Cross and Blue Shield...sub-
scriber groups. Woodyard denied the
application. On appeal, his decision was
reversed by the Pulaski County Circuit
Court as being arbitrary and not sup-
ported by substantial evidence. We find
on appeal [that] the circuit court was
wrong and [we] reverse the judgment. We
affirm the commissioner.

The only evidence before the commis-
sioner was presented by ADIC. The
appellee candidly admitted it was a wholly
owned subsidiary of a corporation named
Arkansas Diversified Services, Inc. (ADS)
which is a wholly owned subsidiary of
Blue Cross and Blue Shield, Inc.

ADIC candidly admitted it was created
solely to serve Blue Cross customers. It
would provide services that could not oth-
erwise be provided by law....ADS wanted
its own life [insurance] company to better
compete in the market place.

Blue Cross owns all the stock of ADS,
which in turn owns all the stock of ADIC.
The president of Blue Cross is the presi-
dent of both ADS and ADIC. Other Blue
Cross officials hold positions in ADS and
ADIC. The companies use the same loca-
tion and similar stationery. ADIC will use
Blue Cross employees to sell insurance.
Underwriting for ADIC will be done by a
division of ADS.

There was no real controversy over the
commissioner’s findings of fact. He con-
cluded that:

(2) That [Arkansas law] would appar-
ently authorize a hospital and medical
service corporation [of which Blue Cross is
one] to invest in a wholly owned sub-
sidiary insurance corporation with the
Commissioner’s consent.

(3) That Blue Cross is limited by [law] to
transact business as a non-profit hospital
and medical service corporation.

(4) That ADIC is not a separate corporate
entity from Blue Cross since Blue Cross
through ADS owns all the capital stock of
ADIC. ADIC has common Officers and
Directors with Blue Cross, Blue Cross pays
the salary for the Officers and employees
of ADIC, ADIC will sell its products only to
Blue Cross subscriber groups and the
record indicates that ADIC is to be treated
as a division of Blue Cross. The evidence
indicates that ADIC’s management will not
act independently but will conduct the
affairs of ADIC in a manner calculated pri-
marily to further the interest of Blue Cross.

The commissioner found that since Blue
Cross could not sell life insurance itself, it
should not be able to do so through cor-
porate subsidiaries. We find that decision
neither arbitrary nor unsupported by sub-
stantial evidence.

We agree with the commissioner’s find-
ing that [Arkansas law] limits the power of
medical corporations to providing medical
service. If it did not, they could not only
sell life insurance, but automobiles or any-
thing else. Clearly, an insurance company
organized under a charter or statute
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empowering it to sell one kind of insurance
lacks authority to sell another.

The appellees argue that even if the com-
missioner was right in ruling Blue Cross
could not market its own life insurance poli-
cies, Blue Cross could...invest in a wholly
owned subsidiary which would [have that
power]. The statutes, however, provide that
such an investment can be made only with
the commissioner’s consent....

Blue Cross is a tax exempt, non-profit
corporation enjoying a financial advan-
tage over conventional insurers. Allowing
it to sell, through subsidiaries, its own
life insurance policies, could be unfair to
competitors. While the commissioner did
allow Blue Cross to invest in ADS, we can
see why he disapproved of ADIC. ADS
unlike ADIC, could sell only policies writ-
ten by insurance companies which
lacked the competitive advantages of
Blue Cross.

The appellee argues the commissioner
arbitrarily pierced the corporate veil of
these subsidiaries.... [Clourts will ignore
the corporate form of a subsidiary where
fairness demands it. Usually, this will be
where it is necessary to prevent wrongdo-
ing and where the subsidiary is a mere
tool of the parent. We believe both criteria
were met here....

Blue Cross, through its president and
other officials, candidly admitted why they
wanted ADIC to sell insurance. Blue Cross
can, through its total control of both sub-
sidiaries by stock, officers and directors,
direct all efforts and endeavors of ADIC,
and collect all profits.

We cannot say the commissioner was
wrong in piercing the corporate veil or in
denying the application. The facts are
clearly there to support his findings. This
order is not contrary to law.

Reversed.

Woodyard, Insurance Commissioner v. Arkansas
Diversified Insurance Co. Discussion Questions

1. How does a Blue Cross health plan fall under the definition of a

“hospital and medical service corporation”?
2. What is the function of that type of corporation in the healthcare
system? (Note: other states assign different names to them.)

3. What differences in this factual situation might have led to a different

outcome in the case?



LIABILITY OF THE HEALTHCARE INSTITUTION
[]

After reading this chapter, you will

e know that most healthcare institutions began as religious
works of mercy and that, as such, they were usually immune
from liability for any negligence they might commit.

e understand that the concept of “independent contractor” is
nearly irrelevant today in the world of healthcare malpractice.

e realize that under “respondeat superior” the corporation is
responsible through the acts of an agent, whereas under “cor-
porate liability” it owes a duty directly to the plaintift.

e learn that managed care organizations are under financial
pressure to minimize the amount of acute care service their
enrollees receive.

Although most basic tort principles still apply, the liability of healthcare
institutions differs from that of the individual clinician. This is so because,
obviously, institutions are not human beings; they are organizations cre-
ated by law and/or society to achieve stated goals through collective
human effort.

The history of healthcare institutions begins with the almshouses of
the Middle Ages—pits of misery and horror for the poor and the insane.
Before the nineteenth century, almshouses had little to do with medical care
and more to do with housing unfortunates and keeping them away from
“respectable” society. They were religious—mainly Christian—charities and
(as their name implies) were supported by donated money and services. The
fact that church groups (Catholic religious orders, notably) sponsor so many
of today’s hospitals is a vestige of this history.

Given their charitable character, hospitals—and other organizations,
the purpose of which was to relieve poverty, advance education and religion,
and serve similar community needs—were held to be immune from tort lia-
bility lest their good deeds be diminished by jury awards. Some courts
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adopted this position because they considered the assets of a charitable corpo-
ration to be held in trust for its beneficiaries and feared that the trust would
be violated by payment of money damages. Others held that the beneficiaries
of'a charity (including the general public) impliedly waived their rights to sue
when accepting the benefits of charitable services. Still others based the rule
simply on concepts of public policy, specifying that tort liability should apply
only to a profit-making enterprise.!

Whatever the rationale supporting immunity for charitable hospitals,
the reasons for the demise of the doctrine grew out of the transformation of
healthcare that began after the U.S. Civil War, and it had virtually disappeared
by the 1960s. The public’s perception of hospitals as charitable organizations
gradually changed.?2 Health plans and governmental programs (rather than
alms) paid for operational expenses; liability insurance was available to cover
defense costs and jury awards; and healthcare more readily adopted the traits
of market-driven industries. The understanding grew that these “not-for-
profit” enterprises should be treated in the same manner as other companies
so far as third-party liability claims were concerned. Thus, charitable immunity
was overturned in a series of state-by-state judicial decisions once the justifica-
tion for immunity dissolved. (It should be noted, however, that even today
governmental hospitals still enjoy immunity or partial immunity in some juris-
dictions. This is the result of “sovereign immunity,” rather than charitable
immunity as discussed in Chapter 3.)

After the decline of charitable immunity, healthcare became one of the
most dramatically changing areas of personal injury law. This chapter reviews
important legal theories that have affected traditional hospital-liability principles
in the last few decades, including:

e the erosion of independent contractor status,

* the concepts of apparent agency and agency by estoppel,

e the decline of the captain-of-the-ship and borrowed-servant doctrines, and
e the doctrine of corporate liability.

We begin with a refresher course in the traditional rules of respondeat
superior, proceed to address the factors mentioned, and end with a section
on the liability of a relatively new form of healthcare institution—the man-
aged care organization.

Respondeat Superior Versus Independent Contractor
Status

The duty of a healthcare institution (here referred to as a hospital from now on)
is to have its employees use the same reasonable level of care as that practiced in
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similar hospitals in similar communities.3 Patients are entitled to the care that
their conditions require.# To prove a breach of this duty the plaintiff must
usually produce expert testimony about how similar clinicians and hospitals
treat this kind of case.> Miraculously the plaintiff’s experts will testify that other
hospitals or other doctors would treat the condition differently. The defense
will call witnesses who will say, “Oh, no! What the [ doctor/nurse /hospital | did
was perfectly reasonable.” The battle of the experts is on, and the jury will be
asked whom to believe.

Sometimes expert testimony is not required. It is not necessary when the
situation involves routine or nonprofessional care, such as helping a patient to
the bathroom or out of a wheelchair.¢ This applies also when a physician’s order
is violated” or when common sense makes the breach of duty apparent.8 In
those kinds of cases, expert testimony is not required and laypersons are capable
of determining that reasonable care was not exercised. (See The Court Decides:
Norton v. Argonaunt Insurance Co., at the end of this chapter. In this case all par-
ties—hospital, physician, and nurse—were held liable for a fatal medication error
that common sense indicates was avoidable.)

When liability is asserted on the basis of respondeat superior, essen-
tially three questions are asked:

1. Was a tort committed?

2. Was the person who committed the tort an agent or an employee of the
defendant?

3. Was the tort committed within the scope of the agent’s or employee’s
duties?

As noted in Chapter 3, respondeat superior—also known as vicarious lia-
bility—means that an employer is liable for a tort that an employee commits
within the scope of employment. It is based on the principle, “qui facit per
alium, facit per se”—that is, the one who acts through another, acts in his own
interests. Thus, the employer answers vicariously for the employee’s negligence
(even though the employer is not directly at fault) because the employer con-
trols the means and methods of the employee’s work and benefits from her
actions. (Presumably the imposition of liability encourages the employer to
apply sound procedures for controlling employees’ job performance.)

Holding the employer vicariously liable is based on public policy con-
siderations. The employer usually has insurance coverage or superior financial
means to compensate for the damage caused by the employee’s tort. Besides,
a corporation can act only through agents and employees. Not holding the
organization liable for its employees’ actions would mean that the company
would not be responsible for decisions taken and acts committed in further-
ance of institutional aims. Of course, the employee who committed the tort
can also be held liable for the wrongful act or omission; therefore, the
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employer and the employee are often sued together. (The employer is usually
the main target because of its “deep pockets.”)

Because respondeat superior is based on the employer’s right to control
the means and methods of the employee’s work, it follows that the employer is
not vicariously liable for the negligence of an independent contractor. By defini-
tion an independent contractor is one who has sole control over the means and
methods of the work to be accomplished, although the person who employs,
hires, or appoints a contractor retains the general power of approval over the
final result of the work. For example, if a person hires an independent contrac-
tor to build a house, the homeowner provides the plans and retains the power
to approve the final result but does not control the day-to-day activities of the
builders—that is the responsibility of the contractor. In effect, the owner says,
“Here’s what I want built. Go do it, and tell me when you’re done.”

In the field of hospital liability, a physician in private practice who is a
member of the medical staff has traditionally been considered an independ-
ent contractor. Accordingly, the hospital has not been liable to the patient for
the malpractice or negligence of the physician. There are numerous cases to
this effect.” For example, in a Michigan case, Heins v. Synkonis, the hospital
was not held liable when a private physician saw the patient in the hospital
facility, and the hospital merely provided facilities for the doctor’s outpatient
clinic.10 The absence of either an actual or apparent employment relationship
led to the conclusion that the hospital was not liable for the alleged negli-
gence of the independent contractor doctor.

Erosion of Independent Contractor Status

Heins was decided more than 30 years ago. In recent years courts have
eroded independent contractor status as a defense. They have expanded
the doctrine of respondeat superior and have found an employment (or
employment-like) relationship in situations where none would have been
tound previously. This phenomenon is the result of such factors as the fol-
lowing:

e An increasing number of patients no longer select their own physicians;
rather, the hospital, an employer, or some other third party designates
the doctor or a panel of doctors.

e DPatients use hospitals’ emergency services more frequently. It is com-
mon for a private physician to tell the patient to go to the emergency
department outside normal office hours. “Meet me at the ER” has mor-
phed into “The ER docs will take care of you.”

e Healthcare institutions have increased the number of employed physi-
cians on their staffs and in their clinics.
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e Medical practice has become increasingly institutionalized and
specialized.
e The number of contracts with hospital-based specialists has increased
dramatically.
As these developments occur, respondeat superior expands. As respon-
deat superior expands, the independent contractor defense shrinks.

Employment of Physicians

Payment of a salary or wage to an employed physician clearly justifies the
application of vicarious liability principles. Even a physician on a part-time
salary is considered an employee of the institution. In Niles v. City of San
Rafnel, a part-time salaried director of a hospital pediatrics department was
negligent in making only a cursory examination of a head injury and in send-
ing the patient home with incomplete instructions for continued observa-
tion.1! The doctor’s negligence resulted in delayed diagnosis of intracranial
bleeding and permanent brain damage. The hospital was held liable even
though the physician, before being called to examine the patient, was in the
hospital emergency department seeing a private patient and thus was not
serving as an employee at the time.

The hospital will also be liable for the negligence of interns, residents, and
nurses performing their customary functions on behalf of the institution. As
long ago as 1957 the New York Court of Appeals, in the landmark case of Bing
v. Thunig, eliminated the distinction between administrative and medical acts
and settled the issue of whether the professional status of an employee prevented
the imposition of vicarious liability.12 An oft-quoted passage from Bing reads:

The conception that the hospital does not undertake to treat the patient,
does not undertake to act through its doctors and nurses, but undertakes
instead simply to procure them to act upon their own responsibility no longer
reflects the fact. Present day hospitals, as their manner of operation plainly
demonstrates, do far more than furnish facilities for treatment. They regularly
employ on a salary basis a large staft of physicians, nurses and interns, as well
as administrative and manual workers, and they charge patients for medical
care and treatment, collecting for such services, if necessary, by legal action.
Certainly, the person who avails himself of “hospital facilities” expects that
the hospital will attempt to cure him, not that its nurses or other employees
will act on their own responsibility.13

Both the administrative and medical personnel of teaching hospitals
must be particularly alert to the duties owed to patients with respect to the
role of resident physicians and interns. Clearly these persons are employees,
and the hospital is liable for negligent acts committed within the scope of
their employment.14
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Doctrine of Apparent Agency

Even though they are not technically hospital employees, many physicians—

such as anesthesiologists; radiologists; pathologists; and specialists in emer-

Legal Brief

If the principal’s conduct would lead a reasonable
person to believe that the agent was authorized
to act on behalf of the employer, the person is
entitled to rely on this apparent (or ostensible)
agency relationship. If a principal creates the
impression (implies) that an agent is authorized
when in truth he is not, the third parties are pro-
tected so long as they have acted reasonably. This
latter situation is sometimes termed “agency by
estoppel,” and the principal will be estopped
(barred) from denying the grant of authority if the
third parties have relied on the representations
made. The two concepts—apparent agency and
agency by estoppel—are so close in meaning that
they are virtually indistinguishable for practical
purposes.
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gency medicine, nuclear medicine,
and other clinical fields—have con-
tracts with hospitals to provide spe-
cific services to hospital patients.
Although to the average person they
seem like employees, their contracts
frequently state that the physicians
hold independent contractor status.
Thus, hospitals have frequently
asserted the defense of “independent
contractor” in cases of alleged liability
arising from the professional practice
of the specialists.

This defense has not been too
successful. The doctrine of apparent
agency (which is sometimes termed
“ostensible agency” and is similar to
“agency by estoppel”) has often
been used to defeat the independent
contractor defense (see Legal Brief).

In the healthcare setting, the

essential elements of an apparent agency or an agency by estoppel are as

follows:

e Patients have been invited by the hospital to use the services of medical

specialists; indeed, many times the patient has no choice but to use the

specialists furnished by the hospital.

e A full-service hospital holds itself out as providing the complete range

of medical care, including all of the generally recognized specialties.

e DPatients rely on these representations.

e This reliance justifiably permits them to consider the specialists as

employees or as an integral part of the hospital.

Whether an allegedly negligent specialist was an independent contractor is a

question for the jury; that is, the jury must decide on whether the patient was

justified in “looking to” the hospital to provide treatment.

Two Delaware cases illustrate these principles. In Vanaman v. Mil-

ford Memorial Hospital, a private physician was on call to provide emer-

gency services.1® The court held that it was for the jury to decide whether
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the allegedly negligent doctor treated the patient in a private capacity or
while fulfilling the hospital function of providing emergency care. The
court said that the hospital could be liable for the doctor’s negligence if it
represented the physician as its employee and the patient justifiably relied
on that representation. To the same effect is Schagrin v. Wilmington Med-
ical Center, where it was held proper to deny a hospital’s motion for sum-
mary judgment.16 The court found that a medical partnership staffing an
emergency department may be an agent of the hospital and not an inde-
pendent contractor depending on the degree of hospital control, the
methods of paying the doctors, and the degree of patients’ reliance on the
hospital compared with their reliance on the physicians.1”

Similarly, in Hannola v. City of Lakewood an Ohio appellate court
provided two reasons for finding agency by estoppel in holding that,
regardless of contractual provisions, the hospital could be liable for the
malpractice of a physician member of an independent foundation operat-
ing its emergency department if (1) the hospital held itself out to the pub-
lic as providing emergency care, and (2) the hospital governing body had
control over staff appointments of physicians employed by the founda-
tion.18 In addition, the hospital monitored the quality of care and had the
power to revoke the privileges of individual emergency department doc-
tors for justifiable cause.1?

Thus, a hospital cannot contractually insulate itself from liability. In fact,
with increasing frequency the courts are inclined to find the hospital liable under
principles of vicarious liability, irrespective of a purported independent contrac-
tor status.

The doctrines of apparent agency and agency by estoppel may be applied
even if the allegedly negligent physician is not a medical specialist with an exclu-
sive contract to perform a designated hospital service. In Grewe v. Mt. Clemens
General Hospital, the plaintiff was taken to the hospital after suffering a severe
electrical shock and shoulder trauma.20 He was first seen by an internist, who
consulted with Dr. Fagen, an orthopedic surgeon. Dr. Fagen diagnosed a dis-
located right shoulder and in turn designated an orthopedic resident to reduce
the dislocation (restore the shoulder to its normal condition), but the reduc-
tion was unsuccessful. A specialist in internal medicine, Dr. Katzowitz, was
summoned to assist. (The choice of an internist is curious.) According to his
own testimony, Dr. Katzowitz did not view the patient’s x-rays before attempt-
ing to reduce the dislocated shoulder “by placing his foot on the plaintift’s
chest and pulling his arm.” The plaintift suffered an injury to a network of
nerves in his shoulder (the brachial plexus) and a bone fracture. Additional sur-
gery was necessary to remove bone fragments and to make other repairs.

The Supreme Court of Michigan held that agency by estoppel is estab-
lished if the “patient looked to the hospital to provide him with treatment,”
and it affirmed the jury’s verdict against the hospital. The jury had found that
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the plaintift had no previous physician—patient relationship with Dr. Katzowitz

or the other physicians outside the hospital setting; there was nothing to put

the patient on notice that Dr. Katzowitz was an independent contractor; the

plaintift had gone to the hospital expecting to be treated there; and all the

physicians were thus ostensible agents of the hospital. Because the patient

had not personally selected the physicians, he relied on the institution to pro-

vide care. Under the factual circumstances the hospital was estopped to deny

the absence of an employment relationship with the physicians.2!
We thus see how the doctrines of apparent agency and agency by estop-
pel have contributed substantially to the demise of the hospital’s independent

The Law in Action

Physicians and hospitals often used
the captain-of-the-ship and borrowed-
servant rules to try to escape liability.
Physicians asserted that operating
room nurses were hospital employees
and as a matter of law could not visit
liability on a surgeon. The captain-of-
the-ship doctrine considers this an
issue for the jury to decide. The jury
will be instructed substantially as fol-
lows: “Regardless of who employs or
pays the nurse who assists with sur-
gery, if the nurse is under the direction
of the surgeon in charge so as to be
the surgeon’s temporary servant or
agent, any negligence on the part of
the nurse is the negligence of the sur-
geon as well.” Hospitals try to assert
this rule to escape their own liability
for nurses’ actions.

The criteria for determining whether
the nurse is a “temporary servant or
agent” (borrowed servant) are (1)
whether an express or implied agree-
ment exists between the nurse and the
surgeon that the former will assist the
latter, (2) whether the work being
done at the time of the alleged negli-
gence was essentially that of the sur-
geon, and (3) whether the power to
control the details of the work being
done resided with the surgeon.

contractor defense. In Grewe, Capan, and sim-
ilar cases the doctor was neither an employee
of the hospital nor the plaintiff’s personal
physician. The patients were entitled to jury
trials on the issues of whether they had relied
on the hospital (rather than on self-selected
physicians) to furnish care and whether the
hospital had held out the doctors as ostensible
employees of the hospital when furnishing
emergency services.22

Erosion of Captain-of-the-Ship
and Borrowed-Servant Doctrines

For many years, two other doctrines helped
hospitals escape liability for physicians’
acts—the “captain of the ship” and the “bor-
rowed servant” concepts. The former doc-
trine presumed that a surgeon was the “cap-
tain of the ship” during surgery and, like the
captain of a real ship, was responsible for
what occurred under his command. Thus,
the hospital’s argument was that the sur-
geon, not the hospital, was liable for negli-
gence during surgery. This argument was
bolstered by the borrowed-servant doc-
trine—that is, one who is normally an
employee of one person or entity may be
borrowed by another, thereby becoming a
servant of the latter and rendering the latter
vicariously liable for the negligence of the
former. (See The Law in Action.)
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In any vicarious liability case, the basis for liability is one’s right of
control over the negligent activities of another. As the number of persons on
surgical teams has grown in size, and as anesthesiologists, nurses, surgical assis-
tants, and others have been increasingly recognized as performing independent
functions pursuant to hospital policies and their own professions’ standards of
care, the courts have realized that it is not
sound legal doctrine to impose liability on the

chief surgeon alone for the negligent acts of all
surgical team members. The Law in Action

Numerous cases involving the mis- o
g I once represented a hospital in a case

count of surgical sponges or instruments involving a retained sponge. During a
illustrate this trend (see The Law in Action). deposition, an exchange between the
In Tonsic v. Wagner the trial court applied chief operating room nurse and the
the captain-of-the-ship doctrine to hold the plaintiff’s lawyer went as follows:

surgeon liable when neither the scrub nurse, Attorney: When the operation was
: w

a circulating nurse, nor an intern counted
& > over and the surgeon had sewn up

the surgical instruments at the conclusion of the wound, did you or anyone else
a colectomy.?3 As a result, a clamp was not count the sponges that had been
removed from the patient. The trial court used?

felt bound by the captain-of-the-ship doc- Nurse: No, sir.

trine and refused to permit the jury to con- Attorney: Why not?

sider the vicarious liability of the hospital. Wmmses Wil T AHAE s e
The Pennsylvania Supreme Court reversed before the surgery, so it wouldn’t
the decision, noting that under the law of have done any good to count them
agency a negligent party may be the afterward, would it?

employee of two masters simultaneously,

even though the masters are not joint We settled the case before trial.

employers. In such situations both masters

may be liable.24 Accordingly the plaintiff was
entitled to a new trial in her suit against the
hospital. It is a question for the jury whether the surgeon or the hospital was
the sole controlling master, or whether there was joint control justifying
joint liability.

Similar facts were involved in Sprager v. Worley Hospital, where there
was a failure to remove a surgical sponge from the patient.25 In a suit against
both the surgeon and the hospital the jury found that the surgeon was not
personally negligent, and it refused to hold the surgeon liable for the nurses’
negligence. A verdict was rendered against the hospital alone. On appeal to
the intermediate appellate court, the judgment was reversed and a judgment
was entered against the surgeon on the basis of the captain-of-the-ship doc-
trine. On further appeal, the Texas Supreme Court specifically disapproved
the captain-of-the-ship doctrine and held that the determining factor was
how much control the doctor actually had over the nurses’ activities. The
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court pointed out that the nurses had been hired by the hospital, were
assigned to surgery by the hospital, and were therefore the general agents of
the hospital. At a new hearing the original jury decision (against the hospital
and not the surgeon) was reinstated.26

The trend toward imposing vicarious liability on the hospital for acts
of physicians—whether they are employees or independent contractors—has
been observable for decades.2” When medical care is provided by highly spe-
cialized, sophisticated teams of professionals working within an institutional
setting, it is frequently difficult to determine who is exercising what control
over whom at any given time. When this happens, many consider it logical
that the corporate institution share the liability.

Doctrine of Corporate Liability

Under the doctrine of corporate liability it is the hospital itself that is negligent.
This liability is not vicarious, as it is under the doctrine of respondeat superior.
Rather, it attaches independently to the corporation. In other words, the hospi-
tal owes a legal duty directly to the patient, and this duty is not delegable to the
medical staff or other personnel. A Connecticut court once defined corporate
liability in these words: “Corporate negligence is the failure of those entrusted
with the task of providing accommodations and facilities necessary to carry out
the charitable purpose of the corporation to follow...the established standard of
conduct to which the corporation should conform.”28

What direct duties does the healthcare organization owe the patient or
another person? Isn’t patient care the responsibility of physicians and other
clinical personnel, not the impersonal corporation? To answer, one must con-
sider the corporate purposes of a community hospital or health system. Is its
role simply to furnish physical facilities and accommodations wherein private
physicians care for and treat their patients? Or is its role broader?

If a hospital is considered to be nothing more than bricks and mortar—
a doctor’s workshop, so to speak—then its duties to the patient are quite limi-
ted. On the other hand, organizations with broader purposes and functions can
be expected to have broader legal duties. As previously discussed, hospitals and
health systems do more than provide physical facilities and accommodations for
the practice of medicine. They are the focus for arranging, furnishing, and pro-
viding the community with an entire range of health-related services—preven-
tive, curative, and palliative; outpatient and inpatient; acute and long term. As
their vision has expanded, their duties have expanded in like measure.

Before the mid-1960s, courts generally limited hospitals’ corporate
duties to such issues as selection and retention of employees and mainte-
nance of hospital equipment, buildings, and grounds. Negligence regard-
ing equipment is seen when there are unrepaired defects, when equipment
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is misused,2? or when it is used for an unintended purpose.3? The duty of
reasonable care regarding the use of equipment and its selection for an
intended purpose also includes a duty to inspect the equipment systemati-
cally and regularly before use.3! Rules and regulations of licensing author-
ities, accreditation standards, and instructional manuals supplied by manu-
facturers to maintain equipment can be admitted at trial as evidence of
expected standards of care. Failure on the part of hospital and medical per-
sonnel to comply with such standards would constitute evidence of breach of
duty for the jury to consider.

Under negligence theories, physicians and institutional providers have
a duty to warn a patient of known risks when the patient is furnished with a
medical device. Moreover, courts are now extending the duty to include
informing patients of risks that become known after the device is furnished.
Thus, if a heart pacemaker is implanted and the particular device is later
recalled because of a defect, the hospital and the physician have a duty to
notify the patient if the physician knew or should have known of the recall.

With regard to the availability of equipment and services, the rule is
that there is no duty to possess the newest and most modern equipment
available on the market, but there is a duty to have available the usual and
customary equipment and staff for any service that the hospital undertakes to
render. (The same applies to physicians’ offices, nursing homes, and other
facilities.) Accordingly, use of unsterilized hypodermic needles has been
found to form the basis of liability.32 In Garcia v. Memorial Hospital a hospi-
tal did not have a pediatric endotracheal tube in the emergency department
that might have saved a child’s life.33 The hospital operated an emergency
department and held itself out as providing a full range of emergency servi-
ces. It was held to be usual and customary to have a pediatric endotracheal
tube available. Another example is provided by a Pennsylvania hospital that
was found liable when its emergency department EKG machine broke down
and no backup instrument was available.34 An emergency patient then had to
be taken to another location for the test, but he died there.

Healthcare organizations also have a corporate responsibility to exer-
cise reasonable care in selecting and retaining employees. In the Texas case
of Wilson N. Jones Memorial Hospital v. Davis;35 the hospital’s failure to
investigate the background and references of an applicant for the position
of orderly resulted in an award of both compensatory and punitive dama-
ges. The hospital’s normal procedure in hiring employees was to obtain
four employment references and three personal references. Established pol-
icy was to verify at least one of the employment references and one of the
personal references before hiring the applicant. In this case, a hospital exec-
utive employed the applicant as an orderly without checking any of the ref-
erences. (The reason given later was that the hospital had a critical need for
orderlies.)
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After the individual began work, an inquiry was sent to one of the ref-
erences, who verified that the orderly had worked for them for approxi-
mately four months but did not answer any of the other questions asked on
the reference form. The hospital failed to follow up. The applicant had rep-
resented that he had received his training as an orderly while in the U.S.
Navy. The hospital said it did not inquire of the Navy because it had had
unsatisfactory cooperation with the armed services in the past. However, the
plaintiff requested information from the Navy and promptly learned that the
orderly had been expelled from the Navy Medical Corps School after a sin-
gle month’s training, that he had been diagnosed as having a serious drug
problem, and that he had a criminal record. At the time he applied for the
position of orderly, the applicant also listed three personal references, all of
whom were shown to have had local telephone numbers and two of whom
were residents in the same city as the hospital. The hospital made only one
attempt to reach one of these references, and this was unsuccessful.

Soon after employment the orderly attempted to remove a Foley
catheter from a patient’s bladder without first deflating the bulb. This
attempt resulted in serious injuries to the patient. The hospital was held liable
for both compensatory and punitive damages. The hospital’s critical need for
orderlies at the time did not justify the failure to exercise reasonable care in
the employee selection process. Moreover, the punitive damages awarded in
the case were a result of “an entire want of care” and “conscious indifference
to the rights, welfare, and safety of the patients in the hospital.”

Violation of Rules and Failure to Adopt Rules

as Corporate Negligence

Hospital bylaws, rules and regulations, and the accreditation standards of the
Joint Commission are admissible in evidence at trial.3¢ If violation of a hospi-
tal rule is the proximate cause of a plaintift’s injury, liability can be premised
on the fact that the rule is the expected standard of care. Violation of a rule
or written standard does not automatically amount to negligence, but it is cer-
tainly strong evidence. For example, in Pederson v. Dumonchel a hospital was
liable as a matter of law when it permitted nonemergency dental surgery to be
performed under a general anesthetic without the supervision of a medical
doctor in violation of hospital policy.3”

Typically, the existence of a rule and evidence of its breach will be sub-
mitted to the jury as a question of fact. As would be expected, evidence that a
rule has been violated is often persuasive to jurors. For example, a jury verdict
for the plaintiff was affirmed in Burks v. Christ Hospital, citing a hospital pol-
icy that bedside rails be raised if the patient was restless, obese, or under seda-
tion unless the attending physician had issued an order to the contrary.3® The
plaintiff sustained injuries when he fell from the bed, and the jury was entitled
to consider the violation of this written standard as evidence of negligence. A
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Michigan case noted that an administrative regulation requiring hospitals to
have written policies regarding medical consultations and consultations to be
recorded was intended to protect hospitalized patients.3? Accordingly, the plain-
tiff was entitled to have the jury instructed on the purpose of this rule.

In addition to failing to follow published standards, the failure even to
have appropriate rules necessary for patients’ safety may constitute corporate
negligence. There was liability in Habuda v. Trustees of Rex Hospital where
the hospital had inadequate rules relating to the handling, storage, and
administration of medications.40

Another variation of corporate liability is a hospital’s failure to have
and to implement adequate rules for communicating vital information on
patient care to others who are or will be responsible for treating the patient.
For example, in Keene v. Methodist Hospital an injured patient was seen by a
physician on duty in a hospital emergency department on Christmas Eve and
sent home after x-rays were taken.#! Early Christmas morning the radiologist
detected a possible skull fracture and suggested further x-ray studies. The
physician dictated a tentative diagnosis and recommendations into a dictat-
ing machine without further communication to the attending physician, the
patient, or hospital administrators. Apparently as a result of the Christmas
holiday the dictation was not transcribed for two days. During this period the
patient lost consciousness, was returned to the hospital for emergency sur-
gery, and died as a result of a fractured skull and hemorrhage. The hospital,
not just the physicians, was held liable for its failure to transmit the radiolo-
gist’s report promptly to the treating physician or, in his absence, to hospital
administrators. This factual situation is characterized as corporate negligence
because it is the duty of the hospital to have a system for prompt transcrip-
tion of dictated communications as a component of its responsibility to main-
tain and transmit the patient’s medical record.

Thus, we see that the failure to have and to follow proper rules, reg-
ulations, or systems in place when indicated by recognized professional
standards can result in liability whether it is called corporate negligence or
vicarious liability.#2 It is becoming increasingly difficult to determine in any
given case whether the applicable legal theory is one of corporate negli-
gence or respondeat superior. It probably does not matter much. Just as in
Bing v. Thunig*3—which in 1957 eliminated any distinction between the
administrative and professional acts of nurses for the purposes of respon-
deat superior—the distinction between hospitals’ vicarious liability (respon-
deat superior) and direct liability (corporate negligence) has nearly disap-
peared for all practical purposes. In any event, hospital rules, standards of
accreditation, and licensure regulations must be realistic, known to all
affected persons, capable of implementation, and consistently enforced.
Further, the rules must be regularly and systematically reviewed; if they are
not realistic and workable, then they should be eliminated.
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Negligence in Selection and Retention of Medical Staff

The law in every state now recognizes that a corporate healthcare institu-
tion owes a duty directly to its patients to exercise reasonable care in the
selection and retention of medical staff. The corporation may be liable if
it knows or should have known that an individual physician was not com-
petent to perform the permitted clinical procedures. This doctrine began
to emerge as the result of the 1965 landmark case of Darling v. Charieston
Community Memorial Hospital.#* In that litigation the Illinois Supreme
Court held that a hospital could be liable either (a) under respondeat
superior, if nurse employees failed to notify medical and hospital adminis-
trators when they knew that a patient was receiving inadequate medical
care, or (b) under corporate liability, it the hospital failed to review and
monitor the quality of care generally rendered to patients by the private
physician.

The private physician was a general practitioner who had been per-
mitted by the hospital to practice orthopedic medicine and whose clinical
competence had not been reviewed during more than three decades of
practice.

Significantly, Darling also established that standards set forth in med-
ical staft bylaws, as well as those promulgated by the Joint Commission and
state licensing authorities, might be considered by the jury to prove the stan-
dard of care. Moreover, the case abolished the “locality rule” in Illinois. In
short, the hospital could no longer fully defend itself by asserting that other
hospitals in the area also did not enforce their medical staff bylaws or review
the performance of members of the medical staff.

The Illinois court rejected the view that a hospital undertakes simply
to procure nurses and doctors to act on their own responsibility. Such a role
no longer reflects current hospital management. In fact, a hospital under-
takes to treat the patient and to act through its nurses and doctors, even if
the latter are not employees.#> Following the Darling decision, one com-
mentator wrote:

Even in the absence of an employer-employee...relationship...there now
appears to be some chance...to impose liability on the hospital on the theory of
independent negligence in failing to review, supervise, or consult about, the
treatment given by the physician directly in charge, if the situation indicates
that the hospital had the opportunity for such review but failed to exercise it,
or that its servants (usually nurses or residents) were negligent in failing to call
the attention of the proper hospital authorities to the impropriety or inade-
quacy of the treatment being given.46

Case law has now firmly established that hospital administration and
medical staff have a joint role with respect to the clinical performance of
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individual practitioners. The governing body of the hospital has the
responsibility to adopt corporate and medical staff bylaws providing for an
organized medical staff accountable to the board for quality of care. The
governing board grants medical staff appointments and delineates privi-
leges on an individual basis, and reappointments are made by the govern-
ing body on the recommendations of medical staff committees. In ruling
on these recommendations, the board must be satisfied that the peer
review process is in fact working and must avoid simply rubber-stamping
recommendations that are submitted by medical staff. The responsibility
of the governing body is nondelegable; the board does, however, delegate
to medical staff the authority to implement the credentialing process and
to prepare recommendations for appointments and reappointments (more
on this in Chapter 7).

Other leading cases have recognized the corporate duty of a hospital
to exercise reasonable care in the selection and retention of medical staff. A
1971 Georgia case, Joiner v. Mitchell County Hospital Authority, held that
members of the medical staff who make recommendations to the governing
body of the hospital for appointment of physicians were agents of the hospi-
tal.4” In considering these recommendations the governing body must act in
good faith and with reasonable care.#8 A similar institutional duty was recog-
nized by Nevada’s Supreme Court in a medical staft privileges case entitled
Moore v. Board of Trustees of Carson—Tihoe Hospital*® There the court stated:

The purpose of the community hospital is to provide patient care of the
highest possible quality. To implement this duty of providing competent
medical care to the patients, it is the responsibility of the institution to cre-
ate a workable system whereby the medical staff of the hospital continu-
ally reviews and evaluates the quality of care being rendered within the
institution. The staff must be organized with the proper structure to carry
out the role delegated to it by the governing body. All powers of the medi-
cal staff flow from the board of trustees, and the staff must be held
accountable for its control of quality.... The role of the hospital vis-a-vis
the community is changing rapidly. The hospital’s role is no longer limited
to the furnishing of physical facilities and equipment where a physician
treats his private patients and practices his profession in his own individu-
alized manner.

Licensing [of physicians], per se, furnishes no continuing control with
respect to a physician’s professional competence and therefore does not
assure the public of quality patient care. The protection of the public must
come from some other authority, and that in this case is the Hospital Board
of Trustees. The Board, of course, may not act arbitrarily or unreasonably

in such cases. The Board’s actions must be predicated upon a reasonable
standard.50
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In Gonzales v. Nork the defendant performed an unsuccessful and
allegedly unnecessary laminectomy and spinal fusion procedure on a 27-year-
old man who had been injured in an automobile accident.>! Various compli-
cations developed that substantially reduced the patient’s life expectancy. Evi-
dence was presented showing that the surgeon had performed more than
three dozen similar operations that were either negligently done or unneces-
sary. The trial court issued a lengthy opinion recognizing that the hospital
owed a duty of care to the patient with respect to the delineation of surgical
privileges extended to private surgeons. The court stated forcefully that this
duty included the obligation to protect the patient from acts of malpractice
by an independently retained doctor if the hospital knew or should have
known that such acts were likely to occur. Even though the hospital had no
actual knowledge of Dr. Nork’s propensity to commit malpractice, its
demonstrated lack of a workable system for acquiring such knowledge justi-
fied a finding of negligence.

A landmark Wisconsin case took a particularly enlightened view of the
role of a hospital in its relations with the medical staff. In Johnson v. Miseri-
cordia Community Hospital (see The Court Decides at the end of this chap-
ter) the plaintiff alleged that the hospital was negligent in granting orthope-
dic surgical privileges to a particular physician.>2 The Wisconsin Supreme
Court affirmed a jury verdict for the plaintiff on the following basis:

1. that the hospital had failed to inquire into the physician’s professional
background and qualifications prior to granting a statf appointment,

2. that it failed to adhere to its own bylaw provisions and to Wisconsin
statutes pertaining to medical credentialing,

3. that the exercise of ordinary care would have disclosed the physician’s
lack of qualifications,

4. that had it done due diligence it would not have appointed him to the
medical staff, and

5. that not doing so exposed patients to a “foreseeable risk of unreasonable
harm.”

This case stands for the now well-recognized proposition that “a hospital has
a duty to exercise due care in the selection of its medical staff.”53

None of the case decisions since Darling has implied a supervisory
role for lay hospital administrators or trustees over physicians’ clinical activi-
ties. Only physicians can practice medicine and exercise clinical judgment for
proper care and treatment of patients. But it is the responsibility of the gov-
erning board and administration to be certain that the organized medical
staft is periodically reviewing the clinical behavior of staff physicians. Rather
than second-guessing medical care, the governing board merely delegates
the review and evaluation functions to the medical staff, which in turn is
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accountable to the board for its recommendations in a process known as
“credentialing”; see a complete discussion in Chapter 7.

It is the medical staft’s job to develop reasonable criteria and fundamen-
tally fair procedures for evaluation, appointment, and delineation of privileges.
Information and data must be gathered and forwarded to the governing body
in support of recommendations. The board, in turn, approves both the criteria
and procedures for appointment, the delineation of privileges, and the renewal
of appointments. It then acts on the medical staft’s recommendations after mak-
ing certain that all supporting information is complete.

Consistent with these responsibilities, hospitals must develop a cre-
dentialing process for other professionals working within the institution.
Physician’s assistants, nurse practitioners, podiatrists, technicians, pharma-
cists, and other clinicians provide services in the hospital setting. It is clear
that the hospital must evaluate the competencies of these individuals just as
it does those of the medical staff. Moreover, procedures must be developed
to review periodically the performance of each of these persons. The scope of
their clinical activities is a matter for the medical and nursing staft to develop
according to local licensure laws and professional custom and usage.

The cases in this chapter illustrate significant changes in the theories
of hospital liability. The law of agency and respondeat superior no longer
explain liability based on a violation of a corporate duty. It should be evident
that in the hospital setting the rules of respondeat superior and corporate or
independent negligence have essentially become one.

Liability of Managed Care Organizations

The emphasis on efficiency and cost savings that characterized the 1980s and
1990s led many to question whether the healthcare system was neglecting the
quality of the care being provided in deference to economic considerations.
Issues arise when managed care organizations (MCOs)—health maintenance
organizations and similar health plans—make payment decisions that adversely
affect the medical outcome.

Some argue that irrespective of whether the MCO concurs and assumes
financial responsibility, the decision to admit patients or extend their stay is a
medical one that only a physician can make. Indeed this was the key point in
Wickline v. Californin,>* one of the first cases to attempt to assert liability against
an MCO (in this case, the state’s Medi-Cal program) when a utilization review
(UR) decision forced a patient’s early discharge. The court wrote, “Third party
payers of health care services can be held legally accountable when medically
inappropriate decisions result from defects in the design or implementation of
cost containment mechanisms....” It also held that the physician had the final
responsibility to make the medical decision whether to discharge. Because the
physician in question had not appealed the UR decision and should have done
so, the physician and not the MCO was held liable.
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A later California case found otherwise, however. In Wilson v. Blue Cross
of Southern California, a physician requested a 30-day admission for a depressed
psychiatric patient. The request was denied by UR, and the patient later commit-
ted suicide.55 The court found that Blue Cross’s refusal to pay for the admission
was a “substantial factor” in the patient’s death and that the MCO was liable,
stating, “The language in Wickline which suggests that civil liability for a dis-
charge decision rests solely within the responsibility of a treating physician in all
contexts is dicta.” Thus, the MCO was held liable. (“Dicta” are comments in a
decision that are not required to reach the decision but may state a related legal
principle as the judge understands it. Although they may be cited in legal argu-
ment, they do not have the full force of a precedent.)

There are substantial challenges for plaintiffs who wish to hold MCOs
responsible for decisions that adversely affect patient care. The most imposing
hurdle is ERISA, the Employee Retirement Income Security Act of 1974,56
which preempts “any and all State laws insofar as they...relate to any employee
benefit plan.” Numerous cases have held that medical malpractice claims against
MCOs are barred by the ERISA preemption provisions.>” To date there has been
no congressional action to amend ERISA and explicitly provide for MCO liabil-
ity for UR decisions, but some related action has been taken at the state level.

Texas, for example, allows an individual to sue an MCO for injuries
caused by adverse UR decisions. The act provides, in relevant part, as follows:

(a) A health insurance carrier, health maintenance organization, or other man-
aged care entity for a health care plan has the duty to exercise ordinary care
when making health care treatment decisions and is liable for damages for
harm to an insured or enrollee proximately caused by its failure to exercise
such ordinary care.
(b) A health insurance carrier, health maintenance organization, or other man-
aged care entity for a health care plan is also liable for damages for harm to an
insured or enrollee proximately caused by the health care treatment decisions
made by its:

(1) employees;

(2) agents;

(3) ostensible agents; or

(4) representatives who are acting on its behalf and over whom it has the

right to exercise influence or control or has actually exercised influence or

control which result in the failure to exercise ordinary care.58

This statute was upheld in Corporate Health Insurance, Inc. v. Texas
Department of Insurance,5 in which the court wrote, “Claims [such as mal-
practice claims]| challenging the quality of a benefit...are not preempted by
ERISA.... Claims based upon a failure to treat where the failure was the result
of a determination that the requested treatment wasn’t covered by the plan,
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however, are preempted by ERISA.” The court held that the Texas statute
addresses the quality of benefits actually provided and that its effect on
ERISA plans was too tenuous to constitute an improper imposition of state
law liability on them.

Notwithstanding the Texas case, until Congress or the Supreme Court
speaks definitively, the question of whether ERISA provides immunity to
MCOs for their financially motivated treatment decisions will continue to be
the subject of much litigation.

Chapter Summary

The law of hospital liability has come a long way in the past 70 years or so.
In the 1930s and 1940s most charitable hospitals were immune from tort lia-
bility. After charitable immunity was abolished, courts began to apply the
doctrine of respondeat superior to the hospital setting—timidly, at first. A
distinction was clearly drawn between an employee and an independent con-
tractor. Then emerged the concepts of apparent agency and agency by estop-
pel, together with the decline of the captain-of-the-ship and borrowed-ser-
vant doctrines. The notion of apparent agency has now expanded to the
point that the independent contractor defense is no longer viable or desirable
as a matter of substantive tort law in the field of hospital liability.

More significant, the expanded doctrine of corporate negligence—the
nondelegable responsibility of reviewing and evaluating clinical practices—
has essentially obliterated the distinction between vicarious liability and direct
liability, as illustrated in the cases discussed here.

Finally, the rise of managed care in the 1980s and 1990s has led to ques-
tions about whether efforts to control costs compromise the quality of care. This
facet of liability promises to be the subject of legal scrutiny into the foreseeable
future.

Chapter Discussion Questions

1. Why is the history of healthcare institutions important to an under-
standing of their legal liability today?

2. Why has the defense of “independent contractor” status declined in
importance in recent years?

3. How is “corporate liability” different from liability under respondeat
superior?

4. What is the liability of a managed care organization (e.g., health mainte-
nance organization, preferred provider organization) when it makes
decisions about insurance coverage for hospital stays?
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Hosp., Inc., 161 Ga. App. 290 (1982)—hospital employees’ negligent act during perform-
ance of a myelogram was imputed to the physician.

This trend was anticipated and forecast by Professor Southwick as early as 1960 when he
wrote: “The third trend in the law of hospital liability is the most significant. It is the increas-
ing tendency...to impose vicarious liability on facts where none would have been imposed
heretofore. By some leading decisions it no longer follows that a professional person using his
own skill, judgment and discretion in regard to the means and methods of his work is an inde-
pendent contractor.... Gradually, the test of hospital liability for another’s act is becoming sim-
ply a question of whether or not the actor causing injury was a part of the medical care organ-
ization.” Southwick, A. Vicarious Linbility of Hospitals, 44 Marq. L. Rev. 151, 182 (1960).
Bader v. United Orthodox Synagogue, 148 Conn. 449, 453, 172 A.2d 192, 194 (1961).
Shepherd v. McGinnis, 257 Iowa 35, 131 N.W.2d 475 (1964); Ardoin v. Hartford Accident
& Indem. Co., 350 So. 2d 205 (La. App. 1977).

Phillips v. Powell, 210 Cal. 39, 290 P.2d 441 (1930); Milner v. Huntsville Memorial Hosp.,
398 S.W.2d 647 (Tex. App. 1966).

South Highlands Infirmary v. Camp, 279 Ala. 1, 180 So. 2d 904 (1965); Nelson v. Swedish
Hosp., 241 Minn. 551, 64 N.W.2d 38 (1954).

Peck v. Charles B. Towns. Hosp., 275 A.D. 302, 89 N.Y.S.2d 190 (1949).

557 S.W.2d 859 (Tex. 1977).

Hamil v. Bashline, 224 Pa. Super. 407, 307 A.2d 57 (1973).

553 S.W.2d 180 (Tex. App. 1977). See also Hipp v. Hospital Auth., 104 Ga. App. 174, 121
S.E.2d 273 (1961); Garlington v. Kingsley, 277 So. 2d 183 (La. App. 173), rev’d on other
grounds, 289 So. 2d 88 (La. 1974).

Darling v. Charleston Community Memorial Hosp., 33 1ll. 2d 326, 211 N.E.2d 253, cert.
denied, 383 U.S. 946 (1966). There are many other cases in accord, some of which are cited
infra.

70 Wash. 2d 73, 431 P.2d 973 (1967).

19 Ohio St. 2d 128, 249 N.E.2d 829 (1969).

Kakligian v. Henry Ford Hosp., 48 Mich. App. 325,210 N.W.2d 463 (1973).

3 N.C. App. 11, S.E.2d 17 (1968).
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324 F. Supp. 233 (N.D. Ind. 1971).

Hospitals owe a duty to exercise such reasonable care as the patient’s known condition
requires and to guard against conditions that should have been discovered by the exercise of
reasonable care. Foley v. Bishop Clarkson Memorial Hosp., 185 Neb. 89, 173 N.W.2d 881
(1970). Moreover, hospitals are held to standards and practices prevailing generally, not only
in the local community but also in similar or like communities in similar circumstances—Dick-
inson v. Mailliard, 175 N.W.2d 588 (Iowa 1970).

2 N.Y.2d 656, 143 N.E.2d 3, 163 N.Y.S.2d 3 (1957).

33 1ll. 2d 326, 211 N.E.2d 253, cert. denied, 383 U.S. 946 (1966).

In support of its position, the court cited Bing v. Thunig, 2 N.Y.2d 656, 143 N.E.2d 3, 163
N.Y.S.2d 3 (1957).

14 A.L.R.3d 873, 879 (1967).

125 Ga. App. 1, 186 S.E.2d 307, aff’d, 229 Ga. 140, 189 S.E.2d 412 (1972).

The New York courts have also recognized that the hospital has a duty to the patient to select
and retain staft physicians with care. See Fiorentino v. Wagner, 19 N.Y.2d 407, 227 N.E.2d
296, 299, 280 N.Y.S.2d 373, 378 (1967), where the court stated: “More particularly, in the
context of the present case, a hospital will not be liable for an act of malpractice performed by
an independently retained healer, unless it has reason to know that the act of malpractice
would take place.”

88 Nev. 207, 495 P.2d 605, cert. denied, 409 U.S. 879 (1972).

1d., 495 P.2d at 608. Readers will recognize that this language of the Nevada court is a para-
phrased summation of Arthur Southwick’s “Hospital Medical Staff Privileges,” 18 DePaul L.
Rev. 655 (1969). See also Pedroza v. Bryant, 101 Wash. 2d 226, 677 P.2d 166 (1984 )—hos-
pitals owe independent duty to patients to use reasonable care in selection and retention of
medical staff; duty does not extend to the patient of a physician who allegedly committed
malpractice in private office practice.

No. 228566 (Super. Ct. Cal., Sacramento County, 1973), rev’d on other grounds, 60 Cal.
App. 3d 728 (1976).

99 Wis. 2d 708, 301 N.W.2d 156 (1981). The opinion of the intermediate court of appeals is
reported at 97 Wis. 2d 521, 294 N.W.2d 501 (1980).

99 Wis. 2d at 723.

239 Cal. Rptr. 810 (Ct. App. 1986).

271 Cal. Rptr. 876 (Ct. App. 1989).

29 US.C. § 1001 et seq.

See, for example, Corcoran v. United Healthcare, Inc., 965 F.2d 1321 (5th Cir. 1992) and
Rodriguez v. Pacificare of Tex., Inc., 980 F.2d 1014 (5th Cir. 1993). But see Dukes v. U.S.
Healthcare, 57 F.3d 350 (3rd Cir. 1995) and Pacificare of Oklahoma, Inc. v. Burrage, 59 F.3d
151 (10th Cir. 1995).

Tex. Civ. Prac. & Rem. Code Ann. § 88.002.

Civ. No. H-97-2702 (U.S.D.C., S.D. Tex., Sept. 18, 1998).
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THE COURT DECIDES

Norton v. Argonaut Insurance Co.
144 So. 2d 249 (La. Ct. App. 1962)

[The plaintiffs are the parents of an infant who died after a medication error in a hospital. She was
given an injection of a heart drug that should have been administered orally. The trial court found in

the plaintiffs’ favor, and the defendants appealed.

Shortly after her birth, the Norton baby was diagnosed as having congenital heart disease and was
placed on Lanoxin (a form of digitalis) to strengthen her heart and reduce her pulse rate. She was dis-
charged from the hospital at two and one-half months of age, and her mother administered the med-
ication at home by using a medicine dropper. The child was readmitted about two weeks later, on

December 29, 1959, by her pediatrician, Dr. Bombet.]

Landry, J.

On this occasion [Dr. Bombet] issued
admission orders on the infant to be
placed in the child’s hospital chart or
record. Included in his admission orders
were instructions regarding medication,
diet, etc., and the notation that special
medication was being administered by the
mother. In this connection it appears that
Mrs. Norton preferred to continue admin-
istration of the daily maintenance dose of
the Lanoxin herself since she had been
performing this function since the child’s
initial admission to the hospital on
December 15th. Dr. Bombet noted in the
hospital admission orders of December
29, 1959, that special medication was
being given by the mother to thusly advise
the hospital staff and employees that
some medication was being administered
the child other than that which he placed
on the order sheet and would, therefore,
be administered by the hospital nursing
staff.

On January 2, 1960 (Saturday) Dr. Stotler
examined the Norton baby at approxi-
mately noon while in the course of making
his rounds in the hospital. As a result of
this examination he concluded that the
child needed an increase in the daily main-
tenance dose of Lanoxin and instructed

Mrs. Norton, who was present in the room,
to increase the daily dose of the Lanoxin
for that day only to 3 c.cs. instead of the
usual 2.5 c.cs. Following this instruction to
Mrs. Norton, Dr. Stotler went to the
nurse’s station in the hospital pediatric
unit floor to check the hospital chart or
record on the Norton infant and noted on
the Doctor’s Order Sheet contained
therein certain instructions among which
only the following is pertinent to the
issues involved herein: “Give 3.0 cc
Lanoxin today for 1 dose only”.

Dr. Stotler’s entry of the foregoing order
for medication constitutes the basis of
plaintiff’s claim against Aetna as the pro-
fessional liability insurer of Dr. Stotler. It is
frankly conceded by Aetna that unless Dr.
Stotler indicated on the order sheet that
he had instructed the patient’s mother to
increase the daily maintenance dose of
Lanoxin to 3.0 c.cs. and administer the
medication, his entry of the aforesaid pre-
scription on the order sheet would indi-
cate that the nursing staff of the hospital
was to give the medication prescribed. It
is further conceded that under such cir-
cumstances the child was subjected to the
possibility of being administered a second
dose of Lanoxin. The possibility thus pre-
sented is exactly what occurred in the
instant case. A member of the nursing
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staff noting Dr. Stotler’s orders, adminis-
tered 3 c.cs. of Lanoxin in its injectible
form instead of the elixir form which Dr.
Stotler intended.... It is readily conceded
by all concerned that the 3 c.cs. of Lanoxin
administered the baby by hypodermic was
a lethal overdose and was in fact the
cause of the infant’s demise.

[The day in question was a Saturday,
and the regular staff was not on duty.
Mrs. Florence Evans, an R.N. whose reg-
ular duties were administrative in
nature, was assisting in the pediatric
unit that day. She had not engaged in
the actual clinical practice of nursing for
some time, and she did not know that
Lanoxin was available in oral form; the
last she knew, Lanoxin was given only
by injection. Noting the doctor’s orders
for “3 cc of Lanoxin,” and seeing no indi-
cation that it had been given, she
decided to inject the medication herself,
even though she sensed that this
“appeared to be a rather large dose,”
according to the court.]

... She discussed the matter very briefly
with the student nurse, Miss Meadows,
and inquired of the Registered Nurse,
Miss Sipes, whether or not the child had
previously received Lanoxin. Mrs. Evans
then examined the patient’s hospital chart
and found nothing [to indicate that] the
child had been receiving Lanoxin while in
the hospital.... Considering administration
of the drug only by hypodermic needle,
Mrs. Evans, accompanied by the Student
Nurse, Miss Meadows, went to the medi-
cine room of the pediatric unit and
obtained two ampules of Lanoxin each
containing 2 c.cs. of the drug in its
injectible form. While pondering the advis-
ability of...administering what she consid-
ered to be a large dose, Mrs. Evans noted
that Dr. Beskin, one of the consultants on
the child’s case, had entered the pediatric
ward so Mrs. Evans consulted him about

the matter and was advised that if Dr.
Stotler prescribed 3 c.cs. he meant 3 c.cs.
Still not certain about the matter Mrs.
Evans also discussed the subject with Dr.
Ruiz and was informed by him in effect
that although the dose was the maximum
dose that if the doctor had prescribed that
amount she could give it. [Despite her
misgivings, she did give the injection. The
baby went into distress, and despite
emergency efforts, she died a little more
than an hour later.]

....The rule applicable in the instant case
is well stated in the following language [of
an earlier Louisiana case]:

(1) A physician, surgeon or dentist,
according to the jurisprudence of this
court and of the Louisiana Courts of
Appeal, is not required to exercise the
highest degree of skill and care possible.
As a general rule it is his duty to exercise
the degree of skill ordinarily employed,
under similar circumstances, by the mem-
bers of his profession in good standing in
the same community or locality, and to
use reasonable care and diligence, alone
with his best judgment, in the application
of his skill to the case.

[1]t is manifest that Dr. Stotler was negli-
gent in failing to denote the intended
route of administration and failing to indi-
cate that the medication prescribed had
already been given or was to be given by
the patient’s mother. It is conceded by
counsel for Dr. Stotler that the doctor’s
oversight in this regard exposed the child
to the distinct possibility of being given a
double oral dose of the medicine.
Although it is by no means certain from
the evidence that a second dose of oral
Lanoxin would have proven fatal, Dr.
Stotler’s own testimony dose [sic] make it
clear that in all probability it would have
produced nausea. In this regard his testi-
mony is to the effect that even if the
strength of two oral doses were sufficient
to produce death in all probability death
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would not result for the reason that nau-
sea produced by overdosing would have
most probably induced the child to vomit
the second dose thereby saving her life.
The contention that Dr. Stotler followed
the practice and custom usually engaged
in by similar practitioners in the commu-
nity is clearly refuted and contradicted by
the evidence of record herein. Of the four
medical experts who testified herein only
Dr. Stotler testified in effect that it was the
customary and usual practice to write a

prescription in the manner shown. The tes-

timony of Drs. Beskin, Bombet and Ruiz
falls far short of corroborating Dr. Stotler
in this important aspect. The testimony of
Dr. Stotler’s colleagues was clearly to the
effect that the better practice is to specify
the route of administration intended.... In
view of the foregoing, we hold that the act
acknowledged by Dr. Stotler does not
relieve him from liability to plaintiffs
herein on the ground that it accorded with
that degree of skill and care employed,
under similar circumstances, by other
members of his profession in good stand-
ing in the community. We find and hold
that the record before us fails to establish
that physicians in good standing in the
community follow the procedure adopted
by defendant herein but rather the con-
trary is shown.

Pretermitting the issue of charitable
immunity (with which we are not herein
concerned in view of the fact that the suit
is against the insurer of the hospital in
the instant case) it is the settled jurispru-
dence of this state that a hospital is
responsible for the negligence of its
employees including, inter alia, nurses
and attendants under the doctrine of
respondeat superior.

[I]t is not disputed that Mrs. Evans was
not only an employee of the hospital but
that on the day in question she was in
charge of the entire institution as the sen-
ior employee on duty at the time.

Although there have been instances in
our jurisprudence wherein the alleged neg-
ligence of nurses has been made the basis
of an action for damages for personal
injuries..., we are not aware of any prior
decision which fixes the responsibility or
duty of care owed by nurses to patients
under their care or treatment. The general
rule, however, seems to be to extend to
nurses the same rules which govern the
duty and liability of physicians in the per-
formance of professional services.
Thus...we find the rule stated as follows:

* * * The same rules that govern the
duty and liability of physicians and sur-
geons in the performance of professional
services are applicable to practitioners
of the kindred branches of the healing
profession, such as dentists, and, like-
wise, are applicable to practitioners such
as drugless healers, oculists, and manip-
ulators of X-ray machines and other
machines or devices.

The foregoing rule appears to be well-
founded and we see no valid reason why
it should not be adopted as the law of
this state. Tested in the light of [this rule]
the negligence of Mrs. Evans is patent
upon the face of the record. We readily
agree with the statement of Dr. Ruiz that
a nurse who is unfamiliar with the fact
that the drug in question is prepared in
oral form for administration to infants by
mouth is not properly and adequately
trained for duty in a pediatric ward. As
laudable as her intentions are conceded
to have been on the occasion in ques-
tion, her unfamiliarity with the drug was
a contributing factor in the child’s death.
In this regard we are of the opinion that
she was negligent in attempting to
administer a drug with which she was
not familiar. While we concede that a
nurse does not have the same degree of
knowledge regarding drugs as is pos-
sessed by members of the medical pro-
fession, nevertheless, common sense
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dictates that no nurse should attempt to
administer a drug under the circum-
stances shown in [this] case. Not only
was Mrs. Evans unfamiliar with the medi-
cine in question but she also violated
what has been shown to be the rule gen-
erally practiced by the members of the
nursing profession in the community and
which rule, we might add, strikes us as
being most reasonable and prudent,
namely, the practice of calling the pre-
scribing physician when in doubt about
an order for medication.... For obvious
reasons we believe it the duty of a nurse
when in doubt about an order for med-
ication to make absolutely certain what
the doctor intended both as to dosage
and route....

The evidence...leaves not the slightest
doubt that when Dr. Stotler entered the
order for the medication on the chart, it
was the duty of the hospital nursing staff
to administer it. Dr. Stotler frankly con-
cedes this important fact and for that
reason acknowledged that he should
have indicated on the chart that the med-
ication had been given or was to be given
by the mother, otherwise some nurse on
the pediatric unit would give it as was
required of the hospital staff. Not only
was there a duty on the part of Dr.
Stotler to make this clear so as to pre-
vent duplication of the medication but
also he was under the obligation of spec-
ifying or in some manner indicating the
route considering the drug is prepared in
two forms in which dosage is measured
in cubic centimeters. In dealing with
modern drugs, especially of the type with

which we are herein concerned, it is the
duty of the prescribing physician who
knows that the prescribed medication
will be administered by a nurse or third
party, to make certain as to the lines of
communication between himself and the
party whom he knows will ultimately exe-
cute his orders. Any failure in such com-
munication which may prove fatal or inju-
rious to the patient must be charged to
the prescribing physician who has full
knowledge of the drug and its effects
upon the human system. The duty of
communication between physician and
nurse is more important when we con-
sider that the nurse who administers the
medication is not held to the same
degree of knowledge with respect
thereto as the prescribing physician. It,
therefore, becomes the duty of the physi-
cian to make his intentions clear and
unmistakable. If, as the record shows, Dr.
Stotler had ordered elixir Lanoxin, or
specified the route to be oral, it would
have clearly informed all nurses of his
intention to administer the medication by
mouth. Instead, however, he wrote his
order in an uncertain, confusing manner
considering that the drug in question
comes in oral and injectible form and
that in both forms dosage is prescribed
in terms of cubic centimeters.

It is settled jurisprudence of this state
that where the negligence of two persons
combines to produce injury to a third, the
parties at fault are [jointly] liable to the
injured plaintiff.

[Thus, in unfortunately awkward lan-
guage, the court affirms the jury’s ver-
dict and hold everybody liable.]
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Norton v. Argonaut Insurance Co. Discussion Questions

1. How many mistakes can you count in this set of facts? At how many
points could the chain of errors have been interrupted?

2. Ifyou were the hospital administrator, the chief of the medical statf, or
the chief of nursing, what action would you take to prevent recurrence
of this tragedy?

3. It is nearly 50 years after this child’s death, yet a 2007 report by the
Institute of Medicine (“Preventing Medication Errors”) states that at
least 1.5 million people are injured each year because of medication
errors. According to the report, on average there is at least one medica-
tion error per hospital per patient per day. What safeguards are in place
in hospitals today to avoid these kinds of mistakes?

4. What does “pretermitting” mean?

THE COURT DECIDES

Johnson v. Misericordia Community Hospital
99 Wis. 2d 708, 301 N.W.2d 156 (1981)

[This case involves negligent surgery performed on Mr. Johnson by a Dr. Salinsky at Misericordia hospi-
tal in July 1975. Because of undisputed negligence by the doctor, the patient (plaintiff) has “a perma-
nent paralytic condition of his right thigh muscles with resultant atrophy and weakness and loss of
function.” The doctor settled before trial, but the hospital disputed allegations that it was negligent. A
verdict in favor of the plaintiff was affirmed by the court of appeals.

The Misericordia Community Hospital had previously been a religiously affiliated hospital but was
sold to a private group of physicians who first operated it as a nursing home but subsequently reinsti-
tuted acute care services there. At the time of the incidents complained of, it had never been accredited
by the Joint Commission.]

Coffey, J. failed to answer any of the questions
pertaining to his malpractice insurance,
On March 5, 1973, ...Dr. Salinsky applied for i.e., carrier, policy number, amount of
orthopedic privileges on the medical staff. coverage, expiration date, [and] agent,
In his application, Salinsky stated that he and represented that he had requested
was on the active medical staff of [other privileges only for those surgical proce-
hospitals and that] his privileges at other dures in which he was qualified by certi-
hospitals had never “been suspended, fication.
diminished, revoked, or not renewed.” In In addition to requiring the above
another part of the application form, he information, the application provided
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that significant misstatements or omis-
sions would be a cause for denial of
appointment. Also, in the application,
Salinsky authorized Misericordia to con-
tact his malpractice carriers, past and
present, and all the hospitals that he
had previously been associated with, for
the purpose of obtaining any informa-
tion bearing on his professional compe-
tence, as well as his moral and ethical
qualifications for staff membership. [The
application also contained language
releasing the hospital for any liability as
a result of doing a background check on
the applicant.]

Mrs. Jane Bekos, Misericordia’s medical
staff coordinator (appointed April of
1973) testifying from the hospital
records, noted that Salinsky’s appoint-
ment to the medical staff was recom-
mended by the then hospital administra-
tor, David A. Scott, Sr., on June 22, 1973.
Salinsky’s appointment and requested
orthopedic privileges, according to the
hospital records, were not marked
approved until August 8, 1973. This
approval of his appointment was
endorsed by Salinsky himself. Such
approval would, according to accepted
medical administrative procedure, not be
signed by the applicant but by the chief
of the respective medical section. Addi-
tionally, the record establishes that Salin-
sky was elevated to the position of Chief
of Staff shortly after he joined the med-
ical staff. However, the court record and
the hospital records are devoid of any
information concerning the procedure uti-
lized by the Misericordia authorities in
approving either Salinsky’s appointment
to the staff with orthopedic privileges or
his elevation to the position of Chief of
Staff.

Mrs. Bekos testified that although her
hospital administrative duties entailed
obtaining all the information available
regarding an applicant from the hospitals

and doctors referred to in the application
for medical staff privileges, she failed to
contact any of the references in Salin-
sky’s case. In her testimony she
attempted to justify her failure to investi-
gate Salinsky’s application because she
believed he had been a member of the
medical staff prior to her employment in
April of 1973, even though his application
was not marked approved until some four
months later on August 8, 1973. Further,
Mrs. Bekos stated that an examination of
the Misericordia records reflected that at
no time was an investigation made by
anyone of any of the statements recited
in his application.

At trial, the representatives of two Mil-
waukee hospitals...gave testimony con-
cerning the accepted procedure for evalu-
ating applicants for medical staff
privileges. Briefly, they stated that the
hospital’s governing body, i.e., the board
of directors or board of trustees, has the
ultimate responsibility in granting or
denying staff privileges. However, the
governing board delegates the responsi-
bility of evaluating the professional quali-
fications of an applicant for clinical privi-
leges to the medical staff. The credentials
committee (or committee of the whole)
conducts an investigation of the applying
physician’s or surgeon’s education, train-
ing, health, ethics and experience
through contacts with his peers in the
specialty in which he is seeking privi-
leges, as well as the references listed in
his application to determine the veracity
of his statements and to solicit comments
dealing with the applicant’s credentials.
Once [this has been done, a recommen-
dation is relayed] to the governing body,
which...has the final appointing authority.

The record demonstrates that had
[such an investigation been conducted,
Misericordia] would have found, contrary
to [Dr. Salinsky’s] representations, that
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he had in fact experienced denial and
restriction of his privileges, as well as
never having been granted privileges at
the very same hospitals he listed in his
application. This information was readily
available to Misericordia, and a review of
Salinsky’s associations with various Mil-
waukee orthopedic surgeons and hospi-
tal personnel would have revealed that
they considered Salinsky’s competence
as an orthopedic surgeon suspect, and
viewed it with a great deal of concern.

[The court summarizes some of Dr.
Salinsky’s professional history. At one
hospital his request for expanded ortho-
pedic privileges was denied after being on
the staff for a year and a half. At another,
his privileges were temporarily suspended
and subsequently limited after a report of
“continued flagrant bad practices.” At a
third, his initial application for privileges
was flatly denied. The court adds, “The
testimony at trial established many other
discrepancies in Salinsky’s Misericordia
application,” and it points out that
experts in the field testified that, in their
opinion, a prudent hospital would not
have granted Salinsky’s application under
these circumstances.]

The jury found that the hospital was
negligent in granting orthopedic surgical
privileges to Dr. Salinsky and thus appor-
tioned eighty percent of the causal negli-
gence to Misericordia. Damages were
awarded in the sum of $315,000 for past
and future personal injuries and $90,000
for past and future impairment of earning
capacity....

Issues

1. Does a hospital owe a duty to its
patients to use due care in the selection
of its medical staff and the granting of
specialized surgical (orthopedic) privi-
leges?

2. What is the standard of care that a
hospital must exercise in the discharge of

this duty to its patients[,] and did Miseri-
cordia fail to exercise that standard of
care in this case?

At the outset, it must be noted that Dr.
Salinsky was an independent contractor,
not an employee of Misericordia, and that
the plaintiff is not claiming that Miseri-
cordia is vicariously liable for the negli-
gence of Dr. Salinsky under the theory of
respondeat superior. Rather, Johnson’s
claim is premised on the alleged duty of
care owed by the hospital directly to its
patients.

... “The concept of duty in Wisconsin,
as it relates to negligence cases, is irrev-
ocably interwoven with foreseeability.
Foreseeability is a fundamental element
of negligence.” In [a prior case,] this
court set the standard for determining
when a duty arises:

A defendant’s duty is established
when it can be said that it was foresee-
able that his act or omission to act may
cause harm to someone. A party is negli-
gent when he commits an act when
some harm to someone is foreseeable.
Once negligence is established, the
defendant is liable for unforeseeable
consequences as well as foreseeable
ones. In addition, he is liable to unfore-
seeable plaintiffs.

Further, we defined the term “duty” as
it relates to the law of negligence:

The duty of any person is the obliga-
tion of due care to refrain from any act
which will cause foreseeable harm to oth-
ers even though the nature of that harm
and the identity of the harmed person or
harmed interest is unknown at the time
of the act.

Thus, the issue of whether Misericor-
dia should be held to a duty of due care
in the granting of medical staff privileges
depends upon whether it is foreseeable
that a hospital’s failure to properly
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investigate and verify the accuracy of an
applicant’s statements dealing with his
training, experience and qualifications as
well as to weigh and pass judgment on
the applicant would present an unreason-
able risk of harm to its patients. The fail-
ure of a hospital to scrutinize the creden-
tials of its medical staff applicants could
foreseeably result in the appointment of
unqualified physicians and surgeons to
its staff. Thus, the granting of staff privi-
leges to these doctors would undoubt-
edly create an unreasonable risk of harm
or injury to their patients. Therefore, the
failure to investigate a medical staff
applicant’s qualifications for the privi-
leges requested gives rise to a foresee-
able risk of unreasonable harm and we
hold that a hospital has a duty to exer-
cise due care in the selection of its med-
ical staff.

Our holding herein is in accord with the
public’s perception of the modern day
medical scientific research center with its
computed axial tomography (CATscan),
radio nucleide imaging thermography,
microsurgery, etc., formerly known as a
general hospital. The public is indeed
entitled to expect quality care and treat-
ment while a patient in our highly techni-
cal and medically computed hospital
complexes. The concept that a hospital
does not undertake to treat patients,
does not undertake to act through its
doctors and nurses, but only procures
them to act solely upon their own respon-
sibility, no longer reflects the fact.... [T]he
person who avails himself of our modern
“hospital facilities”...expects that the
hospital staff will do all it reasonably can
to cure him and does not anticipate that
its nurses, doctors and other employees
will be acting solely on their own respon-
sibility.

Further, our holding is supported by
the decisions of a number of courts from
other jurisdictions. These cases hold that

a hospital has a direct and independent
responsibility to its patients, over and
above that of the physicians and sur-
geons practicing therein, to take reason-
able steps to (1) insure that its medical
staff is qualified for the privileges
granted and/or (2) to evaluate the care
provided.

[The court here embarks on a lengthy dis-
cussion of similar cases from various other
states. It particularly points out the leading
case of Darling v. Charleston Community
Memorial Hosp. in which the Supreme Court
of lllinois found a direct duty flowing from
hospital to patient regarding the qualifica-
tions of members of the medical staff. The
Johnson court favorably quotes from the
Darling opinion, including the following
passage: “The Standards for Hospital
Accreditation, the state licensing regula-
tions and the defendant’s bylaws demon-
strate that the medical profession and other
responsible authorities regard it as both
desirable and feasible that a hospital
assume certain responsibilities for the care
of the patient.”]

There was credible evidence to the
effect that a hospital, exercising ordinary
care, [would have known of the deficien-
cies in Dr. Salinsky’s qualifications and]
would not have appointed Salinsky to its
medical staff....

This court has held “* * * a jury’s find-
ing of negligence * * * will not be set
aside when there is any credible evidence
that under any reasonable view supports
the verdict. * * *” Thus, the jury’s finding
of negligence on the part of Misericordia
must be upheld [because] the testimony
of [the expert witnesses] constituted
credible evidence which reasonably sup-
ports this finding.

In summary, we hold that a hospital
owes a duty to its patients to exercise rea-
sonable care in the selection of its medical
staff and in granting specialized privileges.
The final appointing authority resides in
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the hospital’s governing body, although it
must rely on the medical staff and in partic-
ular the credentials committee (or commit-
tee of the whole) to investigate and evalu-
ate an applicant’s qualifications for the
requested privileges. However, this delega-
tion of the responsibility to investigate and
evaluate the professional competence of
applicants for clinical privileges does not
relieve the governing body of its duty to
appoint only qualified physicians and sur-
geons to its medical staff and periodically
monitor and review their competency. The
credentials committee (or committee of the
whole) must investigate the qualifications of
applicants. [Paragraph break added.]

The facts of this case demonstrate that
a hospital should, at a minimum, require
completion of the application and verify
the accuracy of the applicant’s state-
ments, especially in regard to his med-
ical education, training and experience.
Additionally, it should: (1) solicit informa-
tion from the applicant’s peers, including
those not referenced in his application,
who are knowledgeable about his educa-
tion, training, experience, health, compe-
tence and ethical character; (2) deter-
mine if the applicant is currently licensed

to practice in this state and if his licen-
sure or registration has been or is cur-
rently being challenged; and (3) inquire
whether the applicant has been involved
in any adverse malpractice action and
whether he has experienced a loss of
medical organization membership or
medical privileges or membership at any
other hospital. The investigating commit-
tee must also evaluate the information
gained through its inquiries and make a
reasonable judgment as to the approval
or denial of each application for staff
privileges. The hospital will be charged
with gaining and evaluating the knowl-
edge that would have been acquired had
it exercised ordinary care in investigating
its medical staff applicants and the hos-
pital’s failure to exercise that degree of
care, skill and judgment that is exercised
by the average hospital in approving an
applicant’s request for privileges is negli-
gence. This is not to say that hospitals
are insurers of the competence of their
medical staff, for a hospital will not be
negligent if it exercises the noted stan-
dard of care in selecting its staff.

The decision of the Court of Appeals is
affirmed.

Johnson v. Misericordia Community Hospital
Discussion Questions

1. In 1881 Oliver Wendell Holmes, Jr., wrote this in his classic treatise The
Commeon Law: “The life of the law has not been logic; it has been expe-
rience. The felt necessities of the time, the prevalent moral and political
theories, institutions of public policy, avowed or unconscious, even the
prejudices which judges share with their fellow men, have had a good
deal more to do than the syllogism in determining the rules by which
men should be governed.” How is this case an example of the truth of
this passage?
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2.

3.

Do you agree with the court’s rationale? What would have been the
implications of the opposite result?

Do you agree with the court’s statement of how the public perceives a
modern hospital today? What evidence is there to support this statement?
Does this decision mean that a hospital will be liable for every incident
of malpractice committed by its nonemployee members of the medical
staff? Why or why not?



CHAPTER

ADMISSION AND DISCHARGE

After reading this chapter, you will

* know the law regarding the hospital’s duty to admit and
care for patients under routine and emergency circum-
stances.

e recognize that not-for-profit hospitals have certain obligations
to provide benefits to the community because of their not-
for-profit, tax-exempt status.

e understand the kinds of issues that arise upon the admission
and discharge of psychiatric patients.

e have new knowledge about issues in managed care.

As the title suggests, this chapter addresses legal issues relating to hospital
admission and discharge. The chapter covers the following:

e access to healthcare and voluntary admission (including the right to
care, the admissions process, the right to equal protection, and
hospitals’ obligations under the Hill-Burton Act and similar laws);

e admission and treatment of mentally ill patients (including involun-
tary commitment and the standard of care for administering medica-
tions);

e discharge from the hospital; and

e utilization review, peer review, and managed care issues.

Access to Healthcare and Voluntary Admission
The General Right to Care
It is important to emphasize at the beginning that hospitals do not admit

patients; physicians do. Nevertheless, hospitals must have admission and
ischarge policies because, among other reasons, hospital policies often
discharge pol b R g oth , hospital pol ft
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dictate the legal issues involved in any given case. For example, the types
of services the hospital offers determine who can be admitted, and infor-
mation gathered during the admission process determines whether vital
medical and business records will be accurate.

Various factors affect a patient’s right to be admitted to a healthcare
facility. The first consideration is whether the patient’s condition is an
emergency and whether the hospital has the facilities and staff to treat that
emergency. (Care of emergency patients is discussed in more detail in
Chapter 8.) A second factor may be whether the patient has been treated
at the hospital before. A third relates to the hospital’s ownership; a gov-
ernmental hospital is often subject to different standards of care than
those imposed on private hospitals. A fourth point is whether the facility
has received federal funding under the Hill-Burton Act; if so, there may
be a duty to provide service for an indigent person.

It is “black-letter law” (a general rule) that a nonemergency patient
has no legal right to be admitted to any voluntary or proprietary hospital
or to most governmental hospitals.! (See The Court Decides: Hill v. Obio
County at the end of this chapter.) Thus, most institutions can generally
accept or refuse nonemergency cases with impunity as long as admission
policies are not illegally discriminatory and the relevant Hill-Burton Act
regulations are followed. Refusal to admit, therefore, does not ordinarily
give the patient grounds to challenge hospital admission policies. How-
ever, contractual arrangements could create an exception to this general
rule. A hospital that enters into a contract with a particular group of
patients or with another party (such as an employer or a managed care
plan) has a duty to admit group members whenever the need arises and
the hospital is capable of providing needed services. Breach of this con-
tractual obligation gives the other party or the beneficiary a right to sue
for damages.?

In addition, individuals’ rights under the U.S. Constitution and var-
ious civil rights statutes must be respected. Healthcare is not considered a
fundamental right—such as voting,3 freedom of speech, and the right to
counsel in a criminal trial*—but hospitals may not discriminate on the
basis of race, color, creed, national origin, or similar suspect classifications.
The reasons are sometimes based on constitutional principles (for exam-
ple, when “state action” is involved), but more often they depend on fed-
eral and state civil rights laws (the details of which are beyond the scope
of this text).

In short, although there is usually no constitutional basis for claim-
ing that an individual has a right to healthcare or payment for it from pub-
lic funds,® both access and payment are affected by various statutes.®
These laws differ from jurisdiction to jurisdiction and in accordance with
political and economic developments. For example, it remains to be seen
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how public policy will ultimately deal with the social issue of the many
millions of U.S. residents who do not have health insurance coverage.

Right to Admission and Services

Despite most hospitals’ relative freedom to refuse care for nonemergency
patients, legal risks arise when a hospital asserts this right too vigorously
(these risks are explored more fully in Chapter 8). Admission policies based
on discriminatory criteria, such as race or inability to pay, raise serious legal
issues and generate lawsuits. Even refusing treatment of difficult, disruptive
persons whose presence may seriously interfere with the care of other
patients is a matter of concern.

Rather than focusing on whether a patient has a right to be admit-
ted, the hospital should be attentive to its purpose and role in the commu-
nity. Having defined its purpose and role—its mission—the hospital must
work to provide adequate facilities, equipment, and staff to fulfill that mis-
sion. If such policies are adhered to, the narrow legal question of the
patient’s right to admission does not generally appear.

Governmental hospitals are creatures of statute and are established for Governmental
specific purposes. Many such statutes sort the hospital’s intended benefi- Hospitals and

ciaries according to their particular disease, financial status, or place of the Duty to
Provide

residence. Under these statutes, a patient who falls within the intended
Services

class of beneficiaries usually has a right to be treated. However, even if
such a legal right exists, it is not absolute. For example, a right to treat-
ment will be subject to the hospital’s actual ability (e.g., staffing levels,
available space and equipment) to provide the care needed. The right to
treatment will also depend on the rules and regulations of the governing
board. For example, the board might properly require proof of inability
to pay when the hospital’s statutory purpose is to serve the indigent.
(Note that even if the hospital’s statutory mandate is to care for those
unable to pay, the law does not prevent the hospital from admitting
patients who are able to pay if facilities are available.)

Like a private hospital, a governmental hospital may usually exclude
persons suffering from a condition that the facility is not equipped to treat.
For example, a general hospital may ordinarily deny admission to a mental
health patient or to one afflicted with a contagious disease when facilities
and staff are not available to care for these people properly. The patients
would have no cause of action for being refused admission, particularly if
their admission would endanger other patients.

Governmental hospitals owe the same duty of care to emergency
patients as do other hospitals: to stabilize the patient’s condition. Even if
an individual is not within the group of persons the facility was set up to
serve, refusing to give emergency care is not justified just because that



a The Law of Healthcare Administration

Local
Government’s
Duty to
Reimburse for
Care

individual is outside the class of persons the governmental hospital is set
up to serve (see discussion and case citations on this in Chapter 8).

Most states have statutes providing for payment from public funds for certain
medical services furnished to indigent persons. Legislation differs signifi-
cantly from state to state on the services covered, the patients entitled to care,
the process for payment, and the facilities that can render services. Typically
the statutes require municipal or county governments to pay for emergency
medical care given to indigent persons wherever the care is rendered. These
laws have withstood constitutional challenges.” Healthcare administrators
must be aware of local statutes and judicial decisions that determine an insti-
tution’s right to reimbursement.

In many states, counties are required to reimburse for emergency
medical care given to indigent residents. In Arizona, for example, if an indi-
gent patient who needed emergency care were admitted to a private hospital,
the county’s obligation to pay for the services would continue throughout
the period of hospitalization, even after the emergency ended. In St. Joseph’s
Hospital and Medical Center v. Maricopa County an indigent patient was
admitted to a private hospital for emergency treatment. Later the agency
responsible for paying the medical expenses could have ended its obligation
to reimburse the private hospital by arranging the patient’s transfer to a
county-owned facility. It did not do so, and the government had to pay for
the entire hospitalization.® Similarly, in Nevada a county has a duty to pay for
emergency care whether rendered at a county hospital or elsewhere, and prior
governmental consent is not required if the patient’s condition threatens his
life or causes permanent impairment.?

The duty to pay for the care of indigents is, obviously, becoming a
major policy issue given the sharp increase in the number of illegal immi-
grants and other uninsured persons in many states.

Also of concern is reimbursement for healthcare furnished to persons
who (a) have been found guilty of a crime, (b) are in custody or under arrest
awaiting trial, and (c) have been injured during apprehension. The duty to
pay may differ depending on the status of the patient. One must also distin-
guish between the duty to provide or summon care and the government’s
duty to pay for that care. Failure to obtain medical assistance for a prisoner
or person in custody can lead to liability for negligence. For example, an Indi-
ana municipality was liable for the wrongful death of a person arrested for
being drunk and disorderly on the ground that the police knew or ought to
have known that the person needed medical treatment.10

The Bill of Rights prohibits “cruel and unusual” punishment, and this
has been interpreted to require governments to provide convicted prisoners
with adequate medical treatment.!1 The due process clauses of the Fifth and
Fourteenth Amendments require that persons who have not been convicted
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but who have been detained or are under arrest be given essential food, shel-
ter, clothing, and medical care.12 On the other hand, a person not depend-
ent on the government has no constitutional right to medical care,!3 and the
right to receive care is not necessarily accompanied by a right to have that
care paid for by the government.

Some laws clearly say that the government must pay for care given to
prisoners!4 or persons in police custody (see The Law in Action).15 (The duty
to pay might be limited to cases in which the

government’s institutional facilities are inad-

equatel® or where the prisoner, or the fami- The Law in Action
ly, is unable to pay.l7) Most states’ legisla-
In my experience, the government’s
obligation to pay for care is the reason
some police forces will not officially
arrest an injured suspect until after
pay a nongovernment provider for that emergency treatment has been com-
care.18 The statutes might not apply to per- pleted.

tion, however, simply upholds a prisoner’s
right to receive medical care and is silent on
the question of the government’s duty to

sons injured by the police at the scene of an

alleged crime or while being apprehended,

because such a person is not under arrest or in custody. Although the police
probably have a duty in such circumstances to seek medical care for the
injured person, the government is not obligated by either common or con-
stitutional law to pay the care provider; that obligation arises, if at all, only
through legislation.

For example, in City of Revere v. Massachusetts General Hospital,
Patrick Kivlin attempted to flee from the scene of a crime and was shot by
a police officer.1? The police summoned an ambulance, which took Mr.
Kivlin to Massachusetts General Hospital, where he remained for nine
days. Although he was in police custody and a warrant had been issued, he
was not officially arrested until the date of his discharge from the hospi-
tal. A month later he was again hospitalized, but the city of Revere refused
to pay for either hospitalization.

The Supreme Judicial Court held that Massachusetts contract law pro-
vided no basis for ordering the city to pay, but it found that the Eighth Amend-
ment’s prohibition against cruel and unusual punishment did require it to do
$0.20 After granting certiorari, the U.S. Supreme Court overruled the Supreme
Judicial Court’s finding on the Eighth Amendment issue: “Because there had
been no formal adjudication of guilt against Kivlin at the time he required med-
ical care, the Fighth Amendment has no application.” Although the Supreme
Court noted that due process requires persons in Mr. Kivlin’s situation be given
care, local government had no duty to pay for that care in the absence of state
legislation. Thus, just as the state may deny payment for an elective abortion?!
and the federal government may restrict Medicaid payments for abortions,22
the city of Revere was not required to pay Massachusetts General Hospital 23
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The Law in Action

Remember, the Supreme Court’s role is
not necessarily to do justice in every
case but to decide fundamental issues.
In Revere the issue was an interpreta-
tion of the Eighth Amendment. Because
the source of payment is not a consti-
tutional issue (under the Eighth
Amendment or otherwise), that issue
was left to the wisdom of the legisla-
ture of the Commonwealth of Massa-
chusetts.

Not exactly an equitable result, but so sayeth
the Supreme Court of the United States (see
The Law in Action).

Reasonable Care Requirements and
Admission Forms

Once patients are admitted to a hospital there
is, of course, a duty to exercise reasonable
care for their treatment. Moreover, a kind of
virtual admission can occur and the duty to
exercise reasonable care can arise even with-
out formal admission procedures. Consider
LeJeune Road Hospital, Inc. v. Watson.2% In
this case the hospital refused a bed to a minor
suffering from appendicitis because his

mother had not paid the required advance deposit. Staff members had already
put a hospital gown on the boy and examined him, but surgery was delayed until
his parents could find an institution that would care for him. In defending
against the parents’ lawsuit the hospital contended that formal admission had
not occurred and that no duty to exercise reasonable care had been created. This
argument was flatly rejected. The court held that even though the hospital had
no positive duty to admit, as a practical matter admission had occurred.

Certain practices must be followed once a decision is made to admit a
patient. Although the specifics may vary from hospital to hospital, in general
the admission process (“registration”) must include collection of the follow-
ing types of information:

e demographics, such as patient name, address, telephone number, marital
status (or personal representative if other than a spouse), gender, race,
and social security number;

e religious affiliation (if the patient cares to disclose that information);

® emergency contacts;

e identity of and demographics on the financially responsible party (e.g.,
patient, parent, guardian);

® insurance coverage(s);

e name of the admitting physician;

e patient’s language preferences and English proficiency;

® special needs (e.g., sign-language interpretation); and

e special requests regarding release of patient information.

Also at the time of registration the patient and family must be given a
wide range of information, both out of general courtesy and because of legal
requirements. This information includes the following:
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e general hospital information (e.g., maps; telephone numbers; parking
restrictions; visiting, cafeteria, and gift-shop hours);

e where to store personal belongings, and what to do with valuables;

e smoking regulations;

* generalized consent for routine care and diagnostic procedures (which
must be signed and placed in the medical record and which does not sub-
stitute for a detailed informed consent for significant medical procedures);

* the hospital’s “Notice of Privacy Practices”; and

e other relevant hospital information.

The preceding lists are not all inclusive and are provided here for the
reader’s information only. Legal counsel can discuss the full range of issues to
be addressed at registration.

Hill-Burton Act and Mandated Free Care

The purpose of the Hospital Survey and Construction Act, enacted in 1946
and commonly known as the Hill-Burton Act, was to provide federal financ-
ing for the construction and modernization of publicly owned and not-for-
profit hospital facilities.25 For political reasons, and despite President Tru-
man’s attempts to create a national health service, the legislation did not
contain any provisions for the government to pay for services rendered in
Hill-Burton facilities. Two decades passed before Congress enacted
Medicare.

To accommodate President Truman, Hill-Burton required recipients
of financial assistance to furnish a “reasonable volume” of services for persons
unable to pay, unless the providers were financially unable to do s0.2¢ This
provision became known as the hospital’s uncompensated care obligation.
The statute also required that hospital facilities financed with federal funds be
made available to all persons in the community, a duty commonly referred to
as the community service obligation.2”

For political reasons the Hill-Burton program was implemented
through the states. The states were given responsibility for determining the
need for facilities, establishing a statewide plan, and obtaining assurances
from grant applicants that they would comply with the uncompensated care
and community service obligations.28 Thus, the Hill-Burton Act potentially
represented a means of providing healthcare to the poor. For many years,
however, the requirements were not implemented effectively. The initial
administrative regulations did not actually require the states to ensure that
financially assisted institutions were furnishing free care. They also failed
to define a “reasonable volume” of services or to specify patient eligibility
criteria. Because of these enforcement lapses, several Hill-Burton class-
action lawsuits contended that some institutions were violating the law
because (a) they required cash deposits or evidence of adequate insurance
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before admitting patients or (b) they automatically billed patients without
regard to their ability to pay. The first case of this kind—in a federal dis-
trict court in Louisiana—held that the Secretary of the Department of
Health, Education, and Welfare (HEW; this is now the Department of
Health and Human Services) had violated his statutory obligations to
enforce the Hill-Burton assurances.2? The court ordered the hospitals to
develop rules for implementing their obligations and to submit these for
court review.30

Following this and other decisions, HEW set forth new regulations
holding that an institution that received Hill-Burton financing could pre-
sume to meet its uncompensated care obligation by budgeting a certain
minimum amount for free care or by simply certifying that it did not
refuse admission solely because of inability to pay. (The latter option for
compliance was sometimes referred to as the “open-door policy.”31)

The community-service obligation was interpreted as requiring all
Hill-Burton hospitals to serve Medicaid patients32 and to extend emer-
gency care to any person residing or employed in the hospital’s service
area regardless of ability to pay.33 All services had to be nondiscriminatory
with regard to race, color, creed, or national origin. A patient denied char-
ity care was entitled to procedural due process: adequate notice of eligibil-
ity criteria, written reasons for denial, and an opportunity to appeal an
adverse decision to an impartial administrator.3* When a hospital could
not demonstrate compliance for particular years it could be required to
remedy the deficits.35

The regulations held that the uncompensated care obligation lasted
for 20 years after construction of the facility (in the case of a loan, for the
length of the loan). They also delegated to state Hill-Burton agencies the
task of identifying persons eligible for uncompensated care according to
certain specified criteria and made states responsible for monitoring hos-
pital compliance, applying sanctions in cases of noncompliance, and post-
ing notices to patients that uncompensated care was available.36 The 1973
rules, however, permitted hospitals to treat bad debts as “free care” by
allowing the determination of eligibility to be made after rendering the
services and billing the patient (see Legal Brief). Factors used to deter-
mine uncompensated care included insurance coverage, family income,
family size, state standards for Aid to Families with Dependent Children,
and federal poverty guidelines. The state agency also established for each
healthcare institution the reasonable level of uncompensated services after
considering the institution’s budget and annual statement, the nature and
volume of services, the need within the service area, and the ability of
other nearby healthcare organizations to provide charity care.

Several lawsuits were filed to challenge these regulations. The uncompen-
sated care guidelines were consistently upheld,3” and the 20-year limitation on
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the obligation was said to be consistent with congressional intent.3% On the
other hand, the regulations permitting routine billing of patients and post-
poning the determination of eligibility for free care until services were ren-
dered were held to be invalid.3 Subject to certain exceptions—including a
medical emergency, for example—the amended rules required a written
determination of a patient’s eligibil-

ity before services were provided.

The National Health Plan- Legal Brief
ning and Resource Development
Act of 1974 (Public Law 93-641) Equating “bad debts” with “free care” meant that

whether a patient could not pay or simply would

not pay, the hospital could still count the amount of
the unpaid bill toward its Hill-Burton obligation.
tuted a somewhat more restrictive This was seen as contrary to the spirit of the law,
scheme of providing federal funds which was to provide care to those unable to pay.

to modernize healthcare institu-

tions.40 This legislation not only ‘:“:“:“:":“:“:“:“:“:‘

recognized the continuing obliga-

essentially terminated the original
Hill-Burton program and substi-

tion of hospitals to provide uncompensated care and community service,
but it also mandated new regulations. Congress now acknowledged that
Hill-Burton had never been effectively implemented, and thus the new law
placed greater responsibility on HEW to enforce the provisions for care of
the indigent. The statute also provided that funding of projects under the
new law would obligate the recipients to furnish uncompensated care and
community service for an indefinite period. Because the new law was not
retroactive, however, institutions that received funds before 1975 could
still claim the 20-year limit on their obligation.4!

Over the years, restraints on the federal budget have restricted
appropriations of new funds for hospital construction, and the 20-year
uncompensated care obligations have expired. Healthcare administrators
must, therefore, review their institutions’ history of federal funding to
determine their obligations under either the Hill-Burton law or the regu-
lations that implemented the health planning law. Because of the passage
of time, these two measures are less significant now than they once were.
They may have some lingering viability for some institutions, however.

Admission and Treatment of Mentally Ill Patients

The legal rights of a mentally ill and incompetent patient are determined by
both constitutional law and state statutes. Because both of these sources of
law are continually evolving, hospital management needs competent, current
advice concerning emergency treatment, temporary detention, and formal
admission of these persons.
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As explained in Chapter 8, a general hospital’s refusal to extend emer-
gency care to an incompetent or mentally ill patient could lead to tort liabi-
lity. On the other hand, a refusal to admit such a person will not usually lead
to liability if the hospital is not staffed or equipped for psychiatric patients.
Nevertheless, at the request of relatives, social welfare agencies, or the police
an acute care hospital may decide to admit temporarily an unwilling, incom-
petent patient for the patient’s own safety or for the protection of others.
Unless admission procedures follow local statutory procedures carefully, the
hospital risks liability to the unwilling patient for the intentional torts of false
imprisonment and /or assault and battery.

The hospital should make certain that only reasonable force is used to
restrain a patient, that detention continues only for a reasonable time within
statutory limits, and that restraint or detention have the legitimate purpose
of protecting the patient or third parties. Medical and administrative person-
nel must be certain that they are following statutory requirements regarding
involuntary admission.4#2 Unwilling, incompetent patients should be admit-
ted or detained only on the order of a licensed physician exercising profes-
sional judgment in good faith. When professional persons are acting in good
faith and according to constitutional and statutory requirements, the risks of
liability are small.43

Involuntary Commitment
Because institutionalization represents a significant deprivation of personal lib-
erty, state statutes governing the civil commitment of mentally ill persons must
ensure that the patient is granted both substantive and procedural due process
of law.#* A person may not be committed involuntarily unless mental illness
presents a danger to the patient or to third parties.*> Danger to self can be found
if patients cannot provide the basic necessities of life or if there are indications
that they may harm themselves. Unless persons are adjudged dangerous to
themselves or others, indefinite confinement in a state mental hospital without
treatment violates their right to due process, and the officials responsible for
such confinement can be personally liable under civil rights laws.46

When mentally ill patients present a danger to themselves, a state has
a legitimate interest—under its parens patriac powers—to provide needed
care.47 If mentally ill patients present a danger to the community or to third
parties, civil commitment is justified by the state’s police power to regulate
matters of health, safety, and welfare.48 Many states require evidence of a
timely overt act or threat of violence to show that the patient represents a
danger. To meet such a standard, however, requires psychiatrists and other
professionals to predict a patient’s behavior, a task that may be scientifically
or medically impossible (see Legal Brief).

Balancing the legitimate rights of patients with the recognized inter-
ests of society involves difficult questions of social policy and medico-legal
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judgments. The attempt to achieve

such a balance creates a twofold risk: Legal Brief

(1) some patients who are not dan-

gerous might be released when in “The American Psychiatric Association (APA)... informs
fact they need further care for other us that ‘[the] unreliability of psychiatric predictions
reasons, and (2) patients who are of long-term future dangerousness is by now an

thought to pose no risk might be
released and then proceed to harm
others.4? (Misdiagnosis standing
alone does not constitute negligence dence is overwhelming.”
or malpractice. When a patient or
third party alleges that a physician’s
negligent diagnosis was the proxi-

mate cause of damage, the plaintiff ‘:":‘0:“:“:“:“:‘

must carry the burden of proot and

show by expert witness testimony

that the defendant departed from generally recognized standards of practice.)
The possibility of error is increased by the fact that the concept of “danger-
ousness” is ill defined in both medicine and law, and in many commitment
hearings the matter is left for the jury to decide on the basis of testimony
from expert witnesses.

Local statutes typically allow involuntary detention in emergencies for
a limited period ranging from 48 hours to several days, depending on the
jurisdiction. Because patients suffering acute psychotic episodes may seek
help from the emergency staff of a community hospital, the personnel must
be especially aware of relevant provisions authorizing short-term detention of
such persons. In essence, the statutes require that the patient be either dis-
charged from the hospital following the emergency or granted a timely hear-
ing as specified by the statute.

In a civil commitment the patient must receive a notice of the contem-
plated proceedings and a statement of the reasons for commitment. Such
patients have the right to be present and to be represented by counsel at the
hearing, the right to examine and cross-examine witnesses, the right to a jury
trial, and the right of appeal .50

Due process does not require that civil commitment proceedings use the
“beyond a reasonable doubt” standard of proof that is required in criminal pro-
ceedings.5! On the other hand, the “preponderance of evidence” standard—
which is applicable to most civil litigation—is not strong enough; after all,
involuntary hospitalization deprives the patient of liberty, and the risks of an
erroneous decision are grave.52 An intermediate standard of proof is more
likely to balance the rights of the mentally ill with the legitimate concerns of
society. This modified standard, endorsed by the Supreme Court, is often
expressed as “clear, convincing, and unequivocal” evidence of danger to self

established fact within the profession. The APA’s
best estimate is that two out of three [such] predic-
tions are wrong. The Court does not dispute this
proposition, and indeed it could not do so; the evi-

— Barefoot v. Estelle, 463 U.S. 800 (1983)
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or others.53 (Due process, however, does not require the states to use the
same uniform standard of proof in civil commitment proceedings. Some
states have, in fact, adopted the criminal-law standard by statute or judicial
decision. It is permissible to use a standard higher than constitutionally
required.)

Courts distinguish between civil commitment of a mentally ill per-
son not charged with a crime and commitment of one who has been
charged. In Jomes v. United States the defendant was acquitted in a crimi-
nal trial by reason of insanity and then placed in an institution for the
mentally ill. An insanity finding was based on a “preponderance of evi-
dence” rather than “clear and convincing” proof. The majority ruling held
that the less demanding standard was consistent with due process even if
the period of hospital confinement would exceed the prison term for the
criminal charge.54

Standard of Care and Administration of Medication
Once committed, a patient retains substantive constitutional rights not
only to adequate food, shelter, clothing, and medical care®5 but also to
safe physical conditions, reasonable freedom from physical restraints, and
rehabilitation or training appropriate to the individual’s diagnosis.>¢ Offi-
cials of hospitals that fail to implement these duties can be held personally
liable.57

Minimally adequate medical care and treatment for mentally ill per-
sons was defined by one federal court as follows:

In order to render effective care and treatment, a hospital for the mentally ill
must not only hire qualified individuals, but must ensure the continuation of
their training and education during their employment.... [T]he court finds
there are four standards generally advanced by mental health professionals as
essential for minimally adequate treatment: a humane and therapeutic envi-
ronment; qualified staft in sufficient numbers; an individualized treatment
plan for each patient; and planned therapeutic programs and activities. It is
against these standards that the conditions at a psychiatric facility must be
measured in order to determine whether those operating the facility have
failed to provide treatment for those mentally ill individuals involuntarily
confined for such purpose in violation of the Fourteenth Amendment of the
United States Constitution.58

With respect to conditions of confinement and the patient’s right to reha-
bilitation and training, the Supreme Court has held that the Constitution

only requires that the courts make certain that professional judgment in fact was
exercised[:] the appropriate standard [is] whether the defendants’ conduct
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[is]...such a substantial departure from accepted professional judgment, practice,
or standards in the care and treatment of this plaintiff; as to demonstrate that the
defendants did not base their conduct on a professional judgment.59

In the Supreme Court’s view, this standard “affords the necessary
guidance and reflects the proper balance between the legitimate interests of
the State and the rights of the involuntarily committed to reasonable condi-
tions of safety and freedom from unreasonable restraints.”

In several contexts, courts have developed the principle that mentally
ill persons should not be presumed incompetent to make treatment deci-
sions. The decision to commit someone involuntarily is not the same as a
finding of incompetence. Thus, a competent patient has the right to consent
(or refuse to consent) to her own care unless her or others’ safety requires it.
For example, competent psychiatric patients who are not a danger to them-
selves or others may not be given antipsychotic medications (which may have
serious side effects) against their will and may not be forced to become sub-
jects of medical research. The foundation for this rule has been described as
part of a “right of privacy” or, more simply, as a principle of common law.60

The right to give informed consent (see Chapter 9) can be overcome,
and medications, restraints, and other measures can be forcibly administered,
only when there are compelling reasons for doing so. In all jurisdictions,
unless an immediate danger or threat of harm exists, the patient is entitled to
(1) professional determination that medication or restraint is necessary, (2)
evaluation of alternatives, and (3) regular review of the recommended course
of treatment.%! A formal hearing is not required, but a judicial determination
of incompetence and the appointment of a guardian might be required.

Discharge from the Hospital

In most cases, discharge from the hospital presents no significant legal issues.
Most discharged patients (psychiatric or other) are of sound mind and do not
present a health risk to themselves or others. As soon as they are able, most
wish to be at home or at another institution that better suits their needs. (In
the emergency department, discharges and transfers of psychiatric patients
entail particular legal hazards—see Chapter 8).

It is elementary that patients should not be discharged without a
written order from a licensed physician and that a hospital or a physician
can be held liable for abandonment when discharging a patient who needs
further care. The test is whether the healthcare provider acted reasonably
under the circumstances®? and whether the patient’s condition was likely
to be aggravated by the discharge.%3 If an unreasonable risk was taken, it
does not matter why the hospital discharged the patient. (The patient’s
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failure or inability to pay the bill is certainly no justification for discharge.)
When contemplating a patient’s transfer to a less costly institution (for
example, when required by a managed care plan), attending physicians
must be certain that the receiving institution is adequately equipped and
staffed to care for the patient’s condition properly. Most states have
statutes that contain standards for proper patient transfers, and federal
standards apply in the emergency setting.

Several cases illustrate the prospect of this kind of liability. For exam-
ple, in Meiselman v. Crown Heights Hospital the defendant was liable for dis-
charging a minor while his legs were in casts and open wounds were drain-
ing.%% Further professional care at home was necessary, and this was to be
arranged and supervised by the chief of the hospital’s surgical staff. The home
care proved to be inadequate, however, and the patient had to be sent to
another hospital. Because the need for further care was foreseeable and there
was evidence that the motive for discharging the patient was financial, the
discharge was considered unreasonable.

Patients can be discharged or given temporary leaves of absence
only on the written order of a physician, but the decision is not solely a
medical matter. In fact the hospital itself owes the patient a duty to have
proper discharge policies. In one case a physician mistakenly diagnosed a
diabetic patient who was near death; he thought the patient was suffering
from delirium tremens and called for the sheriff to remove him from the
facility. When the patient’s estate claimed that premature release was the
proximate cause of death the court held that the plaintiff was entitled to a
trial on questions relating to the hospital’s possible negligence.> “We
cannot agree that the hospital operates as a slavish handmaiden to the
physicians on its staff.... Under Alabama law a hospital [has] a duty of care
to its patients.”%¢ (See Chapter 7 for a discussion of staff physician as an
independent contractor.) Had there been hospital policies requiring
trained staff to be involved in discharge planning, the problem might have
been avoided.

If a patient represents a known threat to third persons, the hospital
and attending physician can be liable to persons injured by the patient after
discharge. In Semler v. Psychiatric Institute of Washington, D.C., a man who
pleaded guilty to abducting a young girl received a suspended prison sen-
tence contingent on continued inpatient treatment at a psychiatric institu-
tion.%”7 On later recommendations of his physician and probation officer, the
court approved his transfer to day care, permitting him to live at home and
commute daily to the hospital with his parents. Soon, however, he began liv-
ing alone and working as a bricklayer’s helper, all with the knowledge of his
attending physician and the court probation officer but without court
approval. He then murdered a girl. The psychiatric facility, the physician,
and the probation officer were all held liable for allowing the patient full
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outpatient status without obtaining the court’s approval. Because the court
had not given the probation officer authority to approve the transfer, that
approval did not shield the institution from liability and the officer’s unau-
thorized act made him personally liable.

There can also be liability when a readily identifiable potential victim
suffers foreseeable harm and was not warned

of the danger. Depending on the circum-
stances, some courts have drawn a distinction
between breach of duty to the community at
large (negligent discharge) and breach of The famous Tarasoff case in California
is perhaps the most notorious and
tragic of cases involving a duty to
warn third parties of a patient’s dan-
gerous propensities. It is discussed in

The Law in Action

duty to warn a third party who is at particu-
lar risk (see The Law in Action).08
Programs for home care—for any

patient, not just psychiatric patients—require Chapter 14 under the heading “Release
careful planning and monitoring to meet the of Information Without the Patient’s
individual’s needs. Discharge of a patient to Consent.”

home care requires attending physicians and

hospital personnel to be careful in instruct-

ing the patient and family and to relay medical information to professional
persons responsible for the home health program.®® Failure to do so would
constitute a breach of the hospital’s duty. The hospital would also remain vic-
ariously liable for the negligence of those responsible for continuing care of
the patient if they are hospital employees or apparent employees. If the
patient’s care and treatment are rendered under the jurisdiction of the court,
the orders of the court must be strictly followed.

Leaving Against Medical Advice

A problem arises when patients—even those of sound mind—insist on
leaving the hospital though they are still in need of care. They cannot be
held in the hospital against their will because that would constitute false
imprisonment,”0 but if at all possible they should not be allowed to just
walk away. Attending physicians should advise these patients on why
remaining is recommended and what the consequences are of leaving
carly. If the patients insist, however, they must usually be allowed to go.
The hospital must have a detailed policy to cover these situations. It
should include documentation of the advice given and the patient’s signa-
ture on a form releasing the hospital from liability. This form should state
that the patient was fully aware of the medical reasons for remaining and
had been advised not to leave the hospital, that the discharge was solely
on the patient’s own initiative, and that the refusal to stay was a matter of
the patient’s free will and volition. Some patients who insist on leaving
“AMA” (against medical advice) refuse to sign the release. If so, they cannot
be forced to sign, but the hospital policy should require that the substance
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of the form be explained and that the patient’s refusal to sign be docu-
mented.

Restraining patients of unsound mind from leaving the hospital is
permissible if their departure would endanger their health or life”! or the
lives or property of others.”2 On the same grounds, patients of sound
mind who are suffering from a contagious disease may be detained to pro-
tect themselves and others. (In fact the hospital may have an affirmative
duty to the community to refuse to discharge such patients.) Restraint in
preventing them from leaving the hospital must be reasonable according
to the circumstances of each case. It is essential to provide competent
medical evidence of the contagious disease or the mental instability of
patients detained on either of these grounds, and all relevant facts must be
documented in the medical record. Hospital policies should address this
possibility.

A patient should never be held in the hospital for failure to pay a bill
or until arrangements for settlement are complete. This amounts to false
imprisonment, especially if force is used or threats are made.”3 Of course,
proper policies should ensure that the payment question is addressed at the
time of admission, not discharge.

Nonemancipated minors below the age of discretion should be dis-
charged only to their parents or to persons who are legally entitled to cus-
tody. If the whereabouts of the parents are unknown and there is no
court-appointed guardian, steps should be taken to have a guardian
appointed. Social welfare agencies should help the hospital in these situa-
tions. If the parents can be located but for some reason cannot come to
the hospital, the patient should be discharged only to someone who has
written permission from a parent.

Emancipated minors—those who are old enough to consent for them-
selves under state law—can be discharged from the hospital in the same man-
ner as adults. Emancipation is usually a matter of agreement between the par-
ent and child; it is a question of fact in each case and does not depend on
whether the youth is or is not living at home. In some states emancipation
results when a minor marries. It can also be decreed by a court in some cases.

Generally it is legally sound to discharge the infant child of a minor
mother to the custody of the mother. The hospital cannot prevent the
mother from claiming her child, especially when she intends to retain cus-
tody and responsibility for raising the infant. Even if she intends to place
the child for private adoption, most states recognize her legal right to do so
in accordance with local limitations and restrictions. If the mother does not
claim the child herself but requests discharge to a third party, the child should
not be discharged except on the recommendation of an approved social serv-
ice agency that handles adoptions. Legal counsel should be consulted for
advice consistent with law.
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Most states now have safe haven (or
“Baby Moses”) laws that allow mothers to
leave unwanted children in the hands of care
providers anonymously and with no ques-
tions asked. These laws were adopted to pre-
vent infanticides and baby abandonment.
They were not passed with in-hospital births
in mind, but their premise is consistent with
the idea that at the time of the mother’s dis-
charge from the hospital the question of the
baby’s discharge depends on the mother’s
wishes (see Legal DecisionPoint).

Utilization Review, Peer-
Review Organizations, and
Managed Care

Utilization Review and Case
Management

Hospital policy includes a utilization
review and case management (UR/CM)
process that makes recommendations on
the appropriateness of continued hospi-
talization and that arranges for any
needed postdischarge care (such as skilled
nursing services or home health care).

Legal DecisionPoint

‘=

A new mother is about to be discharged but
does not want custody of the baby. She has
not made any arrangement for private adop-
tion, does not want to take the baby home
with her, and has not named another person
to take custody. If she were to leave the hos-
pital with the baby, she could walk across
the street to a fire or police station and
abandon the child anonymously. She could
also return to leave the baby outside the
hospital emergency department, also anony-
mously. But if she simply leaves the baby
behind when she is discharged, the aban-
donment is not anonymous: hospital per-
sonnel have a record of the baby’s birth, the
mother’s name, and other information.

How should the hospital deal with the pri-
vacy issues that can arise? What if the sup-
posed father, learning of the situation,
arrives to claim the child? What if he or
someone else alerts the media or state child
protection agencies? Can hospital authori-
ties confirm anything about the case? Why
or why not? What can be said to whom, and
(especially) what can be said in public?

This process serves an advisory purpose and does not have the authority
to order a patient’s discharge or transfer—that is the prerogative of the
attending physician.

Normally UR/CM recommendations are based on sound profes-
sional judgment related to the patient’s medical needs. Unfortunately,
however, sometimes there is financial pressure from a managed care plan
that wants to keep its costs (its “medical loss ratio”) as low as possible
(see Legal Brief on page 176). Under the terms of the managed care
contract, the plan can tell the hospital and the physician that the
patient’s insurance will only pay for a certain number of days in the hos-
pital. Obviously, when this happens there is an incentive to discharge the
patient “sicker and quicker.”

A physician who believes the patient is not ready for discharge
should carefully document the reasons for not signing a discharge order
and should use her professional judgment in deciding whether to do so.
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If the physician bows to pressure and orders a discharge that is contrary to
professional standards and her better judgment, there may be significant
liability consequences. A California court summarized the rule as follows:

Legal Brief

In the vocabulary of insurance, the “loss ratio” is a
formula that compares claims payments to income:

_ losses + loss-related expenses

[T]he physician who complies with-
out protest with the limitations
imposed by a third party payor,
when his medical judgment dictates
otherwise, cannot avoid...ultimate

LR : responsibility for [the] patient’s
earned premiums .

care. He cannot point to the health

In the health insurance business, “losses” means care payor as the liability scapegoat

claims paid for healthcare services. Fewer claims
paid means a lower loss ratio, which in turn means
higher retained earnings. The loss ratio is much

when the consequences of his own
determinative medical decisions go

. . o 74
higher in government programs than in private sour.
insurance plans because government programs are

not motivated to earn a profit.

o
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Tensions Between Insurance
Coverage and the Need for Care

‘:“:“:“:“:“:“:’ Both government payers and private

health insurance plans require UR to
manage its costs. The focus of the process is primarily financial (within the
bounds of good patient care, of course). When a patient’s medical condition no
longer warrants continued hospitalization, the insurer will frequently deny co-
verage. This type of review is a result of the ever-increasing (“skyrocketing”) cost
of healthcare. Because financial considerations and medical needs sometimes
conflict, the persons charged with UR/CM should consult with the patient’s
attending physician before a decision about discharge is made. There are usually
processes for the physician to appeal the decision on insurance coverage, but if
the physician continues to believe treatment is necessary, he must ensure that the
treatment is provided, at whatever expense.

When review committees find no need for continued hospitalization and
recommend discharge or transfer to a less expensive location, patients must bear
the costs if they stay in the hospital. Attending physicians and case management
staft must carefully explain all this to patients and their family members, and
together they must decide on the future course and site of care. As long as a UR
committee functions within its defined role and exercises good faith consistent
with recognized standards for UR programs, individual members of the review
committee run no significant risk of legal liability.”> Statutes in many states give
immunity to members of a UR panel who act in good faith while carrying out
the review function.

Patients whose medical condition justifies discharge or transfer have no
common law or constitutional right to remain. A patient who does so is a tres-
passer, and a court may be asked to issue an injunction to remove the person
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from the premises.”% The courts have reasoned that general hospitals have a duty
to reserve their beds and facilities for patients who genuinely need them and
should not permit a patient to remain when adequate care could be provided
elsewhere. On the other hand, the hospital and physician may not abandon or
discharge a patient in need of further care without making appropriate arrange-
ments for that care. Thus, someone who needs continuing care—in a nursing
home, for example—presents a dilemma for all the parties involved if no appro-
priate facility is available, especially if the patient is unable to pay the ongoing
hospital charges.

Monmonth Medical Center v. State”” illustrates the conflict between eco-
nomic and human values in these circumstances. At issue were New Jersey’s
administrative regulations prohibiting reimbursement from the Medicaid pro-
gram for indigent patients no longer in need of acute hospital care and awaiting
transfer to a nursing home. Because there was a shortage of nursing home beds,
the state regulations required the hospital to absorb the cost of continuing care.
The hospital was unwilling to “eat” this cost, and it filed suit.

The purpose of federal Medicaid legislation is to provide financial
assistance for “medically necessary” services, and federal regulations require
states to furnish services “sufficient in amount, duration, and scope to rea-
sonably achieve [their purpose].””8 The New Jersey Supreme Court held that
the state regulations conflicted with the federal rules. So long as the hospital
exercised good faith and reasonable diligence in attempting to place patients
in nursing homes, it was legally entitled to reimbursement from Medicaid. In
essence the court said that fairness required society to absorb the costs of
continuing care even if the patient no longer needed the services of a general
hospital.

To put the issue in sharper focus, a later case—Monmouth Medical
Center v. Harris—upheld the government’s right to deny Medicare reim-
bursement to a hospital for a patient who no longer required either hospital
or skilled nursing care.”? Beds in a nursing home that provided custodial care
were not available, but this was essentially irrelevant because Medicare does
not reimburse providers for custodial care anyway.

Federally Mandated Peer-Review Organizations

Federal law requires organizations under contract with Medicare to conduct
utilization and quality control review to evaluate services being provided to
Medicare beneficiaries.89 Through retrospective reviews of data, the respon-
sibility of these peer-review organizations (PROs)—also known as quality
improvement organizations (QIOs)—is to determine whether

e hospital services are reasonable and medically necessary,
e the quality of those services meets professional standards, and
e the services could be provided more economically elsewhere.
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Each PRO/QIO is expected to conduct reviews of admission pat-
terns and identify groups of patients whose diagnoses or contemplated
treatments indicate that they could be safely cared for elsewhere than in an
acute care hospital. Each PRO/QIO is empowered to set objectives for
reducing inappropriate admissions in its geographic region and to identify
unacceptable admission patterns in use by particular institutions and medi-
cal practitioners.

To measure the quality of care furnished to Medicare patients the
review organization has the following specific responsibilities:

* ensure that patients with certain diagnoses receive adequate medical servi-
ces, especially where appropriate facilities are available but are underused;

e review hospital readmissions caused by previous substandard care;

e identify instances of unnecessary surgery; and

e reduce the number of avoidable deaths.

To achieve these objectives, PROs/QIOs develop treatment protocols
for particular diagnoses and set specific statistical goals. In addition to per-
forming these functions on behalf of the federal government, PROs/QIOs
have the power to deny reimbursement to a Medicare provider for unneces-
sary or inappropriate care.81 In certain circumstances the review organization
may also recommend penalties to providers, ranging from monetary fines to
exclusion from the Medicare program.

Managed Care Plans

Cost control through reduction of hospital utilization was the main impetus
for the development of managed care plans in the mid-1980s and their
increasing use (albeit with mixed results) in the years since. The plans use pri-
mary care physicians as “gatekeepers” to determine the appropriate point of
service for the patient’s particular condition. Preauthorization from the man-
aged care plan (an HMO, for example) is generally required before a patient
can be admitted to a hospital. If admission is approved, the patient cannot
remain hospitalized longer than a predetermined period set by the plan
unless additional approval is obtained.

In addition, some managed care plans pay physicians by means of a “cap-
itated” rate—a set amount per enrolled individual per month. The physicians are
then obligated to treat all enrolled persons who present for treatment, regard-
less of the cost that is incurred. Physicians in a capitated plan assume the risk that
the costs of treatment may exceed the sum of their capitated payment. In the-
ory, such a system encourages wellness and prevention activities and treatment
of illnesses in the most inexpensive manner possible (for example, as outpatients
or by use of physician assistants and nurse practitioners). The tension between
financial incentives and physicians’ ethical obligations should be obvious.
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Managed care plans create significant legal issues when a patient is
refused admission to a hospital or is discharged prematurely and sustains
injury as a result. As has already been discussed, it is ultimately the physician’s
responsibility to decide what is in the patient’s best interest, and a number of
cases have held the physician liable for admission or discharge decisions that
were motivated by a managed care plan’s cost-control policies.82 On the other
hand, some courts have taken the view that if the managed care plan is in
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effect dictating whether and for how
long a patient can be hospitalized, it
must assume liability for decisions
that have adverse effects on patient
care.83

In addition, state legislatures
have begun to consider bills that will
hold managed care organizations
liable for coverage denials and UR
decisions that adversely affect patient
care (see Legal Brief). Texas, for exam-
ple, passed a law in 1997 that allows
beneficiaries of health plans to bring
suit against plans that do not exercise
“ordinary prudence” under the cir-
cumstances.8% The law was immedi-
ately challenged, and although parts of
it were held to conflict with the federal
Employee Retirement and Income
Security Act, the portions relating to
beneficiaries’ lawsuits were upheld.85

As with the decisions of man-
aged care plans, all UR activities signif-
icantly affect the common law of mal-
practice liability for both healthcare
institutions and physicians. Medicare’s
system of payment—by means of fixed

Legal Brief

Managed care plans argue, of course, that they do
not make treatment decisions and that all they do is
tell the provider whether admission or continued
treatment will be covered under the particular
insurance contract.

It is important for the hospital and the physician
to serve as the patient’s advocate if insurance cov-
erage is threatened. The Joint Commission speaks
to this dilemma in Comprehensive Accreditation
Manual for Hospitals (2007, RI-9):

When an individual requests or presents for care,
treatment, and services, the hospital is profes-
sionally and ethically responsible for providing
care...within its capability, mission, and applica-
ble law and regulation. At times, indications for
such care...can contradict the recommendations
of an external entity performing a utilization
review (for example, insurance companies, man-
aged care reviewers, and federal or state payers).
If such a conflict arises, ...decisions are made
based on the patient’s identified needs, regard-
less of the recommendations of the external
agency.
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amounts for each diagnosis—may encourage the premature discharge of an

inpatient. Denying prior authorization for admission may increase the risks to

the patient and, accordingly, the risk of claims for damages.

The courts will give weight to professional protocols for specific medi-

cal conditions. Proof of deviation from those standards will be considered

evidence of negligence. Adherence to them will usually be considered evi-

dence of due care.

It follows that careful documentation of adherence to the specified cri-

teria should be in each patient’s medical record. For the same reasons any
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apparent deviation from the criteria should be documented and justified.
Internal reviews should then help to identify cases of unnecessary or inappro-
priate surgery and avoidable medical and surgical complications. Reducing
the number of such cases by means of review can help reduce the number of
malpractice claims.

Finally, managed care plans, UR organizations, and others working
toward reducing utilization should encourage hospitals to improve their risk
management and quality assurance programs. Effective programs of this
nature can have a beneficial effect on malpractice exposure.

Chapter Summary

This chapter reviews the “black letter” rule that there is no common-law
right to be admitted to a hospital, and then it considers a number of excep-
tions to that principle. In its discussion of the law relating to emergency servi-
ces, the chapter foreshadows a more thorough treatment of the topic in
Chapter 8. In addition, the chapter presents special circumstances that attend
the admission and discharge of psychiatric patients and the “uncompensated
care” and “community service” obligations of many not-for-profit organiza-
tions. Finally, the chapter discusses the fact that there can be tensions
between managed care organizations’ desire to limit healthcare expenditures
and providers’ moral and legal duties to provide quality patient care.

Chapter Discussion Questions

1. Who has the authority to admit patients to hospitals, and why do
patients not usually have a right to be admitted?

2. What is a hospital’s responsibility to provide care to the indigent, and
how does it differ depending on the type of care (emergency versus
nonemergency) and the type of hospital (public, private, for-profit, not-
for-profit, tax-exempt)?

3. What are the Hill-Burton “uncompensated care” and “community
service” obligations?

4. What are the standards and processes for involuntary admission of per-
sons who are mentally ill?

5. What kinds of issues can be confronted when discharging a patient from
the hospital?

6. What are the tensions between managed care’s objectives and medical
judgment?
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for an Arrestee’s Medical Care,” 9 Am. J.L. & Med., 361, 369-70 (1983-84).

19. 463 U.S. 239 (1983).

20. Massachusetts Gen. Hosp. v. City of Revere, 385 Mass. 772, 484 N.E.2d 185 (1982). Rev’d.
on other grounds, Revere v. Massachusetts Gen. Hosp., 463 U.S. 239 (1983).

21. Mabher, supra note 13.
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23. City of Revere v. Massachusetts Gen. Hosp., 463 U.S. 239 (1983).

24. 171 So. 2d 202 (Fla. Dist. Ct. App. 1965).
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Cook v. Ochsner Found. Hosps., 61 F.R.D. 354 (E.D. La. 1972).
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See, for example, Jackson v. Indiana, 406 U.S. 715 (1972); Humphrey v. Cady, 405 U.S. 504
(1972).
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652 F.2d 775 (9th Cir. 1980).
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266 (1983); Davis v. Hubbard, 506 F. Supp. 915 (N.D. Ohio 1980); Rogers v. Okin, 634
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F.2d 650 (1st Cir. 1980), vacated, 457 U.S. 291; Goedecke v. State, 198 Colo. 407, 603 P.2d
123 (1979 )—common law recognizes a mental patient’s right to refuse medication.

Rennie v. Klein, 653 F.2d 836 (3d Cir. 1981).

Parvi v. City of Kingston, 394 N.Y.S.2d 161, 41 N.Y.2d 553, 362 N.E.2d 960 (1977)—the
city was potentially liable in negligence when intoxicated persons attempting to cross New
York Thruway were struck by a car after being abandoned by the police in a rural area.

But see Modla v. Parker, 17 Ariz. App. 54, 495 P.2d 494, cert. denied, 409 U.S. 1038 (1972)—
the hospital was entitled to summary judgment in a suit alleging wrongful discharge where there
was no evidence that the release retarded treatment or worsened the patient’s condition.

285 N.Y. 389, 34 N.E.2d 367 (1941); sce also Anderson v. Moore, 202 Neb. 452, 275
N.W.2d 842 (1979).

Morrison v. Washington County, Ala., 700 F.2d 678 (11th Cir. 1983), cert. denied, 464 U.S.
864 (1983).

Id., 700 F.2d at 683.

538 F.2d 121 (4th Cir. 1976), cert. denied, 429 U.S. 827 (1976).

Chrite v. United States, 564 F. Supp. 341 (E.D. Mich. 1983)—Veterans Administration could
be liable for failure to warn a patient’s mother-in-law of threats of violence. Cf. Leedy v. Hart-
nett & Lebanon Valley Veterans Admin. Hosp., 510 F. Supp. 1125 (1981), aff’d, 676 F.2d
686 (1982)—Veterans Administration owed no duty to warn the plaintiff’s family when a dis-
charged mental patient posed no greater danger to the plaintiff than to the community at
large.

Kyslinger v. United States, 406 F. Supp. 800 (W.D. Pa. 1975), aft’d, 547 F.2d 1161 (3d Cir.
1977)—there was no evidence to support allegations that a patient with polycystic kidney dis-
case and spouse were given inadequate information and training in use of home hemodialysis
unit at time of discharge from hospital.

Cook v. Highland Hosp., 168 N.C. 250, 84 S.E. 352 (1915); see, generally, False Imprison-
ment in Nursing Home, 4 A.L.R.2d 449.

Marcus v. Liebman, 59 Ill. App. 3d 337, 375 N.E.2d 486 (1978)—a psychologically disturbed
patient was entitled to a jury trial on the issue of whether her suspicion that force was threat-
ened was “reasonable,” thereby constituting tort of false imprisonment; see also Rice v. Mercy
Hosp. Corp., 275 So. 2d 566 (Fla. App. 1973).

Paradies v. Benedictine Hosp., 431 N.Y.S.2d 175 (1980), appeal dismissed, 435 N.Y.S.2d 982
(1980)—it is proper to dismiss action against hospital and physician when the patient, volun-
tarily admitted to the general hospital for psychiatric evaluation, left the hospital contrary to
medical advice and subsequently committed suicide; at the time of discharge there was no
apparent danger to the patient or others.

Gadsden v. Hamilton, 212 Ala. 531, 103 So. 553 (1925); Bedard v. Notre Dame, 89 R.I.
195, 151 A.2d 690 (1959). Cf. Baile v. Miami Valley Hosp., 8 Ohio Misc. 193, 221 N.E.2d
217 (1966)—there was no false imprisonment when no threat of force against a mother of an
infant patient existed and the patient was unaware of detention.

Wickline v. State of Cal., 183 Cal. App. 3d 1175, 228 Cal. Rptr. 661 (1986), reh’g granted,
727 P.2d 753, 231 Cal. Rptr. 560 (1986)—a patient’s physician determines medically neces-
sary course of treatment and duration of acute care hospitalization in accordance with prevail-
ing professional standards.

1d., 228 Cal Rptr. at 671—third-party payers are “legally accountable when medically inappropri-
ate decisions result from defects in design or implementation of cost containment mechanisms....”
Jersey City Medical Center v. Halstead, 169 N.J. Super. 22, 404 A.2d 44 (1979); Lucy Webb
Hayes Nat’l School v. Geoghegan, 281 F. Supp. 116 (D.C.D.C. 1967).

80 N.J. 299, 403 A.2d 487 (1979), cert. denied, 444 U.S. 942 (1979).

42 CFR. §440.230(b) (1984).

Monmouth Medical Center v. Harris, 646 F.2d 74 (3d Cir. 1981).

42 U.S.C. §§ 1320c to 1320c-13 (1983 and Supp. 1987).

42 US.C. § 1320c-3.

See, for example, Wickline v. State, supra 74, and Corcoran v. United Health Care, Inc., 965
F.2d 1321 (5th Cir. 1992), cert. denied 113 S.Ct. 812 (1992).
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83. See, for example, Bauman v. U.S. Healthcare Inc., 1 F. Supp. 2d 420 (D.N.J. 1998) and Mur-
phy v. Arizona Bd. of Medical Exam’rs, 190 Ariz. 441, 949 P. 2d 530 (1997). Tex. Civ. Pract.

& Rem. §§ 88.001 et seq.

84. Tex. Civ. Prac. & Rem. Code § 88.002.
85. Corporate Health Ins. Inc. v. Texas Dept. of Ins., 12 F. Supp. 2d 597 (S.D. Tex. 1998).

THE COURT DECIDES

Hill v. Ohio County
468 S.W.2d 306 (Ky. 1971)

[This case is a wrongful death action against Ohio County, Kentucky, the owner of Ohio County Hospi-
tal. The trial court granted a motion for summary judgment in favor of the defendant, without giving
any reasons for that action. The “uncontradicted material facts” are as follows.]

Smith, Special Commissioner

Decedent approached Nurse Hartley [who
was “in charge of the floor,” according to
the court] at her desk in the hospital
before 9 a.m. on May 12, 1967, said that
her name was Juanita Monroe, her doctor
was in lllinois, she had come to Ohio
County to attend a funeral and she was
afraid she would not be able to get back
to Illinois before she had her baby. Nurse
Hartley assumed she wanted to be admit-
ted for obstetrical (herein OB) care.

There were only four doctors admitted
to practice in the hospital. Nurse Hartley
consulted her list and found that Dr. Beard
(according to the doctors’ informal agree-
ment among themselves) was “on call”
that week. He was at the time in the oper-
ating room. Upon Nurse Hartley’s inquiry
whether to admit decedent, Dr. Beard
[replied] that he did not handle OB cases.
Upon advice from the hospital administra-
tor that another of the four doctors, Dr.
Johnson, was making rounds, Nurse Hart-
ley asked him the same question and Dr.
Johnson replied that he did not handle
“walk-in OBs.”

Decedent did not advise that she had
been delivered of a child at the Ohio

County Hospital in June 1964, admitted by
Dr. Charles Price of Hartford (one of the
four doctors practicing in the Hospital)
and had again consulted Dr. Price within
the past year.

Decedent was advised that she could
get OB service in Owensboro and
Louisville, with doctors on call, and replied
she did not want to go to Owensboro or
Louisville, but would call a taxi to go
home. Nurse Hartley assisted her in mak-
ing the call. Being advised that decedent
was still there more than an hour later,
Nurse Hartley consulted with the hospital
administrator and was told to call Bill
Danks, ambulance driver, who promptly
appeared and offered to take decedent
wherever she wanted to go. She declined,
and a taxi finally took her away.

Her baby was born at home (apparently
unattended) during the night. Decedent
called Bill Danks who came immediately,
and about 6 a.m. called Dr. Johnson, who
asked some questions concerning the state
of mother and child and advised Danks to
take them to Owensboro. Decedent was
dead on arrival at the Owensboro Hospital,
some 25 miles from Hartford.

Ohio County Hospital is a public hospi-
tal, constructed (at least in part) with
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Hill-Burton funds which are for construc-
tion only. It is a one-floor building and the
county pays the cost of operation, includ-
ing an administrator (not a doctor) and at
least two registered nurses. There are no
salaried doctors, no residents or interns,
and only four local doctors are admitted to
practice. The hospital rules properly pro-
vide that no patient may be admitted with-
out an order from a doctor to do so [and
Kentucky law] provides that no one may
practice medicine without being licensed
to do so.

[The court quotes favorably from Ameri-
can Jurisprudence, Second Edition:]

With respect to a public hospital, it has
been said that since all persons cannot
participate in its benefits, no one has, indi-
vidually, a right to demand admission. The
trustees or governing board of a public

hospital alone determine the right of
admission to the benefits of the institu-
tion, and their discretion in this regard will
not be reviewed by the courts at the suit
of an individual applicant.

In the instant case, the decedent was
not admitted to the hospital nor was the
element of critical emergency apparent.
The hospital nurse acted in accordance
with valid rules for admission to the facil-
ity. The uncontradicted facts demonstrate
that no breach of duty by the hospital
occurred. The nurse could not force the
private physicians to accept decedent as
a patient. The nurse did all she could do
for the decedent on the occasion in ques-
tion. Therefore, the hospital and the
nurse were entitled to a dismissal as a
matter of law.

The judgment is affirmed.

Hill v. Ohio County Discussion Questions

1. What other facts would you like to know about this situation?
2. Would the case be decided differently today than it was in 19712 If so,

why?

3. In a separate portion of the opinion the court uses the expression
“plaintift’s intestate” in referring to the plaintitf, Mr. Hill. What does
that expression mean? Why is Mr. Hill the plaintiff in a case involving

an OB patient?

4. What is the significance, if any, of the fact that the hospital is a public

hospital that received Hill-Burton funds?






MEDICAL STAFF APPOINTMENTS AND
PRIVILEGES

After reading this chapter, you will

* know that the hospital governing board is ultimately
responsible for the overall quality of care being rendered in
the facility.

¢ understand that once there were different “due process” stan-
dards for public and private hospitals, but these requirements
have essentially disappeared.

* recognize that medical staftf membership is not limited to
those with an MD but must be open to all qualified practi-
tioners.

* appreciate the confidentiality and liability issues involved in
peer review of professional performance.

e be aware that the courts will support a hospital’s decisions on
medical staft privileges and discipline if the decisions are sup-
ported by a fundamentally fair process.

Hospitals depend on physicians—without them, after all, a hospital has
no reason to exist—and a loyal and supportive medical staff is essential
to a well-run healthcare organization. For these reasons, legal disputes
with members of the organized medical staff must be avoided if at all
possible; they are difficult, disruptive, expensive, and frustrating to all
concerned.

This chapter concentrates on relationships between the general
acute care hospital and the organized medical staft, particularly those
issues that relate to how medical staft privileges are granted and main-
tained. With some minor variations, however, these principles may apply
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to any kind of hospital and any other healthcare institution that grants
licensed professionals the privilege to care for people within its walls.
Therefore, readers should interpret the word “hospital” to include those
other kinds of healthcare organizations.

The chapter also explores differences in the hospital-physician rela-
tionship when physicians are employees rather than independent contrac-
tors.

Duty to Use Reasonable Care in Appointment of
Medical Staff

The hospital corporation has the ultimate responsibility for the quality of
care rendered within the organization. Thus, the hospital governing
board (board of trustees or directors) has a duty to its patients to exercise
reasonable care in selecting the physicians who are given privileges to
work in the facility. If the physicians are employees, liability under respon-
deat superior obviously applies; thus, when there is no employment rela-
tionship, there is no vicarious liability. A hospital is not liable for the neg-
ligence of a physician who is an independent contractor. Even if the
physicians are independent contractors, a hospital’s negligence in grant-
ing medical staff privileges can result in liability for the hospital corpora-
tion.! Stated another way, the hospital’s duty to select medical staff physi-
cians carefully is separate from its responsibility as an employer.

Patients who allege a breach of this duty do not need to prove that
the physician’s negligence was within the scope of an employment rela-
tionship.2 All that is needed is to establish that the hospital should not
have granted (or renewed) this individual’s staff privileges in the first
place. Liability will attach if the hospital knew or should have known that
the physician was incompetent. This concept is sometimes referred to as
“corporate,” “institutional,” or “direct” liability.

The hospital’s governing board may not abdicate its legal responsi-
bility to manage the institution, whether in business or clinical affairs.
Therefore, its duty to use reasonable care in granting medical staff privi-
leges cannot be delegated to the organized medical staff, the local med-
ical society, or any other group or individual. Although lay members of
the governing board are not qualified to judge physicians’ professional
competence, they are qualified to judge whether there is a reliable process
in place to assess those persons’ abilities. The board may authorize the
medical staff to investigate physicians’ backgrounds and make recommen-
dations about staff privileges (these recommendations are generally
approved), but the staff’s role is advisory only; the board has the ultimate
decision-making responsibility.3 (See The Law in Action.)
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Medical Staff Bylaws

An organized medical staff is an integral
part of the hospital corporation. It is a
miniature version of a corporation (and
some actually are incorporated) with a
structure of its own, complete with
bylaws, rules, and regulations set up to
achieve the functions delegated to it by
the governing board. Under the board’s

The Law in Action

A physician friend of mine and I were
talking about the issue of medical-staff
decision making. He made a comment
that led me to ask him, “who makes the
decision on medical staff privileges?”
His reply was that the decision belonged
to the medical staff credentialing com-

mittee, “of course.”

Not! It is true that as a practical mat-
ter whatever the credentialing commit-
tee recommends is usually adopted, but
the committee only makes recommen-
dations; the board ultimately decides.

supervision, the medical staff’s functions
include the following:

e serving as liaison between the board and
the members of the medical staff as a
whole,

e implementing the clinical aspects of
corporate policies on patient care,

* investigating applicants for medical staft membership and making
recommendations on whether to grant medical staff privileges,

e supervising the quality of medical care throughout the facility by means
of a peer-review process, and

e providing continuing education.

The medical statf bylaws must define the structure of the medical staft,
its areas of delegated authority, the functions of its committees, and the lines
of communication between the staff and the governing board. The hospital’s
attorney should play a key role in making these matters clear. (Some medical
staffs hire attorneys of their own. If this is the result of a perceived conflict of
interest between the medical staff and the hospital, it is highly unfortunate.
The two parties should have one interest only: quality patient care.)

It a multihospital system has separate medical stafts for each facility,
there must be a mechanism for the corporate (overall) governing board to
communicate with each facility’s medical staff and for each medical staft to
interact with the corporate levels in matters relating to patient care services.
This can be done in various ways, and commonly today healthcare systems
have an employed physician who serves as corporate director of medical
affairs. This position serves as a liaison between the various medical staffs and
the corporate office.

At least two salient issues emerge with respect to the hospital-physi-
cian relationship:

1. How can physicians be best integrated into the management of hospital
affairs to encourage institutional responsibility and loyalty?
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2. What are the rights of a licensed physician to attain and retain a hospital
staff appointment?

Because the institution is responsible for selecting the medical staff, and
because the governing board must oversee an effective process of peer review, it
is advisable to have physician representation on the board. (In many hospitals,
the chief of the medical staff is the ex officio appointee.) In the past, the busi-
ness administration and clinical administration of a hospital were kept separate.
It was thought that conflicts of interest would exist if members of the medical
staff were also members of the board. Although it is true that conflicts between
clinical and operational interests occur, the situations can usually be resolved by
full disclosure of the conflict and, if necessary, by declining to participate in deci-
sions that affect one’s divided loyalties. The reasons for integrating physicians
into hospital governance far outweigh those in favor of a board of trustees made
up entirely of lay members.

Two competing principles are at work here: (1) hospitals must con-
trol the quality of care being rendered, and (2) many physicians need hos-
pital admitting privileges to practice their profession. Although undeni-
ably essential and praiseworthy, these two principles sometimes create
tension. The courts traditionally approached these issues by first looking
to whether the particular hospital is public or private, because that distinc-
tion determined which legal principles applied. Although the public—pri-
vate dichotomy does not have the significance it once did, it is the start-
ing point for our discussion, if for no other reason than to present the
historical perspective.

Due Process and Equal Protection Requirements

As long ago as 1927 the U.S. Supreme Court held that a licensed physician
does not have a constitutional right to a medical staff appointment.# But as
later cases show, when the hospital is owned by the government—and thus is
taking “state action”—it must afford the constitutional due process and equal

protection required by the Four-

Legal Brief

“No state [shall] deprive any person of life, liberty,
or property, without due process of law; nor deny to

teenth Amendment (see Legal Brief).

What is state action? Clearly a
state-, county-, or city-owned hospi-
tal engages in state action. After all, it

any person...the equal protection of the laws.” is an arm of government and acts on

0
&

the government’s behalf. On the

—The Fourteenth Amendment, U.S. Constitution other hand, most courts hold that
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state action is not implicated in the
actions of a private hospital to deny
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medical staff privileges.> The accepted principle is that even though the
organization receives governmental funding and is highly regulated, state
action exists only when

e government involvement with the private hospital is significant;
® state activity is the cause of the alleged injury; and
e the state aids, encourages, or approves the activity.

Recognizing that general propositions do not decide concrete cases,
some examples are given here to help clarify how these principles are applied.
Ultimately we demonstrate that because of either the constitutional state
action concept or another theory, the standards are virtually the same for
both public and private hospitals.

It can be said with some certainty that private hospitals, although
highly regulated and funded in large part by the government, are not instru-
mentalities of the state for constitutional purposes. Thus, the government
does not aid or approve the activity or cause the injury simply by providing
funding to the hospital or by regulating it through licensure, certificate-of-
need legislation, or other controls.® A private hospital is simply not perform-
ing a public function when it appoints physicians to its medical staff.” When
the government owns the hospital, however, it must extend due process and
equal protection to any physician who applies for a medical staft appointment
and to any current staff member who is subject to disciplinary action.8

Referring to the Fourteenth Amendment, there are two kinds of due
process: substantive and procedural. Substantive due process concerns the
essence of the legal relationship between the state and the individual. Proce-
dural due process relates to the particular methods of dealing with that rela-
tionship—that is, the way rules are made and administered. Equal protection
of the laws simply means that persons must not be discriminated against on
the basis of unfair categories such as race, religion, gender, national origin,
and socioeconomic status. Both due process and equal protection issues can
surface whenever fundamental rights are directly affected by state action, and
both require the “state actor”—for our purposes, a hospital—to act reason-
ably, not “capriciously” or “arbitrarily.”

To summarize, governmental hospitals clearly take state action, and
they must grant due process and equal protection in their medical staff pro-
ceedings. Private hospitals are not directly subject to these constitutional prin-
ciples, but, as discussed later in the chapter, they now provide essentially the
same kind of rights when dealing with medical staff appointments. The dis-
tinction between the duties of public and private hospitals is now of little more
than academic interest. (At least a quarter-century ago some commentators
suggested that the public—private dichotomy is inequitable and anachronistic
because both public and private hospitals serve the same community.?)
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Standards for Medical Staff Appointments

In terms of the standards for medical staff appointments, all hospitals must
act reasonably when considering medical staft appointments and must use
fair procedures in applying their rules and regulations. Several developments
have led to this result:

® state statutes that prohibit certain forms of discriminatory or arbitrary
decisions by a hospital governing board,

e state judicial decisions that require the hospital to act reasonably and
with fairness as a matter of public policy,

e application of state and federal antitrust statutes prohibiting unlawful
restraints of trade, and

e rules prohibiting malicious interference with a licensed physician’s
right to practice medicine.

Both Medicare’s “Conditions of Participation” and the Joint Com-
mission standards require the essence of due process. As with a govern-
mental hospital, if a private hospital’s medical staft bylaws arbitrarily
exclude whole classes of practitioners they may be invalid either because
a local state statute prohibits such discriminatory conduct or simply by
virtue of common law. Statutes, for example, may prohibit a hospital
from summarily dismissing an application solely because the applicant is
an osteopathic physician, a podiatrist, or other type of licensed practi-
tioner. One of the more comprehensive statutes of this type is the Dis-
trict of Columbia’s, which grants procedural safeguards to clinical psy-
chologists, podiatrists, nurse midwives, nurse anesthetists, and nurse
practitioners.10

In short, applications for hospital access from these practitioners
must be evaluated fairly in light of the individual’s qualifications and
competence and the needs of the hospital. A few statutes go further by
providing that certain designated licensed practitioners must be allowed
to use the hospital’s facilities, but not as full members of the medical
staff.11 In any event, the medical staff bylaws should always provide for a
credentialing process and for well-defined physician supervision of prac-
titioners who are entitled to render medical services under such direc-
tion.

As a further example of legislative influence, the relevant Ohio anti-
discriminatory statute reads:

The governing body of any hospital, in considering and acting upon appli-
cations for staff membership or professional privileges within the scope of
the applicants’ respective licenses, shall not discriminate against a qualified
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person solely on the basis of whether such person is certified to practice med-
icine or osteopathic medicine, or podiatry, or dentistry.12

The purpose of the statute is to prevent classwide discrimination
against applicants while still observing the hospital’s responsibility to estab-
lish reasonable standards for its staff and to determine the qualifications for
each individual. Hence, one Ohio hospital’s rules were discriminatory on
their face because they (a) required all podiatrists to complete two years of
postgraduate training in an approved residency program in addition to board
certification or eligibility, (b) prohibited podiatrists from conducting surgical
procedures with anesthesia, and (c¢) denied podiatrists the right to vote or
hold office within the staff organization.13 The court held that such provi-
sions were unreasonable and lacked any rational purpose because fewer than
10 percent of all podiatric graduates in the United States had completed a
two-year residency, no residency programs were available in Ohio, and simi-
lar restrictions did not apply to dentists or oral surgeons.

Qualifications of Staff Physicians

On the basis of various state and federal laws, no healthcare organization that
receives federal financial assistance (including Medicare payments) may dis-
criminate in medical staff appointments on the basis of race, creed, color, sex,
disability, national origin, or other prohibited category.14 Such discrimination
violates not only specific statutory prohibitions but also, in the case of gov-
ernmental facilities, the equal protection clause of the Fourteenth Amend-
ment.15 These subjects were at issue in Sosa v. Board of Managers of Val Verde
Hospital.16 In that case the court upheld the hospital’s decision to deny Dr.
Sosa admission to the medical staff. In recommending denial of the physi-
cian’s application, the medical staft credentials committee considered the
applicant’s character, qualifications, and standing in the community. The
court deemed these factors reasonable and not arbitrary.

Significantly, the court held that not all possible standards need to be
spelled out precisely in the medical staff bylaws.1”7 Because the defendant was
a county facility, the court discussed at length the application of the due
process clause. But the court’s viewpoint could be applied to a private hospi-
tal as well:

[S]taft appointments may be...refused if the refusal is based upon any rea-
sonable basis such as the professional and ethical qualifications of the
physicians or the common good of the public and the Hospital. Admit-
tedly, standards such as “character, qualifications, and standing” are very
general, but this court recognizes that in the area of personal fitness for
medical staff privileges precise standards are difficult if not impossible to
articulate. The subjectives of selection simply cannot be minutely codified.
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The governing board of a hospital must therefore be given great latitude in
prescribing the necessary qualifications for potential applicants. So long as
the hearing process gives notice of the particular charges of incompetency
and ethical fallibilities, we need not exact a precis of the standard in codi-
fied form.

On the other hand, it is clear that in exercising its broad discretion the
board [may] refuse staff applicants only for those matters which are reason-
ably related to the operation of the hospital. Arbitrariness and false standards
are to be eschewed. Moreover, procedural due process must be afforded the
applicant so that he may explain or show to be untrue those matters which
might lead the board to reject his application.18

The court noted that there was considerable evidence of Dr. Sosa’s
lack of ethical and professional competency, and it upheld the decision to
deny his application (see The Law in Action). In doing so, it pointed out that
it would not substitute its own judgment for that of the board because the
board, not the court, is charged with the responsibility of providing a com-
petent medical staff.19

Due process essentially means fundamental fairness. It has no fixed
meaning; it is a judgment call based on the time, place, and circumstances of
each case. One of the basic elements of fundamental fairness is that the indi-
vidual who is at risk of losing medical staff

privileges or of having an application

The Law in Action rejected is given sufficient notice of the

At the hearing for Sosa v. Board of charges to attempt to rebut them at a hear-

Managers of Val Verde Hospital, evi-
dence showed that the doctor

ing on the matter.
Charges of lacking surgical judgment,
being without a surgical assistant, and assist-
e abandoned obstetrics patients in
active labor because they could not
pay his bill;

e had an unstable physical demeanor
and showed nervousness, both of
which were likely to jeopardize sur-

ing another who had no surgical privileges
(all backed by supporting evidence) consti-
tuted “sufficient notice” for discipline in the
case of Woodbury v. McKinnon.20 The court
held that to satisfy the fairness standard the

gical patients;

failed to use basic surgical tech-
niques;

showed an unstable mental condition
by numerous fits of anger and rage;
had unsatisfactory references;
pleaded guilty to two felony charges
in criminal courts; and

had his license to practice sus-
pended in two states.

hearing can be informal, the plaintiff’s attor-
ney need not be permitted to question the
other doctors present (as long as the plaintiff
could ask questions), and cross-examination
need not be a part of every hearing. (In the
proper circumstances a summary suspension
of privileges will not violate due process as
long as the physician is afforded an opportu-
nity for a hearing within a reasonable time.21)
Thus, hospitals may exercise considerable
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discretion in medical staff appointments and privileges—especially when the
motive is to enhance the quality of care—so long as the process is intuitively
“fair.”

It has been held proper for a hospital to have and enforce rules
regarding the maintenance and completion of medical records.22 Rules
such as this that state well-recognized professional qualifications as pre-
requisites for defined privileges will be upheld as long as the rules are rea-
sonable and capable of objective application.23 The key to validating a par-
ticular rule is that it be related to an individual’s specific qualifications
rather than to class-based distinctions such as race or creed. In formulat-
ing the rules, which should be stated in the hospital or medical staff
bylaws, the board may rely on professional standards recommended by the
medical staft. Thus, in Selden v. City of Sterling the court approved a rule
that stated that an associate medical staftf member could not perform
major surgery without having a full staff member in attendance.24 Simi-
larly, in the interests of patient care a hospital may have a closed staff in
the radiology department as long as legitimate reasons for the decision can
be adequately documented.25

Does a similar philosophy prevail with respect to physicians who do
not hold an MD degree? With osteopathic physicians, for example, state law
is the paramount consideration. If the licensing statutes make no substantive
distinction between MDs and DOs (as is the case today), doctors of medicine
and osteopathy must be accorded equal rights and opportunities.26 Today,
there is little real difference between the two professions, and the antitrust
statutes apply to the hospital-physician relationship without distinguishing
the type of physician. It is contrary to public policy for hospitals to exclude
osteopathic doctors (or other non-MD physicians) as a group.

Hospital Access by Allied Healthcare Practitioners

Statutes are also crucial in determining the rights of allied health professionals
to practice in healthcare institutions. For example, North Carolina and North
Dakota extend chiropractors the right to practice within the scope of their
licenses.2” On the other hand, Oklahoma and Oregon distinguish between
physicians and chiropractors; they permit the latter to be excluded from the
staff of governmental hospitals because they are licensed by different profes-
sional boards.28 (The decisions are rather narrowly drawn, and the issue appears
not to have arisen in those states in the context of private hospitals. Neither has
it shown up again in any judicial opinion in more than 25 years.)

Bylaws that allow exclusion of an entire class of licensed allied health
practitioners may be rejected as unreasonable and contrary to constitutional
law, state statutes, or common law.2? When local law gives rights of limited
practice to designated individuals, hospitals are required to act reasonably
when granting privileges to these persons.30 It is not, however, necessary to



E The Law of Healthcare Administration

grant them full clinical privileges; instead, hospitals are required to evaluate
applications for privileges by allied healthcare professionals fairly and objectively
and to base their decisions on reasonable criteria.3! Such evaluation calls for an

assessment of the individual’s training,

Legal Brief

experience, and competence in rela-
tion to recognized standards of patient
care and institutional objectives. Of

Hospitals must have policies, based on state licen- course, neither an evaluation of this
sure laws, outlining the “scope of practice” for each kind nor a due process hearing neces-

category of allied health professional.
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sarily requires actually granting privi-
leges (see Legal Brief).32

A North Carolina case illus-
trates this concept. In Cameron v. New
Hanover Memorial Hospital, Inc., the governing board of a governmental hos-
pital granted limited privileges to two podiatrists but denied them the privilege
to perform major surgery, which they sought.33 The denial was based on the fact
that the plaintifts had not been declared eligible or certified by the American
Board of Podiatric Surgery. Because the hospital required all persons appointed
to the medical staff to meet the standards of eligibility or certification set by their
specialty boards, the hospital board’s decision was upheld as reasonably related
to the hospital’s operational needs and goals. A complete review of the podia-
trists” experience and training had been conducted, and procedural due process
had been followed.

The Joint Commission recognizes that the medical staft may “include
other licensed individuals permitted by law and the hospital to provide
patient care services independently.”3# Under the standard a given hospital is
not required to accept limited practitioners unconditionally; they may be
appointed to membership and granted clinical privileges consistent with their
scope of practice as set forth in local licensure law and the individual’s train-
ing, experience, and demonstrated competence.

Discipline of Professional Staff

A hospital may discipline, suspend, or refuse to reappoint a staft physician if
there is sufficient evidence of incompetence or intolerable behavior.3% In
Koelling v. Skiff Memorial Hospital the lowa Supreme Court upheld an inde-
finite suspension of a staff physician charged with preparing deceptive and
misleading medical records; giving fabricated, inconsistent explanations for
his handling of a case; and rendering seriously inadequate medical care. In
such circumstances physicians are entitled to a hearing, the right to present
proof, and the right to cross-examine witnesses, and the court held that these
were accorded in the plaintiff’s case.36
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The 1972 case of Moore v. Board of Trustees of Carson-1nhoe Hospital is
quite instructive with respect to the hospital’s twofold duties: (1) to exercise rea-
sonable care in selecting and retaining medical staff and (2) to extend both sub-
stantive and procedural rights of due process to the physician when disciplinary
action is undertaken.3” Moore involved the termination of a medical staff
appointment at a Nevada public hospital. Dr. Moore had been licensed to prac-
tice in Nevada and was certified by his professional board in obstetrics and gyne-
cology. Acting in accordance with the medical staff bylaws, the governing body
terminated his appointment on the ground of “unprofessional conduct.”

The specific acts that led to Dr. Moore’s termination were not expressly
prohibited in the medical staft bylaws or the hospital’s rules and regulations. The
doctor had allegedly attempted to administer a spinal anesthetic to an obstetrics
patient without proper sterile technique. (He

had prepared the medication, performed a

minimal skin preparation, and handled the ﬁ
spinal needle, all without using sterile Legal DecisionPoint IS
gloves.) Two days later the chief of the med-

ical staff, with concurrence of another physi- Why do you suppose Dr. Moore was “in no
cian, canceled Dr. Moore’s scheduled sur- condition” to perform the intended surgery?
gery for that day, considering that he was “in Should the trial record and appellate deci-
no condition physically or mentally to per- sion have been more specific in describing

his condition?

form surgery” (see Legal DecisionPoint).

Dr. Moore brought suit to regain
his hospital privileges. He did not allege any violation of his rights to proce-
dural due process. (Indeed, at the medical staff hearing he was permitted to
have counsel present, to call friendly witnesses, and to cross-examine adverse
witnesses.) He maintained, however, that he was denied substantive due
process by reason of the uncertain meaning of “unprofessional conduct,”
the basis on which his privileges were revoked. (Nevada statutes authorize
the board of trustees of a public hospital to adopt bylaws, rules, and regula-
tions governing admission of physicians to the staft, and they grant the
board power to organize the staff. The bylaws of the medical staff author-
ized alteration or revocation of privileges on recommendation of the med-
ical staff for “unprofessional conduct.”38) The Nevada Supreme Court dis-
agreed with Dr. Moore’s argument, citing a Florida case that said: “Detailed
description of prohibited conduct is concededly impossible, perhaps even
undesirable in view of rapidly shifting standards of medical excellence and
the fact that a human life may be and quite often is involved in the ultimate
decision of the board.”3® The Moore court held that the language “unpro-
fessional conduct” was objective enough to justify the board’s decision to
terminate the doctor’s privileges. (See The Court Decides: Moore v. Board of
Trustees Carson-Tnhoe Hospital, and The Court Decides: Leach v. Jefferson
Parish Hospital District No. 2, both at the end of this chapter.)
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In addition to holding that the board had followed sufficiently
objective standards, the court held that the evidence justified the decision

to terminate Dr. Moore’s privileges.40

Moore provides an excellent illustration of how

e the medical staft properly exercises its responsibility for quality of care

issues,

* a governing board should act on the medical staff’s recommended cor-

rective action before injury to a patient occurs, and

e courts will usually defer to a hospital’s decisions if they are based on

reasonable criteria that are related to the quality of care.

The Common Law

For years courts regarded voluntary hospitals as private institutions that

could adopt and enforce whatever rules they wished to control medical staft

appointments and staff discipline, so long as the action was not capricious

and was without malice (see The Law in Action).#1 As a result of this judicial

attitude, the hospital’s discretion was virtually unlimited; courts hesitated to

intrude into hospitals’ internal management and did not inquire into the

arbitrariness or reasonableness of rules concerning medical statf membership.

Current or prospective members of the medical staft were not entitled to a

The Law in Action

Under the traditional view, neither
receipt of federal or state funds nor pos-
session of tax-exempt status changed
the private nature of a voluntary hospi-
tal, and accordingly neither brings into
play the rules of judicial review that
would apply to a government hospi-
tal.43 Shulman v. Washington Hospital
Center 44 and Foote v. Community Hos-
pital of Beloit4> illustrate the traditional
approach. They gave the voluntary hos-
pital’s governing board nearly absolute
discretion in denying staff privileges. In
Foote the Kansas court indicated that it
was not necessary for the hospital to
grant a hearing to an applicant for a
staff position upon denial of his appli-
cation.46 In other words, the decision of
the hospital’s governing board was final
and not subject to judicial review.4?

hearing or other procedural safeguards
unless the bylaws of the hospital or medical
staff positively provided such protection.*2

The traditional judicial attitude—
allowing the private hospital almost unfet-
tered discretion in matters relating to med-
ical staff appointments—began to erode
with recognition that malicious interference
with a physician’s right to practice is a
tort.48 There is never a privilege to act with
malice. Accordingly, in one case, where it
was shown that certain doctors were moti-
vated by financial interests in preventing the
plaintiff from obtaining staft privileges at
the only hospital in the county, the plaintiff
had a legitimate cause of action against the
hospital, the doctors, and the individuals on
the governing board.4?

Another chink in hospitals’ armor
was state antitrust law. Aggrieved physicians
relied on “unlawful restraint of trade” to
challenge denial of medical staff privileges.
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The action can be brought against indivi-
dual members of the board of trustees, the
medical staft, and/or the hospital corpora-
tion, when the defendant intentionally pre-
vents admission to hospital practice on some
basis other than the plaintiff’s professional
qualifications or quality of patient care.50

Beginning in the 1980s, physicians
used federal antitrust laws more often, but
without much success, to challenge adverse
decisions on medical staff applications. (Both
the states and the federal government have
antitrust statutes, but the federal statutes are
more significant and are used more often.)
For a variety of legal and practical reasons the
plaintiff physicians have generally failed.
(Application of the antitrust laws to the hos-
pital-physician relationship is discussed more
thoroughly in Chapter 11.)

More significant than the tortuous
interference and antitrust arguments was
the straightforward view that the private
hospital should not have unlimited discre-
tion. This was evident in the New Jersey
case Griesman v. Newcomb Hospital (see The
Law in Action). Without benefit of a consti-
tutional or statutory foundation, and with-
out relying on the tort and antitrust princi-
ples mentioned above, the supreme court of
New Jersey simply held that a private hospi-
tal could not arbitrarily refuse to consider
the application of an osteopathic physi-
cian.51 The decision was based on a funda-
mental public policy: a hospital is vested
with a public interest and a special responsi-
bility (a fiduciary duty) to both patients and
the medical community, especially when the
hospital is the only game in town.52

The Law in Action

In Griesman v. Newcomb Hospital the
plaintiff was a doctor of osteopathy
(DO) who had been granted an unre-
stricted license to practice medicine and
surgery in the state of New Jersey. He
was the only osteopath in the metropoli-
tan area of Vineland, New Jersey, which
was said to have a population of about
100,000 people. Newcomb Hospital, a
private not-for-profit corporation, was
the only hospital in the area.

Despite being requested to do so,
Newcomb Hospital refused to permit Dr.
Griesman to apply for admission to its
medical staff. It rested this decision on a
provision in the hospital bylaws that
said applicants must be graduates of an
American Medical Association
(AMA)-approved medical school and
must be members of the county medical
society. Dr. Griesman’s application to the
county medical society had never been
acted on, and he was not a graduate of
an approved school because the AMA
approved no schools of osteopathy.

By the time the case came to the New
Jersey Supreme Court, the American
Hospital Association and the Joint Com-
mission had changed their policies and
had begun to approve of hospitals hav-
ing DOs on their staffs; the AMA
adopted a policy statement allowing
DOs “where it was determined locally
that they practice on the same scientific
principles as those adhered to by the
American Medical Association.” The
state medical society in New Jersey had
also dropped its opposition.

The New Jersey court invalidated the hospitals’ requirement that all

staff’ physicians be graduates of an AMA-approved medical school and be

members of the county medical society.53 The hospital must at least consider

the application of an osteopathic physician. This conclusion relied heavily on
Falcone v. Middlesex County Medical Society, in which the defendant’s denial
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of medical society membership to a licensed osteopathic physician was found
to violate the state’s public policy.5% Accordingly the New Jersey court was
willing to look into the reasonableness of a rule pertaining to staff privileges
and to strike down the rule if it was arbitrary and unrelated to standards of
patient care or other legitimate hospital concerns. Following Griesman,
another New Jersey court held that a voluntary hospital could not refuse
applicants without giving them the opportunity to have a hearing and learn
the reasons for the rejection.55

Other courts have followed suit. Whether for constitutional reasons
(in the case of state actors) or because of statutory or common-law principles,
it is now generally held that all applications for medical staff privileges and all
disciplinary actions must be fully evaluated on their own merits and that at
least a modicum of due process must be provided to the physician con-
cerned.>¢ The decision-making procedures need not amount to a trial, and a
right to counsel is not mandated (although it is permitted). But however the
process is structured, it must include, at a minimum, the physician’s rights to

e appropriate notice,

e a timely hearing,

* an opportunity to produce evidence and witnesses,

e cross-examine the hospital’s witnesses,

e a finding based on substantial and credible evidence,

* a written notice of the hearing body recommendations and the reasons
for them, and

® an opportunity to appeal.

Both Medicare’s “Conditions of Participation for Hospitals”57 and
Joint Commission’s standards®8 reach essentially the same conclusions.
The Medicare conditions require the hospital’s governing body to appoint
physicians and establish privileges on the basis of written, defined criteria.
Criteria for selection are individual character, competence, training, expe-
rience, and judgment. All qualified candidates are to be considered by the
credentials committee of the medical staff, which then makes recommen-
dations to the governing board. Similarly, Joint Commission standards
require that the appointment and reappointment of physicians as well as
the delineation of an individual’s clinical privileges, whether or not that
person is a member of the medical staff, be based on the periodic reap-
praisal of each practitioner’s training, experience, current competence, and
health.59

Most hospitals have decided that it is easier to focus on the kind of
due process just described than to worry about whether specific bylaws
criteria are “arbitrary and capricious.” Therefore, it is reccommended that
all hospitals have policies that provide both substantive and procedural
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due process. All hospitals should be held to the same standards in appoint-
ing physicians to their medical staffs or delineating clinical privileges. The
sole criterion for making medical staft appointments and defining privileges
should be the practitioner’s competence to provide quality professional care
to further the hospital’s mission. Any reasonable criteria for medical staff
appointment and privileges that provide essential fairness and relate objec-
tively to the quality of patient care, the purposes of the hospital, and the
clinical and ethical behaviors of the individual physician are considered
legally sufficient.

Many cases support hospitals’ efforts to improve quality of care. To
illustrate, a hospital may require physicians to do the following:

¢ sign and abide by reasonable medical staff bylaws60;

e serve on a rotating basis in the emergency department©l;

e be responsible for timely completion of medical records®?;

e supply references with their applications®3;

e obtain consultations in surgical or medical cases, as defined by medical
staff protocols®4; and

* carry malpractice insurance coverage, because such a requirement pro-
tects the institution’s fiscal integrity.6>

In addition, surgical or specialty privileges can be restricted. For example,
performance of major surgery in a given specialty may be limited to those who
are board certified or board eligible or who have a minimum number of years of
experience in the specialty.66

Hospitals are within their rights to suspend, discipline, or refuse to appoint
physicians who are professionally incompetent.” Even when a physician is legally
entitled to due process, summary suspension for clinical incompetence will be
upheld as long as a hearing is granted within a reasonable time after suspension.68

Aside from clinical competence, questions of ethics, morals, and
good character are sometimes the focus of cases involving physicians’ med-
ical staff privileges. How far a hospital may go in denying a staff appoint-
ment or disciplining a physician for behavior that is not directly related to
patient care but is contrary to generally accepted social nor