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“This invaluable reference source for professionals will undoubtedly prove every bit as
indispensable to the individual. Anyone seviously considering buying or selling a home

abroad would do well to follow its advice to avoid the many pitfalls of the property maze.”
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PD Dr. Hans Rainer Kiinzle, Partner, KPMG private, Zurich
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About this book

About this book

This book presents general information on the most important questions concerning the
acquisition, ownership and sale of private real estate, and also looks at selected countries
which are particularly relevant to this sector in practice. It is designed as a guide for lawyers,
tax consultants, asset managers, private—client advisers in banks, family offices and
other advisers dealing with the acquisition, ownership and sale of privately used real estate
in an international context. It is, of course, also addressed to private individuals who wish
to acquire and own real estate abroad. The use of concise and precise language reflects its
character as a handbook and reference source. In particular, the authors have endeavored
to express the terms and concepts involved as transparently as possible in order to make
them easily accessible even to those without a legal background. Footnotes are dispensed
with for the sake of clarity.

The addresses sections have been carefully researched and list important contacts relevant
to the acquisition and ownership of real estate. Although a mention in this publication
certainly implies a recommendation, it would have been impossible to list all good lawyers,
consultants, real estate brokers, banks and other institutions. Neither can the publishers,
editor or authors guarantee the addresses listed in this publication, even though they have
been selected with great care.

This book can in no way substitute legal advice. The publisher, editor and authors
therefore unreservedly exclude any liability for losses or damages of any kind — be these
direct, indirect or consequential — which may result from the use of this book or of the
information it contains. Although all the authors have undertaken their research with great
care, they obviously cannot guarantee their completeness and correctness any more than
the editor or publisher.

Any comments and suggestions, praise or criticism will be gratefully received. If you,
as the reader, feel that a particular topic or address should be removed from or added to
this volume, please let us know.

By all means write to the editor via e-mail at christian.kalin@henleyglobal.com or by
conventional mail to the following address: Christian H. Kilin, Henley & Partners, Kirchgasse
22, CH-8024 Zurich, Switzerland.

How to use this book

The book is divided up into a general/international chapter and chapters on individual
countries. The general chapter covers all the criteria that should normally be considered by
anyone wishing to acquire or own real estate. The chapters on individual countries explain
the details of acquisition, forms of ownership, taxes and inheritance law up to residence and
domicile that are specific to that country. The book also contains address lists, checklists
and overview tables, making it an excellent reference source.

The book has a systematic structure, and the contents of the individual countries have an
identical layout so that the same topics in each country can always be found under the same
titles or subtitles. Thus the title ‘Easements, charges, liens and mortgages’ is always listed
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under item 2.2, and ‘Restrictions under family law and matrimonial property regime’ comes
under 3.2.1 in each country.

The comprehensive checklists in the general chapter offers a systematic approach to
the most important points to be considered when acquiring real estate. In addition, each
individual country contains country-specific checklists that are designed to supplement
the general checklists and contain only the most important points to be considered when
acquiring real estate in the respective country.

Overview tables are inserted at various points. They make no claim to completeness and
are designed to give the user an overview of key sectors and to facilitate comparisons.

The addresses sections give the user easy access to relevant addresses that are useful for
the acquisition, ownership and sale of real estate. The addresses are arranged by country
so that they appear under the relevant section of each specific country. An international
addresses section is also attached to the general chapter.

A bibliography, i.e. a selection of more comprehensive and specialized publications, is
attached at the end of each chapter. It is more or less extensive depending on the country
and the available literature.

At the end of the volume, comprehensive indexes arranged by individual countries, allow
a systematic search for terms.

xii
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1 Introduction: Real estate abroad

1 Introduction: Real estate abroad

Many people no longer limit the horizon of their activities and aims to the borders of
their own country. New transport and communications media, the political stability and
integration of Europe, cross-border activities, prolonged stays in foreign countries and the
acquisition of real estate abroad are an expression of this trend. Especially the last of
these — in the form of vacation homes, second homes or a new main domicile — is gaining
in interest and importance within Europe and world wide. The ongoing integration of the
European Union, in particular the free movement of persons and capital as well as the
single European currency, has made its contribution to the growing trend for foreign
nationals to acquire real estate abroad, above all in southern Europe. European countries
such as France, Spain, Italy and Portugal are among those most favored by foreign buyers
who seek a mild climate, a more relaxed lifestyle and recreational surroundings. But
interest is increasingly extending to destinations such as Croatia, Malta, the Caribbean,
the Bahamas and elsewhere, and even cooler regions such as Canada, Sweden and Ireland
are popular.

The acquisition and ownership of real estate across borders raises legal and tax issues, and
problems may occur whose full extent is often unsuspected by those concerned. Private
acquisitions of real estate are not infrequently made without any accurate knowledge of the
legal, tax and economic background. Even if quality of life and personal use are paramount
motives for the purchase of noncommercial real estate, the acquisition of property is always
a capital investment. As value maintenance and capital growth — as well as aspects of tax
and inheritance law — will accordingly play a vital role, it is important to clarify these key
framework conditions before acquiring real estate in order to be protected from unexpected
legal and tax consequences. While this applies to real estate in general, it is particularly true
for property located abroad.

Every purchase of real estate abroad must clearly be approached with particular care
by buyers without sufficient legal and possibly linguistic knowledge, but this should not
deter them from trying. Nevertheless, it is generally advisable to play it safe by calling
in lawyers, tax experts, architects and trustworthy real estate agencies familiar with local
conditions. The costs incurred will almost always be more than offset by the smooth and
correct handling of the procedures involved.

Other countries have different habits — and different legal systems. This applies quite partic-
ularly to real estate and tax law, which may assume very different forms in various countries.
So foreign acquirers of real estate cannot let themselves be guided by their native feeling for
what is right, but must inform themselves in an unprejudiced way about the circumstances
prevailing locally. Still, the acquisition of real estate is quite safe in most countries as long
as certain basic rules are observed.

Ownership of real estate satisfies a basic human need. To acquire a piece of prop-
erty in an attractive location is equivalent to gaining a certain quality of life, and in
most cases sensible asset diversification. At the same time, it means acquiring an
asset that almost always retains its value, and in most cases gains in value over a
longer period of time. However, it is important to observe certain important principles
here too.
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2 Finding the right property
2.1 Brokers, dealers and developers

In every country, many players are involved in the real estate sector. A great deal of money
can be earned and lost in this business, but few if any qualifications or other professional or
personal preconditions are generally required to take part in it. Corresponding care must
therefore be taken, as there will always be some among the many agents, brokers, general
contractors and promoters whose business methods cannot be called respectable.

Real estate brokers

Real estate brokers (agents) are found throughout the world. Whereas it requires authoriza-
tion in some countries to be a real estate broker/agent, others exercise no supervision at
all, so that absolutely anyone can try to run an agency. The services offered by a broker may
also vary greatly. In some countries, the broker or agent does practically everything for the
buyer, including drawing up the contract, administrative work, completion of tax forms, etc.
Often, however, the broker does no more than bring the buyer and seller together and, at
most, accompanies the transaction as far as the notary or a selected lawyer. As a rule, brokers
receive a commission only when a purchase actually takes place. If no sale results, they go
away empty-handed. That’s why brokers are interested in rapid closure and accordingly
tend to urge prospective customers to buy. However, good brokers always have the overall
consulting service for their client in mind and endeavor to praise the prospective property
in relatively objective terms. Professional brokers also tend to have an extensive portfolio of
real estate from which to select the most suitable for their client. However, the fact that the
broker is commissioned by the seller and usually receives payment for his services from
the latter tends, in practice, to produce a bias in favor of the seller’s interests — although
this is contrary to the rules of the profession and often also infringes the legal obligation
to neutrality. As a buyer, therefore, one should always maintain a certain distance and
communicate this reserve clearly.

The business of a real estate broker for privately used real estate normally has a strong local
orientation. Brokers tend to limit their activities to a particular city, province or region. In
some small countries, however, brokers may extend their activities over the whole country
(for instance in Malta or the Caribbean). Larger real estate brokers may have an extensive
network of branches and their activities can extend over several regions or even across
the whole country. However, their individual offices obviously have a local orientation.
Franchise companies are also expanding throughout the world, especially from the USA.
They comprise a number of autonomously managed and independent real estate brokers
who present a united brand vis-a-vis the outside and apply uniform standards for marketing,
quality assurance, etc. Only in the luxury segment is a certain level of internationalization to
be observed, although here too the leading brokers continue to be specialists with a strong
local presence. Some companies with an international scope of operations thus offer luxury
real estate world wide via exclusive networks of brokers.

Real estate dealers

In contrast to brokers, who essentially merely bring buyer and seller together and receive
a commission for this service, real estate dealers act as buyers and sellers on their own
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behalf. The buyer must be even more careful in this case, as a real estate dealer who wants
to sell a property now acts completely in his or her own interest and tends to urge the buyer
to make a quick closure. In addition, there is obviously a danger that the dealer may try to
take advantage of an unsuspecting buyer, for instance by concealing important facts about
the property. In this case it always makes good sense to call in an independent expert (such
as a reputable agent, real estate expert or lawyer with experience in real estate).

Developers

The term developer refers to a kind of general contractor responsible for the overall
realization of real estate projects. The developer is usually the owner of a piece of land
which is ready for development and handles all the building work up to the marketing
and final handover of the individual real estate. Buyers must exercise the greatest caution
when buying real estate from a developer for various reasons. Firstly, the developer is
obliged to complete specific project phases within certain periods of time, which may lead
to the use of somewhat more aggressive sales methods. Moreover, the buyer may incur an
extensive financial risk by buying the real estate on the basis of a mere plan, i.e. before
any building work has been started or while this is still in progress. New or still unbuilt
real estate should be acquired only from very well-established and reputable developers.
Corresponding guarantees are indispensable.

2.2 How to recognize a reliable real estate professional

The reputability of a real estate professional cannot be determined on the basis of generally
applicable paradigms. However, a number of indications may allow a conclusion to be
drawn one way or the other. Although these seem obvious to many readers, experience
shows that it is nevertheless important to make oneself aware of this time and again.

Reputable brokers, real estate dealers and developers will always be distinguished by a
professional, reserved manner. Professional associations, whose members comprise
real estate brokers, architects, surveyors, developers, etc., are found in all countries.
Depending on the organization, the selection criteria for membership usually guarantee
a certain quality standard. Moreover, it makes sense to find out how long the relevant
broker, real estate dealer or developer has been established. Anyone who has already been
in business for many years, possibly at the same address, would normally merit a positive
valuation. You should also ask openly for references and not neglect to check them.

2.3 Key criteria to note when looking for real estate

Although common knowledge, it is nevertheless worth stressing that location is the most
important factor in the selection of any piece of real estate. Quite apart from the present
circumstances, special care must also be taken to check how the environment may change
in the future. So it is not irrelevant if projects for constructing freeways, airfields, power
lines, waste dumps or similar major developments are planned in the area. One should also
know in which construction zone the building plot and its surrounding plots are situated
(might a neighbor add another story to his house and in so doing obscure the marvelous
lake view?). The best way to be quite sure about these factors is to buy existing real
estate in surroundings which are already well developed and in which rezoning is unlikely.
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If there are still many undeveloped plots of land around a property, it is difficult to estimate
how the surroundings and perhaps the entire appearance of the locality may change. Many
location factors must be considered, above all the quality of the local municipality. Thus
the way in which this quality is likely to change in a positive way in the future is of critical
importance for any gain in the value of the real estate. This will be explained in greater
detail later. Also the quality of the location within the municipality where the real estate
is situated is important. Is the house located on a quiet street in a quiet area? Where are
the nearest shops, bank, post office, schools and kindergartens, high schools, location of
evening classes, restaurants and sports facilities? Are there cultural facilities nearby? How
easily can the real estate be reached by public transport? Where is the nearest national
or international airport? Where is the nearest rail station? What are the connections like?
How far is it to the nearest highway or freeway access? How close is the nearest healthcare
facility, and where are the nearest major hospitals?

These questions concerning the infrastructure are of central concern to anyone interested
in acquiring real estate and their answers have a corresponding effect on price levels. In
general, real estate situated in largely rural localities with a modest infrastructure are much
less in demand and are correspondingly more difficult to resell. In contrast, real estate
in locations offering an extensive infrastructure immediately command higher prices. In
the case of ‘bargains’, a poor infrastructure is often a major reason for the relatively low
price. And although the same demands are not necessarily made on infrastructures around
vacation residences — where a rural idyll away from the hustle and bustle of the city is often
sought — considerations of this kind are nevertheless just as important as for a principal
residence. The ideal for many people is likely to be real estate in a very quiet location in
idyllic surroundings, but nevertheless close to a town and an international airport. And it is
precisely real estate of this kind that represent the ultimate luxury and attract the relatively
highest prices world wide.

If interest focuses on the maintenance and value growth potential, it should be noted that
owner-occupied residential properties often tend to be a poor investment in real terms —i.e.
when adjusted for inflation. At any rate, the return is not as good than is generally
assumed, as real estate tends to be considered a very secure and above all an inflation-proof
investment. However, the most important factor in maintaining and increasing the value of
residential real estate is not its current location quality but potential positive changes, i.e. the
improvement of location quality. Such improvements are often the result of expanding
residential areas, especially in the periphery of larger cities, and of associated infrastructure
improvements in transport links and shopping facilities. However, the expansion of the
infrastructure can also have a negative impact on location quality, such as the construction
of new freeways or the extension of airports with the associated changes in flight paths. The
latter can have an impact up to dozens of kilometers distance from the actual location of
the airport.

In making a possible estimate of the future potential growth in value of a real estate, it is
always worth while clarifying the planned and future development of the residential area in
which it is located as well as any changes in local infrastructure in advance of purchase.

Important aspects of the real estate itself are the size and shape of the plot, the orientation
of the building and its exposure to sunlight, the view as well as the extent to which it
is overlooked by neighbors. Exposure to wind plays a significant role in many areas (for
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example, the Mistral in southern France or the Bora in Dalmatia). A secluded outside patio
can be very attractive, but excessive exposure to wind can make conditions quite disagreeable
outside the house - for instance, in the garden. Tranquility is also important, and noise,
especially from busy roads and airports, should not be underestimated. Intrusive odors
also represent an important factor (proximity to paper factories, pig farms, food-processing
establishments, etc.). Furthermore, exhaust emissions must be considered. In view of
the pollution from fumes, it is important to be sufficiently far away from filling stations,
covered car parks and busy roads. Likewise, one should be sufficiently far away from
pylons/high-tension lines and mobile phone network antennas. It is also necessary
to be aware of possible risks of accidents. For instance, industrial or other installations
may represent a considerable risk (chemical factory, nuclear power plant, liquid gas tanks,
cyanide warehouse of a metal-processing plant, etc.). Given a choice, a prospective buyer
would obviously opt for real estate located a sufficient distance from installations of this kind.

Where buildings are constructed on a slope, excessive water pressure and thus damp
masonry may be a problem. Any danger of natural hazards must also be clarified.
Landslides, avalanches, earthquakes, forest fires as well as flooding, tidal waves and
hurricanes or tornadoes may present considerable risks in certain areas. The situation and
construction of the property must be carefully considered to estimate the real risks.

Certain special features must be considered in the case of rural/agricultural real estate
as well as of historical real estate and real estate located by rivers, lakes and close to
the sea. These will be treated in separate chapters.

‘What about access and access authorization? Is there a public road leading to the property,
or only a private road? Is snow clearance an issue in winter?

Security must not be neglected either. How frequent are burglaries in the area where the
real estate is located? Is the house very isolated? Is there a need for a burglar alarm? Are
there any neighbors and trustworthy persons who can keep an eye on the real estate when
the owner is absent? Might there be a need for a private surveillance service?

The most varied criteria must then be considered as regards the property itself. They include
the size and configuration of the rooms and ancillary premises, the number of bathrooms,
potential for additional fittings and extensions (for instance, can the attic be extended?),
construction quality of the buildings, heating insulation, energy consumption, heating
system (also a necessity in a country like Spain if the real estate is to be used all year round).
Penetration of moisture (e.g. in the case of old walls, damp subsoil, slope situation) can
constitute a major problem which may not be easy, or indeed possible, to solve. The condition
of the roof is a major consideration, and pest damage — not only in the attic — is by no means
unusual in many areas. The technical equipment of the property and the various installations
must also be carefully examined. What is the state of the electrical installations and the
plumbing? Are there telephone, internet, ISDN/ADSL, cable TV connections, a satellite
dish? What kind of water supply and waste-water disposal facilities are present? What kind of
heating system is in place? In the case of oil heating, the potential environmental risk means
that the oil tank must not be placed directly on or in the soil outside. It should be located in
the cellar or other separate building and be equipped with a protective trough. One should
also check whether the heating installation and the oil tank have been regularly maintained.
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In the case of a swimming pool, it is also of interest to know whether it has been regularly
maintained. What is the condition of the pool? Is there potential for extension? Would this
require approval?

It is important to ensure sufficient sound insulation, including against foot fall sound,
especially in apartments/condominiums and duplex villas. To check this out in practice,
it is best to spend several days in the building or — more realistically — to have the sound
insulation inspected by an expert who can measure it accurately.

Prestige elements such as a sauna, swimming pool, tennis court, parking facility or direct
waterfront location naturally increase the value and thus the price of a real estate. The
historical importance of the building, an absolutely exclusive location or the fact that it
has been built by a celebrity architect can have a significant effect on the price of the
real estate.

Properties that are not too large, in good to very good locations, particularly in a region with
a promising future in terms of residential development, ideally close to a large city, with
high-quality and well-maintained buildings with a practical interior design and appropriate
fittings are almost always in demand. Such properties are correspondingly easier to resell
and offer above-average potential for value growth.

When searching for real estate, one should ideally already apply those criteria that will be
significant to future buyers when it comes to a resale.

2.4 The valuation of real estate

The value of real estate is affected very strongly by subjective criteria. This makes an
objective valuation difficult, and there is never anything like a ‘right’ value, but only value
bands, which may be justified on both objective and subjective grounds. The price for a
specific real estate is fixed precisely only when the buyer and seller agree on it at the sale.
However, this is merely a momentary value.

The property announcements in the local press and in specialized publications like real
estate magazines give an initial overview of the price level of comparable local real estate. As
brokers almost always represent the sellers, their price information and recommendations
must be taken with all due caution. It is much better to be advised by an independent
expert — for example, a chartered surveyor, a lawyer familiar with the relevant market, or a
local architect.

In the case of larger, older or special real estate, such as historical buildings, it is wise
to commission an assessment by an expert (surveyor, architect or civil engineer). The
associated costs, depending on the detail of the assessment, the size and location of the real
estate and the country, normally range between USS 1,500 and USS 20,000, and represent a
sound investment in most cases. It may even be worth while obtaining a second opinion,
especially if the initial appraisal was made by a potentially biased party.

It is very important to find a suitable expert who can appraise the real estate on objective
criteria and analyze its market value as realistically as possible. A suitable expert should
possess local building knowledge as well as experience in the type of real estate to be
assessed. In the case of older properties, and especially of historical buildings, it is important
that the condition of the building and any need for renovation be examined and realistically
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assessed. Professional surveyors perform a valuable service here, as these questions cannot
be answered by a buyer unfamiliar with local circumstances.

There are various real estate valuation methods. In past- or cost-based methods, the
original building costs are extrapolated to their current value via a suitable index and annual
hypothetical amortizations are concurrently calculated. The land value is also determined. In
contrast, future-oriented methods are based on the revenue value or on discounting future
revenues. However, market or cross-comparison methods are of particular relevance
for private, owner-occupied real estate. The price of the real estate being assessed is then
determined on the basis of the latest prices of comparable properties. This method is also
used intuitively by a layman when comparing different properties.

3 Ownership of real estate

3.1 Possession and ownership

Non-lawyers often confuse the terms ‘possession’ and ‘ownership’. So it is worth briefly
clarifying what these two terms, which originate in property law, mean in most legal
systems. Possession entails the actual control over a physical object (such as an
automobile, a shovel or a house) with the intent to have and to exercise such control. A
tenant who lawfully rents a house on the basis of a rental agreement from the owner, and
therefore has real power to use it, is consequently the possessor of the house (for the
duration of the rental). In contrast, ownership means the fully comprehensive power
of disposal and complete dominion over a property, including the right to transfer it
to others. Ownership is, of course, often associated with possession, and these two legal
powers often coincide. However, it is important to distinguish between them, as such a
distinction may be relevant in certain circumstances.

3.2 Different forms and types of ownership

Sole ownership of real estate is possible in all the legal systems of interest here. The
(sole) owner has the most comprehensive power of disposal and legal control which is
possible over a piece of real estate within the scope of the prevailing legal and factual limits.
As a rule, various forms of shared ownership are also possible, especially joint and
condominium ownership. The different forms and types of ownership existing in the various
countries are explained in the respective country sections. Some jurisdictions additionally
allow separate ownership rights to the land and the buildings standing on it, resulting in
splitting of ownership. This is particularly the case for the right to build which exists in
some jurisdictions.

3.3 Encumbrances, easements, charges, liens and mortgages

Ownership can be encumbered and restricted in various ways. In addition to contractual
agreements, which apply only between the contractual parties, all jurisdictions allow various
rights relating to real estate, which are generally applicable and can, in most cases, also
be entered or noted in a land or ownership register or in the title deeds. In contrast to
comprehensive ownership rights, these imply restricted control over rights to a property.
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Restricted property rights limit ownership to the encumbered real estate and to this extent
take precedence over comprehensive ownership rights.

There are essentially four types of restrictions on property rights, although several
different designations for them are found in the various jurisdictions. Thus personal
easements or personal servitudes depend on the entitled person and normally end at the
death of natural persons whom they benefit, or in case of legal entities being beneficiaries
after some period set by law. A classic example is the right of usufruct or life-estate existing
in various forms. There are also various forms of easements on real estate or real
servitudes. These involve a servient and an entitled property. The owner of the servient
property must tolerate certain interventions by the respective owner of the entitled property
(such as right of way or right of passage) or restrict the exercise of his ownership right
in a certain way (e.g. not build higher than one story). Charges on real estate have been
handed down from feudal times and still exist in some countries. They obligate the owner of
the real estate not only to exercise tolerance, but to perform a certain action, for instance to
supply a certain amount of grass or to pay an annual land rental. However, it is now usually
possible to be released from a real estate charge by paying a redemption fee. To secure
claims and to mobilize the value of a piece of real estate, almost all jurisdictions also include
various forms of liens and mortgages (real estate security interests).

So it is very important to check before every acquisition whether the real estate to
be acquired is encumbered with any easements, charges, restrictive covenants, liens or
mortgages. Such rights may be significant and may often greatly restrict the enjoyment or
use of the real estate. The existence of such encumbrances may also have considerable
effects on its value and future appreciation.

3.4 Protection of ownership, proof of ownership and registration

Private property is guaranteed in all the countries considered here by their respective laws
and usually even at constitutional level. In countries such as Switzerland and Germany, a
land register allows the exact ownership relationships and encumbrances of real estate to
be determined at any time, and a relatively high legal security prevails, also because of the
professional liability of the notaries or lawyers handling the transaction. In such countries
as the USA, where there is no comparable land register, ownership proof is instead based
on title documents and the notary’s liability is essentially substituted by a title insurance.
However, secure title to ownership cannot be quite so easily proved in some other countries,
and one must be very careful to ensure that full and good title is acquired and appropriately
protected. An overview of the real estate market in selected countries is presented in Table 1.

4 Purchase and sale of real estate

4.1 How to proceed with a purchase

The buyer generally bears the greater transaction risk, as is fittingly expressed by a principle
of Roman law: Periculum est emptoris, or, in other words: Caveat emptor. That is why certain
precautions and clarifications are needed prior to every purchase in order to minimize
the risks. As a long-term investment, which usually ties up large amounts of capital, the
acquisition of real estate should additionally be planned and carried out in a careful and
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Table 1 Overview: Real-estate market in selected countries
Types and forms Usual Usual rental Rental Security due Usual
of ownership financing by duration for payments from tenant deposit at
credit residential real for residential purchase
institutions estate rental
Austria Sole ownership, Up to 80% of Agreed by the Monthly in Upto3 5-30%
co-ownership, joint  the estimated contractual advance months’ rent
ownership, value, parties. or a bank
apartment depending on Usually guarantee for
ownership, financial between 3 and the same
building right soundness 10 years. amount
Residential
rentals as per
rental law: at
least 3 years
The Sole ownership, Up to 75% of Residential Monthly 2 months’ rent  10%
Bahamas co-ownership, the market rental usually 1
apartment value year. Leasing:
ownership, longer term
timesharing,
leasehold, trusts
Canada Sole ownership, Up to 75% of According to Payment due Leasehold: 5%
co-ownership, joint  the market use. One year at beginning of  Rent for the
ownership, value. For and thereafter each month first and last
condominium foreign month to months
ownership, nationals: 65% month
timesharing,
leasehold, trusts
Croatia Sole ownership, Up to 75% of No Payment due Depends on 10%
co-ownership, joint  the market specifications at beginning of  the contractual
ownership, value each month relationship
apartment and the
ownership, conditions
building right
France Sole ownership, Up to 100% of Residential Monthly in Residential 5-10%
co-ownership, joint  the market rental atleast 3  advance or rental: 2
ownership with value or the years quarterly months rent or
right of accrual, sale price. one quarter
apartment Foreign rent if
ownership, joint nationals: max. quarterly
tenancy, 70% payment
timesharing,
building right
Greece Sole ownership, Up to 100% of Residential As arule, 2 months 10%
co-ownership, the sale price rental atleast3  monthly in
apartment years. Leasing:  advance
ownership, 10 years with
timesharing option to
extend

14



General/International Chapter

Broker’s Land register Purchase VAT on Annual Capital
commission 7 and notaries’ taxes new property appreciation
fees buildings and wealth taxes as % of
taxes appreciation

Austria Max. 3%, possibly 1% land Land transfer None (or 20% Ca. 1% of Maximum

from both buyer register fee tax 3.5% if chosen by assessed 50%2
and seller, i.e. plus authenti- seller) value, no
max, total of 6% cation costs; wealth tax

1-3% lawyer’s

fee

The 6% for developed, 2.5% of the 2-10% None 1-2% of the None

Bahamas  10% for real-estate market value

undeveloped value
building plots (lawyer’s fee)

Canada 3-6% Notaries in Varies by 7% Land tax: Ca. 25% of the
Quebec, province, varies appreciation
otherwise mostly greatly.® No
lawyers: between 0.5 wealth tax
either hourly and 1.5%
fee or flat rate

Croatia 2-5% Euro 35 land 5% 22% Vacation None!
register home tax
registration Euro 0.7-2
fee, Euro 10 per square
signature meter of
authentica- usable area,
tion by depending on
notary position and

infrastruc-
ture. No
wealth tax

France 5-10% % See land 19.6% Land tax and No capital

register and living space appreciation
notary’s fees tax (varies tax for main
from place to residence;
place); wealth non-residents
tax, for 16-33%
property
above Euro
720,000
Greece 2% from buyer Ca. 1.5% at Conveyancing  No VAT on Land tax: In principle
and depending on purchase, ca. fee 7-11%; property 0.3-8% for none.
situation plus 2% 2% for registration natural Possibly 35%
payable by seller donation fees: ca. 0.5% persons or for foreign
0.7% for legal legal persons
persons,
where land
value exceeds
Euro 243,600
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Table 1 (continued)
Types and forms Usual Usual rental Rental Security due Usual
of ownership financing by duration for payments from tenant deposit at
credit residential real for residential purchase
institutions estate rental
Hungary  Sole ownership, 60-70% of the  Three to five Monthly or Upto6 10%
co-ownership, financing value years, often with  quarterly in months’ rent
apartment (which is ca. an option to advance
ownership, 80% of the renew the
timesharing market value) contract
Ireland Sole ownership, 90% of the Residential Quarterly in Depends on 10%
co-ownership, market value rentals 1-3 advance the contractual
apartment years. Leasing: relationship
ownership, 25 years are and the
timesharing, standard. The conditions
leasehold, trusts contract is
renewable every
5years. Leases
of up to 999
years are
possible
Ttaly Sole ownership, Up to 75% of Four years with ~ Monthly in 1-3 months’ 10-30%
co-ownership, the market automatic advance. Other rent
joint ownership, value extension by modes of
apartment another 4 years.  payment may
ownership, Shorter-term also be agreed
timesharing, contracts may
inherited be agreed
building right
Malta Sole ownership, 75-90% of the Rentals before Quarterly 1 months’rent  10%
co-ownership, market value, 1995:
joint ownership, depending on  non-terminable.
apartment the bank Rentals
ownership, arranged after
timesharing 1995: by free
agreement
Monaco Sole ownership, 50-70% of the By free Quarterly 3 months’rent  10%
co-ownership, market value agreement,
apartment usually 1-3
ownership years
Portugal  Sole ownership, 60-80% of the  Rentals before Monthly in 1-3 months’ 10-40%
co-ownership, estimated 1990 advance rent
joint ownership, value non-terminable.

apartment
ownership,
timesharing,
building right

Rentals since
1990 terminable
after a minimum
period of 5
years. Leasing
agreement
terms 7-30
years
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Broker’s Land register Purchase VAT on Annual Capital
commission 7 and notaries’ taxes new property appreciation
fees buildings and wealth taxes as % of
taxes appreciation
Hungary 2-5% As per scale of  Conveyancing 25%if sold bya  Premises tax: 20% discounts
fees. Total ca. fee generally company max. 900 HUF  if the property
1% 10%, for per square was in
residential real meter of useful  possession for
estate up to 6% area. Land tax:  longer than 6
max. 200 HUF  years
per square
meter of useful
area
Ireland 1.5-2.5% Each party Conveyancing 13.5%, but None 20-40%
pays its own tax up to 9%; included in the
lawyers’ fees Statutory duties:  purchase price
as agreed, 2%
usually 1% of
the property
value
Italy 2-3% if only one  Euro 2,500— 3-10% 4-20% Land tax: None
intermediary, 10,000, varies between 0.4
possibly 5% for greatly and 0.7%,
an exclusive depending on referred to
broker real estate cadastral
value and value. No
notary wealth tax
Malta 5% 1% Transfer duty 18% on None 35%2
5% plus Euro building
250 for materials and
authorizations work contracts
Monaco Purchase: 8%.6 Registration Ca. 9%, 7.5% of 19.6% None None
Leasing: 10% of and notaries’ which are
the first year fees ca. 9% registration fees
and stamp
duties, the rest
the notaries’
fees
Portugal 2-6% Notaries’ and Real estate 19% on 0.2-0.8% 25% for
land register transfer tax building non-residents
fees ca. Euro 6.5%; % stamp materials and
300 minimum duty 0.8% works
contracts
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Table 1 (continued)
Types and forms Usual Usual rental Rental Security due Usual
of ownership financing by duration for payments from tenant deposit at
credit residential real for residential purchase
institutions estate rental
Spain Sole ownership, Up to 80% in As arule, 3-5 Rent and One months’ 10-15%
co-ownership, normal cases, years; minimum  charges to be rent
apartment in individual tenancy right 5 settled
ownership, cases up to years for monthly in
timesharing, 100% of the residential advance
building right market value purposes
Sweden Sole ownership, Up to 90% of By mutual By mutual By agreement  10%
co-ownership, the market agreement of agreement of
joint ownership, value the contractual the contractual
unlimited right partners. partners.
of apartment Normally Otherwise
use, between 9 monthly in
timesharing, months and 10 advance
building right years
Switzer- Sole ownership, 60-80% of the  Leasing: Monthly or Bank 10-15%
land co-ownership, market value, normally 5 quarterly in guarantee or
joint ownership, 50% for years, with advance upto3
apartment investment renewal option months’ rent
ownership, property for another 5
building right years
United Sole ownership, 75-85% of the ~ Usually 1-3 For short For short 10%
Kingdom  co-ownership, market value years for rentals usually  rentals usually
joint ownership, residential monthly, for 3 months’ rent
tenancy in rentals, longer rentals
common otherwise quarterly
leasehold, trusts anything
between 5 and
999 years
possible
United Sole ownership, For local Negotiable in Monthly in 1-6 months’ 10% and more
States/ co-ownership, residents up to  line with the advance rent, for residents;
Florida joint ownership, 90%, for tenant’s depending on 30% and more
apartment non-residents requirements. the credit- for
ownership, up to 70% of 30-year leasing worthiness of non-residents
timesharing, the market contracts are the tenant;
leasing, tenancy  value regarded as frequently
by the entireties, purchase waived
trusts contracts

Notes on the table:

1

There are no capital gains taxes i

n the following cases:

— where the real estate was used as a residence for the owner’s family

— where the real estate was sold again more than three years after its acquisition

— where the real estate was transferred between close relatives or divorced spouses.

w o
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Broker’s Land register Purchase VAT on Annual Capital
commission 7 and notaries’ taxes new property appreciation
fees buildings and wealth taxes as % of
taxes appreciation
Spain Usually 4-7% Ancillary Land acquisition 7% Land tax IBI Max. 3.7% of
purchasing tax 7% as a rule 0.3-1.1%; the cadastral
costs ca. 3% wealth tax value per year;
from 0.2% to max. 20 years.
2.5%; as a rule Must be
both distinguished
calculated on from capital
the cadastral gains tax: max
value 35% for
non-residents
Sweden 3-5% None Conveyancing 25% Land tax: Private
fee: none; 0-1%; wealth persons: 30%
Statutory duties: tax: 1.5% of net  on 2/3 of the
1.5% for wealth capital gained
acquisition by exceeding 1.5 Companies:
private persons, million SKr tax on 90% of
and 3% of capital gains;
purchase price tax rate as for
for acquisition other income
by a company
Switzer- 2-4% 0.01-0.7% 1-3% depending  7.6% on Wealth taxes Between ca. 25
land depending on on the canton building work 0-0.7% and 70%
the canton depending on depending on
the canton, the canton and
plus property duration of
taxes in ca. ownership
half the
cantons of
0.005-0.02%
United 2-3% Max. £800 Up to 4% stamp None (5-17.5% None 40%8
Kingdom land register duty. Upto £150  on reconstruc-
fees, plus for data tions and
lawyers’ fees searches atlocal  extensions)
authority
United 6% developed; None Documentary None Land taxes 10-28%*4
States/ 10% stamp taxes, depend on
Florida undeveloped lawyers’ fees, various
real estate title insurance: factors. No
2-5% approximation
possible. No
wealth tax
4 Capital gains are taxed like regular income; with special exemptions depending on taxpayer.
2 For a house in Toronto valued at US$ 500,000, for instance, this tax is about USS$ 4,000 to 5,000.

N

© o

serves exclusively residential purposes.

Comprising 3% for the ‘buyer’s broker’ and 5% for the ‘seller’s broker’; this is however freely negotiable.
Unless otherwise stated, the broker’s commission is paid by the respective seller. Broker’s commissions are subject to VAT in most countries.
Only for persons domiciled in the UK.
0% up to Euro 80,000, then graduated between Euro 80,000 and Euro 500,000; 6% from Euro 500,000. This applies only to real estate which
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rational manner. Because real estate designed for private use should above all bring
subjective pleasure to its users and not only maintain and increase its value in objective
terms, careful clarification of these factors is most important.

1 Start by renting

Before the step is made to buy, it is advisable first, to rent a comparable property in a similar
location for a short period. Some time should also be spent in that area during the months
when the climate is least pleasant.

2 Viewing and detailed inspection of the property

The best thing to do is to inspect the prospective property on several occasions at different
times of the day and night (to observe noise, the way the sunlight falls, etc.) and if possible
also at various times of the year. It is also worth while living nearby, in the same area or
neighborhood, for some time before deciding to buy, if this is possible.

3 Consider the marketability of the real estate

Special-interest real estate is often hard to resell. This applies to old mills, castles, houses with
an unusual architectural style, etc., as well as to very expensive and very large properties.
The market for such properties is very limited. In contrast, high-quality real estate in good
to very good locations on not excessively large plots in a region that is developing in terms
of its future residential potential, ideally in the suburbs of a larger city, will almost always
find buyers over the long term. Whoever lays value on marketability, i.e. on factors that will
also be relevant at a later possible resale, will simultaneously take into account the factors
important for preserving the value of the property.

4 Observe real estate price cycles

Real estate prices tend to follow cycles lasting several years. So it makes sense to examine
general price trends in recent years in the region in which the prospective real estate is
located. Hence, if the analysis shows that real estate prices have risen continuously over a
decade, caution is called for, although an unbroken rise in prices does not necessarily mean
that a slump will follow. And in the contrary case, we can generally assume that stabilization
will follow several years of declining prices. However, it should be stressed that price trends
can never be forecast, and only a rough assessment can ultimately be made.

5 Check the legal and tax situation

Before a sales agreement or even a preliminary agreement is signed, all important legal and
tax aspects must be clarified in detail. The checklists contained in this handbook set out all
the key points.

6 Purchase with the aid of one or several experts

Depending on the country, place and circumstances, it may make sense to consult one or
several experts when making the purchase. These may include a competent broker, an
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architect or engineer, a notary or a lawyer. In most cases, it is worth while for a buyer (or
seller) unfamiliar with local circumstances to obtain advice from a competent source and
have the purchase transaction checked. Further information on this point may be found in
Section 4.8 below.

4.2 The sales agreement (sale and purchase agreement)

The way in which real estate can be sold is in some respects subject to different rules, laws
and regulations in various countries. Whereas a house can be legally sold via a short simple
contract in Spain, indeed even by verbal agreement (!), many countries require on notarized
contract and an entry in the land register to make the purchase of real estate legally valid.

Despite differences in legal systems and practices around the world, the key points that
should be covered in a sales contract can nevertheless be summarized as follows:

. A precise designation of the parties to the contract.

e A precise designation and description of the real estate to be purchased (description
of the real estate, notes, charges, easements, liens, other encumbrances, covenants
and mortgages).

e  The purchase price, mode and schedule of payment.

. The time of transfer of ownership and right of occupancy.

e  The time of transfer of rights and obligations, benefits and risks.

. The security and interest on deposits, balance payments and funds held in escrow.
. Payment of taxes due, especially of capital gains tax.

. Warranty questions regarding title and material defects.

. Settling existing contracts referring to the real estate (rental and tenancy agreements,
insurance policies, etc.).

. Any penalty clauses, forfeits and similar clauses.
e  Applicable law and jurisdiction.

These are the most important points, but every sales contract should generally be negotiated
and drawn up on an individual basis. Nevertheless, standard form contracts are usual
in some countries (e.g. the frequently used FAR/Bar standard contract in Florida). Although
a preprinted agreement is not suitable for all transactions, the FAR/Bar contract is well
suited for the great majority of transactions involving residential real estate and even for
commercial transactions. The same applies in several other countries. However, it is always
advisable to consult a lawyer familiar with local practices and the local legal situation to at
least review the sales agreement.

4.3 Restrictions on the sale/conveyance

The seller’s power of disposal may be restricted for various reasons. Such restrictions may
result from the matrimonial property regime. If the seller is married, his or her disposal
authorization is based on the matrimonial property regime that applies to him or her. It
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must therefore be clarified to which matrimonial property regime the seller is subject and
whether consent of the spouse is actually required. In many countries, the effects of the
marriage, and thus any possible restrictions on the disposal of property, are based on the
personal statute or lex patriae of the spouses, i.e. on the law of the country whose citizenship
the spouses possess. The precise arrangements are a question of the international private
law of the country in which the property is located. Many countries require the consent of
the spouse for a valid agreement to be concluded if the sale refers to the matrimonial home
of the spouses. In such a case, that spouse should be joined as a party to the contract and
agree to the sale. To prevent possible fraud by the spouse who is the registered owner, the
sales agreement should contain a confirmation that the other spouse has actually received
separate legal advice before agreeing to the sale.

Furthermore, restrictions on minors and wards of court as well as contractual and legal
pre-emption rights should be observed. A contractual pre-emption right or right of
first refusal stipulates by contract that in the event of a sale a particular named person has
the right to acquire the real estate under the same conditions and the same price that would
be offered to any other prospective buyers. Various legal pre-emption rights usually also
exist, e.g. in favor of the municipality or the state. This is often the case, particularly
for historical buildings or those of particular cultural importance. Such rights may also
exist in favor of lessees, neighbors, etc. Current tenants often also possess a pre-emption
right and could thus prevent a sale to another party. If a prospective real estate is rented
or leased, extreme care must be exercised in its acquisition. It must be precisely clarified
whether legal or contractual pre-emption rights exist and whether the real estate had been
offered to the tenant or lessee as prescribed. In this context, it is worth mentioning the case
of a tenant who is aware of ongoing contractual negotiations between the owner and the
prospective buyer. Although initially willing to leave the apartment voluntarily in return for
compensation, the tenant may subsequently refuse to do so in violation of the agreement
while attempting to obtain still higher compensation from the acquirer. As a rule, there is
nothing that the seller or the buyer can do against such unethical behavior by the tenant. In
the interest of both parties, a tenant who enjoys pre-emption rights should firstly be offered
the real estate so that all those concerned know what their position is after the legal period
of notice has elapsed.

Finally, agricultural properties are subject to special restrictions in many countries (on
this point, see Section 12.3 below).

4.4 Restrictions on acquisition

Analogous to such sales restrictions, some countries also impose restrictions on acquisition.
The most significant of these are restrictions on the acquisition of real estate by foreign
nationals. Whereas there are almost no restrictions of this kind in many of the countries
of interest here (such as in France, Spain, Portugal, Great Britain, Canada or the USA),
they are imposed by some countries, and range from minor restrictions and the obligation
to obtain a permit up to complete prohibition. More or less strict acquisition restrictions
apply in a number of countries including Switzerland, Austria, Greece and Croatia. The
laws in some of these countries even stipulate draconian sanctions in the event of
evasion. For example in Switzerland, evasion of acquisition restrictions on foreign nationals
leads to nullity of the relevant contracts, which may lead to a total loss of the foreign
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buyer’s investment. On the other hand, other countries make it easy for such restrictions
on acquisition to be bypassed via legal structures. Thus in Croatia, the obligation for foreign
buyers to obtain approval —and the associated lengthy process of authorization — can be
simply and legally avoided by setting up a Croatian company with its own legal personality
in whose name the real estate is then acquired without the need for obtaining approval.

It is in any case essential to assure oneself before buying real estate that no sales or
acquisition restrictions exist. If they do exist, the prospective buyer must clarify whether
approval may be obtained, what the relevant conditions are, and how the obligation to obtain
approval may impact a possible resale. It can also be worth while to check whether the
approval obligation may be lawfully bypassed by means of a suitable legal structure. It must
then be clarified with great care whether such a device is also accepted by the relevant
authorities and is not classed as a structure established specifically to evade the law.

4.5 Other important points to consider when acquiring real estate

The following key points must be considered when acquiring real estate. However, other legal
obligations and requirements may also impair rights to real estate ownership, depending on
the country in question.

4.5.1 Capacity to act and entitlement of the seller

The authorization of the seller to conclude contracts in general and the ownership transfer
in particular follows from his/her status as the owner of the real estate. The person
presenting as the seller must possess the unrestricted ownership of the real estate to be
sold, and appropriate proof should be requested. The seller must be legally capable as well
as authorized to dispose of the real estate. A seller is legally capable as long as he/she is
not restricted in his/her legal capacity to act. Restriction of the seller’s capacity to act may
be due to that person not yet being of an age to perform the sale. In this case, authorization
by a legal representative or a ruling by a judge of the guardianship court must be submitted
to allow the legal business to be carried out. Moreover, there must be no temporary legal
incapacity or disallowance of business activity due to a criminal conviction. If the seller is
married, it may not be possible for him/her to legally sell the matrimonial home without the
consent of the spouse, or other restrictions based on the applicable matrimonial property
regime may require involvement of the spouse.

If the seller is a legal entity (such as a company, foundation, etc.), the legal capacity of
its executive organ or the latter’s representative must not be restricted. Ultimately, legal
persons are always represented by natural persons, who sign contracts on their behalf. The
same criteria naturally apply to these representatives as described above, i.e. they must
possess full legal capacity. It must also be demonstrated that the legal person has authorized
his/her legal representative to perform the sale, so that the sale can actually go through.
If the purpose of the company does not expressly include the acquisition and sale of real
estate, a decision by the owners (shareholders of a company) is required in most countries,
i.e. a decision by the managing board does not suffice. A restriction of the capacity to act by
legal persons may also result from other circumstances — for instance, if the company has
gone into receivership. The authorization to perform legal business for the company then
passes to the receivers. If a legal person is a contractual partner, special care must be taken
with regard to the authorization or legal capacity of the persons acting on its behalf.
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4.5.2  Third-party claims and unpaid taxes

Every buyer should acquire comprehensive clarity about the existence of any third-party
claims which encumber the real estate. Various easements/servitudes, liens and other
encumbrances on real estate, as well as lease and tenancy agreements, mortgages
and unpaid taxes can have considerable effects on the possibility of acquisition, and on
the value and resale possibility of the real estate. These risks can extend to everything
that has any connection whatsoever with the real estate. The seller need not necessarily
intend any malicious concealment, but may simply have forgotten or overlooked something.
In many cases — especially in the case of rural real estate — the contracts in question will
already have been concluded between the person owning the real estate before the current
seller and the neighbors regarding matters such as rights of way and grazing rights.
Even if such rights have not been recorded in a register, they may nevertheless be fully
effective. For example, informal permission to let cattle graze on a particular meadow
can over many years become a legally enforceable right of lease or even a restricted
property right. It is consequently advisable in most cases, especially in the case of rural
real estate, to talk to the neighbors, the local authorities (such as members of the
communal council) and other persons familiar with local circumstances in order to avoid
unpleasant surprises.

If the seller has failed to pay bills from building tradesmen and contractors, the creditors
can have a special building tradesmen’s lien or a lien entered in the land or ownership
register in some countries. For the new owner, such liens mean that his/her real estate is
liable for payment of any outstanding bills. This must be borne in mind, especially when
acquiring a newly built apartment or house, and the seller must be requested to provide
proof that no bills are outstanding.

The real estate may often also be liable for capital gains and other taxes and
duties not paid by the seller. In some countries, the taxes encumbering real estate have
the character of a lien, i.e. the relevant real estate is directly liable for any unpaid taxes.
Appropriate security for the buyer is thus absolutely necessary and may be arranged by
means of a bank guarantee or by having a corresponding sum retained by a notary or lawyer.

Encumbrances and third-party claims are apparent first from the ownership or land
register (where such a register exists), but they may also exist by law (e.g. the tacit
rights of use or outstanding tax demands mentioned above) without being recorded in a
register. Accordingly, the greatest care must be exercised in these matters. All existing
encumbrances on, and third-party claims to, the real estate must be included in the sales
agreement without fail and there must be agreement on who bears or redeems which
encumbrances and debts. Before every real estate acquisition, a current extract must be
obtained from the respective ownership or land register, and it must be comprehensively
clarified whether the real estate is liable to any encumbrances and third-party claims.

The lawyer called in to act as consultant in the acquisition of the real estate shall clarify all
outstanding matters in order to determine the legally protected claims and rights of third
parties that may apply to the prospective real estate, and to ascertain any entitlements that
the owners of neighboring properties may have. It is also important to view the real estate
to be acquired, as this is a way to reveal those entitlements that cannot be determined
from documents. If, for example, a path crosses the property it may follow that the land is
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encumbered with a legally protected footpath, despite the fact that this right was not fixed
in any document. A talk with the neighbors often helps to clarify such situations.

4.5.3 Provisions for protecting the environment, nature and the cultural heritage

Environmental protection

Environmental protection is a sensitive issue in conjunction with real estate transactions and
ownership, not least because environmental pollution in general must be cleaned up by the
current owner of the real estate if those who caused the pollution are unknown or unable to
pay. This principle, applicable today in most countries, gives rise to delicate legal questions.

Some countries require former waste-disposal sites, as well as other land polluted with
noxious substances, to be cleaned up (often at the costs of the current owner of the
property concerned!) if they represent a risk of causing damage or creating a nuisance. It
makes sense to clarify the situation even in countries with no current legislation for cleaning
up polluted land. This is because the possible presence of noxious substances, whether
below ground or in the building structure, has an impact on the value and resale chances
of the real estate, and may even render it unsellable, apart from making people sick. If
relevant legislation exists, the authorities may demand that polluted land be cleaned at any
time and not only within the scope of a building project. Environmental protection measures
may have considerable impact, such as limitations of use, higher insurance costs, major
additional expenditures as well as delays in building projects due to assessments, cleaning
and waste-disposal measures. Possible claims by third parties, such as owners of neighboring
properties polluted by hazardous substances, represent another problem. A few countries
maintain registers of polluted land. However, a relevant check is often the only way of
clarifying the exact condition of the land. As a rule, potential buyers are well advised
to refrain from acquiring real estate polluted by hazardous substances, or otherwise
representing an environmental problem, as the associated risks are very difficult to estimate
and are usually too high.

Protection of nature and the cultural heritage

Although nature-conservation regulations generally have no impact on correctly zoned real
estate, it is nevertheless wise to clarify the situation as appropriate. A more important factor
is represented by restrictions relating to historical buildings subject to protection. In
most countries, the government or local authorities invest in the preservation of historical
buildings at local and national level and keep records of this cultural heritage. Restrictions
are normally noted in public registers or in the land register and often take the form of
mandatory official approval before any changes can be made. However, the authorities may
also intervene in the case of a not (yet) classified building which may be deemed worthy of
protection. Anyone acquiring historical real estate that may be worthy of preservation must
include these eventualities in the clarification procedure. It may be worth while discussing
any planned building projects in advance with the relevant authorities in order to avoid
unpleasant surprises.

The other aspect of heritage preservation is that owners of protected properties may be
eligible for state subsidies toward renovation and similar costs in certain circumstances.
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4.5.4 Access to relevant records and documents

Today, most countries maintain some type of ownership register which records the
existence and scope of private rights to real estate. These registers may be set out in
diverse ways, and their legal status also varies greatly. However, the books of the relevant
registering authority must always be viewed before making a final decision to buy on the
basis of information supplied by the owner or seller of the prospective real estate. The result
of viewing the relevant register is usually of decisive importance to the buyer. It allows
the buyer to determine, firstly, whether the seller in question is the lawful owner of the
prospective real estate, and, secondly, whether the real estate is free of encumbrances or,
alternatively, the kinds of encumbrances that exist (easements, mortgages, etc.). Generally,
a later objection in litigation that the purchaser was unaware of an entry in the register
is normally invalid. It also makes sense to check various documents, especially the sales
agreement that forms the basis of the seller’s ownership, or agreements on easements,
financing agreements, etc. Another important point is proof of complete payment or securing
of all taxes and duties by the previous owner, as the respective property and/or its owner
are liable for unpaid taxes and duties in many countries.

Whoever buys an apartment or house that implies membership in an owners association
(e.g. relating to shared facilities of a residential property) must request copies of all relevant
minutes and documents relating to the association, especially a copy of the minutes of the
last general meeting, a list of expenditures, proof of the reserve fund and the name of the
administrator. In particular, one should check whether the meeting has decided on any
building works that have not yet been carried out, or other larger expenditures.

Before every acquisition, the following must be checked by consulting the relevant
register extracts and documents:

. Proof of the seller’s lawful ownership and authorization to dispose of the real estate
. Proof of all existing encumbrances and claims on the real estate
. Proof that all taxes and duties have been paid by the seller

. Proof of any existing tenancy and lease agreements or of any corresponding negative
declarations by the seller

. Where an owners association exists: minutes of the most recent meetings as well
as confirmation that the seller has honored all his/her financial commitments to the
association

4.5.5 Division of costs

It can never be precisely forecast at the time of signing the sales agreement when the actual
transfer and complete payment will take place. Also, certain costs accrue up to the day
of the transfer at the expense of the seller. Sales agreements consequently often contain
clauses which divide up such costs between the seller and the buyer on a time basis.
As a rule, this cost division is not exactly set until the transfer date has been fixed. The
most common examples of such cost divisions refer to land taxes, insurance premiums for
third-party liability (the real estate must always be covered!), rental income, contributions
to condominium or other owners associations and advance payments of maintenance costs.
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It is also advisable for the buyer to ensure that all invoices for electricity, gas, water,
telephone, TV license fees, etc., have been paid by the previous owner up to the transfer
date, otherwise problems might arise when the property is re-registered.

4.6 Powers of attorney

It may be advantageous to use powers of attorney when dealing with a foreign notary, local
authorities or lawyers, especially if the buyer is a foreign national and speaks the relevant
language insufficiently or not at all.

The general rule is that the form, effect, changes and cancellation of powers of attorney
which concern the disposal or administration of real estate are subject to the law of the
country in which these properties are located. In other words: powers of attorney relating to
transactions with real estate are subject to the law prevailing in the location of the relevant
real estate, and a choice of law in this respect is usually excluded. Even if such powers of
attorney do not require any particular form in some countries, those referring to real estate
transactions usually require to be notarized. This also makes good sense quite generally
for important business. Even if a choice of law were permitted (such as when the lex patriae
of the grantor of the power of attorney were applicable), it is advisable for the power of
attorney to be based on the local law in every respect. After all, the power of attorney
must above all be recognized locally, where the real estate is located.

If the notarization is performed by a foreign notary, it will generally need to be legalized
or authenticated. Most countries are party to the Hague Convention of 5 October 1961,
Abolishing the Requirement of Legalisation for Foreign Public Documents, which requires the
document bearing the signature and stamp of the notary to be provided with an apostille on
which a higher government authority supervising notaries confirms that the notary really
is authorized to exercise his/her function. This is required so that the document will be
recognized in the foreign country in which it will be used.

Powers of attorney may be granted in the form of a special or general power of attorney,
and either as a power of attorney limited in time or as an enduring power of attorney. In
most cases, a special power of attorney restricted to the purchase transaction is required.

4.7 Acquiring real estate through a holding structure

The most varied factors will dictate whether real estate should be held via a company or
other holding structure rather than directly. Certain features specific to various countries
will be outlined here. Thus it is not uncommon in the USA to hold real estate via a limited
liability corporation. In addition to any tax advantages, this is done especially for reasons of
asset protection. In other countries, such as Switzerland, non-resident foreign nationals are
prohibited from holding residential real estate via companies. The most varied regulations
and reasons may exist in which a specific legal device may appear to be necessary, make
sense, or not, as the case may be.

In general, the more expensive the real estate the more sense it will make to use a
holding structure rather than buying directly in one’s own name. It is debatable where
to draw the line here, but in most cases a minimum value of USS 500,000 can be taken
as a basis. Depending on the country and situation, however, this threshold may also be
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set significantly lower. This is the case in France, when using the popular Société Civile
Immobiliere, or in Croatia, where the only straightforward way of acquiring real estate may
be to establish a local holding company.

The larger and more valuable the real estate, the more will not only fiscal and succession-
planning aspects, but also questions of asset protection and confidentiality, play a role.
It is often best to buy smaller properties directly in one’s own name — or possibly under the
name of one’s children or other persons, depending on the inheritance-law situation. The
legal consequences in the event of succession can then be influenced by means of a will or
other suitable legal instrument. But also in the case of larger properties the question arises
whether it is worth while setting up a suitable legal structure, such as a company, to hold
the real estate, or whether the same end cannot equally be achieved by means of a will,
transfers between living persons or other contractual arrangements.

4.7.1  When does it make sense to use a holding structure?

In some situations, the use of a holding structure such as a company makes good sense for
legitimate reasons of fiscal and succession planning. In France, for example, it is certainly
often a good idea to establish a French real estate company (Société Civile Immobiliere,
SCI) in order to achieve more flexibility with regard to the law applicable in the case of an
inheritance. This is because exclusive application of French law is mandatory for directly
owned real estate, whereas company shares are considered as movable assets and can
accordingly be inherited with the testator’s other movable assets. In the United Kingdom, it
makes particular sense for a non-resident and/or non-domiciled owner to hold real estate via
a (foreign) company rather than directly for tax reasons. For this purpose, companies are
usually set up in countries where company taxes are nil or limited and annual maintenance
costs are low. Such jurisdictions include Jersey, Liechtenstein, Malta and Panama, where
companies can be set up and maintained at low cost and with no or only limited local tax
consequences. However, tax consequences may have to be taken into account depending on
the country of residence of the company owner. So it is essential to clarify all circumstances
and tax consequences carefully —including in the country in which the company owner
is resident.

It is also worth noting that corporate and other holding structures (such as private founda-
tions and trusts) are not infrequently recommended and also implemented despite failing to
pass a thorough scrutiny by the relevant tax authorities — where such scrutiny takes place.
Many countries have now extended the relevant tax laws with very comprehensive abuse
regulations. If more than 50% of a company’s assets consist directly or indirectly of real
estate, that company will often be taxed just like real estate. Thus the capital gains from the
sale are also taxed on the same basis (and cannot simply accrue tax-free in a zero-tax country)
when the responsible tax authorities discover the true nature of the transfer. Ultimately,
many company structures are based on the transfer of company shares without notification
being made to the tax authorities. Although it is often highly unlikely that the tax authorities
ever find out about the transaction, it cannot form the basis of a legal arrangement. The
list of ways used in the various countries to try to ‘save’ taxes, in some cases by means
of complicated structures, could fill a whole volume. Only one thing is certain: in some
countries and for larger real estate it is certainly possible and makes good sense to save
taxes and increase legal flexibility by setting up suitable holding structures. However, to do
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so requires international know-how and relevant country-specific knowledge as well
as extensive experience in connection with holding structures for real estate to be held by
foreign nationals.

In addition to tax and succession-planning aspects, it is also desirable in certain cases for
reasons of confidentiality and asset protection to hold real estate via the intermediary of
a company rather than directly. The effective owner, then, will not appear in the ownership
or land register.

4.7.2  When is it better to acquire real estate directly?

In many countries, such as Spain, France and Italy, it does not usually make much sense to
acquire privately used real estate via a company, for various reasons. Firstly — for example,
in France — comprehensive regulations aim to prevent acquisition via the intermediary of
companies and thus make such procedures more complicated — with the notable exception
of the already mentioned domestic SCI. Secondly, this can even have tax disadvantages,
as companies are often liable to higher capital gains tax than directly owned properties
at a later resale. Furthermore, most companies (again perhaps with the exception of a
French SCI) lead, to considerable administrative costs. In many countries it therefore
makes more sense to acquire real estate in the lower to middle price range directly in
one’s own name. However, careful planning is of particular importance in this case, and
includes drawing up a suitable will or possibly also acquiring the real estate in the names of
one’s children.

4.8 The execution of a real estate purchase

The procedure involved in acquiring real estate differs from country to country, and
sometimes very greatly. Whereas it is generally unproblematic in a country such as France,
the greatest care must be exercised in [ltaly, for example. As the various jurisdictions
apply the most diverse regulations with regard to contractual requirements and ownership
transfer, only the most essential points can be summarized at this juncture.

In any sales transaction, a distinction must always be made between a new property still
at the planning stage, and an already completed or used property. In the case of new or
still incompletely built properties, the purchase price is, as a rule, payable in advance
in several installments according to the progress of the building work. The buyer may
therefore incur a considerable financial risk in certain circumstances, depending on the
project developer. This can and should be secured by a suitable insurance policy or bank
guarantee. In some countries, this form of security or insurance is mandatory (although
this requirement is not always observed in Spain, for example). Other countries have no
legislation aimed at protecting the buyer, and due care must therefore be taken.

Although preprinted standard form contracts are easy to complete, they are usually
designed to benefit the contractual partner who has designed them or suggests that
they be used. On the other hand, balanced individual contracts are a frequent source of
trouble. Insistence on an individually prepared contract may not only affect the mood of the
contractual negotiations, but may also change the result decisively. Especially in the case of
larger real estate, it is essential to prepare an individual sales agreement appropriate to the
situation with the aid of a competent lawyer. Nevertheless, standard form contracts are usual
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and can be used with no problems in some places, such as Florida. There, such contracts are
designed and published by the bar association and are prepared in a correspondingly fair
and comprehensive manner. It should be checked in each individual case whether standard
form contracts are usual, who has published them and whether they seem to be appropriate
in the individual case.

As the transaction risk involved in a purchase is usually greater for the buyer than for
the seller, the buyer should - independently of the seller or any associated persons (such
as the broker) —have the documents relevant to the sale checked by a lawyer. As in all
important transactions, trust is good, but security is better. Before and during the sales
procedure, it must always be clear what guarantees are offered by the contractual
partners so that what has been promised and agreed in a contract can also be executed - if
necessary by the agency of the courts. So it usually makes sense to conclude a preliminary
agreement — assuming this is permitted by the relevant jurisdiction — in order to obligate
the seller to conclude the sales agreement and, if necessary, also to enforce the seller’s
declaration of intent via a court.

The buyer should always take care to ensure the necessary security either by means of
provisional registration (where possible) or an appropriate guarantee by the seller. Some
countries allow a provisional entry of the acquisition in the land or ownership register
in order to secure the buyer’s rights vis-a-vis third parties. This is done to safeguard the
interests of the buyer and is to be recommended if available. The same purpose is also
served, alternatively or additionally, by requiring the seller to set up a bank guarantee
in the amount of the purchase price. It must run until the ownership rights of the buyer
have been definitively entered in the relevant ownership register or the title deeds have
been issued.

In most countries, the sales agreement — which may be drawn up privately or by a notary — is
entered in a public register, usually known as the land or ownership register, in order
to ensure public access to proof of purchase. The buyer should always insist on immediate
conclusion of a notarial sales agreement (where applicable) and on his/her name being
entered as the owner in the relevant register.

For the safe conclusion of a real estate transaction, it is advisable to consult an expert, and
not only in the event of difficult questions. The expert’s fee will be a fraction of the damage
that could result from improper or careless action.

4.9 Defects and warranty claims

All jurisdictions make a distinction between legal and material defects.

Legal defects are those that affect the ownership rights to the real estate. Thus a legal
defect exists if the seller is not the real owner of the real estate, or if the real estate is
encumbered with a mortgage or right of use unknown or undisclosed at the time the contract
was concluded. Also, the buyer should be aware if other legal obligations exist for which the
real estate is liable — easements and encumbrances of all kinds, or claims by someone with
a stronger entitlement (e.g. in the case of a double sale by the former owner), etc. As a rule,
the seller is liable vis-a-vis the buyer to ensure that the real estate is free of legal defects.
Depending on the type and severity of the defect, the buyer can in general be entitled to a
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reduction of the purchase price, to withdraw from the agreement or to claim compensation
for damages.

Material defects are those present physically on the property, such as a leaky roof, peeling
paint, etc. Material defects can be further distinguished in patent defects, which would
involve a visible deterioration of the property, and latent defects, which only an expert
may discover upon inspection. A concealed defect, on the other hand, would in most cases
constitute a fraudulent misrepresentation and would normally give the buyer the right to
claim that the contract is void.

In almost all jurisdictions, the seller is generally liable for both legal and material defects.
However, relevant warranty claims always lapse after a certain time. A buyer should
always try to safeguard against possible obligations associated with the real estate and any
undiscovered defects such as environmental pollution. In contrast, the seller has an interest
in limiting any warranty claims after conclusion of the contract. For used properties, any
warranty by the seller is, as a rule, waived in the sales agreements. In most cases, therefore,
only maliciously undisclosed defects can justify damage compensation claims.

4.10 Key points that a seller should consider

The seller is the contractual party who normally bears the lower risk. However, he/she
should also observe a number of important points.

From the viewpoint of the seller, it is particularly important that the purchase price is
paid in full or secured before or concurrently with the transfer of ownership. This may
be done, for instance, by means of a promise to pay, transfer of a bank check or a deposit
with a notary. A direct bank transfer is in general not recommended for practical reasons.
To protect the interests of both parties, the purchase price should only be paid upon the
signing of the notarial sales agreement. If the buyer has to sell his/her previous home to
pay for the acquisition, special care must be taken, as it must be certain that he/she really
can sell the real estate and thus secure the funds required for the acquisition of the new
house. A definitive form of security, for instance by means of an irrevocable bank guarantee,
is essential in this case. But, quite generally, the seller should also check whether the buyer
has received financing approval from his/her bank before breaking off negotiations with
other prospective buyers or making other arrangements in the assurance that the sales
agreement will indeed be concluded.

In many jurisdictions, the observance of contractual or statutory time limits is an
absolutely basic condition for the correct fulfillment of a contract. If one of the contractual
parties (for instance, the seller) is delayed, the other party may, in certain circumstances,
be released from his/her contractual obligations and may possibly also claim compensation
for damages. So both parties are well advised to observe all agreed or legally stipulated time
limits to the letter.

The seller must also ensure that he/she can produce all authorizations (e.g. consent of
his/her spouse) needed for the purchase, as failure to do so would delay the transaction.

Moreover, in most countries the seller is obliged to inform the buyer of any defects and,
as a rule, the seller must also inform the buyer of the existence of any pre-emption rights.
Often, the seller is liable to a comprehensive obligation for information and disclosure

31



4 Purchase and sale of real estate

and bears corresponding liability vis-a-vis the buyer. So it is important to clearly indicate
any defects in the sales agreement for purposes of later evidence. Accordingly, it is essential
for the seller to settle all questions of liability in the agreement in detail. In general, it is
recommended wherever possible to exclude all liability by the seller from the agreement
(this is also usual for second-hand property in most countries). This liability exclusion
should be comprehensive and expressly include liability for legal and material defects, error
and damage compensation, as far as this is permissible on the basis of the local law. In
any case, care must be taken to ensure that the sales agreement contains no guarantees
which the seller is unable to satisfy. If the seller makes any representations and warranties,
a carefully drafted sales agreement will limit the warranties and representations to the
period of time the seller has owned the real estate and exclude the periods of ownership by
previous owners.

The seller should also note who is responsible for which fees, taxes and lawyers’ or
notaries’ fees. In many cases, notaries’ fees and transfer taxes are divided on a 50/50 basis,
but this division is ultimately a matter for negotiation. Lawyers’ costs are usually borne by
the party commissioning the lawyer. However, the seller is always responsible for paying
capital gains tax.

If real estate is sold together with furniture (especially valuable furniture, for example,
antiques that belong to a historic property), the purchase price may be split (prop-
erty/furniture) and, as a consequence, the taxes may be somewhat reduced as most
taxes are only calculated on the basis of the purchase price of the property, and not on
the furniture.

In most cases, the seller is also liable to pay the broker’s commission. This varies between
2% and 10% of the sale price in different countries and is usually subject to value added
tax (where such a tax exists). It should be noted that only in justified exceptional cases it is
in the seller’s interest to conclude an exclusive agreement with a single broker, in particular
for expensive properties where confidentiality is usually important. As a rule, however, it is
more advantageous to commission several brokers with the sale in order to maximize the
exposure of the real estate.

Further, the seller should from the outset find out precisely any other costs for which
he/she is liable that may be involved in the sale, i.e. which will be deducted from the sale
price, and what tax consequences the sale may have. The real estate acquisition taxes,
which are levied everywhere, are as a rule borne by the buyer. However, if they cannot
be collected from the buyer, they may in some countries be charged to the seller. This is
particularly relevant when the seller remains resident in the same country.

When apartments or houses belonging to an owners association (e.g. concerning the
shared amenities of a condominium) are sold, the amount of any reserve or renovation fund
must be determined, as this can have an effect on the sale price.

4.11  Checklist: Acquisition of real estate

The following checKklist offers a systematic approach to clarifying all essential factors (‘due
diligence’) which must be taken into account when acquiring real estate.
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1 The location

Location is the first and most important factor to be considered when selecting a property. In
addition to the current circumstances, it should be noted how the environment may change
in future. A future positive change in the location quality is the most important factor for the
potential growth in value of real estate.
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Location quality of the local municipality.

Position within the municipality.

Changes in location quality to be expected in the mid- to long-term.

Orientation of the building (north/south, east/west).

Sunlight exposure of the building, balconies, terraces, gardens — during all seasons.

Climatic situation: Does the climatic zone meet expectations? Consult tables of average
monthly temperatures, air humidity and rainfall.

Wind exposure: How frequently and strongly do winds blow in this location? Possibly
consult a relevant wind atlas. Winds (such as the Bora in Dalmatia or the Mistral
in France) can considerably impair comfort in outside areas (such as during garden
parties).

If the house is on a slope: water pressure, danger of landslides, avalanches, etc.

Level of groundwater table: relevant in particular with regard to basements and cellars,
but also if it is desirable to have one’s own well, for example, on a country estate.

View: Is the view safe from obstruction by subsequent building?
Privacy: Do neighbors have a view into/overlooking the property?
Size and shape of the real estate.

Access: Asphalted, concreted, gravel, dirt road?

Is access possible in winter? Winter service? Who clears the snow?
Waste-disposal service.

Noise (roads, airports, rail lines, etc.).

Smells (paper factories, pig farms, food industry, etc.).

Sufficient distance from filling stations, covered car parks and heavily used roads
(exhaust and noise emissions).

Sufficient distance from pylons/high-tension lines and mobile phone network antennas.
Shopping facilities, banks, post office.

Schools and kindergartens, secondary and higher schools, evening-class venues.
Sports facilities.

Cultural facilities.
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>  Public transportation: How can the property be reached by public transportation? Where
is the nearest national or international airport? Where is the nearest rail station? How
good are the connections?

Links to road and freeway network.
Basic healthcare.

Extended healthcare: Where are the nearest major hospitals?

YV V V VY

Existing or planned future projects for the construction of freeways, airports, high-
voltage power lines, transmission equipment, power plants, waste disposal tips, factories
or other major public or private projects?

Existing or planned future projects for changing flight paths of nearby airports?

In which construction zone is the real estate located? Existing or planned future projects
for other buildings in the vicinity?

Is the real estate located in a protected area?

Major accident risks: Are there any industrial or other plants in the vicinity which may
pose a risk (chemical plant, nuclear power plant, liquid gas tank, cyanide storage of a
metal-processing factory, etc.)?

2 Building materials and building quality

Size and distribution of main and ancillary rooms.

Fitting and extension options.

Architecture.

Construction of the building (masonry, concrete, wood).

Quality of the materials used.

Windows (wood, plastic, aluminum).

Energy consumption.

Thermal insulation: Is a heat insulation certificate needed/available?
Footfall sound/soundproofing (especially important for apartments).
Penetration of moisture (e.g. old walls, sloping location).

Condition of the roof.

Pest damage (e.g. termites).
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Asbestos contamination (old tiles, insulation materials, etc.).
> Lead contamination (old, decaying paints, plumbing, etc.).

It is often advisable to call in a building expert familiar with the local building standards in
order to correctly assess the condition of the real estate.
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3 Interior design

>

YV V V V

Standard and equipping of kitchen, bathroom, showers, toilets.

Quality of the materials used.

Design and interior architecture (e.g. color concept).

Wheelchair access: Is the house also suitable for elderly or handicapped people?
Special details.

4 Installations and household technology

If certain installations are absent or need renovating, what does an installation or renovation
cost? How long will the work take? Are approvals required?

»  Electrical installations.

>  Sanitary installations; connection to the water supply.

> Heating: What heating system is used? In the case of oil heating, it is important to note
if the oil tank is outside (= environmental risk).

> Have the heating system and oil tank been regularly serviced?

» Telephone connection: Internet/ISDN/ADSL?

> Television reception: Cable TV, satellite dish?

> Swimming pool: Has it been regularly serviced? What is the condition of the pool? Can
it be extended? Does this need approval? Water usage restrictions?

5 Security

»  Are burglaries frequent in the area?

>  Alarm system.

> Is the property sufficiently illuminated?

>  Are all outer doors sufficiently secured?

> Are all windows, day shafts and balcony doors, shutters and roof windows secured
against intrusion?

> Isthere a need for security doors or security windows?

> Are power and communication lines secure from sabotage?

>  Are there any neighbors or trustworthy persons who can keep an eye on the real estate
during your absence?

> Isthere a need for a private surveillance service?

> Danger of natural hazards (forest fires, flooding, storms, avalanches, etc.)?

6 Legal questions concerning the real estate and its acquisition

>
>

In what building zone are the real estate and its neighboring properties located?

Can construction activity be expected on the neighboring properties? If so, how
extensive will it be (e.g. building height)?

Distances between the properties.
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Is there room for extensions, and would approval for an extension/rebuilding be
issued?

Might the real estate or parts of it have been built illegally? Possibly check the
building permits.

Is the seller really the lawful owner (land register extract, proof of ownership)?

If a real estate holding company is acquired, it should be scrutinized in detail. It may
be more secure for the buyer not to acquire company shares but to buy the real estate
from the company.

Is the seller married, or is he/she cohabiting? Is approval by the spouse or cohabiting
partner required?

What rights, easements, servitudes, etc., exist that benefit the real estate?

Are there any easements, servitudes, liens, charges or other encumbrances that burden
the real estate?

Have all duties and taxes been paid in full by the previous owner?

Inspection of the most recent and earlier tax statements for real estate taxes and
other duties.

Do contractual pre-emption rights exist?
Do legal pre-emption rights exist (e.g. in favor of tenants, neighbors or the state)?

Are there any restrictions concerning environmental, nature or heritage protec-
tion?

Could pollution of the soil constitute a hazard? If so, the real estate should be checked
accordingly. A check is in any case recommended for larger real estate.

How will the real estate be used in future? Depending on its use (e.g. as a guest house),
official approval may be required (does it already exist or is it available?).

In which name or possibly company is the real estate to be purchased?

The real estate purchase transaction should be handled only by a competent notary or
lawyer. The functions of lawyers and notaries vary in different countries, and use of a
notary may be mandatory.

After the sales agreement has been concluded, the acquisition must be entered
immediately in the land or ownership register.

In the case of condominium or other ownership which involves membership in an
owners association, it is important to request copies of the statutes and all regulations,
the minutes of the most recent general meeting, the most recent annual accounts or
list of expenditures, the key to expenditure distribution as well as the name of the
administrator. In particular, a check must be made as to the rights and obligations
incumbent on the individual owners as well as on the administration and whether the
meeting of the owners association has decided on building work which has not yet
been carried out.

Also verbal assurances and apparently evident matters should be confirmed in writing
by the contractual partner.
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>

In the event that a lower sale price than the actual price is specified on the sales
agreement in order to reduce the tax burden, the risks should be assessed. Such action
is illegal in all countries.

7 Legal questions on structuring real estate ownership

>

Should the real estate be acquired under one’s own name, or should a special purpose
company be used as an intermediary?

Are other, possibly more complex, holding structures possible and useful?

Advantages and disadvantages of using a company as an intermediary in the country in
which the real estate is located.

Advantages and disadvantages of using a company as an intermediary in the country in
which the buyer is resident.

Acquisition in one’s own name or jointly with one’s spouse? Note that various kinds of
joint ownership rights are possible in different countries.

Acquisition in the children’s names (‘skipping’ of one generation)?

In the event of acquisition in the children’s names, should a right of residence
be retained?

In the event of acquisition via a company, should a local, foreign or offshore company
be used?

8 Renovations and building-law restrictions

> Isreconstruction and extension permitted?

>  Heritage and landmark/monument-protection regulations.

>  Requirements of the fire and police services.

>  What does partial or complete renovation cost?

>  Are good local construction companies and reliable tradesmen available?

> Is it possible to carry out the renovation work oneself or with foreign contractors
without coming into conflict with local construction companies or the law?

9 Taxes

> One-time real estate acquisition taxes.

> Recurring real estate and income taxes regarding the real estate.

>  With regard to income taxes on rental income, is it possible to offset borrowing interest

and other expenses against rental income?
Inheritance and gift taxes.

Capital gains taxes on a future sale (possible different scenarios if real estate is held
directly vs through a company).
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> Have all previous taxes been paid by the seller?

> In the case of change of residence: Total tax burden? Is pre-immigration tax plan-
ning advisable?

10 Inheritance law aspects
»  Which inheritance law applies? Is a choice of law possible?

> What impact does the matrimonial property regime have, and can this be used in
inheritance tax planning?

International estate planning (use of wills, gifts, trusts, foundations, etc.).

Possible acquisition of the real estate in the children’s names.

11 Various

> Home-contents’ insurance, possibly buildings’ insurance, additional insurance policies
(see section 10.1, Checklist: Insurance).

> In case of own well/spring: Can this be used privately? Do communal charges exist?

> How are foreign nationals accepted in the area? Do many foreign nationals already live
in this area?

> Think of resale. From the standpoint of potential value growth, properties in areas in
which the location quality is likely to improve in the future are to be preferred.

5 New buildings and purchase from a developer

Planning and building one’s own house can be an extraordinarily satisfying experience,
but it can also end in great frustration and disappointment. This is even truer in a foreign
country. Whoever hopes to build their own house abroad must be particularly aware that
special rules apply in the construction trade — and those rules are different abroad.

In every country, it is possible to find an architect and to commission the necessary
experts to build a new property according to plans prepared by oneself or the architect.
However, this approach inevitably requires relevant legal and practical advice so that the
various agreements can be drawn up and mutually coordinated. It should also be noted
that deadlines and costs are often overrun even in the best professionally managed building
projects, leading to greater or lesser frustration for the principal. Architects are normally paid
for providing their services in a reasonably competent and diligent manner. Unless agreed
otherwise, the principal normally has the responsibility to review the designs and report
any errors or requirements for redesign unless the agreement with the architect or general
contractor clearly stipulates that the architect or contractor guarantees for the design and
proper execution or it was agreed to deliver a turn-key construction. It is therefore important
that in any agreement the risk for inappropriate design or construction clearly lies with the
architect or general contractor.

In view of complex building standards and the diversity of offers in the construction trade
it is often wise to engage a highly experienced architect as well as an independent adviser
who in fact represents the interests of the principal vis-a-vis both the architect and the
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various building contractors. Such an adviser may also be called in on an ad-hoc basis, i.e.
merely in the event of important decisions.

It is usually much easier to buy a new building from a developer. However, special
rules must be noted here too. The buyer essentially acquires the land from the developer
together with a building which is still to be constructed. Specific contractual conditions
are then mandatory in some countries. There may even be special laws aiming principally
to protect the buyer of the real estate. The latter must also note various particularities,
especially as regards the manner in which the purchase price is paid, questions of warranty,
release from encumbrances (such as the mortgage used to finance the development) and
the risk involved in completing the buildings. Key factors include the building schedule and
the securing of the purchase-price payment.

It is usual for the purchase price to be paid in accordance with the progress of the building
work, for example as follows:

. 10% as a deposit

. 15% when the foundations have been laid

. 20% when the bearing walls have been built

. 15% when all the walls have been completed

o 20% when the roof has been completed and the windows and doors fitted
o 20% when all the work has been completed.

In some countries it is usual to retain 5% of the total price for warranty work. This is also a good
idea in those places where it is not usual. Unfortunately, developers and general contractors
are only rarely called to account by the courts for overrunning deadlines. So the risk of
such delays, which may be very unpleasant for the principal, is correspondingly high.

It should also be noted that many developers, i.e. sellers of new real estate, are financially
not very strong. So unless one deals with a reputable, financially sound and well-managed
company the buyer may also incur a considerable financial risk from this standpoint. If a
developer becomes insolvent, deposits may be lost and warranty claims may no longer
be asserted. So here, too, it is essential to ascertain exactly what kinds of guarantees are
offered, and to be aware of the worst-case scenario.

Local authorities almost everywhere have considerable freedom in granting building
permits — this applies at least to all more or less densely populated areas. So a prospective
builder will usually be bound by more or less strict regulations. It is obvious that building
cannot begin until appropriate building approval has been granted; it makes sense, therefore,
to start planning as early as possible and to submit the application for approval at an early
stage. Prospective builders are also strongly advised to discuss their project in advance
with the responsible authorities, as well as with any neighbors who may be affected, and to
comply with their requests wherever possible. The applicable legal situation must also be
considered. Some countries require the use of a qualified architect. In any case, it will be
impossible to dispense with the services of an architect as well as other specialists in order
to deal with all the questions and problems arising in connection with the project.

Successful claims for the correction of real estate defects and regarding warranties require
accurate documentation of the progress of the building work as well as a comparison
of the initial order with the successful completion of the work. Disputes often result from
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insufficiently documented supplementary orders which had been awarded without any
separate cost estimates and, in some cases, without being clearly drawn-up.

6 Reconstruction and renovation of old properties

Most buyers acquire used real estate. This may be in a good or very good condition and
the new owners might be able to move in immediately. However, real estate with an old
structure may need, or could benefit from, reconstruction or renovation before the new
owners can reasonably be expected to live in it.

It is often possible to acquire a substantial old house with considerable land around it
surprisingly cheaply. However, such properties have their price when it comes to renovating
them and making them comfortably habitable again. In most cases, such renovation work
not only takes up a lot of time but also a lot of money. The cost of retiling a large roof alone
might easily amount to the entire initial purchase price of the real estate. Nor should the
costs of laying a damp course, renovating the electrical installations and plumbing, assuring
thermal insulation, renewing the windows, floors, etc., be underestimated.

So when buying an old property that needs renovation, it is absolutely necessary to call in
a surveyor, architect or construction engineer to prepare a report assessing the condition
of the building. Besides a general evaluation of the structure, walls, roof, etc., issues such
as possible asbestos contamination in old tiles and insulation, or lead contamination due
to decaying paints, plumbing, etc., should be carefully addressed. Often in older houses
wooden structures such as the roof, beams, etc., are affected by xylophagous insects (e.g.
termites). Although such checks cost money, it often saves unpleasant and expensive
surprises.

The availability of reliable tradespeople and other specialists needed for a reconstruction
or renovation job is often a major concern for a foreign real estate owner. In many countries,
especially in the south of Furope, artisans are good and relatively inexpensive. There are
also well-qualified and experienced architects and other specialists who may have to be
called in for particular projects. Although tradespeople may also be available elsewhere, they
can be relatively expensive (for instance in Switzerland), or very scarce (as in the USA or
Sweden) and, consequently, owner-occupied properties tend to be maintained and renovated
by their owners. Tradespeople everywhere are happy to do work without an invoice and
get paid in cash. Especially in countries such as Ifaly, Spain or Greece, but elsewhere
as well, a considerable proportion of privately commissioned artisan work is carried out
without payment of VAT, which is usually considerable. Quite apart from the fact that this
practice counts as tax evasion, it also involves disadvantages for the customer. If no invoice
is issued, the expenditures cannot be accounted to the value of the real estate in the event of
a later resale and the capital gains tax works out correspondingly higher. This is obviously
unimportant in the case of maintenance work and smaller renovations but could well be
relevant for larger rebuilding projects.

7 Rental and tenancy

For a prospective buyer, it is a very good idea to rent a similar property in a comparable
location for a period before purchasing. Local and internationally specialized agencies offer
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a broad range of vacation apartments and houses which may be rented on a daily, weekly or
monthly basis.

Many second homes are rarely used and remain empty for many months of the year. So
for an owner of a second home it is obvious to ask whether it might not make sense to
rent out such real estate, at least for limited periods. The answer has to be a firm negative.
Temporary rental is not worth while in most cases. Firstly, because the time and costs
involved are relatively large (administration, cleaning, wear and tear of furniture by careless
tenants, etc.), and, secondly, because the revenue obtained usually compares poorly with
the outlay and is subject to substantial tax in most countries, The Bahamas, St Kitts & Nevis
and Croatia being notable exceptions.

Whereas some countries have almost no relevant tenants’ protection legislation, and a
tenant can be evicted from a rented real estate at any time (for example, in Florida), other
countries have tenants’ protection laws which may be very rigorous. In some circumstances,
they may offer tenants a position almost as secure as that of owners (e.g. in Sweden,
France, Spain and some other European countries). So it is wise to check carefully before
renting how extensive the local tenants’ protection laws are. In many cases, this alone may
be a good reason not to pursue a rental option. On the other hand, rental agreements not
designed for permanent residence, especially those relating to vacation homes, usually
come under the category of general conditions of rentals and are not subject to rigorous
tenants’ protection regulations for normal residential real estate. Before deciding to rent, it
is in any case wise to find out exactly what legal stipulations would apply to the tenancy and,
especially from a practical standpoint, what ways exist of terminating the lease against the
tenants’ wishes and of evicting the tenants from the rented property.

Standard form contracts are often used to conclude rental agreements, and specific forms are
sometimes mandatory for giving notice. Payment of rental security amounting to between
one and six months’ rent is usual and also makes a lot of sense from the landlord’s standpoint.

The security sum is often paid to the landlord or into a special rental security account at
a bank.

7.1 Checklist: Rental and leasing agreements

The following list sets out the key points and clauses which should form part of every
rental agreement:

>  Aprecise description of the real estate, its location plan, including all buildings, parking
spaces, interior fittings, living area, etc. Separate plans may also be annexed to the
rental agreement.

Prepare house rules when renting out residential real estate.

Key data (signature date, start of rental, start of payment, expiry date).

Time of handover of possession.

The agreed rent and an itemized list of all costs, such as taxes, to be borne by the tenant.

Regulation of insurance policies and insurance costs.

YV V V VYV V V

Regulation of cases of damage (deferment of rental payments; obligation to carry
out repairs).
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Tenant’s liability.

Repairs and maintenance.

Regulations concerning subletting.
Provision of security by the tenant.
Contract extension/options.

Possible formula for calculating the rent.

Notifications (method, addresses).
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Lawyers’ costs (in favor of the prevailing party in litigation — this is particularly impor-
tant in the USA, where the prevailing parties normally have to bear their lawyers’
fees themselves).

8 Succession and gifts

The ownership of real estate abroad also involves questions of international law and taxes
relating to inheritances and gifts. Depending on the country in which the assets are located,
different rules concerning inheritance and various taxation laws will apply. In earlier times,
a foreigner’s estate fell automatically to the state in some countries (such as in France up
to 1819). This is obviously no longer the case. Nevertheless, cross-border inheritance and
gifts are often relatively complicated matters, and international inheritance law is one of
the trickier legal domains. Thus French inheritance law continues to make life difficult for
foreign owners of real estate because real estate located in France is subject exclusively to
French inheritance law. There is no possibility of choice of law. This means, among other
things, that inheritance contracts are recognized only to a limited degree if at all, and that
a surviving spouse may be considerably disadvantaged. However, such a disadvantage may
be mitigated or even avoided by suitable legal instruments such as a will, a gift or other
arrangements during the testator’s lifetime. In contrast, other countries such as Italy
and Spain permit real estate located there to be inherited on the basis of the laws of the
testator’s country of citizenship (lex patriae), i.e. according to, for example, English law if
the deceased was an English subject.

The applicable rules will depend on the country concerned. Before acquiring real estate
abroad, a prospective buyer is well advised to check a number of points: exactly which
law is applicable, whether a choice of law is permitted, what taxes are payable in the case
of inheritance and whether there are any ways of reducing or even avoiding inheritance
taxes by means of suitable legal instruments or holding structures. By being aware of
these questions even before the purchase, one can take appropriate steps to make favorable
arrangements in terms of inheritance law and possibly save considerable taxes and costs. A
detailed check of the relevant circumstances is always worth while. Two central questions
arise in such cases:

1. Applicable law What inheritance law is applicable to the foreign real estate — can the
applicable law be determined by a choice of law or by the intermediary of a suitable
holding structure?
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2. Inheritance taxes Where and to what extent is inheritance tax payable in the event of
a testator’s death - can this tax be reduced or even avoided by suitable measures?

8.1 International inheritance law

In the case of cross-border real estate ownership, i.e. when the owner lives in a different
country from that in which the real estate is located, the laws of both countries must
be considered. This applies especially to inheritance law. The interplay and delimitation
between various national inheritance laws is the province of international inheritance law.
Two questions are of primary importance: which authorities or courts are responsible
for handling an inheritance case, and which law is to be applied? The question also
arises as to which law should apply to the form of a testamentary disposition. In order to
answer these questions, the relevant national laws that regulate national and international
private law must be consulted. But international conventions must also be considered,
especially the Hague Convention of 5 October 1961 on the Conflicts of Laws Relating to the
Form of Testamentary Dispositions. This stipulates that a testamentary disposition shall be
valid as regards its form when it has been drawn up to comply either with the law of the
testator’s home country, of the place where it is drawn up, or, in the case of real estate,
of the place where the real estate is located. Other conventions which may be relevant are
the Convention of 2 October 1973 concerning the International Administration of the Estates
of Deceased Persons, the Convention of 1 July 1985 on the Law Applicable to Trusts and their
Recognition as well as the Convention of 1 August 1989 on the Law Applicable to Succession
to the Estates of Deceased Persons. For more information about these conventions, see the
homepage of the Hague Conference on Private International Law at www.hcch.net.

The inheritance law of many countries is based on the principle that an estate cannot be
divided (principle of unity of the estate), i.e. if the testator is a foreign national and owned
local real estate, then foreign inheritance law applies. However, some legal systems make
the application of local law mandatory to real estate located in their national territory (e.g.
in France, where French law applies exclusively and necessarily to all immovable property
located in France, and a choice of law is excluded). This may lead to a division of the
estate, i.e. the estate being divided or split in different ways according to the applicable
national laws. This principle of scission is followed by most common law as well some
civil law jurisdictions. One part of the estate (movable property) is then subject to the law
of one country, and the other part (immovable property, e.g. the house in France) to that of
another. Where one owns real estate in a state that applies the principle of scission, separate
wills should be made for the different parts of property. In many cases, however, the problem
may be bypassed by setting up a suitable company structure. If a property is held through a
company, the company shares count as movable property (just like cash, bank accounts,
jewelry, etc.), and are subject to the law of the testator’s last domicile.

In some circumstances, a choice of law is possible (e.g. in Spain). In many countries
(e.g. in Italy), however, the lex patriae of the testator generally applies, i.e. the law of the
country whose citizenship the deceased possessed. So, if an Australian decedent leaves a
property in Italy, Australian inheritance law will also apply to it. If a will exists, its contents
will take precedence: if no testamentary disposition exists, the inheritors to be designated
on the basis of Australian inheritance law will inherit. For the transfer of ownership of real
estate abroad, however, legal procedures require the application of the foreign law, and
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relevant responsibility rests with the foreign authorities and courts. The foreign authorities
may consequently be confused by unfamiliar documents. In general, land-registry officials,
notaries and even judges are sometimes bewildered if they are suddenly confronted in the
course of their daily work with the law of another country and foreign documents. So it
is often advisable to draw up a suitable will for the foreign real estate which satisfies the
legal requirements of the country in which it is located. Intestate succession applies if the
testator has left no, or an invalid, testamentary disposition, the entire estate was not divided
up in the will, or if the testamentary inheritor has predeceased the testator, has renounced
his/her inheritance or is deemed unworthy of receiving it. It is always advisable, therefore,
to make a testamentary disposition. As already mentioned, its specific form will depend on
the requirements of the relevant legal system.

Inclusion of the property or parts of it in a property-holding company, a trust or a family
foundation may in certain circumstances offer a suitable means of efficient succession
planning. In any event, expert advice should be sought in these matters to avoid costly
complications in case of an international inheritance situation.

8.2 Matrimonial property regime and inheritance law

Questions of inheritance law may also involve issues of matrimonial property law and
in particular questions as to which matrimonial property regime applies. The matrimonial
property regime that the spouses selected when they got married or at their first matrimonial
domicile is recognized in most countries. This has a corresponding effect on the situation
of married testators with respect to inheritance law. As the spouses are subject to a specific
property regime according to their national law, the law applicable at the time of the marriage
or the law of their first matrimonial domicile, this property regime is given priority in case
of an inheritance. This means that the assets that are actually to be included in the estate
will depend on the relevant matrimonial property regime. It follows that a careful selection
of a suitable matrimonial property regime may allow succession planning in favor of the
surviving spouse, which might not have been possible purely from the standpoint of the
applicable inheritance law.

8.3 Forced heirship provisions

Whereas on the civillaw dominated European continent the testamentary capacity of
the testator tends to be more or less restricted by forced heirship rules which provide
for reserved portions of close relatives (generally children), testators in the common-law
Anglo-American legal sphere are largely free to order their estate as they wish, having
regard, however, to the rights of surviving spouses. However, foreign real estate located in
a country with no forced heirship can be inherited with exclusion of the forced heirship of
the testator’s home country — which remains valid — only under certain preconditions. This
is particularly the case when the main residence has been moved abroad specifically for
this purpose. In many cases, an international change of domicile is the only way of bypassing
forced heirship provisions in a legally effective way. The same end may in some cases
be achieved with the aid of suitable structures, such as private foundations or trusts.
However, this involves a very sophisticated area of international estate planning. It should be
approached only by suitably qualified and experienced specialists, as all too often structures
are set up in this context which cannot hold up against challenges in a court.

44



General/International Chapter

8.4 Gifts

Real estate may also be transferred as a gift, and here too corresponding formalities must
be observed (the written form being the minimum requirement in most cases). However,
higher transfer taxes (gift taxes) often apply for transfers as gifts. So where this is allowed
it may make more sense to arrange a transfer between living persons as a sale rather than
a gift. In this context it should be noted, however, that a purchase at an intentionally low
purchase price is known as a mixed gift, which may have tax consequences. If the purchase
price is purely symbolic, the contract is normally considered as a pure gift and taxed that
way (see Table 2).

9 Taxes and charges

The principle that real estate is taxed where it is located applies on an international
level. However, the asset value or any income from real estate may additionally be taxed
at the owner’s domicile. In the worst case, double taxation may be incurred. This may
mean that, for example, wealth taxes are charged on the real estate in country A where it is
located, and that the real estate is included - instead of being exempted - in the calculation
of the net wealth of the owner resident in country B, where he/she is being taxed on the
total worldwide wealth, including the real estate located in country A.

9.1 One-time taxes and charges on purchase

The purchase of real estate generally involves considerable transfer taxes (in the form
of land or document transfer taxes, stamp duties, etc.) which may well exceed 5% of the
purchase price and in some countries even more (for instance up to 11% in Greece). The
purchase of new real estate normally incurs no transfer tax, but is subject to a sales tax or
value added tax (VAT) in many countries. VAT rates are usually higher, around 20% in
most European countries, but lower VAT rates often apply for new buildings.

In general, land transfer taxes are charged only on the price of the land and buildings, i.e.
exclusive of any movable property. If a furnished house is sold, it is in most cases permissible
to list the price of the furniture separately in the contract so that only the part of the purchase
price relating to the land and buildings is specified in the taxable property sale. This often
allows the total purchase price and the associated land transfer taxes (as well as other fees
depending on the purchase price, such as notary fees) to be legally reduced to some extent.

As arule, in civil law jurisdictions notary and registry fees are also payable. However, both
their structure and amount vary greatly in different countries. Whereas registry fees, and
often notary fees too, are specified by the law, in some countries notaries have considerable
discretion in setting their fees. Consequently, notary fees for real estate of a particular value
may vary greatly. By requesting a cost estimate from the notary, the prospective buyer
can obtain a clear idea of the costs involved and avoid unpleasant surprises later. If a lawyer
is also called in, lawyers’ fees will also be due. Here too it makes good sense to obtain an
estimate in advance. In some countries, lawyers work strictly on the basis of hourly fees
plus out-of-pocket expenses. However, in many cases a one-off fee can also be arranged,
which usually comprises a certain percentage (as a rule 1% to 3%) of the transaction value.
In most common-law countries (such as in the USA, The Bahamas and England), real estate
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Table 2 Succession laws and inheritance taxes in selected countries

Country Uniform Divided Applicable inheritance law based principally on
inheritance inheritance 5 o Nationality Legal
law® law® - >
domicile domicile
Austria X X
Bahamas X X
Canada X X
Croatia X X
France X X
Germany X X
Greece X X
Hungary X X
Ireland X X
Italy X
Malta X X
Monaco X X
Portugal X X
Spain X X
Sweden X X
Switzerland X X x7
UK/England X X
USA/Florida X X

Notes on the table:

Renvoi: The applicable law makes provision for remission to the referring law or further remission to a different foreign law.
Relatively broad terms are used for the sake of legibility. As a rule, however, it can be assumed that the term ‘nearest
relatives’ refers to children and spouse and the term ‘other relatives’ to parents and siblings.

Uniform inheritance law = the same law applies to movables and real estate; divided inheritance law = different laws
apply to movables and real estate.

Children, spouse, direct descendants or forebears, adopted children and parents.

In the case of both tax-free inheritance and the donation of real estate, certain taxes are payable for the transfer from
testator to inheritors or from donator to donees as recorded in the land register. If this does not involve the main residence,
these mortgage and land-register taxes do not exceed 3%.
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transactions are handled exclusively by lawyers and almost no notary costs are involved.
However, the lawyers’ costs are then correspondingly higher.

9.2 Annually recurring taxes and charges

In addition to unavoidable annual real estate taxes, which are levied in some form or other
in most countries (except, for example, in Malta or Monaco, which have no annual charges
of any kind on real estate), any revenue is also regularly taxed as income if the real estate
is rented. As a rule, however, maintenance and similar costs can then be set off against the
taxable income. Some countries levy income tax on what is known as an imputed rental
value, i.e. an income is calculated which would be obtainable in the event of rental, and this
fictitious income is then taxed. Some countries additionally levy wealth taxes, which can
constitute up to 1.5% and more of the value of the real estate. In Spain, for instance, the
maximum tax rate on larger assets is 2.5%, which is very high in an international comparison.
In contrast, many countries have no general wealth tax, but merely charge such taxes on
property in the form of land or real estate taxes.
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Need a Is there a Maximum tax rates in % on inheritance for2 Country

renvol be 1 for.ced_ Spouses and Other close Unrelated

considered? heirship? .

closest relatives persons
relatives
Yes Yes 15 50 60 Austria
No No 0 0 0 Bahamas
No No 0 0 0 Canada
Yes Yes -4 5 5 Croatia
Yes Yes 404 45 60 France
Yes Yes 30 40 50 Germany
No Yes 20 30 40 Greece
No Yes 21 30 40 Hungary
Yes Yes 20 20 20 Ireland
Yes Yes 05 05 0° Italy
Yes Yes 56 55 55 Malta
Yes Yes 04 8 16 Monaco
Yes Yes 0 10 10 Portugal
No Yes 40.811 64.811 8161 Spain
No Yes 30 30 30 Sweden
Yes Yes 08-11°9 010-23.18 09-54.68 Switzerland
No 4 No 40 40 40 UK/England
Yes 12 Yes 5513 5512 5512 USA/Florida

Only on real estate. Movables are not taxed.

If the foreign national domiciled in Switzerland expressly stipulates application of the law of his/her home country.

Most cantons, including the canton of Schwyz.

Canton of Geneva.

Canton of Schwyz.

These are progressive rates (starting at 7.65%) depending on the size of the inheritance (here over Euro 797,555.08) and
of the inheritor’s prior assets in Spain (here a max. of Euro 4,020,770) and the multiplier referred to them.

Florida law allows renvoi to be legally excluded.

13 Tax-free allowances of up to US$ 1,000,000 for spouses of US residents.

14 The UK does, however, have legislation providing for dependants who have not been adequately provided for.
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9.3 Capital gains tax

In most countries, the owner of real estate is liable to pay taxes on any value increase or
capital gains resulting from the sale. These capital gains taxes often decline in proportion
to the time during which the real estate is held. Sometimes different tax rates are applied
depending on whether the real estate is held or sold by a private person or a company. This
will have to be considered where holding structures are set up.

It is advisable to carefully retain all invoices and receipts for costs incurred during the period
of ownership for renovation and maintenance work, as any expenditures for value-increasing
investments can usually be deducted in calculating the capital appreciation.

9.4 Inheritance and gift taxes

Whereas US real estate is taxed at a rate of up to 55% at transfer to the inheritors, countries
such as The Bahamas, Italy and the canton of Schwyz in Switzerland charge no inheritance
taxes at all. Except for Italy, which has abolished inheritance taxes altogether, rates of
inheritance tax can be very high in the EU. Even if the inheritance takes place between
spouses and close relatives, if the testator is the direct owner of the property, inheritance
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taxes can quickly rise to 20 or 30% of its market value. In the event of inheritance to unrelated
persons, they can easily reach 60% (France) and in extreme cases even over 80% (in Spain,
for example, where the highest tax rate for inheritance to wealthy unrelated persons is
81.6%). The higher the value of the estate and the more distant the kinship, the higher is
the inheritance tax. Spain also has the interesting peculiarity of taking into account not only
the value of the estate and the degree of relationship, but also the wealth of the inheritor.
This may in certain circumstances lead to the enormous maximum tax rate of 81.6%. So it
should always be determined before buying who is to be the legal owner of the foreign real
estate. Depending on the circumstances, various options are available before a purchase,
such as setting up a holding structure or direct acquisition of the real estate in the names of
the children.

Even for real estate in the medium price range, it already makes sense to make suitable
legal arrangements to reduce or avoid foreign inheritance taxes within the framework of
international estate planning. This can often be done, and it is worth while carefully
checking out each case individually.

9.5 Other taxes and charges

In most countries, various lesser taxes and duties are payable at acquisition, but also
annually. They include smaller stamp duties for documents, sewage connection charges
(which can be considerable, for instance in Switzerland), garbage removal charges, and
connection charges for cable TV which, in some countries, can also have a tax-like character.

Other charges may include costs for fire or building’s insurance. These are not mandatory in
many countries, so taking out such a policy or not is at the discretion of the owner. In other
countries, however, every real estate owner is obliged to conclude such an insurance policy.

If the activities of a private real estate investor exceed the limits of ‘normality’, in many
countries there is a risk of being considered as a real estate dealer for tax purposes. In such
a case, all revenues from the real estate inclusive of sales profits count as earned income and
are liable to the usual income tax, which may be very high. In addition, there may also be
value added tax implications. However, this will obviously not apply to a one-time purchase
of a privately used real estate.

9.6 Incorrect (lower) statement of sale price on the sales agreement

The basis for calculating real estate transfer taxes and capital gains taxes is normally
the purchase price documented in the purchase deed (such as a sales agreement
authenticated by a notary). This offers a tempting way of ‘saving’ taxes by stating a lower
sale price on the sales agreement. However, such action constitutes tax fraud and can lead
to considerable sanctions, depending on the country concerned. Nevertheless, it continues
to be common practice in countries such as Spain and ltaly and in some cases the other
party to the agreement will even insist on it.

This practice not only evades part of the real estate transfer tax usually payable by the
purchaser, but the seller also ‘saves’ taxes on the appreciated value of the real estate. In
addition, the difference to the real purchase price not declared in the sales agreement is
often paid in untaxed money, which represents another motive for this practice.
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Sometimes - for instance in Spain and Italy - it may even be quite impossible to acquire
certain real estate without such illicit payment, as the seller is only willing to sell to someone
who is prepared to pay part of the purchase price illicitly. This preference on the part of the
seller may also be linked to the fact that he/she had also paid part of the price illicitly and
would now have to pay considerably higher capital gains tax if the true sales price were put
on the agreement.

Quite apart from the fact this practice is illegal and may lead not only to fiscal but also in
some cases to considerable criminal sanction, depending on the country concerned, it in
any case involves more disadvantages than advantages, above all for the buyer.

A particular problem, which should not be underestimated, concerns the handover and time
of transfer of the cash. Should the money be transferred when the preliminary contract
is signed, at the notarial authentication of the main agreement or only when the property
changes hands? If the sales agreement is not fulfilled, any illegal subsidiary arrangements
can be unfortunate for both buyer and seller. A purchase in which the declared price does
not correspond to that actually paid is generally considered a fictitious transaction, which
is invalid in most countries, and leads to corresponding complications if any contractual
claims are asserted. Thus, if the buyer should wish to pursue litigation against the seller,
either for building defects or in connection with the title, the responsible court will, as a
rule, at most sentence the seller to reimburse the documented and registered purchase
price. Normally no evidence is admitted which shows the purchase price to be any other
than the official one. The buyer should also note that an officially lower purchase price leads
to a higher capital gain at a later resale and thus to correspondingly higher capital gains
tax — unless the seller finds another prospective buyer who is willing to pay part of the sale
price illicitly.

In the case of acquisition from a legal entity, such as a company, this illegal practice
can also be risky in the event of the latter’s bankruptcy. In most countries, if the purchase
price specified in the official sales agreement differs significantly from the market value of
the real estate, the receiver can contest the sales contract and possibly even reclaim the
real estate. In the worst case, the buyer would have to register his/her bankruptcy claim
at the price specified in the official sales agreement, or alternatively consider the option of
notifying the tax authorities of his/her own tax evasion, because the buyer actually paid a
higher purchase price.

9.7 International taxation and avoidance of double taxation

Any tax liability is always based on the tax law of individual countries, i.e. a specific
country will always assert its right to impose tax with respect to a particular matter (such as
property, income, license earnings, etc.) within its borders. As long as the person concerned
does not cross the borders of a particular country and maintains no tax-relevant relationships
beyond its borders, only the tax laws of that country are applied.

However, by crossing national borders — for instance, by acquiring real estate in another
country — a buyer also becomes liable, at least in part, on the basis of the fiscal laws of
the other country. The question then immediately arises of the delimitation of the rights
to impose tax between these two countries, and double taxation then becomes a threat.
The buyer can be taxed firstly by the tax authorities of the country of his/her residence,
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which in most countries means unlimited tax liability based on global income and (in some
countries) value of net assets. But he/she can also be taxed by the country in which the
real estate is located on the basis of the limited tax liability that comes with ownership of
real estate. So it often happens that parts of the assets (such as the real estate in the other
country), or of the income, will in principle be taxed by two countries, i.e. the same part of the
assets or income is subject to double taxation unless limits are imposed. This can be done
on the basis of national law (by means of provisions in the law limiting tax liability). For
instance, although Switzerland basically taxes the global income and assets of persons who
have their tax residence in Switzerland, real estate assets located abroad are exempt from
Swiss taxation. However, such national regulations are relatively rare, and to avoid double
taxation in an international context as far as possible, double taxation agreements (known
as DTAs) have been concluded between many countries.

Double taxation agreements

Double taxation agreements are bilateral treaties that delimit the tax-imposition rights
between two countries and take precedence over national legislation. The aim of such
treaties is to avoid double taxation by preventing incomes, assets and, in some treaties,
also inheritances and gifts from being taxed twice. An extensive worldwide network of
agreements exists regarding income and wealth taxes. In contrast, relatively few agreements
concern inheritance and gift taxes.

For real estate, DTAs generally apply the following taxation principle: real estate is taxed
as an asset and any revenue deriving from it is taxed as income in the country in which
the real estate is located. The other contracting state (in this case the country of residence
of the real estate owner who is liable to unrestricted taxation there) must either exempt
the real estate from its own taxation or credit the taxpayer with the taxes imposed by the
other country.

Imputation method/tax credits

The DTAs of relevance here often apply the imputation method. The real estate located
abroad is then subject to taxation in both countries, i.e. in the state of residence and the
state in which the real estate is located, although the former credits the taxpayer with the
tax already collected in the latter. This means that the taxpayer will always be liable to
the higher tax rates applicable. For example: a person resident in state A who is liable to
unlimited tax owns real estate in state B which he/she lets. The net revenue from the rental
is 100, which is taxed in state B at 25%. State A levies a tax of 35% on the same income of 100,
but credits the 25 already paid, so that only the additional 10 of the income derived from the
rental revenue is taxed in state A. The taxpayer is consequently not taxed twice on the same
income, but ultimately pays the higher tax rate of state A. However, if the tax rate in state A
was also 25%, then state A would impose no further tax on the relevant income.

Exemption method

In the exemption method, the taxation right is assigned exclusively to the state in which the
property is located and the residence state must exempt the corresponding income or assets
from taxation. However, in most cases a saving clause as to tax progression (exemption
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with progression) is applied. This means that in the overall taxation of the taxpayer, the
residence state may apply the tax rate that would be applicable to the taxpayer’s income
or assets if his/her income or assets located in the treaty state were to be added to these.
This saving clause thus affects only those taxpayers whose taxable income or assets are not
already subject to the highest progression bracket of income or wealth tax. It is irrelevant to
those who already pay at the top tax rate.

Debts and debt interest attribution

The DTAs do not deal with the question of attribution or splitting the debts and debt
interest encumbering a real estate between states. Almost all states accept debts and
debt interest on the basis that the mortgage and debt interest encumbering a particular
real estate are subtracted from the corresponding market value or revenues and only the
respective net asset value or net income is taxed. Switzerland is an exception to this rule, as
it applies a quota-based exclusion of global debts and debt interest (as a ratio of Swiss to
global assets), so that double deductions or deduction gaps can naturally result with respect
to Switzerland.

Combating tax evasion

In addition to avoiding double taxation, DTAs increasingly also serve to combat tax evasion.
The contracting states thus agree on extensive exchange-of-information clauses. It is worth
noting that some of the countries that interest us here have introduced special taxes or
reporting requirements on foreign companies that hold local real estate (e.g. France, Spain).
Exemption is usually possible only if the foreign company is domiciled in a country that has
concluded a DTA containing extensive information-exchange clauses with the country in
which the real estate is located.

The Organization for Economic Cooperation and Development (OECD) has published a
model double taxation agreement which acts as a reference for most DTAs applicable
between contracting states. After various partial revisions between 1992 and 2000, the OECD
Steering Committee has now ratified a further update of this agreement. A significant and
relevant change is that Arficle 13 now includes a stipulation about the sale of shares of a
company whose main asset(s) is real estate. Also, Article 27 was added; it concerns
mutual help between states in collecting tax.

The new stipulation in Article 13(4) is as follows: ‘Gains derived by a resident of a Contracting
State from the alienation of shares deriving more than 50 per cent of their value directly or
indirectly from immovable property situated in the other Contracting State may be taxed in that
other state.’

This new stipulation will be considered in future double-taxation agreements or in re-
negotiations of existing agreements and should accordingly be borne in mind. If real
estate is acquired abroad via a company, it is certainly advisable to consult the dom-
estic law both of the country in which the real estate is located and of the owner’s
country of residence, and in particular any relevant double taxation agreements. These
agreements may diverge from the OECD model agreement in significant points concern-
ing these issues. An overview of personal taxation in selected countries is presented in
Table 3.
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Table 3 Overview of personal taxation in selected countries

Country Maximum tax rates in % Number of Assessment !
Income Capital Wealth Inheritance/ double taxation
. o D agreements
gains gifts
concluded
Australia 47 473 0 0 42 ool
Austria 50 5023 0 15-60 61 *x
Bahamas 0 0 0 0 - okkkk
Belgium 54.553 334 0 30-90° 81 *x
Canada 46.4116 23.2017 0 018 55 *oxk
Cayman Islands 0 0 0 0 - xokok kK
Croatia 45 0w 0 0-5 33 ool
Cyprus 530-30 20 0 0 37 rokkk
Finland 56 28 0.8 16-48 64 *
France 49.6 268 1.8 40-60 108 *
Germany 44316 51.177 0 30-50 76 *
Greece 40 0 0.89 40 35 ol
Hong Kong 17.5 0 0 15/0 1 ool
Hungary 38 20 0 21-40 54 xxk
Ireland 42 20 0 20 42 okl
Italy 12.511-45 27 0 012/1513 71 xxk
Japan 5014 5215 2.1 70 45 *
Jersey 20 0 0 0 1 ok x
Malta 3520 35 0 0% 34 ikl
Mexico 34 34 0 0 27 ool
Monaco 0 0 0 162 1% Fokkkk
Netherlands 52 0 0 27-68 79 *
New Zealand 39 0 0 0/25 273 ol
Portugal 40 20 0 0-10 33 **
Singapore 22 0 10 10/0 47 *okxk
Spain 45 1528 0.2-2.5% 40.8-81.6 41 *
Sweden 60 30 1.5 30% 83 *
Switzerland 23.524-455% 0 0.4-0.72 0-54.6%7 52 ok
UK 4010 40 0 40 11831 ool
USA 39.6 202 0 55 64 *

Notes on the table:
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1
1
1
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13
14
15
16
17
18

Assessment of the total tax burden on foreign nationals taking up residence, including all tax planning options: * = Tax
desert, * x * x * = Tax paradise.

The first number designates the maximum tax rate for spouses and children, the second number the maximum tax rate
for unrelated persons. If different tax rates apply for inheritances and gifts, the figures before the slash refer to inheritance,
after it to gifts.

Plus additional taxes at municipal level from 0 to 9.1%.

Certain private capital gains are tax free.

Depending on the region; for close relatives, the maximum tax rate is 30%.

Maximum tax basis for 2005 is 42%; however, a 5.5% solidarity supplement is additionally imposed on income tax.

Only 50% of capital gains from share sales by natural persons are taxed; capital gains from the sale of real estate are tax
free after 10 or more years.

Various rates apply depending on the situation. Tax rates of up to 50% apply to certain capital gains from the sale of options.
Only on real estate assets.

For foreign nationals under certain conditions only on UK income.

On interest earnings from foreign bonds.

In the case of tax-free inheritance or donation of real estate, certain taxes are payable for entry of the transfer in the land
register from the testator to the inheritor, or from the donator to the donee. If this is not the testator’s main residence,
these mortgage and land register taxes total 3%.

Gifts between spouses and relatives of up to fourth degree (cousins) are tax free.

Total of national, regional and municipal taxes.

If the real estate is resold five years after acquisition.

Ontario.

Capital gain: 50% of appreciation according to tax progression or 21.46% for non-residents.

There is no inheritance tax, but capital gains tax is charged as per the day of death.
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10 Insurance

Incidents involving new and reconstructed buildings can lead to considerable liabilities for
the principal. The latter is normally liable for any damages that may be caused by his/her
building project — that is, even if there is no fault. If the principal wishes to shift liability to
the causal agent, he/she will first have to find the latter and then prove negligent conduct.
The principal’s liability risk must consequently be covered by a suitable insurance policy.
It is also advisable to consider cover for unpredictable damage during the building phase,
as unfinished buildings are at particular risk. Damage to the building itself is covered by the
builders’ liability insurance. In addition, cover can be arranged for existing buildings and
movables as well as for costs for clearance, inspection for damage and reconstruction.

Upon completion of the building work or acquisition of a completed building, building
damages insurance is absolutely necessary and is even mandatory in many countries.
Suitable cover must also be arranged for the owner’s liability associated with the real
estate. It must furthermore be ensured that the household effects contained within the
building are sufficiently insured — against damage by fire, water, etc., as well as burglary.
Normal household effects’ insurance does not cover rare or expensive objects such as
jewelry or works of art sufficiently, if at all. Special valuables or art cover should therefore
be arranged for them. Finally, the risk arising from financial obligations should not be
neglected either. Life or loss-of-earnings insurance may also be advisable to provide security
in the event of death or disability.

10.1 Checklist: Insurance

The following risks should be checked and suitably insured:
> Liability consequences of the principal: principal’s liability insurance.

> Damage by the elements to the still incomplete building: buildings’ insurance and
builders’ liability insurance.

> Damage by fire, water, etc., to the completed building: building damages insurance.

> Liability of real estate owner: homeowner’s insurance.

19 1f the real estate was used as the domicile of the owner or his/her family, or was sold three years after its acquisition. If
more than three properties of the same type were sold within a period of five years, this is seen as a business activity and
is thus liable to standard income tax.

For foreign nationals with permanent residence permits: taxation limited to 15% of income transferred to Malta.
However, 5% stamp duty is charged on real estate and 2% on shares (except shares listed on the Maltese stock exchange)
at donation or death.

Only on assets in Monaco.

Tax free after the real estates have been held for 10 or 15 years.

Cantons of Zug and Schwyz.

Canton of Geneva.

Wealth taxes vary between the cantons.

Canton of Geneva (unrelated persons).

Applicable to capital gains over more than a year.

On short-term capital gains 39.6%.

Option for foreign pensions, special tax rate of 5% on income exceeding CYP 2,000.

Some countries have more than one DTA with the UK, 118 represents the number of countries that have any form of DTA
with the UK.

One agreement with France.

33 Three agreements not yet in force.

34 Individuals will usually only be taxed on 50% of the capital gains, with no indexation of the cost base of the capital asset.
35 It is proposed that taxation of gifts and inheritances is abolished as per 1 January 2005.
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Household effects contained in the building: household effects’ insurance.
Particularly expensive objects, jewelry, objets d’art: valuables or art insurance.

Financial obligations of the owner (especially with regard to bank loans): whole or term
life insurance, loss-of-earnings/income replacement insurance.

11 Financing

Real estate is generally considered as an asset retaining its value over the long term, so that
building societies, banks and other financial institutions usually grant mortgages of up to
80% of the current market value, in some countries even up to 100%, against corresponding
collateral. As a rule, however, this applies only to real estate buyers or owners living in the
same country who can demonstrate sufficient income. Foreign buyers of real estate often
find that opportunities for local financing are severely restricted. Depending on the country
concerned, few lenders are willing to grant foreign real estate owners corresponding loans.
On the other hand, banks in some countries (for example in Spain) grant relatively generous
mortgages to foreign owners too. However, banks in the buyer’s home country tend to be
even less willing to finance real estate located abroad.

Property can also be financed by means of leasing. However, this is far more usual for
commercial properties such as office buildings, industrial premises, etc., than for private
houses and apartments. In a leasing transaction, the owner of the real estate acts as the
lessor who lets the lessee have the use of the real estate in return for remuneration. The
latter may obtain 100% financing for this purpose. As a rule, leasing agreements can be
concluded with a buy option.

Regarding vacation homes it should be pointed out that they should be seen essentially
as consumer goods and should consequently be largely financed from one’s own funds
wherever possible. On the other hand, financial planning and tax aspects may often make
some degree of borrowing advisable.

11.1  Checklist: External financing
>  Amount, currency and specific conditions.

> Amount of own funds required.

> Interest rate: The interest rate can be arranged to be either fixed or variable, and
multi-currency. Various interest-stage and interest-plateau models are also available.

> Bank charges and other ancillary costs.

» Term, amortization and other conditions. In some countries it can make sense from a
tax viewpoint to maintain a high mortgage and amortize it indirectly.

> To secure the loan, there are usually several different ways of setting up a suitable lien
or mortgage on the property which acts as collateral.

> Some countries (such as the USA) require title insurance.
> In some countries, the payout of loans is taxable.

>  Currency risk.
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12  Special real estate

12.1 Timeshares (timesharing)

Instead of acquiring a vacation home as a sole owner, and then letting it stand empty much
of the year, it can make good sense to share the property with other interested parties.
Although this is basically a good idea, many providers of timesharing services have acquired
a bad reputation, and not without reason. In most cases, this is because they offer over-
priced projects and often market them by using aggressive sales methods. Acquirers of
timeshares are frequently swindled out of their money as a result of false information about
the possible utilization to be expected and excessive maintenance fees. They may even lose
their entire investment if a vacation resort remains unfinished. It is frequently suggested
that timesharing rights are a kind of capital investment which appreciates in value and can
be resold. And yet no entry is often made in the land or ownership register, in which case
the buyer has no security in the event of bankruptcy, and in most cases no real resale market
exists. Great care must accordingly be taken by prospective acquirers.

For this reason, various countries —in the USA, the state of Florida is exemplary in
this respect — have introduced regulations aimed at preventing such exploitation of the
timesharing concept. Thus providers of timeshares in Florida are liable to extensive
disclosure requirements, so that the risks of a purchase must be made apparent and the
buyer is clearly informed that he/she has a 10-day right of withdrawal from the contract. The
American Resort Development Association (ARDA) has also published a code of ethics for the
USA. In Europe, an EU timesharing directive has been in existence since 1994, but has
not been implemented in all countries. It stipulates that sellers must provide comprehensive
information and make provision for withdrawal rights for the buyer as well as for additional
protective regulations.

Forms of timesharing

There are several different forms of timesharing. In most cases, a share is acquired
in an ownership association in conjunction with a temporary utilization/occupancy right
which is entered in the land or ownership register. This may also be called deeded or
real timesharing. In some timesharing agreements, however, no such utilization right is
entered in the ownership register but a right to a timeshare is secured merely by contract.
This is known as non-deeded or contractual timesharing and is in reality closer to a
long-term rental or accommodation contract with full prepayment of the rent. In a number
of countries (for example in Switzerland) real timesharing is not possible because the law
does not actually allow real estate ownership to be divided up into various periods of use
calculated over the year. However, arrangements to this effect in contract and company law
are usually permitted. This leads to another form of timeshare that consists of the acquisition
of company shares or participation rights in a similar legal entity which, in turn, permits
utilization of real estate held by that legal entity. This form of timesharing is often called
cooperative timesharing, vacation club or incorporated timesharing. The companies can,
for example, be organized as stock corporations whose shareholders acquire shares or other
participation units for which residential-rights points are distributed. Also worth mentioning
are the trust structures not infrequently set up as a complement to real timesharing
arrangements. Trusts play an important role above all in the English-speaking world which
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generally knows various forms of trusts. In trust structures the acquirer is a trust beneficiary
and not a holder of real estate ownership.

The costs of timesharing

Even if a provider is operating legitimately, the question must be asked whether timesharing
is really worth while, as it almost always works out to be much more expensive than a hotel
stay or package tour. Equally, it fails to offer the comfort of one’s own four walls assured by
full ownership or the option of using the property at any time.

A utilization right in a timeshare is usually acquired by paying a certain initial purchase
price. Its amount depends on the most diverse factors, such as the location and facilities of
the property and the season for which the utilization right applies. It has no upper limit but
usually costs up to some USS 25,000 per week. However, regular annual maintenance fees
must be paid in addition to this. These can be quite considerable, depending of course on
the real estate. It should also be noted that such fees are regularly increased in line with
cost-of-living criteria. If services such as final cleaning are retained, service charges are
also incurred. If a client does not wish to take his/her vacation in the same place every
year, he/she should consider membership of an exchange network. There are two main
providers in this market, both based in the USA: Interval International and RCI. In most
cases, membership is acquired right at the start with the rest of the package and is also used
as a sales argument. However, exchange-pool membership also incurs annual membership
fees which must be added to the running costs.

The best way of obtaining a timeshare under relatively attractive conditions is via the second-
hand timeshare market. Agents specializing in this business can be found especially in
the USA, but also for example on the Caribbean island of St Martin. Elsewhere, especially in
Europe, there is almost no real market for second-hand timeshares. Shares of incorporated
timeshare companies that distribute dividends in the form of residence-rights points for
vacation properties can also be acquired second-hand rather than new. Such shares are even
offered via newspaper advertisements. As a rule, the price obtainable on the open market is
well below the initial sales price, which is also a clear indication that timesharing tends to
be over-priced.

12.2  Historical real estate

A chateau in France, a historical country estate in Andalusia or an apartment in the old
center of Venice is the ultimate dream of many. And residential properties with a long history
are indeed something special, with their own charm and romanticism. Old walls, wooden
beams and floors of natural materials often hold great appeal for many prospective buyers.

However, old masonry in particular can give rise to considerable problems and costs.
Dampness, poor insulation, rotten attic timbers, a leaking roof, antiquated electrical and
sanitary installations and much else can mean expensive renovation and maintenance work.

In an extreme case, a house may be beyond repair because of insalubrious conditions — such
as excessive decay and mold or asbestos contamination — and should really be pulled down.
However, this need not be the case, and solidly built dwellings, such as all-wood chalets in
the Alps, are often exemplary in terms of building quality and biological factors.

56



General/International Chapter

In any case, historical properties should never be bought until they have been examined
by a specialized architect or construction engineer. Surprises lurking in the attic, cellar, or
even behind a newly painted wall, may be just too major and unpleasant. The fee charged by
the architect for an assessment (usually between USS 2,500 and USS 15,000 depending on
the real estate) is very reasonable in comparison.

In most countries that are of interest here, historical real estate is protected in some way,
and preservation regulations may even encumber the real estate with major restrictions.
Every item of renovation or alteration work, no matter how minor, may require approval
from the relevant authorities. This can be a very laborious procedure in some countries.
However, that need not be the case. For example, hundreds of historical buildings in France
are not protected. Before acquiring historical real estate, however, it is important to check
exactly what restrictions apply. On the other hand, the owner may well be able to claim state
subsidies for (usually very expensive) renovation work. In any case, the legal framework
conditions and restrictions should always be examined carefully and should be completely
clear to the prospective buyer before buying.

12.3  Rural and agricultural real estate

Rural real estate such as a farm or an olive grove usually suffer from the same problems
as historical ones in terms of masonry, preservation orders and similar factors. However,
prospective buyers of such real estate should be aware of many other points. They include
the question of their earlier use. Thus buildings that were formerly used as animal stalls or
as shelters for shepherds or farm laborers, and are sold today as rustici, were never designed
for residential purposes. Access is often difficult and maintenance of a track leading across
rough ground may be troublesome and expensive. Other points to consider are a supply of
fresh water and a means of removing sewage, as remote properties are rarely connected
to the public water supply and sewage systems. It can also be difficult to obtain a telephone
line and electricity supply. Real estate located in agricultural zones is practically always
subject to relatively extensive building prohibitions or restrictions, and any utilization
rights by neighbors and other questions of neighbors’ rights must be additionally clarified
before a purchase is made. Nor should safety aspects be neglected in the case of remote
real estate. Poorly secured properties that are not under surveillance in the absence of their
owners are preferred targets for burglars. Finally, it should not be forgotten that agricultural
land must be suitably tended. This may be done by the neighbors in many cases, but such
arrangements must be organized and usually have to be supervised.

Although the acquisition of agricultural real estate — such as olive groves in Andalusia, a
vineyard in Piedmont or a country estate in England —is essentially comparable to the
purchase of any other real estate, special care must be taken due to the peculiarities of
agricultural use. In political terms, agricultural land has long been treated as a special
case in almost all countries, but especially in Europe, and this largely continues to apply.
Laws passed in favor of farmers frequently encroach upon the rights of residential and
commercial tenants. A buyer of agricultural real estate must take this particularly into
account. Long-standing rights of neighbors, such as grazing rights, are often in place. They
may not be recorded in any register but nevertheless have full validity and can be enforced
if necessary. Special tax allowances or state subsidies are often available for farmed land.
Not infrequently, restrictions on acquisition by foreign nationals continue to apply.
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12 Special real estate

The purchase and sale of agricultural real estate may involve contact with unfamiliar
stipulations of the local laws, often with deep roots in the history of the country.
Agricultural real estate may also be subject to various regulations, such as hunting and
fishing rights, which may be important in a particular case. Accordingly, the purchase and
sale of such real estate usually takes much more time than other real estate, and such
transactions often require special knowledge and experience.

Moreover, particularly larger agricultural estates may be regarded as enterprises and there
are often employees that permanently work and sometimes live on the estate. The buyer
would then need to consider employment law aspects and may have to assume an
employer’s liability to continued wage payment, pension contributions, insurance payments
and the like. He/she would then have to decide whether to keep employees on after the
acquisition and may even have an obligation to do so under local employment law. Such
cases must be examined on the basis of the relevant legal stipulations as well as concrete
employment contracts and agreements so that the obligations passing to the buyer can be
evaluated from a legal standpoint.

12.4 Vineyard properties

As a special form of agricultural real estate, vineyards require particular knowledge in
viticulture and oenology. Accordingly, at least for the purchase of larger vineyard properties,
vineyard experts, oenologists, specialized architects and surveyors, nursery gardeners and
vineyard planners should be involved.

Regarding the vineyard in general, in a number of countries, permits are required for
vineyards above certain acreage. Classification of origin is available in countries such as
France, Spain and Italy and may be of interest for the prospective buyer. For example in
France, the INAO (Institut National des Appellations d’Origine) issues certificates which will
confirm the AOC (Appellation d’Origine Controllée) classification of wines.

A land survey controls the exact planted surface area before the sale. The resulting
computerized document is also used for the day-to-day running of the vineyard (for example,
spraying). The sanitary condition of the vineyard is checked to detect possible diseases and
problems, and the climatic risks (in particular, hail, frost and flooding) are estimated via
empirical data and maps identifying sensitive areas.

Regarding the buildings and installations on the property, such as vinification plants,
cellars, offices, shops or houses, there are normally specific regulations in most countries.
Regulations include provisions regarding asbestos and other pollutants, surface area of the
building and possibility to enlarge existing facilities, the water quality of wells in case the
property is not connected to the public water supply, termites and other xylophagous insects,
etc. When the buildings are large, it is important for a surveyor to carry out a check of the
main structures.

Regarding the vinification plant in particular, attention must be given to the conformity
of the installations to local regulations, especially concerning work safety and electrical
installations. Appropriate conformity certificates and reports must be attached to the sales
agreement. Also the constantly changing regulations concerning the treatment of effluents
and the growing problem of chloroanisoles must be verified. A comprehensive list of
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equipment mentions its condition as well as the possible securities, guarantees, leasing
agreements, etc.

Where the vineyard produces significant quantities of marketable wine, in other words in
those cases where the vineyard is operated as a real business, the goodwill of the business
is the most delicate factor to measure in the estimation of the overall value of the real estate.
Very often, the quality and reliability of the business will depend on the owner. Therefore
no guarantee can be made on the value of the business. It is nevertheless essential to check
the sound protection of the trademarks sold, in this case the trademark of the estate or
the chateau.

As wine is a living product, a complete qualitative control (wine-tasting coupled with labora-
tory analysis and maturing tests) is essential in all transactions. Although a contradictory
evaluation does not free the seller completely, it increases the security and clarifies the
operation. In addition to the stock, the standing crops correspond to the expenses engaged
by the seller with a view to the future harvest which will be to the benefit of the buyer.

Unless there is a special agreement, the takeover of the estate usually implies the takeover
of all existing staff. On the day of the sale, the legal situation of the employees must be up to
date (remuneration, bonuses, sick leave and paid holidays) and any risk of litigation clearly
announced to the buyer.

Often, when an estate contracting to a cooperative cellar is sold, the buyer may not wish
to carry on this contract. In this case, the buyer’s position must be clearly and precisely
stipulated in writing before the sale at the risk of having to pay cancellation fees in conformity
with the regulations of the cooperative cellar. A written agreement before the sale enables
the minimization of financial consequences.

Because of comprehensive tenant protection regulations in many countries, a leased estate
with a tenant is normally difficult to sell. In the case of a sale, the owner must pay attention
to the deadlines and the form of the notification for the ending of the lease in order to be
disengaged from his/her tenant farmer without financial consequences (compensation for
the tenant farmer) because, in the case of a sale, in many countries a considerable amount
(for example in France, up to 30% of the value of the real estate) can be allocated to the
tenant farmer as an indemnity for termination. The calculation is determined by the quantity
and nature of the investments carried out by the tenant farmer on the estate.

With the purchase and sale of a vineyard, the purchase price calculation and the
allocation of the prices between the various assets sold, the interests of the seller are usually
very different from those of the buyer. For example, the buyer will want to optimize the
redeemable values (equipment, plantation) whereas the seller will want to reduce them
as these assets are often already depreciated. On the other hand, the seller may aim to
maximize the value of his/her main residence, whereas the buyer may prefer to minimize it.

A vineyard purchase transaction, from the provisional sales agreement to the signature of
the final contract, usually takes four to six months. The transaction must be formalized by
experts qualified in their respective fields of competence. Lawyers, accountants and bankers
must verify and validate, among other things, the title deeds, the release of mortgage and
other encumbrances, the notifications to neighbors and organizations benefiting from a pre-
emption right (government, commune, etc.), easements, the annual accounts and balance
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sheets of the vineyard operation, the guarantees of assets and liabilities (when there is sale
of company shares) and the execution of contingency clauses.

12.5 Real estate located near water

A location close to or with a view of water is often preferred for vacation homes, which may
also be required to directly adjoin the sea, a lake or river. However, properties located close
to water are liable to particular problems. Especially in the case of stagnant waters such
as lakes, considerable nuisance from gnats and midges must be expected in the summer
months or in warmer climate zones throughout the year, and the vicinity of such waters
generally encourages pests. A pleasant summer’s evening lounging about in the garden
can be considerably disturbed. Certainly there are various mechanical and chemical ways
of limiting this nuisance, but their use is not always pleasant. Water can also be a danger
from various standpoints. Rivers and lakes can burst their banks during floods, and coastal
flooding as well as hurricanes in certain subtropical and tropical regions can be a serious
hazard to buildings and people. The possibility of sudden devastating waves caused by
earthquakes must also be considered. In some countries, such as New Zealand, the danger
of tsunamis is very real and is taken seriously. In many parts of the world there were good
reasons not to build directly next to the water in the past, but rather to seek out more
elevated locations further inland.

In areas close to the sea it should also be noted that salt air tends to ravage building
materials. Metal parts in particular corrode very quickly. Window fittings which function
perfectly when a new owner moves in can be defective after only a short time. Prospective
builders of a property in the vicinity of the sea should ensure that appropriate materials are
used. In most cases, certain types of wood should be preferred, special paints are required
and the appropriate architecture is also important. It is essential to call in an expert familiar
with local building traditions, irrespective of whether a new house is being built or an
existing one acquired.

13 Private islands

By Farhad Vladi, PhD, Viadi Private Islands, Hamburg

The thought of a private island conjures up dreams and wonderful fantasies: your own
untouched piece of land completely surrounded by water where you can enjoy the isolation
and beauty of nature. In earlier centuries islands were perceived as hostile isolated places,
utilized as sites for prisons or remote locations of exile and banishment. The only other
‘positive’ purpose they served was to save shipwrecked sailors from drowning.

Then with the paintings of Paul Gauguin which captured the enchantment of distant tropical
islands and with Stevenson’s book Treasure Island, islands signified places of freedom,
exoticism and secret desires. Today for people under modern-day stress, islands symbolize
a further desire: a longing for peace and fulfillment and a retreat to pure nature and the
rhythm of the simple life without all the worries of modern-day life. In today’s civilized world,
the desire for a private island is becoming very popular.

Due to technological progress, islands are no longer cut off from civilization. On the contrary,
islands are becoming much more accessible. Through development of technology such as
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solar energy, prefabricated homes, desalination systems as well as mobile phone networks
and the internet, the advantage of mainland property as opposed to island real estate has
almost disappeared.

Many celebrities have taken the initiative and have secured their own oasis of tranquility: for
example, the shipping magnate Aristoteles Onassis with his island Scorpios in the Ionian Sea
in Greece, John Rockefeller with island groups in the Caribbean, which he then devoted to
nature conservation, actors such as Nicolas Cage (The Bahamas) or Tony Curtis (Canada),
artists such as Diana Ross (Pacific Ocean) or entrepreneur Richard Branson who offers his
Necker Island in the British Virgin Islands for rent.

Although some private islands for sale, for example in the Caribbean, have been developed
into luxury refuges (and have corresponding price tags), not all private islands represent
extreme wealth. The sales of most private islands take place in the region of USS 150,000
to USS 350,000. Despite different budgets, all island buyers have two characteristics in
common: they are individualists and lovers of nature.

Irrespective of the fact that certain countries such as the Philippines, India or the Seychelles
restrict or forbid the purchase of private islands by foreigners, the following criteria have
proven to be important when considering the purchase of a private island.

13.1  Key criteria to note when buying a private island

Infrastructure on the mainland

The distance to the mainland or to another inhabited island should not be too far, for example,
1 km to a maximum of 5 km. The mainland should offer the necessary infrastructure such
as roads, parking areas, access to a grocery store, services, and road connections to the next
airport, electricity and telephone connection possibilities. For some islands the journey by
boat from the island to the mainland is often easier than that on land from a remote ranch or
forest property to the next village. The owner of a private island should be aware that good
infrastructure on the nearby mainland is an essential prerequisite.

Absolute ownership essential

The investment in a private island is a capital investment for which maximum security is
imperative. The private island owner must ensure that he/she receives the documentation
in his/her own name from the property registry or registry of deeds and that the ownership
title is free and clear. Only good ownership titles are insurable and give the potential to earn
profit through possible appreciation. This does not apply to leasehold titles.

Construction possibilities on the island

Islands, as most other real estate, have value only if they can be used. Potential owners
should avoid islands designated as conservation area for birds or any other nature reserve.
Instead, the island must have a planning and building permission. It is therefore important
before signing an agreement to buy the island that the buyer is assured that a building
permit is readily available or that a building permit is attainable before the conclusion of the
purchase and sale transaction. The buyer should request for this to be one of the conditions
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for purchase outlined in the agreement. Local legal experts can provide advice on applying
for, and obtaining, a building permit.

Appearance of the island

Of course the island must have natural appeal and offer such features as woodlands, beaches,
cliffs, and several coves, one of which should be protected and of suitable depth to anchor
a boat. Drinking water must be available on the island and a healthy flower, plant and tree
vegetation must also be apparent so that the overall appearance is positive.

Geographical location

A private island should be bought only in areas which are politically stable, in countries
where a safe legal system and reliable judiciary is in place. Also a pleasant climate is
important. These criteria help to narrow down the choice and also determine the price.

13.2 The cost of a private island

For USS 12,000,000 you can buy 1.4 square kilometers of a tropical island in the Caribbean
with an airstrip for your private jet, a large luxurious villa and staff accommodation. For
approximately USS 7,500,000 you could acquire an island in the Mediterranean near Monaco
with a large harbour for your yacht and a medieval tower. USS$ 5,000,000 will buy a large, 22
square Kkilometer island in New Zealand, somewhat isolated but with a sheep farm and lodge
with magnificent views. For USS 700,000 you could purchase an undeveloped island in the
Caribbean off the coast of Belize in one of the best diving areas in the world. For USS 350,000
you could savor the views from the terrace of your own island home on the famous castle
of Gripsholm in Sweden. For USS 200,000, one of the prettiest islands off the east coast of
Canada, only a few minutes by boat from a popular tourist resort, can be acquired. And for
USS 20,000 a small private island with a summer cabin, also off the east coast of Canada,
could be yours.

13.3  After the purchase

There is more to the purchase of an island than just a carefully thought out transaction.
Like every other real estate, an island must also be managed and properly maintained in
the future. In this respect one can retain a property management company or one can
manage the real estate oneself. The annual costs that need to be considered depend on
such factors as taxes, insurance, and the costs of a caretaker. However, in the case of most
privately owned islands, the employment of a caretaker who would reside on the island is
not necessary. In most cases, a manager can be found on the nearby mainland. One can
often employ a fisherman who sails by the island daily and can keep an eye on the real estate
for a reasonable monthly salary. Additionally, an hourly wage is paid for actual work done.
Such a person normally also acts as the local contact person.

If an island is uninhabited and is held solely as an investment for future development or
resale, then almost no other expenses are incurred. In such cases, nature is the best and
most convenient manager.
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In the case of a construction, one must ensure that a valid building permit is granted,
in which case the availability of electricity must be determined. This is possible either via
underwater cable, generator or by solar or wind-generated power on the island itself. A
careful cost analysis prior to implementation is normally advisable.

In many areas prefabricated houses are also available. Often, prefabricated houses on an
island are only 10% more expensive than those on the mainland. They have the advantage
of being structurally approved, and the parts are delivered and, circumstances permitting,
helicopters can also help to transport them. The costs of prefabricated homes are less than
one may think, often around USS$ 1,000 per square meter.

Drinking water is an important issue. In most cases, there is rainwater underneath the
surface of an island, i.e. groundwater which has seeped through and floats on top of the
lower-lying salt water. If this amount of water is not sufficient — for example, because more
than one home or even a hotel requires a supply — then one must purchase a desalination
system. For the smallest desalination system one would need to spend approximately
USS 50,000.

In addition, one should definitely include in one’s budget a boat, a car or small truck on
the mainland and a small site on the mainland with a boat house, storage and garage.

14  Citizenship through real estate acquisition — St Kitts &
Nevis

By Vernon S. Veira, Henley & Partners, Basseterre

St Kitts & Nevis, also known in the country’s constitution as Saint Christopher and Nevis,
has been independent since 1983 and forms part of the group of islands known as the Lesser
Antilles, located some 2,000 km to the southeast of Miami. The Federation comprises two
islands: Nevis with an area of some 93.2 km? and St Kitts with 168.4 km?. The official and
business language is English. The Federation is a member of the United Nations (UN), of
the Organization of American States (OAS) and of the British Commonwealth. The Eastern
Caribbean Central Bank has its headquarters on St Kiffs. It maintains the stability of the
Eastern Caribbean dollar (EC$), the national currency of most eastern Caribbean countries,
which is tied to the US dollar. The head of state is the Queen of the United Kingdom. St Kitts
& Nevis is a well-functioning democracy based on the British parliamentary system.

Although tourism plays a smaller role than on some other Caribbean islands, the twin island
Federation offers very fine beaches and an outstandingly attractive mountainous landscape.
The climate is tropical and close to perfect. Differences in altitude and corresponding
differences in soil types make it a paradise for tropical plants. St Kitts has a very well
designed championship golf course laid out between the Caribbean Sea and the Atlantic
Ocean, with a second golf course presently being constructed in Sandy Point some 10 miles
from Basseterre, the capital. There is also a very attractive golf course on Nevis. The truly
appropriate motto of the local tourism authority is: Two islands — one paradise.

14.1  Acquiring real estate on St Kitts & Nevis

A foreign national who wishes to acquire real estate on St Kitts & Nevis will need an
authorization known as an alien land holding license as stipulated by the Alien Land
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Holding Regulation Act, Cap. 102. However, the acquisition of real estate with the aim of
obtaining citizenship is in any case limited to developments which possess a corresponding
special authorization issued by the government.

St Kitts & Nevis has two different systems of transferring and showing proof of
ownership to real estate. Under the British deed system inherited from the colonial
period, title to property can be transferred with a deed in accordance with the Conveyancing
and Law of Property Act, which requires a search at the Registry of Deeds for upwards of
35 years. A second option is to acquire property by means of a Certificate of Title based
on land surveying plans and subsequent entry in a title register on the basis of the Title
by Registration Act. The acquisition of title to property via a deed is less secure because
the deed applies only to the seller and buyer and does not preclude a third party from
asserting a better title. A valid property title can be acquired only if the basis of the current
property title can be demonstrated to go back 35 years by submitting proof of an unbroken
ownership chain. A Certificate of Title is preferable to a deed. A title certificate gives the
buyer a government guarantee and a right iz rem or title insurance, and such a title is
valid with respect to everyone. A title certificate also displays all encumbrances, such as
mortgages, on the property. If real estate is acquired by means of a deed, the buyer or
owner may subsequently request registration under the Title by Registration Act at any time
by applying to the Registrar of Titles. St Kitts & Nevis is a small country in which lawsuits
concerning disputes of ownership title to real estate are very rare. Before every acquisition,
a lawyer will naturally check whether the ownership title is correct and unencumbered, and
any problems will always come to light in the course of these enquiries and can be cleared
up in advance.

Various acquisition costs are payable when buying real estate. Thus the government levies
stamp duty of 6% of the purchase price, and another 0.5% contribution must be made to
the national Assurance Fund. These are contributions to a title assurance which is a legal
requirement on St Kitts & Nevis. The preparation of plans costs about another USS$ 300
and the mandatory lawyer will charge a conveyance fee of about 2.5% of the purchase
price. Accordingly, the total real estate acquisition costs amount to approximately 9% of the
purchase price.

The Comptroller of Inland Revenue assesses the annual rental value of the property and a 5%
land tax is levied annually on this rental value. No other running taxes are due. If the real
estate is rented, any rental income is tax-free for the owner. In the event of a sale, there is
no capital gains tax to pay. The tax system on St Kitts & Nevis is also financially interesting to
those who wish to become resident there. This is because income is not taxed and there
are no wealth taxes. So also from a tax viewpoint, one can live very well on St Kitts & Nevis.

14.2  Acquisition of citizenship

Since 1984, the St Kitts & Nevis Constitution and Citizenship Act has allowed foreign investors
to acquire citizenship. This makes it the oldest existing citizenship-by-investment program.
Other countries too, such as Grenada, Ireland, Dominica, Austria and Belize, have, or had,
similar investment programs which permit suitably qualified investors to acquire citizenship.
However, the citizenship-by-investment program of St Kitts & Nevis is currently the only one
in the world, apart from that of Austria and Dominica, to permit the acquisition of citizenship
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and consequently the right to carry a passport without a prior need to take up residence in
the country.

In order to apply for citizenship, one must invest a minimum of USS 250,000 in real estate.
A house or condominium unit must be acquired from a developer who holds a suitable
authorization issued by the government. However, almost all projects relevant to foreign
investors have this authorization, and in addition only a few projects appear to be really
attractive and make a corresponding investment advisable. All furniture and fittings can
additionally be imported duty-free. One must expect to spend at least around USS 300,000
for quality-built property in a well-tended residential estate. And some USS$ 400,000 already
buys a substantial villa with its own swimming pool on St Kitts —in contrast to the real
estate prices on most other comparable Caribbean islands, which can be very high. Like
everywhere, prices have no upper limit, and if one is prepared to spend several million US
dollars, a luxury property containing all conceivable comforts and conveniences may be
acquired next to a golf course.

Apart from this real estate investment, various formalities still have to be satisfied. In
addition to comprehensive application forms, the most varied documents such as birth
certificates, authenticated copies of identity papers, bank references and other letters of
recommendation as well as a clean police record (extract from the register of criminal
convictions) of one’s home country and country of residence must be submitted. In addition,
government fees of USS 35,000 are payable for the main applicant as well as USS 15,000
for the spouse and each child under 18 included in the application. For children over the
age of 18 but still living in the same household, the fee is USS 35,000. The documents of
all applicants are scrutinized carefully — a procedure known as due diligence, the cost of
which is USS$ 2,500 for each adult. In addition to some minor charges (such as for issuing
the passport), there is also a fee for preparing, submitting and processing the citizenship
application. The costs associated with acquiring the real estate, which total about 9% of
the purchase price, must also be considered.

The whole procedure from submitting the application up to its conclusion, i.e. the issue of
the Citizenship Certificate and a passport, takes usually about three months. The applicant
does not need to travel to St Kitts & Nevis for this purpose. He/she is subsequently issued
with a passportlike any other citizen, permitting entry to about a hundred countries without
the requirement of a visa.

14.3 Advantages of alternative citizenship

Dual citizenship and thus a second passport offer various advantages, particularly in terms
of personal freedom, security and flexibility. As a citizen of two different countries, one
has a ‘second homeland’ to which one can ‘return’ at any time. Citizens of St Kitts & Nevis
can of course travel, work and settle there whenever they wish. St Kitts & Nevis are among
the most beautiful islands of the Caribbean. They are politically and economically stable
and practically free of crime — thus offering an ideal environment for a second residence.
Citizenship secures the right to move to one’s second home at any time and set up one’s
main residence there. This is open to every citizen at any time, without the need for a visa
or residence permit, by right of settlement.

A citizen of St Kitts & Nevis belongs to a Commonwealth country, a fact which still offers
certain advantages in some other Commonwealth countries, including the United Kingdom.
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A St Kitts & Nevis passport allows one to travel without a visa to around a hundred
countries, including the United Kingdom, Ireland, Canada, Switzerland and many others. It
may well be asked why a holder of a US or EU passport, which allows visa-free entry to
many countries around the world, should additionally acquire a passport of St Kitts & Nevis.
There are several answers to this question. In the first place, geopolitical constellations
repeatedly arise which may make it difficult or impossible for a US or EU citizen to obtain
a visa for a particular country. Increased terrorist activities also imply the danger of attacks
and kidnappings, especially of tourists who are citizens of certain EU countries, the USA
and some other countries. So holding a second citizenship and a passport of a small country
which is insignificant in terms of world politics may even save one’s life. Barriers to entry
and leaving, aircraft hijackings, armed conflicts and terrorism are all situations in which a
second passport can be extremely useful if not vital. Dual nationality is a kind of insurance.
One hopes that it will never be needed, but if the insured event occurs, the insurance must
already have been concluded, as it would be too late to take it out after the event. It may
also happen that one’s passport is unavailable, perhaps because it has been submitted for
extension, has been lost or had to be sent off to a consulate for a visa application. If one wants
or needs to travel urgently to another country in such a situation, this would be impossible
without a second passport.

For good reasons, many wealthy individuals, important personalities and international
business people who are active world wide have opted for a second citizenship and passport.
In an unsettling, ever-changing world, acquiring an alternative citizenship is a wise decision
and an investment for the future. Making an active decision with regard to citizenship
and residence options gives more personal freedom, privacy and security. It also returns
countless other benefits for life.

15 International change of residence

Owners of real estate abroad sooner or later consider the option not only of using it
occasionally as a vacation home or second residence, but of possibly setting it up as their
principal residence. Anyone thinking seriously about moving their main residence abroad
faces a series of questions which are not always easy to answer. At the outset, it should
be clarified whether it makes fundamental sense in view of one’s personal situation to
transfer one’s residence, i.e. the center of one’s activities, to another country. In view of
the oppressive fiscal and increasingly burdensome regulatory environment in some
high-tax countries such as the USA, Canada, Germany, France, the Netherlands, the UK
and others, a move of domicile to a country with a milder tax regime appears to be an
interesting option for many people. It often offers the only alternative to reducing their tax
burden significantly in a legal manner. However, one is well advised not to move abroad for
tax reasons alone.

15.1  Immigration law and tax residence

With some exceptions, such as Switzerland or Croatia, many countries (including France,
Spain, Canada, the UK, the USA, etc.) allow foreign nationals to acquire real estate with no
restrictions or special formalities. However, the acquisition of real estate in most countries
does not imply a right of residence or permanent settlement. In fact, such investments have
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little if any relevance to immigration requirements. Thus any foreign national may easily
acquire real estate in the USA and anyone with sufficient funds and of good character may
enter the USA (with or without a visa depending on their citizenship). However, anyone
wishing to live and settle there must first obtain a residence permit. Unlike most countries,
the USA does not allow financially independent persons who wish to simply spend their
retirement in, say, Florida, to obtain such a permit on this basis. The alternative is to seek
out other ways, in particular via a business visa, which is more or less difficult to obtain
depending on the situation.

However, it is relatively easy for financially independent persons who do not need to
work, but live from their investments or a pension, to obtain a residence or settlement
permit in most countries. For example the Bahamas, Malta, Monaco, but also Australia,
Croatia, Panama, Switzerland and Cyprus grant financially independent foreign nationals
a residence permit as non-employed persons. They merely need to demonstrate that
they have sufficient funds — ranging from around USS 25,000 in Panama or Croatia up to
USS 500,000 and more in countries such as Bermuda or Switzerland — and of course that
they have no criminal record. To prove the latter, they must submit a police certificate of
good conduct or an extract from a central criminal register confirming that they are not
recorded in it. Some countries also insist on proof of suitable accommodation before they
issue a residence permit, whereas this is not important in others, as it can be arranged after
the permit has been issued.

EU citizens have the freedom to settle anywhere within the European Union with no
restrictions. So anyone who holds EU citizenship and consequently an EU passport can
move within the EU - for instance, from the United Kingdom to a country such as Portugal,
Spain or Ireland without any immigration restrictions. Since June 1, 2002, the same also
applies to financially independent EU citizens who wish to reside in Switzerland (see the
explanations in the country chapter on Swifzerland) and vice-versa.

Americans (and Canadians, Australians, etc.) in most cases have traceable ancestry in Europe.
If the ancestry is not too far back, it may be possible for them to reacquire the citizenship of
their ancestors. For example, an Irish-born grandparent, or a grandparent from Poland or
Lithuania, may be the basis for a successful claim to Irish, Polish or Lithuanian citizenship
and - as a result — to an EU passport. In Croatia, to reclaim citizenship it is even sufficient to
have any kind of Croatian ancestry. Although Croatia is not yet an EU country, it is expected
tojoin the EU in only a few years from now and therefore will certainly also be of interest. And,
as was pointed out above (see section 14.3), dual or multiple citizenship in any case offers
numerous benefits beyond the possibility to take up residence in the country of citizenship
(and in case of citizenship of an EU country, to take up residence throughout the EU).

15.2 Change of residence under tax law

Tax residence

The location of a main or secondary residence can have considerable effects, particularly in
the sphere of fiscal and inheritance law. This question will not concern those who use their
real estate in the south only for a few weeks during the year. But anyone who wishes to
live regularly for half a year in another country must look seriously into questions of legal
domicile and especially of tax residence. For those who do not need to work for a living and
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have sufficient funds, the right of residence presents no problem in most countries, as already
pointed out. But whoever spends more than three months in a particular country without
working should at least be aware of the question of tax residence. Whoever regularly spends
more than six months of the year in their second home will practically always be considered
as tax domiciled there and will thus normally be liable to pay tax on an unlimited basis,
which in most countries means taxation of worldwide income. By choosing a country with
a mild tax climate for a main residence, a taxpayer can considerably reduce his/her burden
quite legally and effectively without the need for complex tax planning. Monaco, Panama, the
Bahamas, but also Malta, Switzerland, the United Kingdom, Ireland or Croatia are attractive
destinations in this respect. So a change of residence may well be worth while not only for
climatic reasons but also from the standpoint of taxation.

Exit taxes and extended income taxes

The main problem with moving one’s tax domicile to another country, especially one with low
taxation, is that some high-tax countries have taken steps to discourage such moves, namely
by introducing a form of exit tax such as in France, or an extended income tax regime, or
a combination thereof. Germany is an interesting example. Its Foreign Transactions Tax Act
(Aussensteuergesetz) lays down special tax rules to make moves abroad fiscally less attractive.
Thus significant (>1%!) participations in companies held by German citizens are almost
inevitably taxed upon emigration, and unrestricted German tax liability may continue to apply
despite a move abroad, although the taxes payable in the country of domicile (if any) are then
credited. The result is that, besides the payment of an ‘exit tax’, the higher German tax level
is ultimately retained, at least during a certain period (usually between five and 10 years).
Many other high-tax countries impose similar conditions. It is possible to mitigate — or
in some cases even completely bypass — such taxation by appropriate structuring before,
during and after a move abroad. However, this almost always requires the taxpayer to make
a clean break with the former country of residence and to strictly avoid any links with it,
such as maintaining a second home there, making frequent visits or longer stays on its
territory, etc. These conditions can be tough for many expatriates and should be carefully
weighed against the tax advantages such a radical change in one’s life will bring.

In this context it should be noted that on March 11, 2004, the European Court of Justice
rendered an interesting and potentially very significant judgment concerning the exit tax
that is imposed in France on holders of substantial participations who give up their residence
and move abroad. The court ruled that these French tax provisions restrict the freedom of
movement (Art. 43 of the EC Treaty). Given this decision regarding France, it is foreseeable
that, for example, Germany’s even stricter exit tax rules will also be qualified by the EU
as contrary to the principle of freedom of movement. This decision — together with other
recent and pending decisions by the European Court of Justice — will in all likelihood have
a significant impact on the continued existence of exit taxes provided for in the legislation
of many other EU countries, and opens a new perspective with regard to emigration from
European high-tax countries to lower-tax countries within the EU.

Double taxation agreements

It was already noted in the context of international tax law with regard to real estate
that bilateral agreements to avoid double taxation of persons resident in contractual states
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exist between many countries. These agreements are particularly relevant to a taxpayer
who moves abroad, as they concern the determination of his/her tax residence. Whereas
ownership of real estate abroad usually implies limited tax liability as a result of ownership
of this real estate in the foreign country, a move abroad always affects tax residence and
has considerable consequences on tax liabilities. Inheritance and gift taxes, which depend
primarily on the testator’s last residence, may also be relevant. If a taxpayer who moves
abroad has considerable income and assets, experience shows that the tax authorities
concerned are particularly interested in where he/she is tax resident, as this leads in most
countries to unrestricted tax liability.

It may happen that two countries — according to their respective tax laws — simultaneously
consider a particular taxpayer as fiscally resident and unrestrictedly tax liable. This could
result in the taxpayer being taxed on his/her global income and possibly also on his/her
assets by both countries on the basis of their domestic tax regimes. But if a double taxation
agreement exists between the two countries, it will decide where the taxpayer is fiscally
resident and thus liable to unrestricted taxation, and which country is to merely apply
restricted taxation — namely on any assets or income located within its territory.

Residence in one of the two contractual states is the precondition for the application of the
relevant double taxation agreement and all claims on its protection. The agreement lays
down precise rules to determine in which of the two contractual countries a taxpayer is
deemed to be fiscally resident. They are known as tie-breaker rules and in the majority of
double taxation treaties they follow the OECD Model Convention. Accordingly, most double
taxation agreements define the country of fiscal residence as the place where the taxpayer
has his/her permanent home. If the taxpayer has homes in both countries, the crucial
point is where that person’s personal and/or economic activities are centered. The
taxpayer’s habitual place of sojourn is then in third place, and citizenship is considered
only in fourth place. If the tax residence cannot be determined on the basis of these criteria,
it is decided by mutual agreement between the countries concerned.

Double taxation agreements can also be useful in terminating tax residence in the country of
emigration more quickly. So if someone no longer wishes to count as a UK tax resident — for
instance, to avoid paying capital gains tax — UK domestic law stipulates that certain taxes
apply up to five years even after moving abroad. But if the person moves the tax residence
to a country that has a suitable double taxation agreement with the UK, such as Belgium,
he/she can bypass such domestic tax regulations and reduce the period during which
certain UK taxes still apply after a change of residence.

However, in the absence of a double taxation agreement between the previous and
the new country of residence (such as when moving, for example, from the Netherlands
to Monaco), only the respective domestic fiscal regulations apply. These are as a rule
stricter — at least for high-tax countries —i.e. it is more difficult to terminate one’s former
fiscal residence. In order to avoid continuing to pay tax on one’s global income and possibly
assets there too, often all links to one’s former country of fiscal residence must be severed,
and even then sometimes certain extended taxation applies for some time after emigration.

15.3 Inheritance law and inheritance taxes

Moving permanently to another country can also have considerable effects on the applicable
law regarding inheritance, and on inheritance taxes. Depending on the country in which
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one sets up one’s new residence, this can bring either advantages and tax savings or
disadvantages and a higher tax burden. Other jurisdictions permit different asset dispositions
in the event of succession to the estates of deceased persons (e.g. no forced heirship,
greater testamentary freedom, but in other cases stricter forced heirship regulations, etc.).
As inheritance taxes are in many countries only charged if the decedent had his/her
last or primary residence (domicile) there, a change of residence of a person expecting
to bequeath substantial wealth may lead to considerable tax savings for the heirs. Other
countries, however, charge inheritance taxes if the inheritors are residents, and some
countries, for example Germany, combine both systems. Thus German regulations consider
not only the decedent’s last place of residence; it is sufficient if the heir lives in Germany.
So any inheritors living in Germany and wishing to avoid paying tax on the inheritance they
receive would also have to consider moving their own residence to somewhere offering
more favorable tax conditions. A similarly difficult situation exists for US citizens, who are
subject to inheritance (estate) taxes on the basis of their citizenship regardless of their place
of residence; in other words, even if a US citizen moves his/her residence abroad, this does
not change anything with regard to his/her US inheritance tax liability. Moreover, a US
citizen is subject to gift taxes on gifts of assets made during his/her life in excess of the
applicable lifetime and annual exemptions. For a US citizen, the only possibility to escape US
Federal estate and gift tax liability is to relinquish US citizenship. Finally, it should be noted
that, as a principle of international tax law, real estate is generally subject to inheritance tax
where the real estate is located. Therefore, if one’s wealth primarily consists of real estate
located in countries that have high inheritance tax rates, a change of residence may have
little or no effect on the inheritance tax due.

15.4 International health insurance

International health cover is an extremely important topic for anyone thinking of moving
abroad, and yet it is scarcely considered by many people and in particular hardly mentioned
at all by advisers. Admittedly, it is not the job of a lawyer specializing in international
inheritance law or an international tax adviser to know all about insurance as well — and
especially about international health insurance. Consequently, relatively little specialist
competence in this sector is available to private clients. Most advisers and insurance brokers
world wide with such expertise merely represent a single insurer. Only very few offer more
than a small number of products and are able to provide really comprehensive advice.

Trying to find ideal health cover is no easy task even without moving abroad, but it is
of particular importance when moving to another country or even staying there for a
limited period. The risks of sickness and accident must be covered comprehensively in an
international context in order to avoid unpleasant surprises. A few important points must be
considered in view of the wide choice of diverse solutions and different insurance products.

Anyone who lives or works abroad, runs a company or retires there should arrange insurance
cover that is as extensive as possible and applicable around the world. Health insurance in
particular should allow the patient to choose his/her preferred doctor and hospital with as
few restrictions as possible, and ideally none at all.

A question of residence

In the event of a temporary stay abroad with no change of residence, basic state insurance
usually assures at least minimum cover within Europe in emergencies. In addition, almost
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all local health insurers offer the option of comprehensive cover for sickness and accident
via private supplementary policies, even for temporary stays abroad. Before moving abroad
definitely, however, it is useful to check out the insurance options in detail, from free choice
of doctor and hospital to medication cover. Previous health policies normally terminate with
a move abroad, and continuing insurance cover must be assured during the actual process
of moving.

Comprehensive cover with a free choice of doctor and hospital world wide is strongly
recommended in most cases. This is because even in many developed countries the
public healthcare system satisfies only minimum requirements and it is essential to seek
out private hospitals to ensure competent medical treatment. And there is no alternative
to comprehensive insurance cover for anyone thinking of moving to, say, the USA or the
Bahamas, or to a developing country. Many countries have good local private health insurers,
and some of them also offer international cover and a free choice of doctor and hospital.
Although such a local insurer usually represents the least expensive solution, it is rarely
the best one. It should be stressed that almost all insurers with a local or national scope of
activity in the relevant country will only accept policyholders who are actually resident in the
country. Anyone who leaves the country again will normally lose his/her insurance
cover, which can become an insoluble problem with increasing age. It is also difficult to
obtain a truly international and unrestricted free choice of doctor and hospital in many
places. So the ideal insurance policy will be independent of residence and duration of stay
and will also guarantee fully comprehensive cover as far as possible. Most local insurers
offer only unsatisfactory solutions if at all, and very few offer private health insurance that
can be concluded or retained even when the policyholder lives abroad. So it is vital to check
these important aspects, and in most cases it is worth while consulting an independent
insurance adviser specializing in international health insurance.

Free choice of doctor and hospital, worldwide cover

Although an extensive choice of private health insurance schemes with an international
scope is available world wide, only very few can really be recommended. When comparing
the various offers, it is important not merely to look at a specific insurance product but also
at the financial soundness and reputation of the insurer as well as the latter’s experience
in international health insurance. The insurance product that best satisfies the individual
requirements must then be considered.

Private health insurers are not obliged to accept everyone. So anyone who is already over
55 years of age and/or is not perfectly healthy has little chance of obtaining private health
insurance and still less comprehensive insurance with international cover. For this reason in
particular, it is advisable to check out the insurance situation in detail before moving abroad.
It may make sense to change over to an international health insurance scheme several years
before a planned or possible move abroad in order to be assured of the necessary flexibility
later on. Even if no transfer of residence is planned, but one wishes to be optimally insured
against sickness and accident, a detailed check of all options is worth while. It may even be
of benefit to take out international health insurance in this case.

Anyone staying abroad frequently or planning to move abroad permanently should arrange
insurance cover independently of residence and sojourn -i.e. inclusive of any subse-
quent moves abroad or even a return home at a later stage. Such cover will ideally permit an
unrestricted choice of doctor and hospital world wide.
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15.4.1 Checklist: International health insurance

In selecting suitable health insurance, care should be taken to consider the following points:

>  Worldwide cover at attractive premiums. It is also important to consider premiums in
higher age brackets.

Free choice of physician and hospital world wide without restrictions.

No restrictions on the policyholder’s residence and duration of stay, even in the event
of a later permanent return to the home country.

>  Guaranteed lifelong policy renewal, even in the event of a later change of residence, or
illness of longer duration, etc.

Efficient processing in the event of a claim.

Multilingual emergency telephone service manned around the clock throughout
the year.

> Choose an insurance company that is well known and has a good reputation as well as
broad experience in the domain of international health insurance.

15.5 Other types of insurance

Many of the factors that apply to health insurance are also relevant to other kinds of
insurance. However, they are less critical for the latter because property, personal liability
and similar cover can be arranged or modified at almost any time irrespective of the age
and state of health of the policyholder, i.e. also at a later stage. And in complete contrast
to health insurance, it is often best to conclude this kind of insurance policy directly with
a local insurer. However, it makes sense to clarify certain issues before actually moving in
this case too.

For every insurance policy, it is important to check whether the cover continues to apply
indefinitely after a move, only for a short time or expires immediately. It should also be
checked whether any kind of restrictions apply, for instance in a geographical sense (motor
vehicle insurance!). It is always advisable to clarify these matters in writing via letters to
the respective insurers. Then, in the event of damage claims later on, the insurer’s comments
or commitment can be demonstrated without a question. An individual confirmation on the
insurer’s letterhead is also better than mere reference to the insurance conditions, as these
may change and will always offer scope for discretionary interpretation. A policyholder is
best assured by an unequivocal inquiry addressed to the insurer and an unequivocal reply
which can be insisted on.

As already mentioned, it usually makes sense or may even be mandatory to conclude
insurance policies for items such as household effects, motor vehicles, private liability,
jewelry or objets d’art locally in the new country of residence. In some cases, however, such
as for vacation homes, art collections or jewelry it may also be wise to arrange insurance
in one’s home country or via an international insurer. Special insurers with worldwide
operations are particularly relevant for items such as larger and expensive furnishings or
objets d’art.
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15.6 Financial and estate planning

Anyone transferring their residence abroad will find that various parameters of their personal
financial and estate planning will also change. Having previously been oriented to the legal
and fiscal situation and general framework conditions prevailing in the home country, these
must now be extended to cover conditions abroad.

So whoever moves to a part of the world dominated by the Euro should be aware that this is
now the local reference currency rather than the US dollar, Sterling, Australian dollar, etc.,
and vice-versa. But it may still make good sense to retain investments in other currencies.
As a rule, however, a move of a person’s regular activities to a new currency area will also
lead to different weighting of the currencies in their personal investment portfolio and will
require a rethink of their financial planning and asset management arrangements. It may
well be wise to consult a specialized investment adviser familiar with questions of clients
with cross-border issues.

A move abroad also offers the opportunity for more flexible pension planning, as capital
tied to government-regulated pension funds can often be released. Previous retirement
provisions may have to be reorganized, liquidated or taken out prematurely (e.g. life
insurance policies, pension claims, tied-up assurance funds, etc.). It is particularly important
to consider withholding taxes when receiving payouts from pension institutions and any
tax concessions when drawing any benefits in the form of pensions or capital payouts. As
a rule, different costs of living also change the provision requirement and usually make it
necessary to adapt one’s cash planning strategy.

A move will also require careful examination of previous estate planning or succession
structures (partnerships, foundations, trusts, family holding companies and the like). Here,
too, considerable scope may be available for optimization depending on one’s destination.
Thus anyone moving for example to Malta, the United Kingdom, Ireland, St Kitts & Nevis or
the Bahamas, can structure their assets by means of suitable succession structures so that
they - or lifetime enjoyment thereof — are transferred without restrictions and in many cases
also in tax-neutral form to freely designated heirs. The situation will be quite different when
moving to a country such as France or Spain, although here, too, various opportunities for
optimization usually exist. In any case, existing estate-planning strategies should be checked
and their adaptation to the new conditions and opportunities examined. Professional support
is usually indispensable in this domain too.

It is also important to include the aspect of asset protection, especially in the USA. In view
of the peculiarities of the American legal system, which is characterized by a relatively low
threshold of civil litigation, suitable measures to avoid excessive exposure of one’s personal
assets are indispensable. But when moving to other countries too, it may make sense to
structure at least part of one’s assets — perhaps including real estate — so that they are safe
from seizure. Suitably designed asset protection trusts as well as specially structured
Swiss annuities and life insurance policies are available for this purpose.
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ley & Partners is the only international firm
offering comprehensive consulting and real
estate acquisition services in St Kitts & Nevis,
inclusive of the submission and handling of cit-
izenship applications under the government’s
Citizenship-by-Investment program.

International Real Estate Brokers

Knight Frank

20 Hanover Square
London W1S 1HZ
United Kingdom

Tel.: +44 20 7629 8171
Fax: +44 20 7629 2639
Internet: www.knightfrank.com

Contact person: Patrick Dring
E-mail: patrick.dring@knightfrank.com

Knight Frank is one of the world’s leading
real estate brokers and consultants offering
comprehensive services to buyers, owners and
sellers of real estate.
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Henley Estates Ltd

Salisbury House

1-9 Union Street

St Helier

Jersey JE4 8RH

Channel Islands

Tel.: +44 1534 514 888

Fax: +44 1534 514 999

Internet: www.henleyestates.com

Contact person: Alan Evans
E-mail: alan.evans@henleyestates.com

Henley Estates Ltd specializes in serving the
international market for high-value residential
real estate. The company provides consulting
and brokerage services for exclusive prop-
erties in key places throughout the world,
in particular the British Isles, the English-
speaking Caribbean, southern France, Spain,
Italy, Switzerland, Cyprus and the Dalmatian
Coast of Croatia.

Vladi Private Islands GmbH
Ballindamm 7

20095 Hamburg

Germany

Tel.: +49 40 33 89 89

Fax: +49 40 33 00 81

Internet: www.vladi.de

Contact person: Dr Farhad Vladi
E-mail: info@vladi.de

Vladi Private Islands is recognized as the lead-
ing broker for private islands worldwide.

VineaTransaction

1475 Avenue Albert Einstein

34000 Montpellier

France

Tel.: +33 467 22 5555

Fax: +33 467 22 5545

Internet: www.vineatransaction.com

Contact person: Francoise Pauly
E-mail: info@vineatransaction.com

VineaTransaction is a specialized real estate
company focused on vineyard properties in
France, Italy, Spain, Portugal, Chile, Germany,
South Africa and other countries. Its network
includes specialized real estate agencies,
banks, legal and fiscal advisers, architects,
surveyors, land experts, oenologists, vineyard
designers and vine nurseries.

FPDSavills

20 Grosvenor Hill
London W1K 3HQ
United Kingdom

Tel.: +44 20 7824 9030
Fax: +44 20 7495 3773

Hamptons International
168 Brompton Road
Knightsbridge

London SW3 1HW

United Kingdom

Tel.: +44 20 7589 8844
Fax: +44 20 7584 4365

Sotheby’s International
Realty—European Region
Odeonsplatz 16

80539 Munich

Germany

Tel.: +49 89 2280 2894

Fax: +49 89 2280 2895

Christie’s Great Estates
1850 Old Pecos Trail, Suite D
Santa Fe, New Mexico 87505
USA

Tel.: +1 505 983 8733

Fax: +1 505 982 0348

Headlands International
Station Road, Nene Park
Irthlingborough
Northants, NN9 5QF
United Kingdom

Tel.: +44 1933 654000
Fax: +44 1933 654099

Engel & Volkers
Stadthausbriicke 5
20355 Hamburg
Germany

Tel.: +494036 13 10
Fax: +49 40 36 13 12 22

RE/MAX Europe

ARES Tower

Donau-City-Strasse 11, 19th floor
1220 Vienna

Austria

Tel.: +43126973720

Fax: +43 1269 73 72 200
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International Lawyers and Tax Advisers

Henley & Partners
Kirchgasse 22

8001 Zurich

Switzerland

Tel.: +41 44 266 22 22

Fax: +41 44 266 22 23

Internet: www.henleyglobal.com

Contact person: Christian H. Kilin
E-mail: christian.kalin@henleyglobal.com

Henley & Partners in Zurich is part of a group
of companies with worldwide operations focus-
ing on international legal and tax consulting as
well as fiduciary services. The Swiss subsidiary
specializes in advising discerning international
clients in the sectors of real estate, domicile
questions and choice of international location
for companies. The consulting service for pri-
vate clients covers the acquisition, structuring
and sale of real estate, international succession
planning, inheritance and tax law, residence
law, insurance questions as well as fiduciary
services such as the establishment and admin-
istration of trusts, foundations and other estate
and tax planning structures.

KPMG private
Badenerstrasse 172

8026 Zurich 4

Switzerland

Tel.: +41 44 249 22 67

Fax: +41 44 249 49 50
Internet: www.kpmgprivate.ch

Contact person: PD Dr. Hans Rainer Kiinzle
E-mail: hkuenzle@kpmg.com

KPMG private is a part of KPMG Switzerland
and offers comprehensive consulting services
in the areas of tax, legal and real estate,
thanks to the Real Estate Network of KPMG
International also abroad. KPMG private is
specialized in structuring real estate and the
transfer of real estate after death.

Hoogewerf & Cie

19, Rue Aldringen

2018 Luxembourg
Luxembourg

Tel.: +352 46 00 25

Fax: +352 46 00 27

Internet: www.hoogewerf.com

Contact person: Francis Hoogewerf
E-mail: hooge@pt.lu
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Hoogewerf & Cie are tax consultants based
in Luxembourg. Their consulting services also
cover the domain of holding structures for
investments in real estate. Hoogewerf & Cie
offer interesting products aimed at optimiz-
ing the opportunities inherent in Luxembourg
fiscallaw and benefiting from the EU directives
on parent companies and their subsidiaries.

Roedl & Partner GbR
Aeussere Sulzbacher Strasse 100
90491 Nurnberg

Germany

Tel.: +49 911 91 930
Fax: 449 911 91 93 900
Internet: www.roedl.com

Contact person: Dr Christian Roedl, LL.M.
E-mail: info@roedl.de

Roedl & Partner is an internationally operating
professional service firm providing auditing,
tax and legal services. Roedl & Partner accom-
pany business activities of their clients on a
worldwide basis. The firm is represented with
69 offices in 30 countries with strong mar-
ket positions foremost in central and eastern
Europe, western Europe, Asia and the United
States. One of the focal points is the consulting
regarding foreign real estate investment struc-
tures i.e. auditing or preparing of cost benefit
analyses, rendering tax advice and optimizing
alegal structure in connection with investment
fund structures.

Ten State Street, LLP

8 Gray’s Inn Square

Gray’s Inn

London WC1R 5AZ

United Kingdom

Tel.: +44 20 7404 9222

Fax: +44 20 7404 9255
Internet: www.tenstate.com

Contact persons:
Timothy D. Scrantom, F. Ronald Jenkins
E-mail: general@tenstate.com

Ten State Street, LLP, specializes in inter-
national business law and tax planning. The
firm provides transnational investment strate-
gies and is experienced in facilitating opportu-
nities in various cross-border matters.
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International Fiduciaries

Ansbacher (Monaco) SAM
Le George V

14 Avenue de Grande-Bretagne
MC 98000 Monaco

Tel.: +377 97 97 21 41

Fax: +377 97 97 21 51

Internet: www.ansbacher.com

Contact person: David Solomon
E-mail: info@ansbacher.mc

Ansbacher (Monaco) SAM, founded in 1987,
offers private individuals and companies a
wide choice of fiduciary and management
services on the basis of a multilingual inter-
disciplinary team and sophisticated technical
infrastructure.

H&P Trust Company

Salisbury House

1-9 Union Street

St Helier

Jersey JE4 8RH

Channel Islands

Tel.: +44 1534 514 888

Fax: +44 1534 514 999

Internet: www.henleyglobal.com/jersey

Contact person: Paul A. Jackson
E-mail: paul.jackson@henleyglobal.com

H&P Trust Company Ltd is part of a group
of companies with a worldwide scope of oper-
ations focusing on international legal and tax
consulting as well as fiduciary services. All four
directors have over 25 years of experience
in the fiduciary and financial sector. H&P
Trust Company Ltd is one of the few still
completely independent trust companies in
Jersey and concentrates especially on advis-
ing a discerning international clientele. The
fiduciary services provided in Jersey include
the establishment and administration of trusts,
companies and other holding structures.

Henley & Partners

Kirchstrasse 79

9490 Vaduz

Liechtenstein

Tel.: +423 235 55 35

Fax: +423 235 55 36

Internet:
www.henleyglobal.com/liechtenstein

Contact person: Walter Vogt
E-mail: walter.vogt@henleyglobal.com

Henley & Partners in Liechtenstein is part
of a group of companies with a worldwide
scope of operations focusing on international
legal and fiscal consulting as well as fidu-
ciary services. The office in Vaduz offers a
discerning international clientele customized
fiduciary services such as the establishment of
private foundations, domicile companies and
other holding structures.

MeesPierson Intertrust

Alpenstrasse 15

6304 Zug

Switzerland

Tel.: +41 41 726 82 00

Fax: +41 41 726 82 50

Internet: www.meespiersonintertrust.com

Contact person: Cees Jan Quirijns
E-mail: ceesjan.quirijns@
MeesPiersonlntertrust.com

MeesPierson Intertrust in Zug is part of one
of the world’s leading fiduciary companies and
offers a wide range of services, especially asset
management as a fiduciary, business manage-
ment and corporate administration.

International Banks and
Investment Advisers

Credit Suisse Private Banking
Paradeplatz 8

P.O. Box 500

8070 Zurich

Switzerland

Tel.: +411 333 61 06

Fax: +41 1 333 59 55

Internet: www.credit-suisse.com

Contact person: Urs Ruoss
E-mail: urs.ruoss@credit-suisse.com

Credit Suisse is one of the two largest Swiss
banks and offers proactive investment con-
sulting and portfolio management services,
mortgages of diverse types, Internet banking
with DirectNet, high product innovation and
alternative investments.
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Verica Trust & Capital Management AG
Bundesplatz 14

6300 Zug

Switzerland

Tel.: +4141 71074 74

Fax: +414171074 75

Internet: www.vericatrust.com

Contact person: Pendo S. Loefgren
E-mail: pendo.loefgren@vericatrust.com

Verica Trust & Capital Management AG spe-
cializes in asset management for private clients.
Its services include strategic wealth planning,
direct real estate investments, and actively
managed investments in securities using both
fundamental analysis and mathematical trad-
ing models developed in-house. Verica focuses
on absolute performance and has an impec-
cable investment track record.

Jyske Bank Private Banking
Vesterbrogade 9

P.O. Box 133

1780 Copenhagen

Denmark

Tel.: +45 337 878 12

Fax: +45 337 878 33

Internet: www.jbpb.dk

Contact person: Thomas Fischer
E-mail: fischer@jyskebank.dk

Jyske Bank is the second largest Danish Bank
with USS$ 15 billion under management and
a Moody’s rating of Al. With over 35 years’
specialization in private banking Jyske Bank
assures its clients of not only its knowledge
and experience in this area but most of all a
high level of personal service for all invest-
ment needs. Jyske Bank offers a full range
of private banking services, including deposit
accounts available in several currencies, deal-
ing in all tradable bonds and stocks, mutual
funds leveraged investments and structured
(capital guaranteed) products.

ING Bank (Switzerland) SA
Avenue de Frontenex 30

1207 Geneva

Switzerland

Tel.: +41 22 787 11 11

Fax: +41 22 735 18 40
Internet: www.ing.ch

82

Contact person: Francoise Pedrazzini
E-mail: francoise.pedrazzini@ing.ch

ING Bank focuses on wealth management for
high net worth private clients. The bank’s
objective is to build long-term partnerships
based on trust and providing its clients with
the highest standards of private banking. ING
Bank (Switzerland) SA is a wholly owned sub-
sidiary of the ING Group, which is based in
the Netherlands. As part of the ING Group,
the bank is able to combine the vast financial
and intellectual resources of the Group, with
independent and personalized advice in the
tradition of Swiss private banking.

Banque Mees Pierson BGL SA
Rennweg 57

8023 Zurich

Switzerland

Tel.: +41 44 225 67 67

Fax: +41 44 225 68 68

Internet: www.meespierson.ch

Contact person: Martijn Ingenhoes
E-mail: info@meespierson.ch

Banque Mees Pierson BGL SA
Boulevard des Philosophes 20
1211 Geneva

Switzerland

Tel.: +41 22 322 03 22
Fax: +41 22 322 04 22
Internet: www.meespierson.ch

Contact person: Chantal Felix
E-mail: info@meespierson.ch

Banque MeesPierson BGL SA has a long his-
tory and rich tradition in advising and assisting
wealthy individuals, their families and their
businesses. The bank not only takes care of
their clients’ assets, they also specialize in
providing real estate financing solutions. As a
dedicated private bank for high net worth indi-
viduals, they typically specialize in the financ-
ing of more exclusive properties. Their teams
have extensive experience in, and knowledge
of, mortgages and other forms of real estate
financing. Advice is tailor-made to fit client’s
needs, and one of their major strengths is a
fast decision-making process.
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UBS (Monaco) SA
10/12, Quai Antoine ler
BP 189

98007 Monaco Cedex
Monaco

Tel.: +377 93 1558 15
Fax: +377 93 15 58 00
Internet: www.ubs.com

Contact person: Urs Minder
E-mail: urs.minder@ubs.com

The services of UBS Monaco combine the
strength and stability of a leading global bank
with the traditional Swiss values of discretion
and confidentiality.

International Insurance Companies
and Insurance Consultants

SIP Swiss Insurance Partners®
Neustadtgasse 12

8024 Zurich

Switzerland

Tel.: +41 44 266 22 66

Fax: +41 44 266 22 67

Internet: www.siphealth.com
Www.swissannuities.com

SIP Swiss Insurance Partners® are indepen-
dent insurance consultants established to sat-
isfy the investment and financial protection
needs of international clients. Thanks to care-
fully selected insurance products as well as
professional, individual consulting and sup-
port —even after conclusion of an insurance
policy — SIP satisfies the highest demands.
The portfolio covers insurance consulting
and brokerage services for private clients
worldwide.

International Private Medical Insurance
Contact person: Dr André Herrmann
E-mail: andre.herrmann@siphealth.com

The international private medical insurance
division specializes in advising on and
arranging top international health insurance
with worldwide coverage, offering security
and high product quality, and guaranteeing
continuity. SIP is one of the leading and most

experienced consulting companies/brokers
for international private medical insurance.

Annuities and Life Insurance
Contact person: Maehala Nathan
E-mail: maehala.nathan@swissannuities.com

The annuities and life insurance division spe-
cializes in investment solutions as well as asset
protection, tax and succession planning using
life insurance and annuity policies, in particular
Swiss annuities. SIP has years of experience
and particular expertise in the area of asset
protection and tax planning using tailor-made
life insurance products.

Hiscox

1 Great St Helen’s
London

EC3A 6HX

United Kingdom

Tel: +44 20 7448 6000

Chubb Group of Insurance Companies
World Headquarters

15 Mountain View Road

Warren, NJ 07059

USA

Tel.: +1 908 903 2000

Chubb Insurance Company of Europe
Cottons Centre

Hays Lane

London SE1 2QT

United Kingdom

Tel.: +44 20 7956 5000

Marsh

1166 Avenue of the Americas
New York, NY 10036

USA

Tel.: +1 212 345 6000

AXA Art Insurance
Talackerstr. 5

Postfach 1533

8065 Zurich-Glattbrugg
Switzerland

Tel.: +4144 874 84 84
Fax: +41 44 874 84 00
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Other International Addresses

IFLN International Financial and Legal
Network AG

Florastrasse 44

8024 Zurich

Switzerland

Tel.: +41 44 265 1000

Fax: +41 44 265 1001

E-mail: info@ifln.com

Internet: www.ifln.com

IFLN is an international organization which
gives access to a worldwide network of service
providers in the sectors of finance, real estate,
tax and law. It also offers a consulting service
for selecting and coordinating suitable service
providers (such as real estate professionals,
lawyers, tax advisers, fiduciaries, investment
managers, banks, etc.) in these sectors.

FIABCI

The International Real Estate Federation
23 Avenue Bosquet

75007 Paris

France

Tel.: +33 1 4550 4549

Fax: +33 1 4550 4200

Internet: www .fiabci.org

CEI Confédération Européenne de
I'Immobilier

European Real Estate Federation
Sainctlettesquare, 11-12

1000 Brussels

Belgium

Tel.: +32 2 219 4008

Fax: +32 2 217 8841

Internet: www.webcei.com

European Council of Real Estate
Professions

Avenue de Tervueren 36 bte 2

1040 Brussels

Belgium

Tel.: +32 273549 90

Fax: +32 273599 83

Internet: www.cepi.be

European Building Societies Association
Klingelhoferstrasse 4

10785 Berlin

Germany

Tel.: +49 30 590 091 913

Fax: +49 30 590 091 917

Internet: www.efbs.org
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International Union of Architects
General Secretariat

51, rue Raynouard

75016 Paris

France

Tel.: +33 14524 36 88

Fax: +3314524 0278

Internet: www.uia-architectes.org

International Federation of Landscape

Architects

Wolkersdorfer Hauptstr. 32
D-91126 Schwabach
Germany

Tel.: +49 91163 60 13

Fax: +49 911 63 03 21
Internet: www.ifla.net

Association of European Building
Surveyors and Building Experts
c/o The Royal Institution of
Chartered Surveyors

12 Great George Street

Parliament Square

London, SW1P 3AD

United Kingdom

Tel.: +44 20 7222 7000

Fax: +44 20 7334 3844

Internet: www.aeebc.org

International Federation of Consulting

Engineers

World Trade Center II
Geneva Airport

29 Route de Pré-Bois, Cointrin
1215 Geneva 15

Switzerland

Tel.: +41 22 799 49 00

Fax: +41 22 799 49 01
Internet: www.fidic.org

The Royal Institution of Chartered
Surveyors

RICS Contact Centre

Surveyor Court

Westwood Way

Coventry, CV4 8JE

United Kingdom

Tel.: +44 870 333 1600

Internet: www.rics.org
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International Bar Association
271 Regent Street

London W1B 2AQ

United Kingdom

Tel.: +44 20 7629 1206

Fax: +44 20 7409 0456

Internet: www.ibanet.org

Union Internationale des Avocats
25, rue du Jour

75001 Paris

France

Tel.: +33 1 44 88 55 66

Fax: +33 144 885577

Internet: www.uianet.org

International Tax Planning Association
PO Box 1508

St Helier

Jersey, JE4 2YE

Channel Islands

Tel.: +44 1534 855 488

Internet: www.itpa.org

IFA International Fiscal Association
General Secretariat

World Trade Center

Beursplein 37

PO Box 30215

3001 DE Rotterdam

The Netherlands

Tel.: +31 10 405 2990

Fax: +31 10 405 5031

Internet: www.ifa.nl

Society of Trust and Estate Practitioners
(STEP) Worldwide

26 Dover Street

London, W1S 4LY

United Kingdom

Tel.: +44 20 7763 7152

Fax: +44 20 7763 7252

Internet: www.step.org

European Immigration Lawyers Group
c/o Everaert Advocaten

Weteringschans 28

1017 SG Amsterdam

The Netherlands

Tel.: +31 20524 74 74

Internet: www.eilg.nl

International Union of Latin Notaries
Permanent Notarial Office of
International Exchange

Alsina 2280 Second Floor

1090 Buenos Aires

Argentina

Tel.: +54 011 4952 8848

Fax: +54 011 4952 7094

Internet: www.uinl.org

The International Baccalaureat
Organization

Route des Morillons 15
Grand-Saconnex

1218 Geneva

Switzerland

Tel.: +41 22 791 77 40

Fax: +41 22 791 02 77

Internet: www.ibo.org

Useful Websites

The CIA World Factbook

Country information from the US Central
Intelligence Agency
www.odci.gov/cia/publications/factbook

The Economist Intelligence Unit
Political, economic, business
analysis/forecasts for 180 countries
www.eiu.com

CountryWatch

Up-to-date information and news on the
countries of the world
www.countrywatch.com

US State Department

Information on visas requirements, consular
information, etc.

www.travel.state.gov

Map directory
Excellent maps available online
www.mapquest.com

85



17 Addresses

Internet Portal of the European Union
Www.europa.eu.int

Worldwide Chamber of Commerce Guide

www.chamberfind.com

Law.Com
A leading international legal directory
www.law.com

Hieros Gamos
International law and legal research center
www.hg.org

Tax-News.Com

News on international tax issues, offshore
jurisdictions and more.
www.tax-news.com

Currency Converter
www.oanda.com

86

Bentley International Property Awards
www.propertyawards.net

FIDICdirect

International Directory of Consulting
Engineers

www.fidicdirect.com

International Real Estate Directory
One of the world’s largest real estate
directories
www.internationalrealestatedirectory.com

Reals.Com Real Estate Directory
Offers links and information on real estate
related sites

www.reals.com

International Real Estate Digest
A source for independent real estate
information

www.ired.com
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2 Real estate ownership

1 Introduction

Located in the southern part of central Europe, Austria has a total area of 83,858 square
kilometers and is composed of nine, independent federal states. The total population
of Austria in the year 2003 was 8,159 million with 1.6 million people living in Vienna,
Austria’s largest city and capital. Austria is a well-developed country with a generally strong
economy and one of the highest standards of living in Europe. Major industries in Austria
include tourism, construction, vehicles and automotive parts, food, chemicals, timber and
wood processing.

The main statutes in relation to real estate transactions are (i) the General Civil Code, (ii) the
Land Register Act, (iii) the Laws on the Acquisition of Land by Foreigners of the nine federal
states, (iv) the Tenancy Act and (v) the Act on Brokers.

The acquisition of specific types of land, such as agricultural and forestry land, and the
acquisition of real estate by foreigners is restricted by the Laws on the Acquisition of Land
by Foreigners (Auslindergrundverkehrsgesetze) of the nine federal states.

Regulations for investment funds have existed in Austria since 1963. However, these rules
apply only to mere investment funds in securities. To establish regulations for investment
funds investing in real estate, the Austrian Parliament enacted the Real Estate Investment
Fund Act (Immobilien-Investmentfondsgesetz) in July 2003 (effective as of September 1, 2003),
which regulates inter alia in which assets the real estate fund may invest, which entities
are entitled to administer a real estate investment fund, the appraisal of assets, prospectus,
supervision and tax treatment, etc.

2 Real estate ownership
2.1 Different forms and types of ownership
General

Generally the General Civil Code (ABGB) follows the principle ‘superficies solo cedit’. This
means that the proprietor of land also owns buildings erected and located thereon, which
are solidly connected with the ground (exceptions: building rights and superedifices).

Furthermore, acquisition of real estate requires both title (e.g. purchase contract) and
modus by registration with the Land Register (Grundbuch).

Sole ownership — co-ownership

Besides sole ownership (Alleineigentum) entitling the owner to make use of the substance
of and the proceeds from a property, Austrian law recognizes co-ownership of two or more
persons (Miteigentum), which can be created, inter alia, by agreement. Not the real estate
itself but fractions of the ownership right are divided among the co-owners. Accordingly,
each co-owner can dispose of the ownership right to the extent of his/her portion thereof
at his/her own discretion (e.g. pledge, sale). Each co-owner has the right to participate in
the earnings of the jointly owned real estate and the obligation to bear costs and expenses
in proportion to his/her ownership interests.
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Condominium

The condominium (Wohnungseigentum) is regulated by the Condominium Act (Wohnungs-
eigentumsgesetz 2002 - WEG) and grants a co-owner of a real estate the exclusive right to
use a certain unit, such as an apartment, business premises or parking space, in a building
located thereon. The creation of condominium is based, inter alia, on a written agreement
by all co-owners, a judgment decision or a division of marital savings. The unit connected
with a condominium can be transferred and inherited.

Right to build

A right to build (Baurecht) is the transferable and inheritable right of one or more persons
to construct (permanent) buildings on or beneath the surface of a certain piece of land.
Rights to build are regulated in the Building Right Act (Baurechtsgesetz) and may be granted
for a period of not less than 10 and not more than 100 years. The holder of the building right
is owner of the erected building, but not of the land on which such building is located. The
building right can be transferred, encumbered, and divided. The building right is deemed to
be immovable property and is registered separately (own lot number) in the Land Register.

Superedifice

A superedifice (Superddifikat) is a non-permanent construction built on another person’s
property with the intention that it should not always remain there. Accordingly, the ownership
of the building, on the one hand, and the ownership of the land on the other hand are assigned
to different persons. Thus, the constructor of the building has to obtain from the owner of the
relevant land the right of use before starting to erect the building. Superedifices are deemed
movable property even if constructed in a solid manner. Therefore, transfer of title and
other rights regarding a superedifice do not require registration with the Land Register, but
the proprietorship in superedifices is transferred by depositing the relevant contract with the
Document Deposit Register (Urkundenhinterlegungsregister) at the competent district court.

Timesharing

According to the Directive 94/47/EC, which was implemented by way of the Time-Sharing
Act (Teilzeitnutzungsgesetz — TNG), timesharing is the right to use a real estate, usually
a vacation home, on a recurring basis during a specified period. Timesharing can have
different forms, such as co-ownership or usufruct. Another possibility is the acquisition of
shares of a company owning real estate.

2.2 Easements, charges, liens and mortgages

Easements in general

Easements are regulated by the General Civil Code and are limited rights iz rem, which
grant a property right of use in favor of another real estate (Grunddienstbarkeit) or a person
(personliche Dienstbarkeif). The right to use a property is granted by the owner of such
property. As beneficiary in rem, the holder of an easement has an absolutely protected legal
position, which may be asserted vis-a-vis any other party as soon as the easement has been
enrolled in the Land Register.
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Scope and term of an easement

The scope of an easement depends on the content of the underlying title (e.g. easement
contract), in particular the foreseeable purpose of the easement. To become a right in
rem, easements must be registered in the Land Register. The beneficiary is responsible for
the establishment and the maintenance of the subject-matter of easement.

An easement expires inter alia by destruction of the servant real estate, by lapse of time (if
the easement is limited with respect to time), by abandonment or confiscation. In addition,
easements may expire after 30 years of non-use, or after 3 years if the use is physically
impeded.

Real easements — personal easements — explicit easements

Real easements must be distinguished from personal easements. In the case of real
easements, the easement belongs to the owner of a specified real estate, the ‘dominant real
estate’. Personal easements are the right of usufruct or the right of abode and are connected
to a person. According to the Austrian Supreme Court, the acquirer of real estate (where
a third party obtains easement rights) also assumes any non-registered easements, if they
were explicit or the existence of an easement may be assumed, in particular by visible
construction or other mechanisms.

Charges on land

Charges on land (Reallasten) are encumbrances of real estate obligating the owner of the
real estate to perform recurrent services, e.g. payment of annuities, etc.

Restraint on alienation and encumbrance

Austrian law recognizes statutory, jurisdictional and contractual restraints on alienation
and encumbrance of real estate (VerduB8erungs- und Belastungsverbote). Statutory restraints
may apply where construction or refurbishment of real estate is totally or partly financed by
public funds. In such case, the disposal of the property is generally subject to prior approval
by the relevant authority. Contractual restraints on alienation and encumbrance are only
binding among the contracting parties, except in case the restriction was agreed to operate
in favor of close relatives and is registered with the Land Register.

Lease

Leases under Austrian law must be distinguished from leases in rem, as they are known in
Anglo-Saxon law. In Austria, leases are classified under the law of contracts and not under
the law of real estate. They do not constitute an encumbrance on real estate, but constitute
a mere contractual relationship between lessor and lessee. As a matter of principle, a lease
will not be terminated by the sale of the real estate.

A lease contract can be registered as an encumbrance in the C-folio of the relevant Land
Register entry if concluded for a specific period of time or with a waiver of the termination right
for a certain period. In case of a transfer of the real estate, the new owner is then obliged to
take over the lease contract as concluded with the prior owner. According to the registration
of the lease the payments of the lessee made in advance are secured vis-a-vis the new owner.
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Liens and mortgages

A mortgage (Hypothek) is a pledge of real estate. The creation of a mortgage is subject to a
mortgage agreement (Pfandbestellungsvertrag), which has to be drawn up in writing. The
signatures of the parties to the contract have to be duly notarized by a notary or a court to
allow an entry in the Land Register.

The mortgage agreement may be made in the form of a notarial deed and may contain a
clause, which certifies that the mortgage agreement establishes an executory right, thereby
the bank is enabled to enforce the mortgage immediately in enforcement proceedings
without the necessity of prior court proceedings in order to obtain a valid title for enforcement
proceedings.

Mortgages have to be registered in the Land Register in order to become fully effective;
particularly, with regard to third parties. As long as a legal transaction involving real estate is
not registered, the party to the contract has only a contractual claim for performance against
the other contracting party.

It is possible and common practice to register more than one mortgage in respect of one
parcel of real estate. The ranking is established in general in the order of the date of filing of
the application for registration of the mortgage with the competent Land Register. Changes
in ranking are possible upon duly notarized approval by all parties involved. The proceeds
of a sale of an encumbered real estate are distributed among the secured creditors in the
order of their priority.

2.3 Protection of ownership, proof of ownership and registration

Land Register

The Land Register (Grundbuch) covers the real estate of a district and is kept by the
district court of the district where the real estate is situated. It is processed by an electronic
database that is publicly accessible, e.g. to notary publics, attorneys and banks. Legalized
excerpts can be obtained from any district court, excerpts in electronic form, from any other
institution having access.

The Land Register consists of the general register (Hauptbuch) and archives (Urkunden-
sammlung). The general register contains a Land Register enclosure (Grundbuchseinlage) for
each existing surface area, which also includes an enclosure’s lot number (Einlagezahl, EZ).

The individual enclosure contains three parts (folios):

o the A-folio (Gutbestandsblatt), which covers two departments, in the first department
(the Al-folio), properties are registered with their respective lot number and dispo-
sition of use and size; the second department (the A2-folio) contains the rights and
encumbrances (e.g. clearance areas) connected with the real estate (e.g. easements
on the entitled property, write-offs, public restrictions and burdens);

. the B-folio (Eigentumsblatt), which contains details about the proprietorship struc-
tures; and

o the C-folio (Lastenblatt), which shows encumbrances on the real estate, in particular
mortgages, easements, real burdens, prohibitions of sale or encumbrance, etc.
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Principle of registration

Under Austrian law any grant, transfer or limitation of rights pertaining to real property
generally has to be registered in the relevant Land Register in order to become effective
vis-a-vis third parties. Therefore, a proprietorship in real estate may — except in the case
of adverse possession, inheritance, merger and demerger (universal succession) — only be
transferred on grounds relating to a legal title (e.g. purchase contract) by registration in
the Land Register (Einverleibung). As long as a legal transaction involving real estate is not
registered, the party to the contract has only a contractual claim for performance against the
other contracting party.

Principle of good faith

Every person may fully rely on the correctness and relevance of Land Register entries. As
in other jurisdictions, any person relying in good faith on information contained in the Land
Register is protected against third-party claims, even if the registered information turns out
to be inaccurate or incomplete.

Principle of predecessor in title

Title to real estate may only be acquired from the registered predecessor. By way of
exception, acquisition of title from a non-registered person is possible if the chain of transfer
of title is proven from the last registered owner to the ultimate buyer.

Principle of priority

According to the principle of priority, the ranking order of multiple registrations for a certain
property is determined by the date of filing of each application with the competent Land
Register court (first come, first served’). This principle is particularly significant for the
registration of mortgages and other encumbrances.

Registration procedure

The beneficiary of a registration must file an application for registration (Grundbuchs-
gesuch) with the competent district court. Depending on the nature of registration, specific
documents supporting the granting, transfer or limitation of rights to be registered must be
attached (e.g. contract regarding title). Certain real estate transactions require the form of
a notarial deed. In all cases, however, the signatures of the parties involved must be duly
notarized. Furthermore, where real estate is purchased by foreigners, the application must
be accompanied by a certificate or notification of the land transfer authority approving the
registration and, in case of transfer of ownership, a confirmation of the tax authority must
be submitted to the Land Register, verifying the payment of any taxes due.

3 Purchase and sale of real estate
3.1 The sales agreement

General

According to the principle of private autonomy, parties may establish their contractual
relationship at their free discretion within the framework of bonos mores (Gute Sitten).
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A contract is concluded by the expression of the mutual consent of the parties, either
simultaneously by both parties or by the acceptance (Annahme) of a prior offer (Angebot).

A preliminary agreement (Vorvertrag) under Austrian law is an agreement that provides
for exclusively the obligation to enter into a particular agreement at a later date. Each party
may only demand the conclusion but not a specific performance of the main contract.

An option, granting one party the right to enforce a determined agreement in content, is
similar to a preliminary agreement. Due to the fact that contractual obligations are directly
created upon exercising the option, the other party may demand specific performance.

A ‘Punktation’ is an agreement that contains only the essential provisions of a contract.
Although a ‘Punktation’ is more of a framework than a complete contract, it is considered
binding, and the parties may claim specific performance of the contract.

Material requirements of a sales agreement

The conclusion of a sales agreement is preceded by the consent of the parties with regard
to the essential parts of the agreement. Therefore, the sales agreement has to designate the
parties, the real estate and the purchase price or the method of its calculation.

Furthermore, the seller has to formally approve the registration of the buyer in the
Land Register. The seller usually grants this consent (Aufsandungserklirung) in the sales
agreement, although it may also be expressed in a separate document. The agreement to
register has to be made in writing and must be certified by a district court or a notary public.
These formal requirements do not affect the validity of the agreement, but are required for
the registration in the Land Register. Therefore, oral agreements or side agreements are
valid and binding upon the parties.

Other terms customary for real estate purchase contracts are representations and war-
ranties (relating, for example, to encumbrances and third-party rights, to the dedication
of the real estate according to zoning ordinances and building regulations, environmental
issues, administrative and corporate approvals, taxes, etc.), the agreement concerning the
acceptance of encumbrances, the appointment of an escrow agent, and the obligation to
register priority notices. In many cases, the prospective buyer obliges the seller to deliver
to him/her (or to the trustee under the agreement) a ranking order of the intended sale
(Rangordnung der beabsichtigten VerduBSerung), a decree executed in only one counterpart
safeguarding that no entry in the register effected by the potential seller may precede the
purchase by the buyer. Such a decree is valid for one year.

Governing law and jurisdiction

The parties are free to choose the law governing the contract and the court shall have
jurisdiction over any disputes relating to the contract. As far as rights iz rem concerning
real estate located in Austria are concerned, Austrian law is, however, mandatory. Further,
any disputes concerning such rights in rem mandatorily fall within the jurisdiction of the
Austrian courts.

97



3 Purchase and sale of real estate

3.2 Restrictions on sale and acquisition

3.2.1  Restrictions under family law and matrimonial property regime

According to the Act on International Private Law (Internationales Privatrechisgesetz),
questions of matrimonial property law are in principle to be regulated according to the legal
order that was expressly chosen by the spouses (party autonomy). If the spouses have not
chosen any legal order, the matrimonial property issues are to be regulated according to
the statute that was applicable for the legal effects of marriage at the time of the wedding.
If the parties are nationals of Austria and of another state, then Austrian citizenship will
be relevant.

As far as matrimonial property is concerned, the law regulates two types of matrimonial
property regimes, namely the separation of property (Gitertrennung) and the community
of property (Giitergemeinschaft).

Austrian law prefers the regime of separation; therefore, if the spouses did not provide for
any agreement on their matrimonial property, the regime of separation will be applicable.
According to the separation of property regime, each spouse retains sole ownership to the
property that he/she brought into the marriage and will be the sole owner of what he/she
will acquire or inherit during marriage.

If a marriage is dissolved by either divorce or invalidation, the property that has been
acquired by the spouses during their marriage is divided according to the rules of the
Matrimonial Act (Ehegesetz) without regard to ownership.

A marriage contract (Ehepakt) is a contract in the form of a notarial deed on the regulation
of the matrimonial property regime between the spouses. It replaces or modifies the legal
matrimonial property regime of separation of property.

3.2.2 Options and pre-emption rights

If a real estate is subject to a pre-emption right (Vorkaufsrecht), the owner of the real estate
has to offer the real estate first to the beneficiary of the right of pre-emption at the terms and
conditions agreed with a potential buyer. The pre-emptor may exercise his/her right within
30 days otherwise it expires. Provided that pre-emptive rights are registered with the Land
Register, a transfer of the real estate in violation thereof is null and void. Generally the right
of pre-emption is not transferable and not inheritable.

Another subsidiary agreement to the purchase contract is the agreement on a repurchase-
right (Wiederkaufsrecht). If a real estate is subject to a repurchase, the seller of the real
estate has the right to repurchase the real estate according to the terms and conditions
agreed in the former purchase contract. The right can only be granted when a property is
sold and can neither be transferred nor bequeathed. Furthermore, it cannot be subject to
execution.

By registration in the Land Register, the repurchase right can be executed against the buyer
as well as against third parties subsequently acquiring the real estate from the buyer.

Additionally, parties to the sales agreement can agree to resell (Rickverkaufsrecht) the real
estate. In this case, the buyer has the right to request the seller to purchase the real estate
for a specific sum of money. This right is neither transferable nor inheritable.
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3.2.3  Agricultural real estate

The land transfer laws of the federal states restrict the purchase of specific types of land,
such as agricultural and forestry land, in various ways. These laws mainly envisage the
maintenance of agricultural areas in certain regions. Under said Acts, the acquisition of
certain rights, such as ownership, right of usage (usus fructus; Fruchigenuss), building right
or long-term leases with respect to real estate used for agricultural and forestry purposes,
requires prior approval by or, in certain cases, notification to, the competent land transfer
authority (Grundverkehrsbehorde) for Austrian as well as for foreign buyers.

3.2.4 Restrictions regarding acquisition of real estate by foreigners

The acquisition of real estate by foreigners is restricted by the Laws on the Acquisition of
Land by Foreigners (Auslindergrundverkehrsgesetze) of the federal states. This — depending
on the respective state —is also true for the acquisition of certain rights like ‘usufruct’
(Fruchigenuss), building rights or long-term leases. However, in almost every federal state of
Austria foreigners are required to obtain a permit (prior approval) from the land transfer
authority in order to purchase land. This also applies for companies where a foreigner is a
majority shareholder.

Under many Land Transfer Acts, the acquisition of shares or the increase of shareholdings
in an Austrian limited liability company or partnership is subject to the prior approval of the
land transfer authority if this company or partnership owns real estate located in the relevant
states. Some states do not apply restrictions to companies whose majority shareholder is an
Austrian company controlled by a foreigner. Therefore, a foreign investor may avoid having
to obtain a permit by setting up two companies, one of which is the majority shareholder of
the company purchasing the real estate.

Under all Land Transfer Acts, EEA/ EU citizens and companies are treated like Austrian
citizens/companies. However, a certificate confirming the EEA/EU citizenship/corporate
seat must be obtained from the land transfer authority in order to be registered in the Land
Register.

Furthermore, in certain municipalities which the law qualifies as preserved regions (Vorbe-
haltsgemeinden), an approval by the land transfer authority must be obtained even by Austrian
citizens acquiring real estate for the purpose of establishing a second domicile. Various
restrictions are also set forth in the Federal Act on Urban Modernization (Stadterneuerungs-
gesetz). The acquisition of land, which is located in what are known as ‘clearance areas’
(Assanierungsgebiete) designated by states or municipalities, is restricted thereunder. The
municipality is granted a pre-emptive right in regard of such land.

3.3 Further important preconditions for buying real estate

3.3.1 Capacity to act and entitlement of the seller
Minors (persons under 18) are especially protected by law. Real estate belonging to a minor

may only be sold if this is necessary or if the advantages prevail. Further, such transactions
require a tutelage court approval.
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3.3.2 Third-party claims and unpaid taxes

Encumbrances on the real estate, in particular mortgages, easements, charges on land,
prohibitions of sale or encumbrances, etc., should be checked before purchase by obtaining
a register excerpt and visiting the premises to be purchased. Furthermore, an agreement
concerning the assumption and deletion respectively of encumbrances should be inserted in
the purchase contract. An inspection in the Land Register is therefore absolutely essential.

For special public encumbrances (such as the annual real estate tax), Austrian law recognizes
legal mortgages that take absolute priority over all other registered encumbrances.

3.3.3  Provisions for protecting the environment, nature and the cultural heritage

Several sources of environmental law, which encompasses, more or less, public law as well
as private environmental regulations have to be observed. In Austria, there are a number of
environmental laws, e.g.

. Water Act (Wasserrechtsgesetz)

. Waste Management Act (Abfallwirtschaftsgesetz)

o Contaminated Sites Act (Altlastensanierungsgesetz)

o General Civil Code (Aligemeines Biirgerliches Gesetzbuch)

. Trade Code (Gewerbeordnung) and its implementing ordinances.

In general, the legislation follows the ‘polluter-pays-principle’, which maintains that the
person who caused the contamination is primarily responsible for repairing the damage or
at least paying for the decontamination. However, real estate owners who have not caused
any contamination can also be held liable in certain circumstances.

The Contaminated Sites Act (Altlastensanierungsgesetz) provides that contaminated prop-
erties must be listed in a Register of Potentially Contaminated Sites. The Governors of the
states are obliged to inform the Federal Ministry for Environmental Affairs about potentially
contaminated sites that have been detected within their states. However, this information is
listed in the aforementioned register for information purposes only and has no significant
legal relevance. Moreover, absence from the list may in no circumstances provide proof that
environmental burdens do not exist on a particular piece of land.

Acquisition of real estate that is protected as historic buildings and monuments may be
restricted under Austrian law. Protected historic buildings and monuments in Austria are
listed in a special register kept by the national monument authority at the Federal Ministry
of the Interior. Furthermore, they are shown in the Land Register. Therefore, an inquiry with
the monument authority is recommended.

3.3.4 Access to relevant records and documents

According to the principle of good faith, which may be of great consequence in legal
proceedings, and to obtain general information about the real estate, it is advisable to
search the publicly accessible Land Register, especially its general ledger and archives. It
is advisable to inspect the real estate itself in order to identify obvious defects. The exact
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topographical location of the real estate is shown in the cadastral map as well as in the site
plan.

Information about corporations, partnerships and sole proprietorships may be obtained from
the Commercial Register (Firmenbuch). In general, any person may rely on the accuracy
of the information in the commercial register, unless proven otherwise. The commercial
register is accessible online. An excerpt from the commercial register can be obtained also
from the courts as well as from public notaries and attorneys.

3.4 Key points that a seller should consider

Under the sales agreement, the seller is obliged to sell and transfer title to the designated
real estate to the potential buyer. In this connection, it is necessary to describe the real
estate as well as the fittings and furniture as detailed as possible.

Provisions relating to warranties are significant for both contracting parties.

The costs arising in connection with the execution of the sales agreement and the registration
of the agreement and all taxes, stamp duties, and other charges imposed in connection
with the execution and registration in the Land Register are usually borne by buyer. This
should be mentioned in the sales agreement. Both seller and buyer are liable to pay land
transfer tax to the tax authorities.

The purchase price is usually withheld by the buyer or by a trustee in whole or in part,
until registration in the Land Register. In some cases, a bank guarantee is issued in order
to secure the transfer of title. Depending on the structure of the deal, parts of the purchase
price are withheld or secured by bank guarantees for possible guarantee claims.

According to the Insurance Contract Act (Versicherungsvertragsgesetz), by passing title to
the object of purchase, the rights and duties under an insurance contract will vest in the
seller as long as the seller holds title, and they will pass to the buyer upon registration.
Both seller and buyer are liable to pay premiums for the current premium period. As long
as the insurer has not been notified of a change of title, it may still release the insured
sum to the seller without having any additional obligation toward the buyer. The buyer may
terminate the policy within one month after the title has been registered in the Land Register,
notwithstanding any contractual provisions to the contrary.

3.5 The execution of a real estate purchase transaction

The execution of a real estate purchase transaction involves the following steps:

. inspection of real estate to identify obvious defects, possibly with a building engineer
or architect;

. search of the Land Register and of the building authority files;
. drafting and execution of the sales agreement by an attorney or a notary public;
. negotiating with banks in case of debt financing;

e  conclusion of the contract and certification of the signatures by a district court or a
notary public;
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o registration of ownership (and mortgage) with the Land Register — transfer of title to
the new owner.

The attorney/notary public acting as escrow agent has to inform the buyer about the
escrow provisions of the relevant Notary or Bar Association of the federal state, especially
with regard to the deposit of the purchase price on the escrow account. It is common practice
that the purchase price is transferred to the seller once the buyer is registered in the Land
Register.

Legal fees are governed by the Attorneys’ Tarif (Rechtsanwaltstarif) and the Autonomous
Guidelines for Attorneys’ Fees (autonome Honorarrichtlinien) issued by the Austrian Bar
Association. However, with a few exceptions, attorneys may freely negotiate their fees with
their clients, with the Attorneys’ Tariff and the Autonomous Guidelines serving only as a
guideline. Thus, for ongoing consultation, client and attorney may agree on an hourly rate
or a flat fee. However, it is generally prohibited to take over a case on a pure contingency
fee basis.

According to the Act on Brokers (Maklergesetz), real estate agents are entitled to a commission
upon execution of the contract as follows:

o Purchase or sale of real estate or condominium: up to 3% of the purchase price, provided
that the purchase price is above Euro 36,336.42. If the purchase price falls short of this
amount, the commission rate increases to 4%.

. Residential and commercial lease agreements: Commission of up to three months’ rent.

3.6 Powers of attorney

Both seller and buyer may issue a power of attorney to other persons, vesting them with
authority to conclude a sales agreement. In this case, the power of attorney must be
established with regard to the actual sales agreement and certified by court or a notary
public. If foreigners are involved, the signature of the notary public must be superlegalized
in most countries by affixing an Apostille pursuant to ‘The Hague Convention’.

3.7 Financing

Acquisition of real estate is often bank-financed, whereby a mortgage is granted in favor
of the bank. Depending on the lender’s credit standing, banks insist on the registration of
the mortgage with the Land Register. In certain circumstances, the bank may enforce the
mortgage without the necessity of prior court proceedings in order to obtain a valid title for
enforcement proceedings.

3.8 Purchase through a company

Real estate can also be purchased, possessed and leased by legal entities, such as stock
companies and limited liability companies or by partnerships, such as general partnerships
or limited partnerships, as well as by private foundations.

The costs for the formation of the company must be considered, whereby the minimum
share capital of, for example, a limited liability company is Euro 35,000.00. At least one-half
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of the share capital must be paid up in cash, and the remainder may be raised in assets
(contribution in kind).

Similarly, foreign legal entities and partnerships with their corporate seat outside of Austria
or legal entities that have their corporate seat in Austria but are controlled by foreigners,
are able to purchase real estate as long as it is not restricted by the Laws on the Acquisition
of Land by Foreigners of the federal states.

3.9 Defects and warranty claims

Sales contracts on real estate frequently contain warranties relating to possible statutory
liabilities of the buyer and/or defective or faulty performance of the seller.

The statutory warranty period for real estate is three years, which can be extended or
abbreviated by mutual agreement. Real estate contracts often provide for different warranty
periods, depending on the issue warranted. The buyer must notify the seller of defects or
defective performance within the relevant warranty period. If the seller does not accept the
defect, the buyer has to sue in order to prevent the claim from becoming statute-barred. The
buyer always bears the proof of burden that the defect has existed when possession was
transferred. Furthermore, the buyer may claim damages in the case of negligent or willful
breach of contract.

4 New construction, rebuilding and renovation

4.1 Zoning law and construction permits

Building law, regional planning law and zoning regulations are subject to legislation of the
federal states of Austria. The laws of the federal states vary in detail, but follow the same
basic principles.

Zoning plan and building regulations

The building laws of the federal states provide for the basic material and procedural rules for
regional development and building constructions. Based on these rules, each municipality
enacts a zoning plan (Fldchenwidmungsplan) and building regulations (Bebauungsbestim-
mungen) governing the development of certain areas of the municipality (e.g. building areas,
recreation areas, industrial areas, etc.), providing for maximum measures of construction to
be respected in these areas.

Building permit

Prior to the construction of a new building, it is generally necessary to obtain a building
permit (Baubewilligung). Building Acts list the cases when a building permit has to be
obtained exhaustively. Construction work may not be carried out before the permit has
been granted and has become effective. Furthermore, a building permit is appurtenant to
the property. Thus, the building permit is also effective vis-a-vis the successive owner of a
property, even if it was granted to his predecessor. Such a building permit grants the right
to carry out the building project underlying the application.
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Neighbors whose parcel of land directly adjoins the land on which the construction takes
place are parties to the administrative proceedings; they may raise objections against the
entire construction or parts thereof. If they have raised objections in the proceedings, they
are entitled to appeal against the building permit.

4.2 Architect’s and building contracts

Architect’s contracts should be concluded in writing, with detailed information about
the construction work and fees, liability for infringement of copyright, terms for the
implementation of the construction, etc. Moreover, it is recommended that proof of existing
pecuniary damage liability insurance should be obtained.

The responsibilities usually assigned to an architect are:

o basic evaluation and drafting

o planning for the purpose of the building permit

. approval and planning the implementation of the project

. obtaining, verifying and assessing offers

o local building supervision to control the realization of the project

. ascertaining deficiencies, listing of the warranty periods.
4.3 Completion of construction and formalities

Notification of completion

The completion of a construction project must be declared by a certified civil engineer
(Fertigstellungsanzeige) or by the municipal authority, which will grant a permit to use
the premises (Beniitzungsbewilligung) after completion of the procedure to ensure the
compliance of the building with the building permit.

Operating permit

According to the Trade Code (Gewerbeordnung), a localized plant that is operated for com-
mercial reasons requires an operating permit from the local trade authorities. Especially
environmental protection, as well as the protection of neighbors from external influence
such as noise and dirt, shall be prevented. The Trade Authority issuing the permit usually
imposes a number of conditions in order to protect the environment or neighbors, which
the owner of the plant or the factory must fulfill during operation. The operating permit is
appurtenant to the plant. Therefore, such decrees authorize and oblige not only the current
operator of the plant but also his legal successors.

4.4 Deficiencies and warranty claims regarding new construction

The conclusion of a wide-ranging building contract should be the basis for the successful
assertion of defects or deficiencies in construction and warranty claims. Austrian Standards
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(O-Normen, e.g. O-NORM B2110) have been established, which contain appropriate contract-
templates, whereas the parties are free whether or not to agree upon these templates.

For the successful assertion of defects or deficiencies in construction and warranty claims, a
detailed documentation of the progress of construction work must be prepared. Furthermore,
the work as ordered and work results must be compared. In the majority of cases, a lack of
documentation of additional orders will result in disputes.

Development Contract Act

Building development contracts are contracts on the acquisition of property or leasing
rights to buildings, condominium apartments and office space which are not yet built
or which will be subject to rigorous renovation. The Building Development Contract Act
(Bautrigervertragsgesetz) protects the buyer vis-a-vis the developer, and provides inter alia
for a withdrawal of the buyer’s offer, provision of security against losses, and appointment of
an escrow agent.

Building development contracts must be made in writing and contain certain minimum
information relating inter alia to the subject-matter of the contract, the consideration and the
date on which the consideration is payable, the latest date of delivery, encumbrances, if any,
assumed by the buyer, designation of a security for the buyer’s payments to the developer
(if any) and nomination of an escrow agent (if any).

The developer must designate a security for all repayment claims the buyer may have under
the building development contract. The security may be an in personam security (guarantee,
surety, insurance), a lien on the real estate, a security arrangement with a credit institution,
securities provided by public entities or a payment schedule, which follows the progress of
the construction of the building. If no iz personam security is provided, an attorney-at-law or
a notary public must be appointed as escrow agent.

5 Rental and tenancy

5.1 Rental and lease agreements

Austrian laws regarding leases are highly restrictive. Lease agreements for residential and
business purposes are mainly governed by the Tenancy Act (Mietrechtsgesetz). The Tenancy
Act does not apply to real estate leased in connection with the tourist industry, parking
houses, the operation of transportation companies and airports, warehouses, employee
housing, business premises leases for a definite period not exceeding six months, apartments
used for recreation, and houses consisting of two possible objects of lease. In case the
demised premises are part of a building established without public funds after June 30, 1953,
or established after May 8, 1945, with condominium established, or are top floor apartments
erected on grounds of a building permit after December 31, 2001, only parts of the Tenancy
Act including the termination limitations will be applicable.

5.2 Regulations on protection of tenants and rent control

The Tenancy Act mainly intends to protect the lessee’s interests. Therefore, also court
decisions under the Tenancy Act are restrictive, especially with regard to regulated rent
for specified types of leases, the conclusion of leases for a limited period of time and
notice of termination given by the lessor. The provisions of the Tenancy Act are mandatory
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and, with a few exceptions, cannot be waived or otherwise modified to the disadvantage
of the lessee. The Tenancy Act deals, inter alia, with the duties of lessor and lessee,
the limitation of lease payments (Mietzins), the limitation of operating costs (Betriebs-
kosten) and maintenance contributions (Evhaltungsbeitrige), the termination of contracts
(Kiindigung), compensation (Entschidigung), administrative procedure to determine the
lease owed (Mietzinsfestsetzung), procedures to settle disputes, etc.

Contracts which fall under the Tenancy Act are only in part subject to some of the Act’s
regulations, such as regulations on the termination of contracts.

Term and termination

In general, lease contracts entered into for an indefinite period may only be terminated by
the lessor for the specific reasons listed in the Tenancy Act. The lessor may only terminate
an agreement for good cause, such as the lessee’s default of payments despite a reminder, a
substantially detrimental use of the demised premises by the lessee, etc. Other reasons for
termination except those mentioned above may only be validly agreed if the agreed reasons
are comparable to the ones provided for by law, otherwise they are void and unenforceable.
On the other hand, the lessee may terminate the agreement at any time without cause.
Jurisdiction in most cases tends to be in favor of the lessee. Therefore, lease contracts
on commercial and residential space are frequently entered into for a definite term, on
apartments at least for three years, to prevent the termination provisions clearly favouring
the lessee. In this case, the lessor can only terminate because of detrimental use by the
lessee, non-payment of rent and in case the building has to be reerected, the lessee can only
terminate because of the condition of the object. Lease contracts regarding apartments can
be terminated after one year without any further condition which has to be fulfilled.

Lease payments

Generally, the parties are also free under the Tenancy Act to agree on the amount of rent
payable, provided that, as of the day the parties enter into the lease agreement, the lease
payment is ‘adequate’ for the relevant category (type, condition, location, maintenance) and
the size of the leased object. Apartments are subject to a complex system of rent control.
Typically, lease payments are adjusted from time to time, usually according to the Austrian
Consumer Price Index. It is common practice upon conclusion of the lease agreement for the
lessee to provide a security for future lease payments in one or the other form (e.g. payment
bonds by a bank).

According to the Tenancy Act, the lessee of business premises has to notify the lessor of any
substantial changes in the lessee’s enterprise or ownership structure. Such substantial
changes do not constitute good cause for the lessor to terminate the agreement. However,
the lessor may increase the rent to market prices.

Stamp duties

In Austria, a written lease agreement is subject to stamp duty payable to the Austrian tax
authorities at a rate of 1% of all rental payments (including service charge, operating costs
and VAT) payable by the lessee to the lessor during the term of the lease. In case of indefinite
contracts, stamp duty is calculated on the basis of three annual rental payments. In case of
fixed-term contracts, stamp duty is calculated on the basis of the rental payments for the
whole term, however, a maximum of 18 years applies. The signed contract must be submitted
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to the tax authority on the 15th of the second month following the month of signing at the
latest, or the lessor has to calculate the stamp duty and transfer the amount directly to the tax
authority within the same period of time. Typically, stamp duty is borne by the lessee, but the
parties are free to agree otherwise. However, parties are jointly liable toward the authority.

6 Succession and gifts

6.1 Applicable law and jurisdiction

The legal consequences of a succession mortis causa depends on the personal statute
(nationality) of the testator at the time of his/her death. If probate proceedings take place in
Austria, the transfer of the heir and liability for debts of the estate must be considered and
determined according to Austrian law. Probate proceedings concerning properties located
in Austria must be conducted before an Austrian court.

6.2 Fundamentals of the succession and gift/donation laws of Austria

Succession is determined by the will of the testator, an inheritance contract or by legal
succession in case no testamentary disposition was made. Wills are valid in Austria if they
are written by hand and provide for the appointment of an heir (without witnesses) or are
made orally in the presence of three witnesses at the same time. These witnesses have to
affirm the disposition of the testator under oath if requested to do so, and in view of potential
difficulties of evidence they should make written records on the testator’s oral disposition.
Wills in the handwriting of another person or in typing are also valid. They require the
presence of three witnesses to the will, of which only two have to be present at the same
time and confirm (only) the identity of the testator with their signatures.

Intestate heirs are spouses and, in the 1st line, children and their descendants, in the 2nd
line parents, siblings and their descendants, in the 3rd line grandparents, parents’ siblings
and their descendants, and, finally, in the 4th line, the first great-grandparents. If there are
children and further descendants a spouse is entitled to inherit one-third of the estate; a
spouse is entitled to two-thirds if there are parents and their descendants, or if there are
grandparents. Children and the spouse are forced heirs who are entitled to a mandatory
share, which consists of half of the statutory share in the inheritance for each of these
persons. If there are no children, the testator’s parents are entitled to this mandatory share;
their claim is only one-third of the statutory share in the inheritance.

7 Taxes and charges
7.1 One-time taxes and charges on purchase

7.1.1 Real estate transfer taxes

Most transactions for the purchase of domestic pieces of land inter vivos by purchase
or other agreements, such as exchange deals which create a claim for a transfer of title
(obligation ex conmtractu), trigger land transfer tax under the Land Transfer Tax Act 1987
(Grunderwerbsteuergesetz 1987). This is also true for the acquisition of property for example
by expropriation, forced sale or adverse possession. Exemptions exist inter alia in case of
donations or acquisitions by way of succession which trigger inheritance and gift tax. Land
transfer tax is also levied where 100% of the shares of a corporation owning real property are
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transferred, or where unification in one hand (of either an individual or legal entity) of 100%
of the shares of a corporation occurs.

The tax base is generally the value of the compensation such as the purchase price,
exchange performance, highest bid in forced sales, indemnification for expropriation, but
also other performances accepted by the buyer, such as payments or outstanding mortgage.
If there is no compensation, or if the compensation cannot be determined, the tax base
is assessed at three times the standard value (Einheitswert), an assessed value for tax
purposes, which is calculated in accordance with the Valuation Law (Bewertungsgesetz). The
standard value of real estate is quite often considerably lower than its actual value, known
as the market value.

Land transfer tax amounts generally to 3.5% of the tax base, or 2% if purchased by
the spouse or 1st degree relatives of the ascending line and up to the 2nd degree of the
descending line. Tax arises with the creation of the obligatory claim to transfer the title. The
persons involved in the acquisition are liable as joint and several debtors. Therefore, it is
advisable that the purchase agreement defines the party bearing the tax, which is normally
the buyer. The tax return must be filed with the Tax Office for Stamp Duties (Finanzamt fiir
Gebiihren und Verkehrssteuern) by the 15th day of the second month following the calendar
month in which the tax liability was incurred. Generally, the tax is due one month after
service of the assessment notice.

A buyer may only be registered as owner in the Land Register if his request contains
a so-called tax clearance certificate (Unbedenklichkeitsbescheinigung) issued by the tax
office, a confirmation which is issued by the tax office that either the land transfer tax
or the succession and gift tax has been paid, or a statement of self-assessment of a
representative. Attorneys-at-law and notaries may, as party representatives of the person
liable to tax, calculate the land transfer tax for acquisitions and issue a statement of
self-assessment.

7.1.2  Sales tax (value added tax)

Sales proceeds on pieces of land within the meaning of the Property Tax Act are exempt from
value added tax. Entrepreneurs may treat (opting-in) transactions concerning land as taxable
whereby the general VAT tax rate of 20% would apply. If so, input taxes are deductible.

Currently, the rate of statutory value added tax in Austria amounts to 20% and is due
also on rent and operating expenses for business premises and offices. Only for residential
property is the special tax rate 10% of the rent and operating expenses.

7.1.3  Real estate registration and notary charges

The actual registration of the transfer of ownership triggers a registry charge of 1%
whereby the tax base corresponds to the same amount on which land transfer tax or
an inheritance or gift tax would be assessed. The creation of a mortgage agreement
triggers stamp duty at a rate of 1%. Mortgages that secure loan agreements, which are
subject to 0.8% stamp duty, do not trigger additional stamp duty. Upon registration of a
mortgage in the Land Register, a registration fee at a rate of 1.2% of the secured amount
has to be paid by the applicant. Further, according to the Act on Court Fees and Judicial
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Administration Taxes 1984 (Gerichis- und Justizverwaltungsgebiihrengesetz 1984), a lump
sum fee of currently Euro 39 is payable on all filings for registration with the Land
Register.

In general clients may agree with the attorneys on the fee whereby inter alia lump sum fees or
hourly fees are admissible. If there are no prior arrangements, attorneys bill their clients for
real estate transactions according to the Act on Attorneys’ Tariffs (Rechtsanwaltstarifgesetz).
However, they may also choose to calculate their fees according to the Act on Notaries’ Fees
(Notariatstarifgesetz), whereby the fee is mostly calculated as a percentage of the purchase
price total (plus VAT and cash expenses), and is negotiable between 1% and 3%, depending
on the expected work load. The costs for drawing up an agreement are usually borne
by the buyer.

Only notaries and district courts are authorized to perform the simple procedure of certifying
signatures along with the verification of the undersigned’s identity; this involves minor costs.

7.2 Annually recurring taxes and charges

7.2.1 Real estate tax

Land, including agricultural and forestry assets, real estate and business premises, is subject
to land tax (Grundsteuer) calculated on the basis of the standard value. The rates vary among
the municipalities, which have the right to tax.

Parcels of land without buildings or constructions are subject to a federal duty on land value
(Bodenwertabgabe) at a rate of 2% of the standard value per year. No such tax accrues where
the standard value does not exceed the amount of Euro 14,600.

7.2.2 Income tax

Individuals are subject to personal income tax whereby legal entities are subject to corporate
income tax. The income concept and the profit concept, developed for purposes of assessment
of the personal income tax, apply to corporate income taxation as well. Therefore, with some
exemptions, profits are computed in the same way for purposes of personal income tax and
corporate income tax.

The Income Tax Act (Einkommenssteuergesetz) distinguishes seven categories of income,
one of which is income from rental and commercial leasing. The overall concept of rentals
and leasing is not strictly defined but includes both rental and leasing of immovable assets
as well as for example earnings from the use of an entirety of movables. The taxable income
is generally computed on the basis of the receipts less expenses. Special rules apply for
expenditures made for repair to a building in any particular year. Whereas expenses for
ongoing repairs are tax deductible immediately, expenses for repairs leading to an increase
in the building’s value are deductible only over a period of 10 to 67 years rather than in
the year the expenses have been incurred. Certain expenditures for (re)building are tax
deductible only over a period of 15 years. Finally, as far as income generated in the category
of rental and commercial leasing relates to income from agriculture, industry and commerce
or an independent profession, it is added to the relevant category of income when computing
income from these sources.
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Annual personal income tax is:

Upto EUR 10.000,- 0.0%
Up to EUR 25.000,- 23.0%
Upto EUR 51.000,- 33.5%
For any further income 50.0%

Personal use of premises is considered as own consumption. Premises that are used person-
ally, for example apartment houses, are reduced by fictitious rental proceeds corresponding
to the personally used surface, which must fulfill the criteria for arm’s length dealings. This
personal use also means that the depreciation rates are reduced by analogy. Although the
owner-occupier does not actually have to pay him/herself rent, the fictitious receipt thereof
is subject to tax. It is in any case advisable to consult a tax adviser.

Companies and other legal entities are subject to corporate income tax (Korperschafisteuer).
The income tax rate for corporations is 34% (25% from 2005). The minimum corporate income
tax for Austrian limited liability companies amounts to Euro 1,750 per year. Corporate income
tax law does not distinguish seven different kinds of income.

7.2.3 Net wealth tax

Net wealth tax was entirely abolished in Austria as of December 31, 1993.

7.3 Capital gains tax

Sales transactions concerning pieces of land and other rights where the period between
acquisition and sale is less than 10 years are speculative ventures and thus subject
to income tax. In case of pieces of land for which production costs were deducted in
installments within 10 years, this period is extended to 15 years. For periods longer than
10 and 15 years respectively, gains are currently not subject to tax.

Any increase in value from the sale of real estate will increase the general annual income.
Income taxes accruing on the capital appreciation therefore depend on other income of the
selling real estate owner and are capped at 50% under current laws.

The 10-year speculation blocking period is only relevant if the selling individual holds the
real estate as a private investment. If the real estate is part of a business unit, the capital
gain resulting from sale is in most cases taxable regardless of a 10-year period. Also in the
case of a corporation the sale of real estate always triggers capital gains tax regardless of the
10-year period.

Foreign nationals selling their real estate in Austria, even if the person is not a resident or
does not have his habitual place of abode in Austria, have to declare capital appreciation
revenue and pay tax in Austria as they are subject to limited tax liability. Existing tax treaties

may apply.
7.4 Inheritance and gift taxes

The Inheritance and Gift Tax Act 1955 (Erbschafts- und Schenkungssteuergesetz 1955) applies
to any acquisition mortis causa (inheritances, bequests, asserted claims to forced heirship,
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donationes mortis causa, claims under contracts of inheritance) and to gifts inter vivos. The
rate of inheritance and gift tax varies from 2% to 60% depending both upon the value of
the inheritance or the gift and upon the relationship of the beneficiary to the deceased or
the donor. These rates are increased by 2% or 3.5% depending on the relationship of the
beneficiary to the deceased or the donor in case of transfer of real property. In such a case,
tax is calculated on the basis of the triple standard value of the real estate. This mark-up
replaces the land transfer tax, which does not apply to inheritance or gifts.

In the case of gifts inter vivos between spouses, an amount of Euro 7,300 is tax exempt in
addition to the absolute tax-exempt amount of Euro 2,200.

The tax is imposed on total assets transferred if either the deceased at the time of his/her
death or the devisee, the legatee, heir at law or donor, at the time of the taxable event, is
a resident of Austria. The tax is only imposed if the estate consists of Austrian domestic
agricultural or forestry land or domestic enterprises or domestic real estate.

7.5 Other taxes and charges

Certain documentary stamp duties are levied on various legal transactions concluded in
written form. These stamp duties may, in certain circumstances, cause a substantial tax
burden, such as in case of debt financing which may be subject to stamp duties at a rate
of 0.8%.

7.6 Incorrect (lower) statement of sale price on the sales agreement

Incorrect (lower) statement of sale price on the sale agreement is uncommon in Austria.
One reason for that fact may be the — compared to other jurisdictions - relatively low land
transfer tax of 3.5% or 2% of the consideration. When real estate is purchased together with
movables, the purchase price should be divided to prevent the amount for movables being
added to the taxable base.

Tax offences are punishable according to the provisions of the Fiscal Crimes and Penalties Act
(Finanzstrafgesetz) and may be subject to imprisonment, fines, forfeiture or compensation
for lost value.

7.7 International taxation

Although the more recent double-taxation treaties that Austria has concluded follow the
OECD-Model Convention, deviations exist, and the relevant treaty must be consulted in any
event. Generally, income from immovable real estate, including income from leasing of real
estate, may be taxed in the state where the real estate is located. Income from the alienation
of real estate may be taxed in the state in which such real estate is located. Income from the
alienation of any other real estate is generally taxed only in the contracting state where the
seller is a resident.

According to tax treaties that also cover inheritance tax, inheritance taxes are assessed by
the state where the real estate is located. The industrial and commercial real estate of a
permanent establishment is taxed by the state where this establishment is located. Other
real estate is taxed by the state where the deceased had his/her residence on the day of
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his/her death whereby this state is entitled to apply a tax rate that would be applicable to
the total amount of inheritance.

8 Immigration law and tax residence

8.1 Entry, residence and settlement of foreigners

There are no border controls when entering Austria overland from a Schengen-Country.
Border-crossing documents are only required at EU external borders respectively borders
of countries which are not party of the Schengen treaty and on airports. EU nationals may
reside and establish themselves for an unlimited period in Austria. The Foreign Nationals
Act (Fremdengesetz) provides that other nationals have to obtain a residence permit from
the authorities and, under certain conditions, also a work permit.

8.2 Tax residence

Unlimited tax liability applies to those natural persons whose residence or habitual place
of abode is in Austria. Unlimited tax liability includes all domestic and foreign income.
Residence within the meaning of Austrian tax laws is where someone has a home,
suggesting that he/she will keep and use the home. Tax law therefore refers to objective
circumstances. Objectively noticeable circumstances, suggesting that there is an intention
to keep and use the home, are required; a subjective intention alone is not sufficient. The
habitual place of abode is where someone resides and the circumstances indicate that
he/she does not just temporarily stay at this place or in this country. Unlimited tax liability
applies to any actual residence in Austria that lasts for more than six months. In this case,
also the first six months are taxable. As a result, a person may have multiple residences, but
only one habitual place of abode at any given time.

Limited tax liability for natural persons who have neither a residence nor a habitual place
of abode in Austria includes, inter alia, income from agriculture and forestry operated in
Austria and income from rental and commercial leases if the real estate is located in Austria
or registered in a public ledger or register or is exploited within the scope of a domestic
permanent establishment. These persons are also liable to tax on income from speculative
transactions involving domestic pieces of land subject to the provisions of civil law regarding
pieces of land and on capital assets obtained from domestic real estate ownership.

8.3 International taxation for residents of Austria

Austria has entered into double taxation treaties with more than 40 countries, among others
with Australia, Canada, the United States and the United Kingdom. These tax treaties, which
are generally closely modeled after the OECD-Model Convention, apply either the exemption
or the tax credit method. Some apply a mixed method for avoiding double taxation. In
the meantime, there are also a number of EU Directives on double taxation, which must
be observed.

Nationals of Member States of the European Union, or a state to which the Treaty on the
European Economic Area applies and who have neither a residence nor their habitual place
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of abode in Austria, are treated as taxpayers with unlimited tax liability upon request if and
to the extent they have special income subject to limited tax liability. This applies only if at
least 90% of their income for the calendar year is subject to Austrian income tax or if their
income not subject to Austrian income tax is less than Euro 6,975. Domestic income, which
may only be taxed up to a certain limit under a tax treaty, is not considered as not being
subject to Austrian income tax in this context. The amount of income not subject to Austrian
income tax must be proven by submission of a certificate from the relative foreign tax office.

113



ChecKlist: Real estate acquisition in Austria

vV Vv Vv WO

vV Vv

YV V V V

Y VY

114

Checklist: Real estate acquisition in Austria
Search of the Land Register as to registered encumbrances.
Inspection of real estate as to obvious defects and obvious encumbrances.

Review of zoning ordinances (dedication of land), building regulations, excerpt of the
cadastral map, monument preservation and urban development matters.

Identification of restrictions on transferability and (non-)registered encumbrances.
Existence of construction permits and permits to use.

Examination of material contracts to be adopted or terminated, such as lease agree-
ments, agreements with abutters, utility agreements (gas, electricity, heating), property
management contracts, agreements on refurbishment, etc.

Financial and tax matters (e.g. unpaid taxes; prevention of land transfer tax, if poss-
ible; etc.).

Environmental considerations (contamination and other environmental issues — asbes-
tos, oil residues, storage).

Insurance.
Litigation (third-party claims, restitution claims of former owners, etc.).
Drafting and execution of the sales agreement by an attorney or a notary public.

Conclusion of the contract and certification of the signatures by a district court or a
notary public.

Negotiating debt financing with banks.
Deletion of encumbrances, if any.

Registration of ownership with the Land Register.
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Schonbrunner Schlossstrale 46
1120 Vienna

Austria

Tel.: +43 181354 11

Fax: +43181354116

PwC PricewaterhouseCoopers GmbH
Erdbergstrasse 200

1030 Vienna

Austria

Tel.: +43 150188 0

Fax: +43 1 501 88 601

Priiftreuhand/Intercontrol
Wirtschaftspriifungs GmbH
Berggasse 16

1090 Vienna

Austria

Tel.: +431313620

Fax: +43 1313 62 20
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Ernst & Young
Bahnhofstrasse 22

9020 Klagenfurt

Austria

Tel.: +43 463 50 10 00
Fax: +43 463 50 10 00 50

Europa Treuhand Ernst & Young
Mildenburggasse 6

5020 Salzburg

Austria

Tel.: +43 662 20 55 0

Fax: +43 662 20 55 100

Kammer der Wirtschaftstreuhinder
Schonbrunner Strasse 222-228

Stg. 1 (U4-Center)

1120 Vienna

Austria

Tel.: +431811730

Fax: +43 1711 73 100

Internet: www.kwt.or.at

Bar Association Burgenland
Marktstrasse 3

7000 Eisenstadt

Austria

Tel.: +43 2682 70 45 30

Fax: +43 2682 70 45 31

Bar Association Kirnten

Theatergasse 4/1

9020 Klagenfurt

Austria

Tel.: +43 463 51 24 25

Fax: +43 463 51 24 2515

Internet: www.rechtsanwaelte-kaernten.at

Bar Association Niederosterreich
Andreas-Hofer-Strasse 6

3100 St Polten

Austria

Tel.: +43 2742716500

Fax: +43 274276 5 88

Internet: www.oerak.or.at/raknoe

Bar Association Oberosterreich
Museumstrasse 25/Quergasse 4
4020 Linz

Austria

Tel.: +43 73277 17 30

Fax: +43 732 77 90 67 85

Internet: www.ooerak.or.at
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Bar Association Salzburg
Giselakai 43

5020 Salzburg

Austria

Tel.: +43 662 64 00 42

Fax: +43 662 64 04 28
Internet: www.srak.at

Bar Association Steiermark
Salzamtsgasse 3/IV

8010 Graz

Austria

Tel.: +43 31683 0290 0

Fax: +43 316 82 97 30
Internet: www.rakstmk.at

Bar Association Tirol
Meraner Strasse 3/I1I
6020 Innsbruck

Austria

Tel.: +43 512 58 70 67
Fax: +43 51257 13 84
Internet: www.tirolerrak.at

Bar Association Vorarlberg
Marktplatz 11

6800 Feldkirch

Austria

Tel.: +43 552271122

Fax: +43 55227112211

Internet: www.vol.at/anwaltsverzeichnis

Bar Association Vienna
Rotenturmstrasse 13
1010 Vienna

Austria

Tel.: +43153327 180
Fax: +43 153327 18 44
Internet: www.rakwien.at

Notaries

Austrian Chamber of Notaries
Landesgerichtsstrasse 20

1010 Vienna

Austria

Tel.: +4314024509 0

Fax: +43 140634 75

Internet: www.notar.at



Austria

Architects, Civil Engineers
and Surveyors

Ingeneurbiiro Herbrich
Ziviltechnikergesellschaft GmbH
Ginzkeyplatz 10

5020 Salzburg

Austria

Tel.: +43 662 62 47 00

Fax: +43 662 62 47 00 20

Thoma Holz GmbH

(Specialists for chalets and wooden houses)
5622 Goldegg

Austria

Tel.: +43 6415 8910

Fax: +43 676 30 18 703

Arch-Consult ZT Ges.m.b.H
Paniglgasse 9/4

1040 Vienna

Austria

Tel.: +43 1 505 40 11

Fax: +43 1 505 41 68

Architects Walter und Titus Pernthaler
7T KEG

Traunerweg 3

8753 Fohnsdorf

Austria

Tel.: +43 3573 2312

Federal Chamber of Architects and
Engineering Consultants
Karlsgasse 9

1010 Vienna

Austria

Tel.: +43 1 505 58 07

Fax: +43 150532 11

E-mail: office@arching.at

Internet: www.arching.at

Banks

Erste Bank der oesterreichischen
Sparkassen Aktiengesellschaft
Graben 21

1010 Vienna

Austria

Tel.: +43 50 100 12 199

Fax: +43 50 100 912 199

Internet: www.erstebank.at
www.erstebank.com

Contact person: Dr Astrid Kratschmann
E-mail: astrid.kratschmann@erstebank.at

Based in Austria, Erste Bank is Central Euro-
pe’s foremost financial services group. In hous-
ing we traditionally enjoy core competence
among retail customers, commercial and non-
profit developers and caretakers. An own build-
ing and loan association, a housing bank, a real
estate agency and shareholding in housing
developers frame Erste Bank’s main structural
basis for successful housing business. With the
real and virtual market place ‘wohnquadrat’,
Erste Bank provides complete expertise in all
questions pertaining to house and home and
thus optimize the cooperation between hous-
ing developers and retail customers.

Bank Austria Creditanstalt AG
Am Hof 2

1010 Vienna

Austria

Tel.: +431711910

Fax: +43 1 711 91 56155

Anglo Irish Bank AG
Rathausstrasse 20
A-1010 Vienna

Austria

Tel.: +43 1 406 61 61

Bankhaus Carl Spingler & Co. AG
Schwarzstrasse 1

5024 Salzburg

Austria

Tel.: +43 662 8686 0

Fax: +43 662 8686 158

Immo-Bank AG

PO Box 26
Stadiongasse 10

1010 Vienna

Austria

Tel.: +431404340
Fax: +43 1 404 34 697

Insurance Companies and
Insurance Brokers

UNIQA Group Austria
Praterstralle 1-7

1021 Vienna

Austria

Tel.: +431211750

Fax: +43 12143336
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Ziirich Versicherungs-Aktiengesellschaft
Schwarzenbergplatz 15

1010 Vienna

Austria

Tel.: +43 1 80 130

Fax: +43 1 5050 485

Generali Group
Landstrasser Hauptstrasse 26
1030 Vienna

Austria

Tel.: +43 17125075

Fax: +43 1 7125075 22

Association of Austrian Insurers
Schwarzenbergplatz 7

1030 Vienna

Austria

Tel.: +43171156 0

Fax: +43 171156 0 270

Austrian Insurance Brokers Association
Eschenbachgasse 11

1010 Vienna

Austria

Tel.: +43 1 587 36 33

Government and Local Authorities

Ministry of Internal Affairs
Herrengasse 7

1014 Vienna

Austria

Tel.: +43 1531260

Fax: +43 1531 26 25 80
Internet: www.bmi.gv.at

Ministry of Foreign Affairs
Ballhausplatz 2

1014 Vienna

Austria

Tel.: +43 1531150

Fax: +43 1 53545 30
Internet: www.bka.gv.at

Federal Chancellery
Ballhausplatz 2

1014 Vienna

Austria

Tel.: +431531150
Fax: +43 1 535 03 38
Internet: www.bka.gv.at
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Ministry of Finance
Himmelpfortgasse 8
1015 Vienna

Austria

Tel.: +431514330
Fax: +43 1512 78 69
Internet: www.bmf.gv.at

Ministry for Education, Science
and Culture

Minoritenplatz 5

1014 Vienna

Austria

Tel.: +43 1 53 1200

Fax: +43 1 53 120 3099

E-mail: ministerium@bmbwk.gv.at
Internet: www.austria.at

Embassies and Consulates

Australian Embassy in Austria
Mattiellistrale 2—4

1040 Vienna

Austria

Tel.: +43 1 5128580

Fax: +43 1 5132908

Austrian Embassy in Australia
12 Talbot St

Forrest Act 2603

Australia

Tel.: +61 2 6295 1533

Fax: +61 2 6239 6751

E-mail: austria@bigpond.net.au

US Embassy in Austria
Boltzmanngasse 16

1090 Vienna

Austria

Tel.: +43 1313390

Fax: +43 1310 06 82

E-mail: embassy@usembassy.at

Austrian Embassy in the USA
3524 International Court NW
Washington, DC 20008

USA

Tel.: +1 202 895 6700

Fax: +1 202 895 6750

E-mail: obwas@sysnet.net
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Canadian Embassy in Austria
Laurenzerberg 2

1010 Vienna

Austria

Tel.: +43 1 53138 3000

Fax: +43 1 53138 3321

E-mail: vienn@dfait-maeci.gc.ca
Internet: www.kanada.at

Austrian Embassy in Canada
445 Wilbrod Street

Ottawa, Ontario KIN 6M7
Canada

Tel.: +613 789 14 44

Fax: +61 3 789 34 31

Internet: www.austro.org

British Embassy in Austria
Jauresgasse 12

1030 Vienna

Austria

Tel.: +43 1716130

Fax: +43 171613 69 00

E-mail: commerce@britishembassy.at

Austrian Embassy in the United Kingdom
45 Princes Gate (Exhibition Rd)

London SW7 2QA

United Kingdom

Tel.: +44 20 7584 4411

Fax: +44 20 7584 2565

E-mail: london@wko.at

Swiss Embassy in Austria
Prinz-Eugen-Strasse 7

1030 Vienna

Austria

Tel.: +43 179505

Fax: +43 179505 21

E-mail: vertretung@vie.rep.admin.ch

Austrian Embassy in Switzerland
Kirchenfeldstrasse 77/79

PO Box 266

3005 Bern

Switzerland

Tel.: +41 31 356 52 52

Fax: +41 31 351 56 64

E-mail: bern-ob@bmaa.gv.at

International Schools

Danube International School
Josef-Gall-Gasse 2

1020 Vienna

Austria

Tel.: +43172031 10
Fax: +43 172031 10 40
Internet: www.danubeschool.at

The American International School
Salmannsdorfer Strasse 47

1190 Vienna

Austria

Tel.: +431401320

Fax: +4314013 25

Internet: www.ais.at

E-mail: info@ais.at

Vienna International School
Strasse der Menschenrechte 1
1220 Vienna

Austria

Tel.: +43 1203 55950

Fax: +43 1203 03 66

Internet: www.vis.ac.at

Other Addresses

The Austrian National Tourist Office
Margaretenstr. 1

1040 Vienna

Austria

Tel.: +43 1 588 660

Fax: +43 1 588 66 20

E-mail: urlaub@austria.info

Internet: www.austria-tourism.at

Austrian Homeowner’s Association
Landesgerichtsstrasse 6

1010 Vienna

Austria

Tel.: +43 1406 33 18

Fax: +43 1 406 72 65

E-mail: f.noszek@immo-noszek.at
Internet: www.zvhausbesitzer.at

Austrian Federal Economic Chamber
Schottenfeldgasse 69/4/2

1070 Vienna

Austria

Tel.: +43 1 522 25 92

Fax: +43 15222593

Internet: www.wkimmo.at
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American Chamber of Commerce
Porzellangasse 35

1090 Vienna

Austria

Tel.: +43 131957 51

Fax: +43 13195151

Internet: www.amcham.or.at

Economic Chamber of Vienna
Rudolf-Sallinger-Platz 1

1030 Vienna

Austria

Tel.: +43 1 514 50 2259

Fax: +43 1 514 50 2251

Internet: www.wkimmo.at
E-mail: sgh.immo@wkw.at
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Austrian Airlines
Fontanastrasse 1
1107 Vienna

Austria

Tel.: +43151789
Internet: www.aua.at

Austrian Federal Railways
Elisabethstralle 9

1010 Vienna

Austria

Tel.: +43 1 93 00 00
Internet: www.oebb.at
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2 Real estate ownership

1 Introduction

In 1492 when Columbus landed in the ‘new world’ at the Bahamian island called Guanahani
(later renamed San Salvador), he discovered a world already inhabited by Lukku-Cairi or
island people. The Lucayans, who were Amerindians, are understood to be the original
Bahamians who came to the Americas by way of the land bridge that once joined Alaska with
Siberia. Artefacts from burial sites have been retrieved giving testimony to the existence of
early Lucayan communities throughout The Bahamas. In 1647, after periods of occupation
by Spanish and French settlers, English settlers from Bermuda seeking religious freedom
would populate The Bahamas and claim them for Great Britain.

The Bahamas archipelago spans 100,000 square miles, extending southeast from Florida in
the United States of America to northern Hispaniola.

The Bahamas is noted for being one of the oldest parliamentary democracies in the western
hemisphere enjoying peaceful and stable governance for close to 300 years. Accordingly it
is one of the safest and most stable international locations for investments. During 1972,
the Bahamian people intimated their desire to become independent from Britain and on
July 10, 1973, under the leadership of Lynden Oscar Pindling and the Progressive Liberal
Party (PLP) full independence as the Commonwealth of The Bahamas was achieved. The
PLP remained in power for the next 25 years until its defeat in 1992 by the Free National
Movement (FNM) party led by Hubert A. Ingraham. In 2002 The PLP was returned to power
under the leadership of Perry G. Christie. Today The Bahamas remains a member of the
Commonwealth of Nations.

The legal system in The Bahamas is based upon the English legal system with the notable
exception that The Bahamas has a written constitution. The constitution of The Bahamas
provides for an independent Bahamian judiciary. Generally the judicial system in The
Bahamas follows the English common law. Additionally, there is a large body of local
statutes, which together with the common law constitute the laws of The Bahamas. There
are three levels of courts in The Bahamas: the Magistrates Court, which determines small
claims; the Supreme Court, which has unlimited jurisdiction in civil and criminal matters;
and The Bahamas Court of Appeal, which is the highest court sitting in The Bahamas and
hears appeals from the Supreme Court. The Privy Council in London is the final court of
appeal. Judges in The Bahamas are appointed by the Governor General.

The legal currency of The Bahamas is the Bahamian dollar. The US dollar is however widely
accepted and treated by merchants on par with the Bahamian dollar. Within the banking
system conversion of foreign currency including US dollars to Bahamian and the reverse
are subject to an official rate of exchange, which is however almost at par with the US dollar
(as of February 2004 the exchange rate on conversion from US dollars to Bahamian dollars
was 0.9950).

2 Real estate ownership

2.1 Different forms and types of ownership

The primary forms of real estate ownership in The Bahamas include fee simple, leasehold,
life estates, co-ownership, joint tenancy, tenancy in common, condominium, future interests
and time-sharing.
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2.2 Easements, charges, liens and mortgages

Easements

Easements in The Bahamas generally take the form of rights of way or easements of
support in connection with multiunit buildings with common support walls. Section 6 of
the Conveyancing and Law of Property Act, 1909, Chapter 138" has the effect of passing
to the transferee of land the benefit of existing liberties, privileges, easements, rights and
advantages which appertain to the land conveyed, or are reputed to appertain to it, or which
are at the date of the conveyance enjoyed with the land.

Licenses

Grants of licenses to allow another party to utilize or pass over land in circumstances which
would typically amount to trespass in Bahamian law are not uncommon. These can normally
be found where a beach front real estate owner wishes to allow a neighboring real estate
owner access to the beach but does not wish to burden his real estate with a legal easement.

Restrictive covenants

Restrictive covenants generally arise in the context of subdivision developments and
condominiums and are generally imposed to regulate land use. In Bahamian law the
burden of restrictive covenants bind succeeding owners of the real estate and is considered
as running with the land.

Liens

The primary liens and charges affecting real estate ownership in The Bahamas are as follows:
Regarding real estate taxes: see section 7.2.1 below.

Judgments: Under section 63 of the Supreme Court Act 1996, Chapter 53, every judgment
entered up in the Supreme Court of The Bahamas against any person shall operate as an
equitable charge upon every estate or interest (whether legal or equitable) in all land to or
over which the judgment debtor at the date of entry or at any time thereafter is or becomes
beneficially entitled or entitled to exercise a power of disposition for his own benefit without
the assent of any other person. A charge imposed by section 63 of the Supreme Court Act
shall take priority over all other mortgages or charges affecting the land other than any
mortgage or charge registered under the provisions of the Registration of Records Act 1928
prior to the date of the entering up of the judgment or any further advance made under the
security of a charge or mortgage registered prior to the judgment provided that the security
allows for the mortgagee or chargee to make further advances.

Condominium contributions (common expenses): Any unpaid contribution due from the
owner of any condominium unit under the provision of the Law of Property and Conveyancing
(Condominium) Act 1965, Chapter 139, shall constitute a charge upon the unit in priority to
all other encumbrances on the unit except a charge under section 25(1) of the Real Property
Tax Act 1969 (see section 7.2.1 below).

1 All references to ‘Chapter’ with regard to Bahamian statute law are to chapters of the Statute Laws of the
Bahamas, Revised Edition 2000.
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Mortgages

Mortgages (both legal and equitable) duly recorded in the Registry of Records (Registrar
General’s Department) pursuant to the Registration of Records Act 1928, Chapter 187, are
afforded priority over subsequently recorded documents dealing with the same security
(section 10 of the said Act). A security created under a mortgage is subject to the overriding
charge created under section 25(1) of the Real Property Tax Act 1969.

2.3 Protection of ownership, proof of ownership and registration

Title to land and registration

The transfer of a legal title in land in The Bahamas is effected by the valid execution of a
deed (document under seal) by the grantor. At present there is no mandatory system of
land registration in The Bahamas. The Registration of Records Act 1928 provides for the
voluntary registration of documents and names of parties to a transaction and is not a system
of land registration. All instruments recorded in the Registry of Records pursuant to the
provisions of the Act are however afforded priority over subsequent instruments purporting
to deal with the same interest except in the case of fraud. Additionally, the effect of recording
the instrument is to create a permanent record of the transfer in the event the original title
deeds are lost or destroyed.

Title search

In order to ensure that a clear title to the subject real estate is being acquired a purchaser
should have the title to the subject real estate researched and certified by a local attorney.
Additionally title insurance may be purchased from a local title insurance company. Under
the present conveyancing practice it is not customary for the seller to produce an abstract
of title although it is open for the parties to stipulate otherwise in the Agreement for Sale.
Unless otherwise agreed, the seller is only obligated to show a good and marketable
title commencing with a good root of title at least 30 years old (section 3(4) of the
Conveyancing and Law of Property Act). All real estate taxes should be paid up to date and all
required permits or validating permits (if necessary) should be obtained prior to completion
(see section 3.2.4 below).

3 Purchase and sale of real estate

3.1 The sales agreement

Under the Statute of Frauds, Chapter 154, any contract or agreement dealing with the sale
or other disposition of an interest in land must be in writing. Consequently it is not possible
under Bahamian law to enter into a verbal agreement for the sale of land as this contract
would not be specifically enforceable. A properly entered into agreement for the sale of
land has the effect of transferring the equitable estate in the real estate to the buyer with
the seller retaining the legal estate until completion. It is advisable that where a completion
of the transaction is considerably delayed the Sales Agreement should be registered
under the Registration of Records Act.
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3.2 Restrictions on sale and acquisition

3.2.1 Restrictions under family law and matrimonial property regime

Previously under Bahamian law a wife acquired a right to dower in all real estate of her
husband. Consequently on any onward sale of real estate it was necessary for the wife to
renounce her right to dower before an onward sale of any land owned by her husband.
A failure to obtain a renunciation of dower meant that clear title could not be passed to
the buyer. In 2000 the Bahamian Parliament sought to replace the wife’s right to dower
with a spousal right of occupation in the matrimonial home under the Inheritance Act 2000.
However, doubts have arisen as to whether or not the right to dower has been effectively
abolished and at the moment a degree of uncertainty has crept into Bahamian law on
this issue.

3.2.2 Options and pre-emption rights

Under Bahamian law a seller can, by a written agreement, grant to an intended buyer a right
of pre-emption. This is a right to call upon the seller at a particular point and time to contract
to sell the subject property to the owner of the pre-emptive right. This is based entirely in
common law.

3.2.3  Agricultural real estate

There are no discernable agriculture estates in The Bahamas.

3.2.4 Restrictions regarding acquisition of real estate by foreigners

In 1993 the Government passed the International Persons Landholding Act, Chapter 140
(‘the IPLA’), which was designed to encourage non-Bahamians to acquire real estate in
The Bahamas. The enactment effectively removed past onerous restrictions placed on the
international investor with a more investor friendly outlook. Under section 2 of the IPLA a
foreigner who purchases or acquires an interest in a condominium, or real estate, vacant
or otherwise, to be used by him as a single family dwelling can acquire real estate in The
Bahamas as of right subject only to an obligation to register the purchase or acquisition
with the Bahamas Investments Board (BIA). Where the buyer’s acquisition has not been
registered, any attempt to record the conveyance in respect of the transaction will be null
and void. In all other circumstances, unless the foreigner is a permanent resident of The
Bahamas, it is necessary for the foreigner to obtain a permit from the Board in order to make
the acquisition (i.e. for purposes other than a single family dwelling or where the acquisition
is in respect of more than five contiguous acres).

3.3 Further important preconditions for buying real estate

3.3.1 Capacity to act and entitlement of the seller

As a general rule under Bahamian law in order to enter into a binding contract both parties
to the contract must be over the age of 18 and mentally competent. Issues of capacity would
apply to minors and mentally disordered persons.
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In The Bahamas the age of majority and by extension of capacity is 18 years of age.
Consequently the only contracts which would bind a person under that age would be
contracts for necessaries. All other contracts are voidable at the option of the minor.

As in the case of minors, contracts for necessaries are binding on mentally disordered
persons. All other contracts are voidable provided the mentally disordered person can show
that owing to his/her mental condition at the time of the contract he/she did not understand
what he/she was doing and further that the other party was aware of his/her incapacity.

All legally incorporated entities are competent to hold land in The Bahamas. Under section 27
of the Companies Act of the Bahamas, Chapter 308, where a company has been removed
from the register all its property immediately vests in the Treasurer of The Bahamas.
Consequently, a company which has been struck off the register would have no capacity
to enter into an agreement for the sale of any land titled in its name in The Bahamas. It is
always necessary in these circumstances to ensure that a selling company is in good
standing with the Bahamian Companies Registry.

3.3.2 Third-party claims and unpaid taxes

The primary third-party claim affecting the ability of a seller to sell real estate would be
the claim by a judgment creditor (see section 2.2 above). To protect against such a claim a
cause list search should be conducted at the Bahamian Supreme Court Registry to ascertain
if there are any judgments on record affecting the seller. Additionally, in the case of any
other actions revealed by the cause list search these should be examined to ensure that the
real estate being sold is not the subject of any proprietary claim by any third parties. Where
there is outstanding real estate tax due (see section 7.2.1 below) the new owner would not
be able to pass clear title to any subsequent buyer unless and until the unpaid taxes have
been satisfied. To prevent such an eventuality prior to closing on a purchase it is imperative
for the buyer’s attorney to insist on the seller’s attorney obtaining an assessment from
the real estate tax office which indicates that there are no outstanding real estate
taxes due.

3.3.3  Provisions for protecting the environment, nature and the cultural heritage

The primary legislation enacted for the protection of the environment includes The Bahamas
National Trust Act, the Conservation and Protection of the Physical Landscape of The Bahamas
Act, and the Coast Protection Act. There is currently no legislation specifically directed at the
preservation of Bahamian cultural heritage. However, some provisions of the above listed
Acts do touch on aspects of Bahamian cultural heritage.

In The Bahamas, The Bahamas Environment Science and Technology (BEST) Commission
is charged with the responsibility of ensuring that there is a coordinated and concerted
effort to protect, conserve and manage the environmental resources in The Bahamas. It is
generally a precondition of any large-scale real estate development in The Bahamas that a
favourable environmental report is obtained. See also section 4.1 below.

3.3.4  Access to relevant records and documents

The Bahamas does not have a system of land registration. Consequently it is necessary
for all title deeds in the chain of title to be carefully vetted by the buyer’s attorney.
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Additionally a search of the records registry should be undertaken to ensure that there are
no other conveyances or transactions recorded in respect of the real estate to be purchased.
Further, the Department of Physical Planning should be consulted to ensure that, where the
real estate is situated in New Providence, the real estate is in an approved subdivision.

3.4 Key points that a seller should consider

In effecting a sale of real estate a seller should always ensure that it is clearly stated in the
offer price whether the price is a net or gross price. A net price refers to the price that the
seller expects to receive in his/her hand after payment of all closing costs. A professional
appraisal should be obtained so as to ensure that the sale price accurately reflects the market
value of the real estate. In The Bahamas it is the obligation of the buyer to ensure that
the real estate is fit for its intended use, however a seller cannot materially misrepresent
the features of the property to the buyer. The seller should also check to make sure that
real property tax payment (see section 7.2.1 below) is current as any outstanding amounts
will have to be paid prior to closing.

3.5 The execution of a real estate purchase transaction

The first step that a potential seller or buyer should take is to retain the services of a licensed
real estate broker. Under the provisions of section 4 of the Real Estate (Brokers and Salesmen,)
Act, Chapter 171, no person may engage in the practice of real estate business without a
license. Therefore it is important to ensure that any real estate broker retained is properly
licensed under the Act. Secondly, once a purchaser or potential property is identified the
sales agreement will have to be prepared. Most licensed brokers have standard form real
estate contracts at their disposal but it is still preferable that a lawyer is retained either to
draft or review the contract. See section 7.5 below for customary professional charges on
real estate transactions.

3.6 Powers of attorney

In The Bahamas the law applicable to powers of attorney is found in the Powers of Attorney
Act 1992, Chapter 81. Powers of attorney must be signed and sealed by the donor of the
power and provision is made under the Act for the recording of the power with the Registrar.
There is also a provision creating enduring powers of attorney, which would survive any
subsequent mental incapacity of the donor. All contracts executed pursuant to a valid power
of attorney would be binding on the donor of the power; this would include any contracts
dealing with the sale of land.

3.7 Financing

The primary sources of obtaining real estate financing in The Bahamas is from banks and
insurance companies. Credit Unions also provide some limited financing options but these
are usually limited to members. Banks generally would call for the following documents
in order to process a loan application: employment letter, executed agreement for sale,
appraisal report on the subject real estate and, where the applicant is a foreigner, proof of
residency status. Additionally, in the case of non-Bahamians the bank will also have to be
provided with an approval to borrow from the Central Bank.
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3.8 Purchase through a company

In The Bahamas there are two distinct forms of corporate entities, companies formed under
the Companies Act (see section 3.3.1 above) and those formed under the International
Business Companies Act, Chapter 309 (IBC Act’). IBC Act companies are specifically
designed for the international investor. Real estate can be held by either type of company
but in each case it will be necessary for a non-Bahamian to obtain approval from the
Central Bank. Forming a company in The Bahamas is a relatively simple and uncomplicated
exercise. All that is required is the proposed name of the company and the required fee,
usually ranging from USS$ 1,500 to USS 2,000. The incorporator will have to be vetted in
accordance with the appropriate ‘know your customer’ rules.

3.9 Defects and warranty claims

In The Bahamas warranty claims generally refer to breaches of contract which would not
result in a repudiation or termination of the contract. In contracts for the sale of land there
is no implied warranty covering defects of quality, the governing rule being caveat emptor
(buyer beware). A seller is not bound to call a buyer’s attention to patent defects to the
real estate although he/she must deliver real estate corresponding to the description in
the contract. However, an express warranty that a real estate is free from defects would
found an action for breach of contract in the event that the real estate is not free of defects.
A seller may not, however, conceal patent defects from a buyer; this would be regarded
as fraudulent.

As to legal defects of title, there is an implied obligation on a seller to deliver a marketable
title to the real estate sold. This implied obligation only applies to legal defects and not to
physical defects. A legal defect is a defect which affects the seller’s ability to pass a good
title to the real estate sold.

4 New construction, rebuilding and renovation

4.1 Zoning law and construction permits

Given the peculiar characteristics of the islands of The Bahamas, it will be readily appreciated
that the practice of zoning is not as one would be accustomed to in larger cosmopolitan
areas. In The Bahamas the zoning of any particular section or area of New Providence
Island is governed by the Town Planning Act. Section 5 of that Act empowers the Minister
responsible for the Department of Physical Planning to prescribe areas, by order, in which
new buildings may be constructed. Since the enactment of the Town Planning Act the
Minister has issued several orders that have resulted in the creation of the zones listed
below. Given the wide parameters of the zoning definitions, it should be noted that every
application for construction, rebuilding and or renovation must be approved by the Minister
and all other relevant authorities as set out in the Building Code (paragraph 2-01) .2

2 It must be noted here that The Bahamas Building Code is undergoing a revision and updating process. The
revised Code is due for publication mid-2004. Subsequently much of the information relied on in this section,
for which the code was a major source, may be revised.
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The Town Planning Act may, by Order of the Minister, be extended to any particular area
of one or more of the archipelagic family of islands by virtue of section 14 (see also the
Town Planning (Extension to the Out Islands) Order). However, with the recently enacted
Local Government Act 1996, town and district councils in the relevant islands have assumed
responsibility of the central Town Planning Council for their towns and districts. The one
exception to this is in relation to construction applications from non-Bahamians. Persons
who are not residents or citizens of The Bahamas must make their applications to
the central authority in Nassau (see the Local Government Act, section 14(1) (a) (ii)). In
that regard it should be noted that investment into the Bahamas is facilitated by the Bahamas
Investment Authority (BIA). The BIA coordinates all requirements and regulations under
the various statutes, and foreign investors are guided through the various processes with
the BIA’s assistance.

The primary construction zones may be identified as residential areas, the downtown area,
main Bay Street thoroughfare, farming areas, protected preserved and reserved areas,
developmental or industrial areas.

Residential areas

In areas delineated as ‘residential’ permitted buildings may include single family dwelling
houses, apartments, buildings for religious or educational purposes, hotels, retail stores and
filling stations, community centres, banks and other connected uses.

The down town area

This area may be properly identified as a commercial area and within its boundaries
permitted buildings include retail stores, businesses, office buildings, restaurants, hotels
and their connected uses. The architectural designs of buildings constructed in this area are
regulated, as a result of the historical importance of many buildings located in this area, and
must be approved prior to construction and or renovation.

Farming areas

Allowable construction in this area includes buildings and facilities connected with animal
husbandry, poultry farms, and produce farms.

Protected, preserved, reserved areas

These areas are designated as public parks, public beaches, national parks, naturally
preserved cays and areas. The construction of any building and the type of any allowable
construction projects on particular cays, or in particular areas, are also regulated in
this category.

Industrial areas

In this category construction of buildings connected with manufacturing, shipping, cargo-
handling and storage facilities are allowed. There are also areas the Minister by Order® may
designate as approved for mining, quarrying and excavation operations.

3 Pursuant to the Conservation and Protection of the Physical Landscape of The Bahamas Act 1997.
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Construction requirements

In each of the above classifications the minimum distances allowable between neighboring
buildings, as well as building restrictions and requirements, are greatly dependent on the
nature of the building materials used for constructing the building, its location and the
purpose of the building. The various requirements and restrictions based on the material
and purpose of the proposed buildings are set out in The Bahamas Building Code. The Code
also provides guidance for the calculation of the allowable height and distances of buildings.

Substantial alterations to historical buildings and sites will often not be approved by the Town
Planning Council, or the responsible Minister. In situations where work is contemplated
on an historical site that will alter its composition, The Bahamas National Trust, who has a
mandate to preserve such sites (see The Bahamas National Trust Act), will often be asked
to give its opinion of such works. Often only necessary renovation work to preserve such
historical buildings will be approved.

Also the construction of any building in areas designated as national parks and or natural
preserves will often be strictly forbidden. Real estate in such areas will often not be eligible
for sale.

Environmental protection

Environmental protection in The Bahamas is primarily governed by the Conservation and
Protection of the Physical Landscape of The Bahamas Act 1997. Under the Act, where any
construction works have the potential to impact the physical landscape of The Bahamas,
approval of the Minister must first be obtained. Where such prior approval is not acquired,
the offending party is liable to be fined in amounts ranging from BS 5,000 to BS 10,000 and
above in instances of repeat offenders. Additionally, the Act allows for the imprisonment of
an offender for three to six months. The Act considers impacts to the physical landscape to
include filling up wetlands, areas commonly known as ‘natural ponds’, ‘drainage basins’ and
‘blue holes’, excavation and landfill operations, the removal of sand, dunes or stones from
beaches and coastlands. It should be noted that this list is not exhaustive and the Act and
accompanying Regulations should be carefully consulted.

With regard to the construction industry, the Act applies to excavations for large-scale luxury
residential developments, the development of tourist attractions and facilities as well as the
excavation for canals or other purposes connected therewith. However, the restrictions
under the Act do not apply to excavations related to small, individual construction projects.
Such projects include excavations for swimming pools, septic tanks, rainwater tanks,
trenching for building foundations or other building operations approved under the Buildings
Regulation Act.

4.2 Architect’s and building contracts

Professional architects in The Bahamas primarily use the American Institute of Architects
standard form contracts for building projects. This standard form contract makes provision
for the commencement and completion of building projects, periodical payment of the
contract sum, and general conditions regarding the supply of materials, subcontracting of
works and the general administration of the project.
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4.3 Completion of construction and formalities

On completion of any building works the Ministry of Public Works must conduct a final
inspection of the works and issue an occupancy certificate. Such inspection is undertaken by
the Buildings Control Officer. However, during the course of the works, at several set stages,
an inspection must be undertaken by the Buildings Control Officer who either approves
the works or requires the builder to redo the works, bringing it into conformity with the
requirements under the Code. The requirements to comply with the set stages for inspection
are the same for new construction projects, renovations, alterations and extensions to
existing buildings (see paragraphs 301 and 304 of the Building Code).

Building projects are required to undergo:

. foundation inspection

. piling inspection

. column inspection

. structural column inspection

. tie-beam inspection

. structural beam and slab inspection

. structural framework inspection

. roof inspection

. plumbing inspection

. special inspection relative to the particular works being undertaken
o electrical inspection, and

. any other inspections the Buildings Control Officer may deem necessary.

The timing of each inspection is designated in the Building Code. The builder must give the
Buildings Control Officer at least 48 hours’ notice.

4.4 Deficiencies and warranty claims regarding new construction

There are no statutory stipulations regarding deficiencies and warranty claims in connection
with building works. Defects and deficiencies are left to the parties to the contract to address
in their contract. The great majority of Bahamian building contracts contain a clause which
requires the contractor to rectify all defects that may appear during a fixed period. Where
the contract makes no provision for defects, the law of negligence and or common law
principles apply. Similarly certain warranties are also normally included as provisions of the
contract. These normally relate to warranties as to quality of material and workmanship.

5 Rental and tenancy

5.1 Rental and lease agreements

A tenancy in The Bahamas may be classified as fixed term tenancy, a periodic tenancy, a
tenancy at will or a tenancy at sufferance. A tenancy may be created orally and there is no
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legal requirement that a lease be in writing. The law relative to tenancies in The Bahamas
is contained under the Landlord and Tenant Act, the Landlord and Tenant (No.2) Act, the
Conveyancing and Law of Property Act, the Distress for Rent Act, the Distress for Rent (No.
2) Act, and the Rent Control Act. Subject to express agreement, the intending lessee is not
entitled to call for any deduction of the freehold or leasehold estate under a contract to grant
or assign a term of years. Acquisition of leasehold interest by foreigners is subject to the
provisions of the IPLA.

5.2 Regulations on protection of tenants and rent control

Protection of tenants

There is no general statutory regime established to protect tenants. Such protection as
exists is afforded to a tenant by virtue of the common law. Examples of the protections
granted to tenants under the common law include the covenant for quiet enjoyment and
for notice to be given where the tenant is required to vacate. There are a few exceptions,
however, where statutes reinforce common law principles created for the protection of
tenants. An example can be found in section 24 of the Rent Control Act. There landlords
are mandated to maintain the rented or tenanted premises in good repair, and adequate
for occupation.

Rent control

Legislation affords some protection to tenants with regard to the amount of rent they may
lawfully be charged. The Rent Control Act protects tenants who reside in premises with a
value of BS 25,000 or less. Where the value of the premises exceeds the above-mentioned
amount the Act is inapplicable. Under the Rent Control Act a landlord may not charge more
than the prescribed percentage for premises covered by the Act. The prescribed percentage
currently stands at 15% (see the Chargeable Rent Order 1980).

6 Succession and gifts

6.1 Applicable law and jurisdiction

Where a foreign national who is resident in The Bahamas dies in The Bahamas without
having made provisions for the disposition of his/her estate either in The Bahamas or
elsewhere, the estate may be distributed in accordance with the guidelines established in
section 4 of the Inheritance Act.

6.2 Fundamentals of the succession and gift/donation laws of The
Bahamas

Fundamentals of succession

In The Bahamas the law of succession was extensively revised in 2002. The revision abolished
colonially inherited practices including tenancy by the curtsey, dower, and all other then
existing modes, rules and canons of descent and of devolution by special occupancy or
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otherwise of real or personal estate. In place thereof, three associated statutes were created
to govern the law of succession in The Bahamas. The assembly of statutes were the
Inheritance Act, the Wills Act, and the Administration of Estates Act. The Inheritance Act
provides an alternating system of succession when a person dies intestate. The Wills Act
governs the creation of wills in The Bahamas, the necessary formality requirements, and
the recognition of wills created outside The Bahamas. It should also here be noted that a
subsequent marriage after the creation of a Bahamian will invalidates the earlier
will. In such circumstances, it would be advisable for the will to be reaffirmed or restated.
The third Act, the Administration of Estates, deals with situations where an administrator
must be appointed over a deceased’s estate.

Intestate succession

As noted above, the Inheritance Act sets out the general guidelines regarding intestate
succession. Where an intestate dies leaving a spouse and no children, that spouse inherits
the entire estate; where one child and a spouse remain, the estate is shared equally between
them. If a person dies leaving several children and a spouse, one-half of the estate is given
to the spouse and the children share equally in the remaining half. Where only children
remain, the estate is shared equally among them. Where only grandchildren survive the
estate is shared equally among them. If there are no children, grandchildren or spouse
remaining, the law directs its attention to the parents of the intestate or alternatively to
the siblings, nieces and nephews, grandparents, or aunts and uncles of the intestate in that
order. Where no such person exists of any of the above descriptions, the estate will devolve
upon the next of kin.

Intestate succession also applies in circumstances where a person ‘leaves a will but dies
intestate as to some beneficial interest in his real or personal estate’ (section 2 of the
Inheritance Act 2002).

Creation of a Bahamian wiill

Under the Bahamian Wills Act 2002, an individual’s freedom to choose to create a will
is not affected. Although it would be advisable for a foreigner to create a Bahamian will
dealing specifically with any property in The Bahamas. It should be noted, however, that
each situation is dependent on its particular circumstances and the desires of the testator.
Part 4 of the Act makes provisions for wills executed outside The Bahamas. Consequently,
once the will currently subsisting complies with all necessary formalities of the territory
where the testator was either a national, domiciled or resident at the time of its creation, or
complies with the formalities of the territory in which it was executed, it is likely that The
Bahamian courts will give effect to its provisions. One provision should be given special
note, however. Where the will purports to deal with immovable property, the devise
ought to conform to the law of the territory where the real estate is located. The Act
makes provision for such circumstances where the testator, not domiciled in The Bahamas,
wishes for the devise to be subject to Bahamian law (see section 7 of the Wills Act 2002).

Under the Inheritance Act, irrespective of any other law, provision is made to prevent
a surviving spouse from being evicted from the matrimonial home. Section 24 expressly
entitles a spouse, not otherwise entitled by virtue of a testamentary devise, to remain in the
matrimonial home he/she was residing in at the time of the spouse’s death. However, this
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benefit extends only during the surviving spouse’s lifetime or until terminated by marriage.
Section 25 extends this right of occupation to the minor children of the marriage, insuring
that they are housed on the death of the parent. Apart from the above provisions, there are
no forced heirship rules dictating who may receive testamentary bequests.

Donations
The law does not regulate donations in The Bahamas. Subsequently persons and private

corporations are free to make such charitable gifts and donations they may be inclined
to make.

7 Taxes and charges
7.1 One-time taxes and charges on purchase

7.1.1 Real estate transfer taxes

There are no real estate transfer taxes in The Bahamas.

7.1.2  Sales tax (value added tax)

There is no sales tax (value added tax) in The Bahamas.

7.1.3  Real estate registration and notary charges

Under the provisions of the Stamp Act 1925, Chapter 370, stamp duty is payable on inter
alia the instruments listed in Table 1.

Notary fees

There are no standardized rates for notary services. Generally notary fees will be based
upon the nature and number of documents to be notarized with a premium being charged
for travelling expenses if applicable.

7.2 Annually recurring taxes and charges

7.2.1 Real estate tax

Under the provisions of the Real Property Tax Act, real estate tax is payable annually on
all real property specified in the Act (subject to certain exceptions). All outstanding taxes
levied pursuant to section 25(1) of the Act, shall constitute a first charge upon the real
estate for which the tax is unpaid for as long as the tax remains payable. The rate of tax is
dependent on the assessed market value of the real estate (see Table 2).

No real estate taxes are levied in the port area of Grand Bahama.
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Table 1 Instruments and stamp duty

Instrument Stamp duty

1. Every deed of Conveyance, assignment or transfer of
realty or personality where the amount or the value of
the consideration:
— does not exceed BS$ 20,000 2% of the amount or value of the consideration
— Exceeds BS$ 20,000 and does not exceed BS 50,000 4% of the amount or value of the consideration
— Exceeds BS$ 50,000 and does not exceed BS 100,000 6% of the amount or value of the consideration

— Exceeds BS 100,000 and does not exceed 8% of the amount or value of the consideration
BS 250,000
— Exceeds BS$ 250,000 10% of the amount or value of the consideration
2. Every deed of exchange or realty or personality shall See scale rate in section 5 above

be liable to stamp duty on the amount or value of the
consideration
3. Every lease:

— where the lease is for a term not exceeding 7 years 1% of the annual rent reserved

— where the term of the lease exceeds 7 years but is 2% of the annual rent reserved
less than 35 years

— where the term of the lease exceeds 35 years but is 5% of the annual rent reserved
less than 100 years

— where the term of the lease exceeds 100 years 12% of the annual rent reserved
4. Every mortgage or transfer of mortgage or realty or BS 1.00

personality or both, for every BS 100 or fraction

thereof

5. Every reconveyance or realty or personality or both to BS 0.10
a borrower or mortgagor only, for every BS 100 or
fraction thereof

7.2.2 Income tax

There is no income tax payable in connection with income from real estate in The Bahamas.
Indeed, there are no direct income taxes at all.

7.2.3 Net wealth tax

There is no net wealth tax in The Bahamas.

7.3 Capital gains tax

There is no capital gains tax in The Bahamas.

7.4 Inheritance and gift taxes

There are no inheritance and gift taxes in The Bahamas.
7.5 Other taxes and charges

Real estate sales commission

Depending on the terms of the sales agreement a real estate sales commission may be
payable where a real estate agent is involved in the transaction. Sales commissions of real
estate agents range upwards from 10% for undeveloped land and 6% for developed land.
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Table 2 Tax on real estate

Description of
real estate

Bahamian
owner

Non-Bahamian
owner

Owner-occupied real estate

. Owner-occupied real estate

where the market value
exceeds BS 100,000 but
does not exceed

BS 500,000

. Owner-occupied real estate

where the market value
exceeds B$ 500,000

1% of the market value of
the real estate per
annum

1.5% of the market value of
the real estate per
annum

1% of the market value of
the real estate per annum

1.5% of the market value of
the real estate per annum

Unimproved real estate

. Unimproved real estate

where the market value
does not exceed BS 3,000

. Unimproved real estate

where the market value
exceeds B$ 3,000 but does
not exceed BS 100,000

. Unimproved real estate

where the market value
exceeds B$ 100,000

N/A

N/A

N/A

BS 30 per annum

1% of the market value of
the real estate per annum

1.5% of the market value of
the real estate per annum

NOTE: In some circumstances non-Bahamian ownership will attract a penalty
if the land remains unimproved for a period exceeding two (2) years.

Other real estate

. Any other real estate where

the market value does not
exceed BS 500,000

. Any other real estate

where the market value
exceeds BS 500,000

1% of the market value of
the real estate per
annum

2% of the market value of
the real estate per
annum

1% of the market value of
the real estate per annum

2% of the market value of
the real estate per annum

Exemptions (not a complete list)

10.
11.

. Public places used exclusively for the purpose of religious worship
. Real estate of any foreign state used exclusively for the purposes of a consular office of a residence of a

consular officer or consular employee
Real estate used for commercial farming
Real estate used exclusively for the purpose of charitable or public service from which no profit is derived

Legal fees

The general fee scale used by attorneys in The Bahamas in connection with conveyancing
transactions is as follows:

2.5% of the consideration for the first BS 500,000
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o 2% of the consideration for the next BS 500,000, and
. 1% of the consideration for transactions over BS 1,000,000 up to BS 3,000,000.

7.6 Incorrect (lower) statement of sale price on the sales agreement

The effect of intentionally quoting an incorrect/lower statement of the sales price on the
sales agreement is to commit a fraudulent act which deprives the Bahamian Government
of stamp duty which the parties are obligated to pay pursuant to the provision of the
Stamp Act. It is required that the full purchase price be quoted in the transaction
documentation (section 22 of the Stamp Act 1925). Where the provisions of the Stamp Act
are not complied with may result in the imposition of fines ranging between BS 50 to 200
Alternatively, penalties under the Act include imprisonment.

7.7 International taxation

Due to the absence of direct income taxes, there are no operative principles of international
double taxation in The Bahamas.

8 Immigration law and tax residence

8.1 Entry, residence and settlement of foreigners

Generally The Bahamas welcomes persons desiring to be resident in the islands. The
primary statute governing this area is the Immigration Act. The Act categorizes persons
entitled to enter into The Bahamas into six main groups. These include Bahamian citizens,
permanent residents, members of the diplomatic corps, persons employed by the Bahamian
government, spouses and children of persons in the previous categories, and persons
immigration officials are authorized to treat as so entitled. With particular reference to
residential status, persons are categorized as either

. permanent residents; or
. spousal residents; or

o resident cardholders; or
. holders of work permits.

Applicants for permanent residency should normally be over 18 years old, of good character,
in good health, mentally and physically. The applicant should also state his/her intention
to reside permanently in The Bahamas. Also, given that permanent resident status may
be granted with the condition that the applicant not engage in gainful employment, such
applicant must also satisfy the Immigration Board that he/she is able to maintain him/herself
in The Bahamas as well as any accompanying dependants. Finally, an application for residency
may not be approved if the applicant is not perceived as offering or adding some benefit or
enrichment to Bahamian society. Once granted, residency status continues for the duration
for the applicant’s lifetime unless revoked.
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The Act also envisions situations where an applicant for residency is married. In those
circumstances an endorsement may be made on the permanent resident’s certificate.
Alternatively the Act appears to provide for the submission of a resident spouse permit
(Regulation 3, Immigration Regulations). Such permit allows for the spouse of a person,
resident in The Bahamas, to be granted the equivalent status.

Pursuant to section 11 of the International Persons Landholding Act, non-Bahamians who
own a home in the islands are entitled to apply to the Director of Immigration
for an Annual Home Owner Resident Card. This permit allows the applicant, his/her
spouse and minor children to enter into and remain in The Bahamas for the duration of
the card unless otherwise prohibited. Under this provision the applicant does not become a
resident, but is given leeway to enjoy what may be a second home without having to relocate
permanently.

The provisions of the Immigration Act do not distinguish between skilled and unskilled
employees. Section 30 of the Act allows for the grant of a work permit to persons already
possessing resident status in The Bahamas. A work permit may also be granted to persons,
allowing their admittance into The Bahamas to undertake a particular job. The work permit
as issued may specify the occupation the holder is authorized to perform. Where persons
who have been admitted to perform a specific function are no longer employed by that
company, the work permit is revoked, removing authorization to remain in the jurisdiction.

8.2 Tax residence

The Bahamas is primarily a ‘tax-free’ jurisdiction. In that regard there are no income
taxes, whether personal or corporate, no sales taxes, no gift taxes and no in-
heritance taxes. Subsequently permanent residents need not comply with any rules or
prerequisites to be resident for tax purposes.

The system of taxation in The Bahamas is such that an estimated 60% of the government’s
revenue is generated through custom import duties. Additionally stamp duties are payable
on certain instruments and transactions, including the sale of real estate. Another means
of revenue is by virtue of an annual real estate tax, which is subject to certain exemptions,
and is based on the assessed value of the real estate. A nominal departure tax of BS 15 is
payable at every port, via air or sea, as persons leave the jurisdiction. Various transactional
and filing fees are also a means of revenue for the government. Examples of such fees
include business license fees, and annual corporate registration fees. Both Bahamian and
non-Bahamian residents are required to pay the applicable taxes and fees.

8.3 International taxation for residents of The Bahamas

In the wake of the OECD initiatives of recent times, The Bahamas has entered into
the Tax Information Exchange Agreement (TIEA) with the United States of America.
This agreement was approved by the Bahamian House of Assembly on December 15, 2003.
It was enacted as law on December 22, 2003, and certain of its provisions came into effect
January 1, 2004. The effective provisions are for the exchange of information in criminal
matters. The provisions relative to civil matters will be effective January 1, 2006. Neither the
criminal provisions nor the civil provisions, when they become effective, are retroactive.

There have been no similar agreements with other nations at the time of writing.
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Checklist: Real estate acquisition in The Bahamas

Real estate acquisition by foreigners requires Investment Board approval or registration,
and Central Bank approval for the purpose of bringing money into the country for
purchase and to repatriate sale proceeds on any future sale (‘investor status’).

Purchase has to be registered or a permit obtained in advance of purchase under the
International Persons Landholding Act.

Purchaser has to undergo verification procedures under the Know Your Customer
guidelines.

A title search should be carried out by a lawyer.
Title insurance is recommended.

Stamp duties upon purchase can be considerable, therefore it is sensible to calculate in
advance the amount payable.

If required, apply for an Annual Home Owner Resident Card. The card guarantees that
its holder may enter and stay in The Bahamas.
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Trust companies in The Bahamas.

Real Estate Agents and Developers

HG Christie Ltd

PO Box N-B164, Millars Court
East & Shirley Streets

Nassau

The Bahamas

Tel.: +1 242 322 1041

Fax: +1 242 326 5642
Internet: www.hgchristie.com

Contact person: John Christie
E-mail: sales@hgchristie.com

The Bahamas’ oldest real estate company
offering elegant homes, beach front properties
and private islands throughout the Bahamas.
Founded in 1922 by the late Sir Harold
Christie, H.G. Christie Ltd is a full service
family business now presided over by William
M. Christie and his son, John Christie. H.G.
Christie provides a network of more than 20

qualified agents in ten offices throughout The
Bahamas and two professional appraisers. Its
award-winning website, www.hgchristie.com,
provides over 2,500 fine properties and a host
of investment and business opportunities.

Henley Estates Ltd
Bolam House, 3rd Floor
King & George Streets
Nassau

The Bahamas

Tel.: +1 242 356 51 88
Fax: +1 242 356 51 89

Contact person: Alan Evans
E-mail: alan.evans@henleyestates.com

Henley Estates Ltd specializes in serving the
international market for high-value residential
real estate. The company concentrates
on consulting and brokerage services for
exclusive properties in the Bahamas and
throughout the English-speaking Caribbean.

Bahamas Realty
East Bay Street

PO Box N-1132
Nassau

The Bahamas

Tel.: +1 242 393 8618
Fax: +1 242 393 0326

Damianos Realty
PO Box N-732
Nassau

The Bahamas

Tel.: +1 242 322 2305
Fax: +1 242 322 2033

Lawyers/Notaries and Tax Advisers

McKinney, Bancroft & Hughes
Mareva House

4 George Street

Nassau

The Bahamas

Tel.: +1 242 322 41959

Fax: +1 242 328 2520

Contact person: John F. Wilson
Email: jfwilson@mckinney.com.bs
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Klonaris & Co.

Lyford Manor, Lyford Cay
PO Box N-7776

Nassau

The Bahamas

Tel.: +1 242 362 6006
Fax: +1 242 362 5788

Alexiou, Knowles & Co.
St Andrews Court
Frederick Street

PO Box N-4805

Nassau

The Bahamas

Tel.: +1 242 322 1126
Fax: +1 242 328 8395

Callenders & Co.
One Millers Court
PO Box N-7117
Nassau

The Bahamas

Tel.: +1 242 322 2511
Fax: +1 242 322 3407

Graham, Thompson & Co.
Sassoon House

Shirley Street & Victoria Avenue
PO Box N-272

Nassau

The Bahamas

Tel.: +1 242 322 4130

Fax: +1 242 328 1069

Harry B. Sands, Lobosky & Co.
Shirley House

50 Shirley Street

PO Box N-624

Nassau

The Bahamas

Tel.: +1 242 322 2670

Fax: +1 242 323 8914

Higgs & Johnson
Sandringham House
83 Shirley Street

PO Box N-3247
Nassau

The Bahamas

Tel.: +1 242 322 8571
Fax: +1 242 328 7727
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Lennox Paton

Fort Nassau Centre
Marlborough Street
PO Box N-4875
Nassau

The Bahamas

Tel.: +1 242 502 5000
Fax: +1 242 328 0566

Peter D. Maynard Counsel and Attorneys

Bay & Deveaux Streets
PO Box N-1000
Nassau

The Bahamas

Tel.: +1 242 325 5335
Fax: +1 242 325 5411

Deloitte & Touche
2nd Terrace Centreville
PO Box N-7120

Nassau

The Bahamas

Tel.: +1 242 302 4800
Fax: +1 242 322 3101

Pricewaterhousecoopers
Providence House

East Hill Street

PO Box N 3910

Nassau

The Bahamas

Tel.: +1 242 302 5300

Fax: +1 242 302 5350

Architects, Civil Engineers
and Surveyors

Alexiou & Associates Ltd
Manx Corporate Centre 4th Floor
West Bay Street

PO Box N-672

Nassau

The Bahamas

Tel.: +1 242 325 7363

Fax: +1 242 322 7358

Bruce Lafleur & Associates Ltd
Nassau Court

PO Box FH 14435

Nassau

The Bahamas

Tel.: +1 242 323 8421

Fax: 4+1 242 325 7963
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Jason P. Lorandos
Chesapeake Road
PO Box CB 11275
Nassau

The Bahamas

Tel.: +1 242 393 4372
Fax: +1 242 393 4373

Higgs & Associates Ltd
Bay & Deveaux Streets
PO Box N-658

Nassau

The Bahamas

Tel.: +1 242 356 2740
Fax: +1 242 356 2409

The Architectural Studio
54 Dowdeswell Street

PO Box N-7091

Nassau

The Bahamas

Tel.: +1 242 356 5913

Fax: +1 242 356 5913

Arconcepts Ltd
York Street

PO Box N-1190
Nassau

The Bahamas

Tel.: +1 242 394 3385
Fax: +1 242 394 5813

Professional Architects Board

PO Box CB-13040
Nassau

The Bahamas

Tel.: +1 242 326 3114

Banks and Investment Managers

Alliance Investment Management Ltd

PO Box SS 19051

#1 Bay Street
Nassau

The Bahamas

Tel.: +1 242 326 7333
Fax: +1 242 326 7336

Internet: www.allianceinvest.com

Contact person: Julian R. Brown
E-mail: jrbrown@allianceinvest.com

Alliance Investment Management Ltd is a class
one licensed broker dealer and investment
adviser regulated by The Securities Commis-
sion of The Bahamas and provides trading
execution and investment management ser-
vices to its clients internationally from The
Bahamas. Alliance has the capability of trading
globally from The Bahamas in listed securi-
ties and commodities traded on a recognized
exchange. Alliance can also provide invest-
ment advice, incorporation and administration
of international business companies and dis-
cretionary asset management services.

Bank of Butterfield (Bahamas) Ltd
Montague Sterling Centre

East Bay Street

PO Box N 3242

Nassau

The Bahamas

Tel.: +1 242 393 8622

Fax: +1 242 393 3772

SG Hambros Bank & Trust
(Bahamas) Limited

West Bay Street

PO Box N-7788

Nassau

The Bahamas

Tel.: +1 242 302 5000

Fax: +1 242 325 2346

First Caribbean International Bank
Charlotte House

Shirley Street

PO Box N-3221

Nassau

The Bahamas

Tel.: +1 242 326 1130

Fax: +1 242 356 3095

Scotiabank (Bahamas) Ltd
Bay Street

PO Box N-7518

Nassau

The Bahamas

Tel.: +1 242 356 1400

Fax: +1 242 322 7989
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UBS (Bahamas) Ltd
UBS House

East Bay Street
Nassau

The Bahamas

Tel.: +1 242 394 9506
Fax: +1 242 394 9333

Fiduciaries, Accountants and Auditors

The Private Trust Corporation Ltd
Charlotte House

Charlotte Street

PO Box N-65

Nassau

The Bahamas

Tel.: +1 242 323 8574

Fax: +1 242 326 8388

Ansbacher (Bahamas) Ltd
PO Box N-7768

Nassau

The Bahamas

Tel.: +1 242 322 11 61

Fax: +1 242 326 50 20

Scotiatrust

PO Box N-3016
Nassau

The Bahamas

Tel.: +1 242 356 1500
Fax: +1 242 326 0991

Credit Suisse Trust

Bahamas Financial Centre, 4th floor
Shirley & Charlotte Streets

PO Box N 3023

Nassau

The Bahamas

Tel.: + 1242 356 19 20

Fax: + 1242 356 19 22

BDO Mann Judd Chartered Accountants
2nd Floor, Ansbacher House

East Street

PO Box N-10144

Nassau
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The Bahamas
Tel.: +1 242 325 6591
Fax: 4+1 242 325 6592

KPMG Chartered Accountants
5th Floor, Montague Sterling Centre
East Bay Street

PO Box N-123

Nassau

The Bahamas

Tel.: +1 242 393 2007

Fax: +1242 393 1772

Insurance Companies and
Insurance Brokers

British American Insurance Company of
the Bahamas Ltd

Independence Drive

PO Box N-4815

Nassau

The Bahamas

Tel.: +1 242 361 2500

Fax: +1 242 361 2524

General Brokers and Agents Ltd
31 Collins Avenue

PO Box SS-6167

Nassau

The Bahamas

Tel.: +1 242 322 1871

Fax: +1 242 326 6585

J.S. Johnson & Co.
Collins Avenue

PO Box N-8337
Nassau

The Bahamas

Tel.: +1 242 322 2341
Fax: +1 242 323 3720

Security & General Insurance
Co. Ltd

Atlantic House

2nd Terrace Centreville

PO Box N-3540

Nassau

The Bahamas

Tel.: +1 242 326 7100

Fax: +1 242 325 0948
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Government and Local Authorities

Bahamas Investment Authority
Sir Cecil Wallace Whitfield Centre
Cable Beach

PO Box CB-10980

Nassau

The Bahamas

Tel.: +1 242 327 5826

Fax: +1 242 327 5806

Ministry of Financial Services and
Investments

Goodman’s Bay Corporate Centre
Cable Beach

PO Box N-7770

Nassau

The Bahamas

Tel.: +1 242 327 5970

Fax: +1 242 327 5907

The Central Bank of the Bahamas
Exchange Control Department
Frederick Street

PO Box N-4868

Nassau

The Bahamas

Tel.: +1 242 302 2649

Fax: +1 242 322 2727

Ministry of Works and Utilities
John F. Kennedy Drive

PO Box N-8156

Nassau

The Bahamas

Tel.: +1 242 322 4830

Fax: +1 242 326 7344

Registrar General Department
Deeds & Documents

PO Box N-532

Nassau

The Bahamas

Tel.: +1 242 322 2316

Fax: +1 242 322 5553

The Bahamas Ministry
of Tourism

PO Box N-3701

Nassau

The Bahamas

Tel.: +1 242 302 2000

Fax: +1 242 302 2098
E-mail: tourism@bahamas.com
Internet: www.bahamas.com

Embassies and Consulates

US Embassy in the Bahamas
Queen Street

PO Box N-8197

Nassau

The Bahamas

Tel.: +1 242 322 1181

Fax: +1 242 328 7838

Bahamian Embassy in the USA
2220 Massachusetts Avenue NW
Washington, DC 20008

USA

Tel.: +1 202 319 2260

Fax: +1 202 319 2268

Bahamian High Commission
in Canada

Metropolitan Life Centre 50
O’Connor Suite 1313

Ottawa, Ontario K1P 6L.2
Canada

Tel.: +1613 232 1724

Fax: +1 613 232 0097

British High Commission in
the Bahamas

East Street

PO Box N-7516

Nassau

The Bahamas

Tel.: +1 242 325 7471

Fax: +1 242 323 3871

Bahamian High Commission in the
United Kingdom

10 Chesterfield Street

London W1X 8AH

United Kingdom

Tel.: +44 20 7408 4488

Fax: +44 20 7499 9937

Canadian Consulate
Shirley Street

PO Box SS-6371
Nassau

The Bahamas

Tel.: +1 242 393 2123
Fax: +1 242 393 1305
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Consulate of Switzerland
West Bay Street

PO Box CB 10976

Nassau

The Bahamas

Tel.: +1 242 502 2200

Fax: +1 242 502 2300

International Schools

Queen’s College
Village Road

PO Box N-7127
Nassau

The Bahamas

Tel.: +1 242 393 1666
Fax: +1 242 393 3248

St. Andrew’s School
Yamacraw Road

PO Box EE-17340
Nassau

The Bahamas
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Tel.: +1 242 324 2621
Fax: +1 242 324 0816

Lyford Cay School
PO Box N7776
Nassau

The Bahamas

Tel.: +1 242 362 4774
Fax: +1 242 362 5198

Other Addresses

Official Internet Site
of The Bahamas:
www.bahamas.com

British Chamber of Commerce
Emerald City

Six Road, St Philip

Barbados, W1

Tel.: +1 246 416 5940

Fax: +1 246 416 3333

Internet: www.britishcaribbean.com
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1 Introduction

1 Introduction

In 1930, Ontario passed legislation that provided for persons engaged in the trade in
real estate to register as a real estate broker. Today, it is not possible to act as a
real estate broker/agent in Canada without meeting provincial or territorial statutory
requirements, including the registration of the real estate broker and salesperson/agent,
the disclosure of the agency relationship, and also the agent’s right to sue for commission
or other remuneration for services rendered as an agent in connection with a trade in real
estate. Historically, the relationship between a salesperson (the agent) and an owner (the
principal) was based on the agent offering assistance to the owner to sell the owner’s
real estate. However, we now find across Canada a highly regulated and pervasive system
of listing agents who list real estate for sale with the local Real Estate Board’s multiple
listing system (MLS) and buying agents working with the listing agents to conclude an
agreement for the purchase and sale of real estate (land or property) between a buyer
(purchaser) and a seller (vendor).

The listing agreement is usually a standard form prepared by the local Real Estate Board
and is based on the common law principle that an agent is authorized by the principal
to provide certain services on his/her behalf, but must also include certain information
that is prescribed by provincial and territorial statutes. One of the most significant aspects
of this system of cooperative open listing information (which is not directly accessible to
the general public) is that, in most instances, the buyer agrees that the broker is to be
compensated through the listing broker as provided for on the MLS.

This arrangement has led to a very effective system based on professional conduct and
mutual respect among real estate brokers/agents, and has made it possible for listing
brokers to charge an average of a 6% commission of the sale price for the purchase and
sale of residential properties, and more or less in the range between 2% to 10% depending on
whether the real estate is a rural property, such as a cottage or farm (not more than 10%), or
an industrial or commercial property (not less than 2%).

In Canada, real estate brokers generally try to cooperate with lawyers. It is the responsibility
of a lawyer to close the real estate transaction and ensure that the monetary arrangements
have been fulfilled and that each party has completed the covenants in the agreement of
purchase and sale, including the transfer of title to the property. Lawyers in Canada provide
to their clients a formal opinion with respect to the conveyance of the title of the real estate
and a report on other conveyance services performed by the lawyer on behalf of his/her
client. Only in Quebec are notaries involved in the closing of real estate transactions. In
the rest of Canada, notaries have a limited role as commissioners of affidavits or providing
authentication of documents.

Lawyers are retained by their clients pursuant to a retainer agreement which will outline
the legal services to be performed by the lawyer and will confirm the fee arrangement,
which may be a fixed fee based on a percentage of the purchase price or may be based
on a time spent basis, with the lawyer setting out his/her hourly rate plus disbursements,
which generally include photocopy charges, long-distance charges, courier charges, search
fees, plus Goods and Services Tax (GST), and fees charged by title searchers, government
registration fees and, recently, title insurance fees.
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2 Real estate ownership

When England divided the colony of Quebec into Upper Canada and Lower Canada, the
Constitutional Act 1791 stated that all future land grants from the Crown in Upper Canada
were to be in free and common soccage. Even today all land is owned, in theory, by the
Crown in the right of the applicable province/territory, and individuals do not hold absolute
private ownership in land. It is necessary to review the original Crown patent which may
contain conditions and reservations such as the rights to minerals, timber and road and
shoreline allowances as well as the bed of navigable water or streams running on the land.

2.1 Different forms and types of ownership

The owner’s interest in land is documented in his/her legal title to land and may be separated
into two basic categories: (1) that of an estate in fee simple or freehold title; and (2) that
of a leasehold estate or leasehold title. Furthermore, whereas an estate in fee simple
is an absolute grant in perpetuity, a life estate is a disposition of real estate designed to
provide for a succession of persons, such as the present and future members of a family.
The life estate comes to an end upon the death of the life tenant, and exclusive possession
reverts back to the original grantor or passes to another person. Similarly, leasehold title
estates provide that a tenant or lessee has the exclusive right of possession subject to certain
contractual terms and conditions, and may run from year to year or month to month or for a
fixed term.

The fee simple interest is the legal estate and includes certain equitable rights, and whereas
a legal estate is a right in rem (enforceable against the whole world), an equitable estate
is a right in personam (enforceable only against a limited number of persons). Equitable
interests in land may be enforced against the owners of legal title and include such
interests as easements, encumbrances, statutory charges and liens, options and rights of
first refusal, restrictive covenants, and rights of way. This multitude of interests in real estate
allows for the creation of various structures in ownership that generally may be determined
by agreement among various parties, but also are regulated by law.

Whereas land may be owned in ‘sole ownership’, or ‘in trust’ for a beneficiary, or ‘to uses’,
land may also be owned concurrently by multiple parties in the form of a ‘joint tenancy’, a
‘tenancy in common’, or a cooperative ownership or a partnership ownership, or also more
regulated forms of ownership such as a condominium or timesharing, or even in the form of
a more recent investment structure known as a real estate investment trust (REIT).

During his/her lifetime, an owner of real estate may transfer his/her ownership either by
agreement of purchase and sale or by way of an infer vivos gift and, upon the individual’s
death, either intestate or by testamentary grant. Title may also be transferred by possession,
operation of law or court order.

A condominium combines both individual ownership and shared ownership. The concept
of a condominium is well known and was introduced in Ontario in 1967. Today almost 40% of
new construction in Toronto is in the form of condominium development. Ontario introduced
a significantly revised Statute governing condominiums in December 1998. All provinces
and territories in Canada have their own specific condominium legislation; however, they
generally follow the principles set out in the Ontario legislation. A buyer of a condominium
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unit in effect owns a fee simple estate in the unit as well as a fee simple estate as a joint tenant
of such common areas as parking or recreational facilities, lobbies and hallways, elevators,
foundations, common walls and roofs as well as a share in a condominium corporation that
manages the condominium development. Most of the changes introduced by the Ontario
legislation deal with expanded possibilities for condominium structures and improve the
disclosure requirements enhancing consumer protection.

Upon entering into an agreement of purchase and sale, a buyer of a condominium is
entitled to receive a ‘current disclosure statement’. This disclosure statement will contain
specified information including: a table of contents; details regarding the legal structure
and organization of the condominium; a statement as to whether the proposed units and
common elements are to be registered in the Ontario New Home Warranties Plan Act; a
budget statement; a statement setting out the fees or charges, if any, that the condominium
corporation is required to pay to the declarant or any other person; and other prescribed
information. A buyer having received the disclosure statement has a period of 10 days to
review the material and decide whether he/she wants to proceed with the purchase.

2.2 Easements, charges, liens and mortgages

Potential claims that may form a charge against the ownership of real estate are commonly
known as liens, but other encumbrances may arise, for example, upon bankruptcy or by way
of a writ of execution filed with the sheriff.

In some jurisdictions in Canada, an interest in real estate may be acquired by way of adverse
possession. Adverse possessory rights may be claimed by an adjoining owner, if he/she
can demonstrate that for a 10-year period he/she has occupied the land and this was not
disturbed or challenged during this time by the owner of the land. A permanent easement,
in turn, may be acquired if, for a period of 20 years, without consent, an adjoining landowner
makes use of certain interest in land; for example, a right to drain water across a neighbor’s
land or a right to have a roof extended over the neighbor’s property. Easements may also
be created by agreement; for example, an owner of real estate may grant his/her neighbor
a right of way over his/her land.

Whereas easements are frequently used to regulate such common uses as mutual driveways,
common party walls, access to lake frontage, or utility easements that may provide for hydro
lines or gas pipes, underground sewer or water lines, restrictive covenants are frequently
used in land development agreements.

Another form of encumbrance of the interests of an owner in real estate are security
interests, either in the form of a charge/mortgage registered against the title of the real
estate or a security interest in certain personal real estate which may be registered pursuant
to a provincial personal property security registry system.

2.3 Protection of ownership, proof of ownership and registration

The first registry system in Canada was created in 1795 by the parliament of Upper Canada.
Today, this system of municipal public land registry offices is still in place; however,
with the development of microfilm technology and the internet, it is now possible in
certain jurisdictions to access the applicable land registry system electronically rather than
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physically attending at the land registry office. If an instrument that did not necessarily relate
to a particular piece of land was deposited, this would be registered in the general register
which contained a power of attorney index, a wills index and a general deposit index.

The registry system requires that a 40-year search of past registrations in relation to a
particular piece of land must be conducted each time before real estate is transferred. In
1885, Ontario introduced the land titles system which, rather than producing an inventory
of instruments affecting title, is a system whereby the local land titles municipal office issues
a statement as to the title registered in connection with a certain parcel of land.

With the introduction of the land titles system, which is based on the Torrens system
developed in the 1850s in Australia and is also used in most western provinces of Canada, a
government guarantee of title provided easy access and certainty with respect to identifying
ownership and any other rights that may affect the title to the real estate. The land titles
system maintains a general register wherein all dealings affecting a parcel of land are
recorded, as well as a leasehold register, a highway register, the Trans Canada Pipeline
register, a powers of attorney register, the execution book and a register under the
Condominium Act.

Although the land registry systems are maintained by local government offices, they still
require that legal instruments be prepared and registered by the public. This process is
generally described as conveyance and is conducted by lawyers, with the assistance of
paralegals and conveyancers. However, before an interest in real estate is conveyed by a
seller to a buyer, the parties must have reached an agreement to do so. Usually, a contract
for the sale of real estate precedes the conveyance of the legal title to the buyer. There
are in effect two distinct stages involved in a transfer of an interest in real estate: first, the
agreement between the parties that determines the interests that are to be transferred; and,
second, the conveyance of that interest by way of registration in the local registry office.

3 Purchase and sale of real estate

3.1 The sales agreement

The common law of contract is the basis for a transaction involving an interest in real
estate. An offer/agreement of purchase and sale is usually negotiated until one party’s offer
is accepted by the other. Only when an offer has been accepted without changes will an
agreement or contract have been formed. A contract does not exist until there has been a
definite offer and an unconditional acceptance of the offer communicated to the offeror.
Before a court will find that an agreement is enforceable, it will require that the parties have
concluded their negotiations and settled not just the price but all terms of their agreement.

Another essential element of the formation of the agreement is that it must be in writing.
All provinces and territories have re-enacted the English Statute of Frauds legislation except
Manitoba, which has repealed the Statute, and British Columbia, which has its own legislative
scheme. The British Columbia legislation recognizes the possibility of part performance
and demands less in terms of an agreement reduced to written form. There are no formal
requirements with respect to execution other than the requirement that signatures of
individuals must be witnessed. It is accepted practice that offers and the acceptance thereof
may be sent by facsimile or other electronic means.
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3 Purchase and sale of real estate

There is no legal requirement that a seller and buyer deal directly with each other.
Agreements, in the common law jurisdictions, are not concluded before a notary. Instead,
the process of presenting offers, especially for residential properties, is managed by real
estate agents but before a seller and buyer conclude the agreement they also involve their
respective lawyers.

3.2 Restrictions on sale and acquisition

All standard form agreements deal with certain statutory restrictions that limit a seller’s
ability to sell his/her real estate, which include family law issues, control of subdivision
provisions and the residency status of a seller.

3.21 Restrictions under family law and matrimonial property regime

In Ontario and the other provinces and territories in Canada there are certain family law
requirements with which spouses must comply before they can transfer or encumber an
interest in a matrimonial home. The Family Law Act (Ontario) provides that each spouse
has an equal right of possession in the matrimonial home, irrespective of registered
or beneficial ownership. Furthermore, a spouse has a special possessory right in the
matrimonial home which is triggered on marriage breakdown or on the death of one of
the spouses.

3.2.2 Options and pre-emption rights

Section 14 of the standard form agreement of purchase and sale used in Ontario contains a
further statutory limitation regarding the disposition of real estate. Onfario introduced the
Planning Act in 1946, providing that local planning boards (now committees of adjustment
or land division committees) were to decide upon applications to sever existing lots of land,
particularly in rural areas; whereas municipal councils were given the power to enact zoning
by-laws to regulate the use of land within developed areas. Effectively, in the event that
an owner wishes to convey a parcel that is not within the prescribed conveyances of the
Planning Act, it will be necessary to obtain a consent or severance. Similar restrictions were
also introduced in the other provinces of Canada.

Aside from the above-noted statutory restrictions on the disposition of an interest in real
estate, it is possible that the granting of an option to purchase or a right of first refusal or a
right of repurchase may also operate as a restraint on the alienation of real estate. In effect,
upon the buyer electing to exercise the option, the option agreement becomes an agreement
of purchase and sale.

Rights of first refusal differ from options as the seller is not obligated at any point
to offer the real estate and, if the real estate is offered, the buyer is not obligated to
accept the offer. Therefore, first rights of refusal are contractual, but do not create an
interest in land, although they may be regarded as having similar attributes to an interest
in land. Only upon the triggering event which gives rise to the right does a first right
of refusal convert to an option, and it is at that time that an equitable interest in land
is created.
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3.2.3  Agricultural real estate

Many rural properties in Canada are not connected to a municipal water system, and it is
therefore necessary to determine whether well water meets certain minimum requirements:
regarding the quality of the water or its potability; the pressure of the water flow; the capacity
of the well; and the overall operational efficiency of the well. Local health authorities will
provide testing facilities to determine potability, and it is possible to inquire whether the
local health authority has issued any orders regarding a well.

3.2.4 Restrictions regarding acquisition of real estate by foreigners

Five out of the 10 Canadian provinces do not have any restrictions with respect to filing
requirements or ownership of real estate by foreigners. British Columbia and Prince Edward
Island have filing requirements. The western provinces, Manitoba, Saskatchewan and
Alberta have filing and ownership restrictions. For example, in Manitoba only a Canadian
citizen or permanent resident, or a qualified immigrant who intends to become an eligible
individual within two years after acquiring farmland, is permitted to purchase an interest in
farmland; in Saskatchewan, non-residents cannot own or acquire aggregate farm lands with
an assessed value for municipal tax greater than Can$ 15,000, excluding any assessment
for buildings and similar improvements; and in Alberta, the registrar can refuse to register
a land transfer if it is not accompanied by a statutory declaration containing prescribed
information.

In addition, Crown land may not be sold to non-Canadian citizens or non-Canadian
corporations.

3.3 Further important preconditions for buying real estate

3.3.1 Capacity to act and entitlement of the seller

Generally, in Canada, lawyers get involved in real estate transactions at an early stage
and commonly assist sellers in the negotiation and conclusion of listing agreements and
provide legal advice to the seller and buyer in connection with the offer/agreement of
purchase and sale. The seller’s lawyer has certain responsibilities such as preparing the
transfer, statement of adjustments, direction regarding the payment of funds, responding to
requisitions submitted by the buyer’s lawyer and receiving payment of the purchase price
on closing from the buyer in consideration for giving the transfer of the real estate to the
buyer’s lawyer so that he/she can attend to the registration on the title to the real estate.
Lawyers have a duty to act in the best interest of their clients. Therefore, a lawyer acting for
a buyer will not only search and give an opinion as to the title of the real estate, but will also
conduct extensive due diligence on behalf of the buyer.

Having completed the title search, reviewed the adjoining lands, obtained an execution
certificate and searched for any personal property security registrations, a buyer’s lawyer
must also be satisfied as to the corporate authority of a corporation selling property as
well as the authority of an attorney acting under a power of attorney. Most standard form
agreements of purchase and sale provide for the execution of the agreement to be signed,
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sealed and delivered in the presence of a witness. The requirement of a seal stems
from the common law requirement that a corporation executed a document not only by the
authorized signing officer providing his/her signature but also by affixing the corporation’s
seal to the document. This old English common law rule has been changed in Canada. All
business corporations legislation in Canada provides that a corporation need not execute
an agreement by affixing its corporate seal. Pursuant to the indoor management rule, a
corporation cannot deny a contract if it was signed by an officer or otherwise-authorized
person in the ordinary course of the corporation’s business.

The phrase authorized signing officer is only descriptive and does not confirm that the
person has authority to sign for the corporation. The statement I have authority to bind
the corporation together with the individual’s title is sufficient.

Contrary to the practice in continental Europe, the execution of legal documents in Canada
(except Quebec) is not conducted before a notary. Lawyers may upon application also
become notaries. In the common law jurisdictions in Canada, notaries, when having an
affidavit sworn before them, are required to administer an oath and satisfy themselves as to
the genuineness of the signature of the deponent.

In Ountario, a buyer is required to file with the transfer an affidavit of residence and
value of consideration Form 1 - Land Transfer Tax Act. A seller is required to deliver
certain statutory declarations in connection with the possession of the real estate or other
matters. A buyer’s lawyer may be authorized to sign on behalf of the buyer the land transfer
tax affidavit. If, however, closing documents are sent to persons residing in Europe the
documents may be sworn as follows: (1) before an officer of any of the Canadian diplomatic
or consular services who must impress the stamp of the office held on the document; or
(2) a notary who must impress the official stamp on the document.

The Ontario form of affidavit is unique, and the usual statement of a notary confirming
that he/she knows or has identified the party and saw the party sign the document is not
acceptable for registration purposes. The notary should sign as ‘witness’, and the stamp of
the notary should be placed underneath his/her signature.

A trustee who holds real estate may disclose the fact of the trust by using the word ‘trustee’
or ‘in trust’ after his/her name; however, it is possible that the trust relationship will not be
disclosed in order to conceal the identity of the beneficial owner or to avoid the real estate
vesting in a minor.

An extra-provincial license is required for a corporation incorporated in a foreign jurisdiction
to carry on business including the ownership of real estate in Ontario.

3.3.2 Third-party claims and unpaid taxes

All municipalities in Canada assess and tax owners of real estate. Arrears in realty taxes take
priority over any other encumbrances registered on title to real estate and if, after more than
three years, an owner of real estate in Ontario has not paid the real estate taxes, the local
municipality may proceed by public auction to sell the real estate. It is, therefore, standard
conveyancing practice that, before a transaction involving real estate is completed, a search
letter is sent to the treasurer of the municipality asking for a tax clearance certificate.
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The buyer’s lawyer must ensure that the outstanding arrears in real estate taxes and penalties
to the date of closing are paid by the seller, or he must obtain an undertaking of the seller’s
lawyer to pay any taxes owing, pursuant to which the seller’s lawyer will undertake to deduct
the taxes owing from the balance of the purchase price due on closing and remit payment to
the treasurer of the municipality. Real estate taxes are a significant cost of ownership of real
estate. In Toronto, for example, the assessment of realty taxes was changed from a historical
valuation to a fair market valuation which significantly increased the realty taxes payable by
owners of real estate located in areas of the city that were developed some time ago.

Another important statutory lien and charge upon the interest of land of an owner or
occupant/tenant is the charge for services such as water, gas and in some jurisdictions
hydroelectricity supplied for the use on such land by a public utility. A lien for public
utilities has the same priority as municipal taxes. Furthermore, the Corporations Tax Act
provides for a lien for arrears of Ontario corporation taxes which may be enforced in the
same manner as a writ of execution.

There are other statutory liens and charges that may effect the title to real estate, such as
a contractor’s right to register a lien, and a buyer is well advised to consult with his/her
lawyer to obtain a complete understanding of the statutory liens that may arise with respect
to his/her particular transaction.

3.3.3  Provisions for protecting the environment, nature and the cultural heritage

Another area of concern to a buyer is the statutory obligations that may arise as a result
of the condition of the real estate. In particular, the Environmental Protection Act
provides that no person shall discharge into the natural environment any contaminant,
and no person responsible for a source of contaminant shall permit the discharge into the
natural environment of any contaminant from the source of contaminant, in an amount,
concentration or level in excess of that prescribed in the regulations.

Although the potential liability arising out of environmental contamination is limited in
residential or farm areas, it is of great concern in dealings with commercial real estate. Most
provincial statutes dealing with environmental protection provide that the test for liability
may be not just limited to the owner but may also extend to the person who has or has had
charge, management or control of a substance. The Environmental Protection Act defines
the responsible person as the owner, or the person in occupation or having the charge,
management or control of a source of contaminant. The potential for liability that may arise
in the case of environmental contamination is therefore not restricted to legal ownership
but, in the case of a corporation, can be extended to parent companies being responsible for
their subsidiaries on the basis that the parent company controls the actions of the subsidiary.
Furthermore, the statutory provisions provide a potential for liability for directors and
officers who authorize, acquiesce or participate in an environmental offence.

3.3.4 Access to relevant records and documents

The agreement of purchase and sale obligates a seller to convey ownership or title to the real
estate sold to the buyer. The buyer will want to ensure that title is good and marketable.
It is a matter of disclosure and negotiation as to what encumbrances, if any, a buyer will
accept in connection with the seller’s title.
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Ontario prides itself on being the first jurisdiction in the world that has a land registry system
in place that functions entirely by way of a paperless electronic registry called Teraview
Electronic System (also known as E-Reg). The foundations for E-Reg were put in place in
1970 with the introduction of the Land Registry Information System also known as Polaris.
The objective of Polaris was to provide for a province-wide system of electronic registration
using a property identification number (PIN) to locate a particular parcel of land that may
be accessed over the counter or from the internet through the Teraview website. E-Reg is
the final stage of the conversion process from the registry system to the land titles system.

A buyer of real estate in Ontario may seek compensation as a result of a defective title as
follows: (a) on the basis of a lawyer’s professional negligence under the Lawyers Professional
Indemnity Fund; (b) on the basis of an error or omission on the title registry under the Land
Titles Assurance Fund; or (c) on a contractual basis pursuant to a title insurance policy.

E-Reg is a paperless system where documents are created, submitted and maintained as well
as registered online electronically. In order to facilitate a closing electronically, lawyers are
licensed to have access to Teraview, and are entitled to make the necessary statements of
law in a document and, upon completeness, the document is released for registration by the
respective lawyers. The process is structured in the form of the escrow closing, the terms
of which describe a specific protocol and process pursuant to which the respective lawyers
will proceed with the closing of the transaction.

34 Key points that a seller should consider

All standard form agreements of purchase and sale expressly provide that time is of the
essence, entitling the parties to performance of the terms and conditions of the agreement
within a specified time. As a result, a failure to comply with an obligation within the time
provided is a fundamental breach entitling the other party to treat the agreement as at an end.
If both parties agree that the specified time cannot be met, some standard forms authorize
the seller and buyer or their respective lawyers to agree in writing to an extension. In the
event no such agreement is forthcoming, the non-defaulting party that wishes to pursue an
equitable remedy of specific performance must demonstrate that, as of the specified time,
it was ready, willing and able to complete the transaction in accordance with the terms and
provisions of the agreement of purchase and sale. A tender is not necessary if there is clear
evidence that the defaulting party is not in a position to close the transaction. The alternative
to a claim for specific performance is a claim for liquidated damages or a forfeiture of
the deposit.

3.5 The execution of a real estate purchase transaction

It is recommended that a buyer avail him/herself of the right to inspect the real estate
before closing. Lawyers will conduct the closing and prepare in anticipation of the closing
a closing memorandum. Before the E-Reg system, lawyers or their respective conveyancers
were required to meet in the land registry office on the date of the closing. The purpose of
the personal attendance was to exchange all documents; for the seller’s lawyer to receive the
balance due on closing; and the buyer’s lawyer to receive keys and to attend to the registration
of the transfer and any mortgage documentation. The delivery of payment of the balance due
on closing in the form of certified cheque or bank draft against keys would be subject to a
short escrow pending confirmation of the registration numbers of the documents registered.
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Provided the lawyers have exchanged the appropriate closing documentation, the closing
can proceed subject to confirmation as to the receipt of the closing funds. The Canadian
banking system does not facilitate the transfer of funds on an immediate confirmed
basis, and therefore funds are usually sent by the buyer to the buyer’s lawyer in trust,
enabling the buyer’s lawyer to forward the funds to the seller’s lawyer’s trust account in
time for confirmation of receipt by the seller’s lawyer on the date of closing. The terms
of the escrow are summarized in an Acknowledgment and Direction which is signed
by the client, authorizing the lawyer to complete the transaction and register the same
electronically.

Prior to closing, the seller’s lawyer will prepare a statement of adjustments identifying
the purchase price and deposit as well as adjustments in relation to realty taxes, utilities and
any other items such as rental deposits or financing. The seller will also provide a direction
regarding the balance due on closing which will be forwarded by the seller’s lawyer to the
buyer’s lawyer to issue the closing funds. The buyer’s lawyer will advise the client of the
balance due on closing as well as the payment of the land transfer tax and his/her fee
and disbursements. After closing, the seller’s lawyer will provide his/her client with a trust
ledger statement identifying the receipt and disbursements of trust funds.

3.6 Powers of attorney

If a seller wishes to authorize the execution of a document to be registered in a land registry
office, then he/she may execute a power of attorney appointing another person as his/her
‘attorney’ to execute documents on his/her behalf. Powers of attorney may be drafted to
remain effective even if the grantor becomes incapable of acting on his/her own behalf. A
power of attorney in Ontario must be executed by the grantor and witnessed by at least two
witnesses and include a statement confirming that they are not the attorney, the spouse of
the attorney or the grantor or a child of the grantor. Other provincial statutes provide for
similar statutory forms of powers of attorney. Powers of attorney may be registered in the
local land registry office general register. Powers of attorney do not survive the grantor’s
death, as the attorney has no more power or capacity to act than does the grantor. A power
of attorney must include specific language to enable the attorney to offer and accept or
negotiate an agreement of purchase and sale or otherwise deal in real estate in order to
be effective in connection with real estate transactions. ‘General’ powers of attorney are
not acceptable.

3.7 Financing

Most buyers of real estate finance the purchase by way of arranging financing either with a
private or institutional lender. Canadian banks will provide a loan of generally up to 75% of the
value of the residential real estate provided it is occupied by the owner as his/her ordinary
residence and the owner can show sufficient income to service the mortgage payments. A
person who intends to borrow money will submit an application for an approval of a loan to a
lender. The lender will issue approval of the loan in the form of a commitment letter which
will set out the contractual relationship between the borrower and the lender and provide for
confirmation of the principal amount of the loan, the negotiated interest rate, the monthly
payments, the period over which the loan is amortized, the maturity date at which time the
amount of the principal outstanding must be repaid and fees charged in connection with the
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loan. A loan may be drawn for a specific period of time or may be open. Furthermore, a loan
to an individual that does not contain a prepayment privilege is repayable any time after five
years provided the lender pays three months’ interest.

A buyer of real estate who does not have sufficient income or is not resident in Canada may
find it difficult if not impossible to obtain financing from a Canadian institutional lender.

Commercial properties are generally financed up to 60% of the value of the property
providing the income of the real estate is sufficient to cover the mortgage payments.
Personal guarantees from non-resident borrowers are generally not required as Canadian
institutional lenders look primarily to the real estate located in Canada as security for
the loan.

A lender will not issue a loan commitment to a borrower without having obtained its own
independent appraisal of the real estate.

In Ontario, with the introduction of the Land Registration Reform Act, a registration of a
charge/mortgage is an encumbrance on the legal estate of the chargor/mortgagor.

A lender who secures his/her loan by way of registration of a charge/mortgage against
the title of the real estate of the borrower has certain mortgage remedies. The rights and
obligations of a lender (chargee/mortgagee) and that of a land owner (chargor/mortgagor)
are best discussed with a qualified lawyer. Generally, a mortgagee has the right to enforce
his/her security either by way of a power of sale proceeding which would obligate the
mortgagee to provide an accounting to the mortgagor and obtain the best price on the
market or to proceed by way of foreclosure which would entitle the mortgagee to realize on
the equity of redemption ultimately becoming the owner of the real estate.

3.8 Purchase through a company

Non-residents of Canada are subject to Canadian tax only in respect of their income from
employment in Canada, business carried on in Canada, disposition of taxable Canadian prop-
erty (capital gain) and certain types of income of a passive nature (interest or rental income).

For Canadian tax purposes, a limited partnership is not a taxable entity. The income or loss
of the limited partnership is determined at the level of the limited partnership in accordance
with Canadian tax rules, as if it were a separate person, but the income for tax purposes is
allocated to the limited partner at the year end of the limited partnership and taxed in the
hands of the non-resident earning Canadian income from real estate located in Canada.

The general partner of a limited partnership, being an Ontario corporation, is subject to
Canadian tax on its worldwide income. However, the general partner may not have any
income and may not be allocated any profits. It will be required to file at the very least a ‘nil’
corporate tax return.

Therefore, investing directly or as a limited partner(s) may be more preferable than through
a corporation because direct ownership or the limited partnership structure permits Cana-
dian rental income to be taxed only once in the hands of the individual or limited partner(s),
whereas where an Ontario corporation is incorporated, a second level of tax arises on
distributions by the corporation to its shareholders (i.e. first the tax payable by the cor-
poration and, secondly, the withholding tax on the dividends paid to the non-resident
shareholder).
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However, an investor must also consider the consequences arising upon the disposition
(including the deemed disposition upon death or a gift) of an investment in real estate
in Canada. Therefore, before an overseas investor invests in Canadian real estate, he/she
should consider not only limiting personal liability, the taxation of income and capital gains,
but also estate planning issues.

Subject to the registration requirements, if the investor is a foreign corporation, this may
provide additional tax or estate planning advantages.

3.9 Defects and warranty claims

Standard form agreements of purchase and sale will not only set out certain conditions
that are fundamental to the completion of the agreement but will also provide for certain
representations and warranties.

Representations are statements of fact that are important information that may have
induced the buyer into entering into the agreement. Standard representations relate, for
example, to the condition of the building on the land or the availability of a permit with
respect to a dock or boathouse in connection with the purchase of a cottage.

A fraudulent misrepresentation will entitle the defrauded party to damages and/or
a rescission of the agreement. A negligent misrepresentation made outside the written
contract will not succeed unless there are special circumstances where a material false
statement was made carelessly and there was a significant reliance by the other party on the
statement which resulted in a loss.

A warranty is a covenant that would entitle a buyer to damages only and not to rescind
the agreement. For example, most standard form agreements provide for a warranty
with respect to whether a building has been insulated with insulation containing urea
formaldehyde, which warranty survives and does not merge on the completion of the
purchase transaction. A carefully written agreement of purchase and sale will limit the
warranty to the period of time the seller has owned the property and exclude the ownership
of the building by previous owners.

Buyers will try to protect against potential liabilities, for example, with respect to any
environmental contamination, which may not be discovered during the due diligence
period, whereas sellers seek to limit any post-closing obligations. Similarly, a buyer will
request an unqualified representation and warranty with respect to regulatory issues such
as compliance with rent control legislation or tax assessments, whereas a seller will
try to limit his/her representations and warranties to limited statements within his/her
personal knowledge.

Whereas in commercial real estate transactions lawyers would insist on representations
and warranties regarding the seller’s identity or corporate status, only with the introduction
of the E-Reg system is there now a required warranty in Ontario as to the identity of the
seller/mortgagor.

A buyer may also wish to be protected against the existence of a patent defect which would
involve a visible deterioration of the structure of the building or roof as well as defective
windows or doors. The common law doctrine of caveat emptor would be successfully
argued if a visible inspection by a reasonably competent person would have revealed the
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defect. Latent defects, which are problems only an expert may discover upon inspection,
may also prove problematic for a buyer to raise in order to rescind an agreement. A
concealed defect, however, does give the buyer the right to claim that the contract is
void.

4 New construction, rebuilding and renovation

4.1 Zoning law and construction permits

In Ontario, as in most other provinces, land is subdivided by way of a registered plan of subdi-
vision. When a municipality enters into a development agreement with a developer/builder,
the municipality will impose certain conditions on the approval of the plan of subdivision.
Generally, developers/builders will pay the charges in connection with the installation of
services such as water mains, sewers, streetlights and sidewalks, as well as services to the
building itself.

4.2 Architect’s and building contracts

In Canada the services of both a professional design consultant and a general contractor
are recommended to ensure proper completion of the construction of a new building. The
relationship between the owner, the design consultant and the general contractor may be
negotiated and agreed upon in the form of a simple letter agreement or set out in detail using
a standard form contract. Architects and engineers are professional service providers subject
to a professional code of ethics, and educational and licensing requirements administered
by provincial self-governing associations.

An owner may enter into separate agreements with an architect or engineer respectively. The
process of the construction of a building starts with the initial design phase, during which
the design consultant prepares preliminary drawings which are used for the purposes of the
selection of a contractor. Thereatfter, the design consultant will prepare complete design and
construction specifications and administer the progress and completion of the construction
work including periodic inspection of the work, certification of progress payments and
substantial performance of the work.

However, the services of the design consultant and the work performed by a general
contractor are not always easy to determine. In effect, design professionals do not have
to guarantee their services and are merely required to exercise reasonable judgment,
competence and diligence. For example, the responsibility to review the design documents
and report any errors or requirements for redesign may rest with the owner unless the
contract with the contractor clearly stipulates that the contractor assumes a design risk or
guarantees the work to be performed within a turnkey/build to suit contract. It is, therefore,
important that the contract with the contractor clearly allocates the risk for inappropriate
design or construction methods to the contractor and should also provide for a unit price for
any additional work that may be required.

Architects and engineers carry professional liability insurance providing coverage for
circumstances where they failed to exercise reasonable care in providing such services
as: preparation of drawings and specifications; acting as payment certifier; interpreting
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requirements of the construction contract and judging performance thereunder; and acting
as decision maker in disputes. However, architects and engineers generally do not carry the
complete control of the construction work and have therefore limited their responsibilities
to a limited supervision and inspection of the contractor’s work.

4.3 Completion of construction and formalities

In Ontario, as well as the other provinces of Canada, general contractors as well as any
other supplier of materials or services to a construction project are able to enforce payment
of any outstanding amounts by registering a lien against the title to the real estate. Ontario
introduced its Construction Lien Act in 1983 providing for a statutory regime setting rules
designed to protect persons who supplied services and materials to construction projects. A
person who performed any work or services or furnished materials for a construction project
will be entitled to register a lien within a period of 45 days once a certificate of substantial
completion issued by an architect or engineer or the owner personally confirming substantial
performance/completion of the project has been published.

A lien claimant is required to commence an action within a 90-day period after the work has
been substantially completed in order for the lien to remain on title, and if after two years
no other action has been taken, an owner may apply for the vacation of the certificate of
action and a discharge of the lien. Therefore, in order to protect his/her interest in the land,
an owner should insist that no payments be made to a general contractor while liens are
registered against the real estate. The cost of the removal of any liens should also be the
responsibility of the general contractor.

A further requirement provided for by the Construction Lien Act is the requirement that a
certificate for payment of holdback monies be issued. The holdback amount is 10% of the
amount owing until all liens have expired (i.e. 45 days after publication of the certificate of
substantial performance). If a lien has been registered, the owner must retain sufficient
funds to cover the lien and any costs associated therewith. The standard form construction
contract provides that holdback monies be placed in a joint account which obviously creates
certain difficulty for the owner, if he/she wishes to set off any holdback funds from claims
he/she may have against the general contractor.

The construction of new buildings is regulated pursuant to a building code which sets
minimum construction standards. These standards provide for efficiency in construction
and the safety of a building. Prior to the construction of a new building or any changes to an
existing building, the owner of the property must obtain a building permit from the building
department of the local municipality. Building officials will inspect the construction of a
building prior to occupancy and may issue work orders should there be outstanding work
to be completed. Once the work is completed, notice must be given to the chief building
official and, following an inspection, an occupancy certificate is issued enabling the owner
to take possession of a new or renovated part of a building. Prior to purchasing real estate
the purchaser should obtain a building clearance certificate to ensure that there are no
outstanding work orders.

4.4 Deficiencies and warranty claims regarding new construction

Abuyer of a new house will require the general contractor to fulfill the obligations of an owner
under the Construction Lien Act and also act as the constructor under the Occupational
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Health and Safety Act, as well as qualify under the Ontario New Home Warranty Program.
In Ontario all builders/general contractors/developers must register under the program.
The Ountario legislation requires each seller of a new house to warrant that the house: (a) is
constructed in a good and workmanlike manner, free from defects in material; (b) is fit
for habitation and is constructed in accordance with the Ontario Building Code; and (c) is
free from major structural defects as defined by the regulations, and ‘such other warranties
as are prescribed by the regulations’. Under the Ontario New Home Warranty Program; a
certificate of completion and possession will be issued to the buyer, which will form the
basis of a warranty claim.

5 Rental and tenancy

All provinces and territories in Canada have passed legislation providing for comprehensive
regimes governing the relationship between landlord (lessor) and tenant (lessee) both
in the residential and, to a lesser degree, commercial context.

5.1 Rental and lease agreements

Whereas the terms of a residential tenancy are subject to the comprehensive regime set
out in Ontario in the Tenant Protection Act (with similar legislation also passed in the other
provinces and territories of Canada), the rights and obligations of commercial landlords
and tenants are mainly a matter of contract (common law). Most agreements of purchase
and sale involving the purchase of residential, commercial, industrial or retail property
containing leased premises will set out numerous representations by the seller which must
be reviewed by the buyer (and/or his/her lawyer) during the due diligence process in
order to satisfy him/herself that the assignment of a lease is completed with the parties
having a comprehensive understanding of the rights and obligations between landlord and
tenant. The most common form of confirmation of the basic terms of a lease is by way of
an estoppel certificate. The buyer will rely on the representations provided by the tenant
in the estoppel certificate to determine that there is no dispute between the landlord and
tenant with respect to the terms and conditions of the lease.

In Ontario, the Commercial Tenancies Act provides for certain minimum rights and obliga-
tions between a commercial tenant and landlord (many may be over-written by agreement
between tenant and landlord). For example, a landlord may terminate a commercial tenancy
for non-payment of rent on the sixteenth day after the day rent was due. In the alternative, a
landlord may seize a tenant’s property contained within the rented premises and may dispose
of the seized property within five days without advance notice if not otherwise provided for
in the lease.

Most residential or commercial leases are negotiated by way of offers to lease which contain
the most important terms and conditions of the lease. A more formal lease is completed upon
occupancy of the leased premises by the tenant. The offer to lease will focus on the following
essential matters: a definition of the leased premises; the identification of the parties; the
determination of the rent; the term of the lease; the commencement date; and such other
material terms that may be particular to the relationship between the landlord and tenant
(for example, leasehold improvements).
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5.2 Regulations on protection of tenants and rent control

Ontario introduced its first rent control legislation in the mid-1960s. Until the Tenant
Protection Act was introduced in 1997, landlords were not in a position to increase rent
beyond a prescribed rate. The current legislation in Ontario regarding the security of tenure
to residential tenants provides for two basic alternatives: either during the term of the
tenancy, on the basis of termination for a cause, or at the end of the term, for ‘no fault’
reasons. An immediate termination of a tenancy is possible, for example, for non-payment
of rent, illegal activity, disturbance, overcrowding or substantial interference with the rights
of the landlord or other tenants.

A tenancy may only be terminated at the end of the term on ‘no fault’ grounds if the landlord
requires possession of the premises for his/her own use. In the event that a tenancy is not
renewed by an agreement between the landlord and the tenant, the tenancy continues on a
month to month basis.

In 1998, with the passing of the Tenant Protection Act, Ontario liberalized its previously
restrictive rent control legislation by moving from a rent based on the rental history of the
residential premises to a system allowing for market forces to determine the rent, and only if
a tenant continued to occupy the residential unit would he/she be entitled to the protection
of the Rental Increase Guidelines which set an annual maximum of 4%. The maximum
rent increase for 2004 is 2.9%. However, landlords are entitled to increase rents above the
guideline in the event they can justify such increase as a result of major renovations or
repairs or other improvements to the rental premises. If a tenant leaves the premises, then
the rent that was negotiated no longer applies and a landlord is free to charge market rent.
Rent increases are only possible after the expiry of a 12-month period and must be delivered
by 90 days prior written notice to the tenant.

Any dispute between a landlord and a tenant is determined before the Ontario Rental
Housing Tribunal which has the power to either mediate or adjudicate disputes between
landlords and tenants.

6 Succession and gifts

6.1 Applicable law and jurisdiction

Private international law provides that succession to movable property is governed by the
law of the last domicile of the deceased. Succession to immovable property is governed by
the law of the place where the real estate is situated.

All provinces and territories in Canada have passed legislation dealing with the conflict of
laws and provide for the recognition of foreign wills. However, only Ontario, Manitoba
and Newfoundland have extended recognition of wills made in the foreign jurisdiction to
include not only the disposition of movable property but also real estate.

All provinces and territories in Canada, including Quebec, have passed legislation dealing
with the formal requirements of making a last will and testament (‘will'). The English
requirement that a will be in writing and must be executed by the testator and two witnesses
has been uniformly adopted by the Canadian provinces and territories.
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Any person who is mentally competent and at least 18 years old may act as a witness to
a will. However, beneficiaries or spouses of beneficiaries should not act as witnesses. The
executor (estate trustee or liquidator) is competent to witness a will provided he/she is
not a beneficiary. It is not necessary that the testator and witnesses initial each page of the
will. It is, however, necessary that the testator sign at the end of the will in the presence of
the two witnesses and the two witnesses both sign after the testator in the presence of each
other. Standard practice is for the testator to initial each page of the will.

It is also possible to enter into an international will. However, not all Canadian provinces
have passed into law the Uniform Law on the Form of International Will as adopted by
the 1973 Diplomatic Conferences on Wills in Washington, DC. Only Alberta, Manitoba,
Newfoundland, Ontario and Saskatchewan recognize international wills. In order to meet the
requirements of formal validity, an international will must be in writing and the testator must
sign the will in the presence of two witnesses and at least one witness must attest to the
execution of the will.

A holograph will, written in the testator’s own handwriting and dated and signed by the
testator, does not require a witness and is recognized in most of Canada.

In Canada, court offices have a system of safe keeping of original wills. However, this
service is not widely used and a more likely location for the safe keeping of an original will
is with a lawyer, with a copy being kept by the client in a safety deposit box. An executor
may be informed by a testator of his/her appointment and may also be given a copy of the
testator’s will.

6.2 Fundamentals of the succession and gift/donation laws of Canada

Canadian laws, as they relate to estate matters, are very different from the laws of continental
Europe, and this may lead to some unforeseen complications, especially if real estate is
part of the estate of the deceased. Therefore, any buyer/owner of real estate in Canada is
well-advised to become familiar with some of the more common forms of estate planning,
including a disposition of real estate either by inter vivos gift, declaration of trust, an
assignment to a joint tenant or a last will and testament.

A gift is an irrevocable transfer of real estate by a donor to a donee for no consideration
with the intention that the donee own the real estate. Although there is no required form, a
written deed of gift should identify the donor making the gift, the donee accepting the gift
and provide for the irrevocable transfer of the real estate for no consideration.

A donor may gift real estate during his/her lifetime not only for estate freezing or income
splitting purposes but also to minimize or avoid estate administration requirements,
including probate court fees. The donee, in effect, acquires the real estate at the same
cost as the donor’s proceeds which are deemed to be equal to the fair market value of the
real estate.

Trusts are most commonly created by a written declaration of trust which provides that a
settlor (the owner of the real estate) transfers the real estate to a trustee to hold the real
estate for the benefit of a beneficiary (the cestui que trust). The trustee may therefore hold
the legal title to the real estate for the benefit of an undisclosed beneficiary. The trustee has
the duty, enforced by courts of equity, to use his/her nominal ownership and control of the
trust property for the benefit of the cestui que trust.
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A joint tenancy involves the registration of the ownership of real estate in the names of
two or more persons as joint tenants. Jointly held real estate has the benefit of not forming
part of the estate of a deceased person; instead, the surviving joint tenant becomes the sole
owner by reason of survivorship.

The Civil Code of Quebec to some extent follows the continental European statutory codes by
providing that every successor may accept a succession and become an heir inheriting all
the rights and obligations of the deceased. The successor has six months in which to decide
to accept all the assets and debts of the deceased. Quebec follows the civil law principle that
the opening of a succession is the legal principle pursuant to which property is transmitted
to the deceased heirs which coincides with his/her date of death. The role of the liquidator
is to liquidate the succession, and in the event there is no will, the selection of the liquidator
is done by the heirs. The liquidator will determine the content of the succession and pay the
debts of the deceased.

The other provinces, which are common law jurisdictions, follow a different regime. For
example, in Ontario, the Estates Administration Act provides that when a person dies in
Omntario, all his/her property vests in the person’s personal representative (also referred to
as an executor, administrator or estate trustee) to pay debts and distribute the remaining
estate to the beneficiaries. All real estate situated in Ontario, whether owned by a person
resident in Ontario, domiciled in Ontario or not, must be administered in accordance with
the Ontario statutory regime.

In Ontario it is necessary to obtain probate (i.e. a certificate confirming the appointment of
an estate trustee), if the value of the real estate is more than Can$ 50,000, if the real estate is
registered in the land titles system, or if there is intestacy.

In order to obtain probate, the will must have been executed in the manner and form
required by the will statute of the province. In the case of where a person dies without
leaving a will, upon application by an interested person to the court, an administrator will
be appointed to perform the duties and responsibilities of the estate trustee. The estate
trustee must pay all debts and distribute the property of the deceased in accordance with
the provincial succession laws.

Canadian succession laws do not recognize a minimum entitlement, i.e. there are no forced
heirship provisions. However, if a person dies intestate and only his/her spouse survives
leaving no issue, then the surviving spouse is entitled to the entire estate. Where a person
dies intestate and leaves a spouse and one child, the spouse is entitled to a preferential
share of Can$ 200,000 (in Ontario) and to one-half of the remaining property with the child
taking the other half; where there is more than one child the spouse is entitled to one-third
of the remaining property and the children share the other two-thirds with the issue of a
predeceased child taking the child’s share per stipes.

In Canada, spouses are protected by a statutory community of property regime which is
subject only to the terms of a domestic agreement. In effect, the rights of a testator to
provide for the distribution of his estate is unlimited (in most provinces) and the special
rights of the surviving spouse or those of dependants who require support are limitations
on the testator’s freedom of testamentary disposition.

The surviving spouse must decide within six months of the death of the deceased spouse, to
elect an equalization share pursuant to the Family Law Act or accept the dispositions in the
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will of the deceased spouse or accept his/her entitlement on an intestacy. The conveyance
of the real estate as provided for in the will or pursuant to an intestacy would be carried
out by the estate trustee and the surviving spouse would be entitled to a cash equalization
payment if he/she elected his/her share of the net family property and this was more than
had been provided for in the will or intestacy. Only if both spouses maintain a common
habitual residence outside of Ontario do the provisions of the Family Law Act not apply.

The other statutory limit on the distribution of an estate in Ontario (and other provinces) is
that if the deceased does not provide adequately for the support of his/her dependants, the
court in Ontario has broad power to order that provisions be made out of the estate of the
deceased for such support.

A certificate of appointment of estate trustee does not contain a complete detailed list
of the value of the estate of the deceased. In order to obtain a complete inventory of a
deceased’s estate and confirmation regarding the receipts and disbursements of capital and
revenue, it is possible for a beneficiary to obtain an order for a statement of assets or further
particulars. An estate trustee may be required ‘to render a just and full account’ before the
Ontario court which will confirm: the allocation of receipts and disbursements of capital and
revenue; the original assets of the estate at the time of death and any investments made by
the estate trustee; and any fees, compensation and taxes paid and the distribution of the
capital and revenue of the deceased’s estate. In the event that the estate trustee does not
provide a complete and satisfactory accounting, beneficiaries may force the passing of the
accounts of an estate.

Upon making an application for a certificate of appointment of estate trustee, the estate of
the deceased will be required to pay not only the fees of the estate trustee and professional
fees but also an estate administration tax (probate court fees). In Ontario, the tax is based
on the gross value of the deceased’s assets: the amount of tax payable under the issuance of
an estate certificate for which application is made after June 7, 1992, is (a) Can$ 5 for each
Cans$ 1,000 or part thereof of the first Can$ 50,000 of the value of the estate; and (b) Can$ 15
for each Can$ 1,000 or part thereof by which the value of the estate exceeds Can$ 50,000.

A non-resident who owns real estate in Ontario that is registered in the land titles registry
system may make a will dealing specifically with a testamentary disposition of a real estate in
Omntario and thereby limit the estate administration tax that will be payable on the application
to the court for a certificate of appointment of estate trustee to be based on the net value of
the real estate situated in Ontario. Therefore, if, for example, the value of the real estate is
Cans$ 1,000,000, the estate administration tax that must be paid to the Minister of Finance of
Ontario at the time of the issuance of the certificate by the court is Can$ 14,500.

The probate court fees in other provinces of Canada are also calculated pursuant to the
value of the estate and vary from province to province with Quebec being the most attractive
at a flat rate of Can$ 45 regardless of the value of the estate. The fees on an estate of Can$
1,000,000 in the other provinces are as follows: British Columbia, Can$ 13,658; Alberta, Can$
4,000; Saskatchewan, Can$ 7,000; Manitoba, Can$ 5,990; New Brunswick, Can$ 5,000; Nova
Scotia, CanS 12,645; Prince Edward Island, Can$ 4,015; Newfoundland, Can$ 5,075.

In Ontario, a trustee is entitled to ‘such fee and reasonable allowance’ for the care, pains,
and trouble, and the time expended in and about the estate as may be allowed by a judge
of Superior Court of Justice. The Ontario rates of compensation for an estate trustee as
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set by the Ontario court are equal to 5% of the gross value of the estate; based on 2.5% of
the revenue and capital receipts and 2.5% of the revenue and capital disbursements. Where
there are ongoing trusts the compensation for ‘care and management’ is based on a fee of
two-fifths of 1% (0.4%) per annum allocated on the basis of two-thirds to the capital account
and one-third to the revenue account. It is not unusual for professional estate trustees to
negotiate higher compensation.

An estate trustee may be required to retain the services of various professional advisers
including the assistance of a lawyer. The estate trustee has the overall responsibility for
the administration of the estate. A lawyer may be required to assist the estate trustee in
almost all aspects of the administration of the estate, including the filing of court documents
and transfer documents in the land registry/titles system.

7 Taxes and charges

7.1 One-time taxes and charges on purchase

Both the federal government and the provincial governments impose taxes that may be
applicable at the time that a transfer of real estate is registered.

7.1.1 Real estate transfer taxes

In Ontario, the Land Transfer Tax Act provides that the prescribed rate of tax is payable on
a ‘disposition of the beneficial interest in land’. Not included is a vesting of land in a trustee
pursuant to a will or a transfer of beneficial interest arising from the death of the registered
owner. In order to determine the value of the consideration for purposes of calculating the
land transfer tax, a buyer must file with the transfer an ‘Affidavit of Residence and of Value
of the Consideration’. The prescribed rate of tax for the disposition of land except single
family residential properties is 0.5% of the first Can$ 55,000, 1% of the next Can$ 195,000 and
1.5% of the balance of the value of the consideration over Can$ 250,000. The tax payable for
a single family residence with a value of consideration of Can$ 500,000 is Can$ 6,475 (i.e.
500,000 x 0.02 — CanS 3525 = Can$ 6,475; rate applies to values over Can$ 400,000).

7.1.2  Sales tax (value added tax)

On January 1, 1991, the federal government introduced the Goods and Services Tax (GST)
which applies to goods and services provided in Canada. The GST is calculated at a rate
of 7% of the value of the goods and services and is also applicable to the sale of real estate
situated in Canada subject to certain exempt supplies of real estate. For example, the sale
of used residential real estate is exempt.

7.1.3  Real estate registration and notary charges

Lawyers’ fees in Canada are determined on a quantum merit basis, taking into consideration
the time and effort required and spent, special skill and services provided, and may also take
into consideration the value of the real estate, the results obtained and any other special
circumstances. Most lawyers in Ontario will charge an hourly rate for general real estate
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services. For the transfer of real estate, lawyers (or notaries in Quebec) may enter into a fixed
fee arrangement. Upon registration, local land registry offices charge minimal document
registration fees, for example, less than Can$ 100 per document in Ontario.

7.2 Annually recurring taxes and charges

7.2.1 Real estate tax

In January 1998 Ontario changed its realty tax assessment to a system based on the
current market value of the real estate. The Municipal Property Assessment Corporation is
a municipal corporation that works with the local municipalities to establish the municipal
realty taxes payable by owners of real estate located in Ontario. For example, the owner of
a residence valued at Can$ 500,000 will be required to pay in mid-Toronto approximately
CanS$ 5,000 (which includes approximately CanS$ 1,750 educational tax) in annual realty tax.
Similar municipal realty tax assessments are applicable throughout Canada.

7.2.2 Income tax

Canada taxes individual’s resident and corporations incorporated in or controlled and
managed from Canada on their worldwide income. Non-residents are taxed only on Canadian
sourced income. The Income Tax Act does not contain a definition of residence. An individual
will be deemed to be a resident in Canada for the entire year, if the individual ‘sojourns’ in
Canada for 183 days or more in a year. Part 1, Division E, of the Income Tax Act sets out the
computation of the marginal rates payable by individuals. The provincial income tax rates
are determined separately and are added to the federal rates to arrive at various combined
marginal rates as shown in Table 1.

If a non-resident decides to acquire an indirect interest in Canadian real estate through a
Canadian corporation, the income of the non-resident controlled corporation will be taxed
as shown in Table 2.

Table 1 Current Combined Federal and Provincial Personal Top Marginal Tax Rates

Jurisdiction Regular income/(%) over Can$ 113,804
Alberta 39.00%
British Columbia 43.70%
Nova Scotia 47.34%
Ontario 46.41%
Quebec 48.22%
Non-resident 42.92%

2004 Federal/Ontario personal tax brackets

Taxable income Federal tax Add Ontario tax

Cans$ 35,000 or less 16% 6.05% on first Can$ 33,375

Cans$ 35,001 to 70,000 22% Plus 9.15% on next Can$ 33,377
Can$ 70,001 to 113,804 26% Plus 11.16% on over Can$ 66,752
Can$ 113,804 or more 29% Total combined max. 46.41%
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Table 2 2004 Non-Canadian controlled corporate
income tax rates

Jurisdiction Investment income/
Combined rate

Basic federal 24.12%
Alberta 34.62%
British Columbia 35.62%
Ontario 36.62%
Nova Scotia 38.12%
Quebec 38.37%

7.2.3 Net wealth tax

Neither Canada nor the provinces and territories impose a wealth tax on individuals.

Some Canadian provinces and also the federal government levy a capital tax on large
corporations. In 2004, the federal capital tax is applied at the rate of 0.175% on capital
in excess of Can$ 50 million. The calculation of the taxable capital differs from province
to province.

7.3 Capital gains tax

A non-resident person who disposes of ‘taxable Canadian property’ as defined in the Income
Tax Act is required to file a Canadian tax return to report the disposition of the real estate
and pay tax on any resulting taxable capital gain. The capital gain is calculated using the
value of consideration on the sale less the original purchase price (adjusted cost base) and
any expenses. In October 2000, the inclusion rate of a capital gain was reduced from 66% to
50% so that currently only 50% of the capital gain is included in the taxable income. A
non-resident who disposes of real estate in Canada will be subject to tax on the taxable gain
on the same basis as a resident of Canada.

Any capital gain arising on the disposition of a principal residence by a resident individual
taxpayer is exempt from tax under the Income Tax Act. Interest payments and other
expenses, including improvements, are not deductible from the taxpayer’s income.

When a non-resident person disposes of taxable Canadian real estate which includes real
estate situated in Canada as well as shares in a corporation (subject to public corporation
exemptions), section 116(1) of the Income Tax Act requires the non-resident person to give
notice of the disposition to the Canadian Customs and Revenue Agency (CCRA) and to obtain
a certificate which the Minister of National Revenue issues to the non-resident seller. In order
to receive the certificate, the non-resident seller must remit with the notice of disposition
25% of the amount, if any, by which the proceeds of the disposition of the property exceed
the adjusted cost base to the non-resident person of the real estate immediately before the
disposition. Expenses of disposition, such as legal fees or real estate commissions, cannot
be used to reduce the portion of the gain which is subject to the withholding tax calculation.
If the Minister of National Revenue does not issue a certificate, then the buyer is personally
liable for payment of 25% of the purchase price which must be remitted to the Minister
of National Revenue within 30 days after the end of the month in which the real estate
was acquired.

175



7 Taxes and charges

The cost base of real estate excluding the land may be depreciated at a rate of 4% per annum
and any depreciation claimed in connection with the income producing real estate is subject
to recapture on the sale of the real estate.

The deceased taxpayer is deemed to have immediately disposed of the real estate before
death and any accrued capital gains on such real estate are subject to tax to be reported in
the final tax return.

7.4 Inheritance and gift taxes

The Canadian income tax regime taxes income and the capital gain on a disposition of real
estate. There is no tax based on a person’s wealth or a gift or inheritance. The transfer of
real estate to a close person for proceeds less than the fair market value, or the transfer of
real estate to any person by way of gift, or the transmission of real estate as a result of an
inheritance are all transactions that are deemed to occur at fair market value. Therefore, a
gift of real estate is subject to capital gains tax based on a deemed disposition at fair
market value. Similarly, a transmission of real estate as a result of death does not trigger
any gift or estate tax; instead, there is a deemed disposition at fair market value resulting
in a capital gains tax payable by the estate of the deceased.

7.5 Other taxes and charges

All applicable taxes and charges have been discussed above.

7.6 Incorrect (lower) statement of sale price on the sales agreement

If a person transfers real estate at less than fair market value, then the Income Tax Act deems
the transferor to have received proceeds of disposition equal to the fair market value of the
real estate at the time of transfer. There is no corresponding adjustment to the cost base of
the transferee. In the case of a gift or inheritance, the tax will be payable by the donor or
the donor’s estate on any capital gain and the donee has the benefit of the increased cost
base. This requirement for transactions to occur at fair market value leaves no opportunity
for transactions to be structured to reduce or avoid capital gains taxation.

7.7 International taxation

Canada has entered into reciprocal tax treaties providing for the avoidance of double taxation
with many countries. Information regarding the various tax treaties may be obtained at the
Canada Department of Finance website www.fin.gc.ca. Canada entered into these tax
treaties with the main objective to avoid double taxation either by providing for tax credits
or exemptions. The scope of the tax treaties is based on the OECD Model Treaty of 1977
which provided that the application of a tax treaty is determined by residence and not by
nationality. The taxes covered are both taxes on income and on capital. The tax treaties
provide for a more or less uniform treatment of non-resident investors in real estate situated
in Canada.

Pursuant to the tax treaties, if a non-resident person derives rental income from a rental
operation, the net rental income will be taxed ‘in the State where immovable property is
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located’ at the applicable progressive rate of tax. A different federal and provincial tax rate
is applicable depending on whether the non-resident entity is an individual, corporation or
trust and on the amount of the income. A non-resident person who receives income from the
rental of real estate that is located in Canada is subject to withholding tax under Part XIII
of the Income Tax Act at the rate of 25% of the gross rents received. The Canadian resident
payer has an obligation to withhold and remit the tax.

Under Canadian tax law, a non-resident receiving rental income may reduce the withholding
tax of 25% on the gross rental income by making an election and providing an undertaking to
file an income tax return and pay tax under Part I of the Income Tax Act. The non-resident,
in effect, is entitled to pay the applicable tax on the net rental income as if he/she were
resident in Canada.

Income in the form of interest and dividends received by a non-resident is subject to
Canadian withholding tax and relief from double taxation under the tax treaties.

Subject to certain exemptions, interest income paid by a Canadian borrower to a non-resident
lender is subject to a 25% withholding tax. The Canadian borrower is subject to personal
liability as well as interest and penalties for failure to remit to the Canada Customs and
Revenue Agency the withholding tax. The tax treaties provide relief from double taxation by
reducing the basic withholding tax rate of 25% on interest income up to 10%.

Withholding taxes in the basic amount of 25% on dividends paid by a Canadian corporation
to a non-resident shareholder may be reduced by a tax treaty to 5%. In order to qualify for
the reduced withholding tax rate of 5% the non-resident corporate shareholder must control
at least 10% of the voting shares of the Canadian corporation paying the dividends.

8 Immigration law and tax residence

8.1 Entry, residence and settlement of foreigners

Canada’s immigration policies and procedures have been designed with the following
objectives in mind: (1) to attain the country’s demographic goals; and (2) to enrich and
strengthen the multicultural fabric of its society. Every year the Minister of Immigration
issues immigrant targets based on the three main immigration categories: (i) economic
immigration; (ii) family reunification; and (iii) refugees totaling 245,000 persons.

Temporary visitors to Canada from certain specified countries are required to obtain a
temporary resident visa. Citizens of other countries, including European Union members
and Switzerland, are exempt from the temporary resident visa requirement. The foreign
national will be entitled to remain in Canada as a visitor for a period of up to six months
unless an immigration officer indicates a shorter period in the person’s passport.

Foreign nationals who seek to engage in international business activities in Canada without
directly entering the Canadian labor market do not need to obtain a work permit. The
Immigration and Refugee Protection Regulations specifically identify the following persons
as business visitors: (a) a person purchasing Canadian goods or services for a foreign
business or receiving training in respect of such goods or services; (b) a person receiving
or giving training within a Canadian parent or subsidiary of the corporation that employs
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them outside of Canada if any production of goods or services that results from the training
is incidental; and (c) a person representing a foreign business for the purposes of selling
goods for that business if the person is not engaged in making sales to the general public in
Canada.

Prior to employing a foreign national, a Canadian employer normally must obtain a positive
labor market opinion from a local Human Resource Canada Center (HRCC).

Senior executives or managers or persons with specialized knowledge qualify as intra-
company transferees if they are transferred to Canada by a foreign parent or subsidiary
corporation. In order to qualify, the individual must have at least one year of work experience
in the previous three-year period with the foreign corporation transferring the worker to
Canada and must satisfy the criteria for the senior management or specialized knowledge.

Subject to special provisions for the protected person’s category, all immigrants are assessed
under a six-factor selection system. Both family class immigrants and qualified business
immigrant applicants receive bonus points and, therefore, the six-factor selection point
system is of particular relevance not only to skilled workers, or what is generally called
the independents, but for all immigrants. As a result of the changes introduced by the
Immigration and Refugee Protection Act on June 28, 2002, an immigrant visa would not have
been issued to an applicant in the independent category, unless he/she was in possession
of a validated employment offer or was qualified to pursue certain listed occupations and
was proficient in English or French. Due to the Minister’s announcement on September 18,
2003, the pass mark for independents was reduced from 75 to 67 out of a total of 100.

There are three classes of business immigrants: entrepreneurs, investors, and self-
employed. All require at least 35 points taking into consideration the following criteria: age,
education, language, experience and adaptability.

The entrepreneur is an experienced business person who wishes to buy or start a business
in which he/she will have an active management role. The business must create jobs for
one or more Canadians and must make a significant contribution to Canada’s economy.
This category is mainly designed for applicants who have successfully managed small
and medium-sized enterprises in their homeland. Most entrepreneurial applicants will
receive conditional landed status only. Entrepreneurs, generally, have to make a qualifying
investment within two years of landing in Canada. This allows an applicant and his family
to first come and live in Canada and consider possible investment opportunities offered to
the entrepreneur even after landing rather than deciding on an investment activity before
coming to Canada.

The investor class was first introduced in 1986 and the old Immigration Act provided a
means for admitting to Canada people who had business skills and experience and who
were prepared: (a) to make a passive investment in a business in Canada that the provinces
considered important to their economic development; and (b) to rely on others to oversee
their investment. After several changes to the program the new Immigration and Refugee
Protection Act now requires that the investor must have accumulated through his/her own
endeavours a net worth of at least Can$ 800,000 and specifies that the minimum investment
of Can$ 400,000 must be in a provincially sponsored and fully guaranteed investment fund
for a period of five years.
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A self-employed applicant immigrant used to be someone who intended and had the ability
to establish or purchase a business in Canada that will create an employment opportunity
for him/herself alone. This has now been changed, and the class of self-employed persons
is now restricted to foreigners who can not only create an employment opportunity but
can make a significant contribution to cultural activities or athletics, or are involved in the
management of a farm in Canada.

For convenience of illustration, set out below is a step-by-step description of the sequence
of events which would or should take place from the day that a qualified business immigrant
applicant developed a keen interest in Canada to the day when the immigrant and his/her
family obtain permanent residence: (1) exploratory visit to Canada by the intending immi-
grant; (2) visit with government authorities in province of destination; (3) seek advice on
Canadian tax law, family law and business law; (4) lodging of application for permanent res-
idence at Canadian visa post abroad; (5) interview by Canadian visa officials; (6) if approved
provisionally, medical examinations for the applicant and family; (7) background clearance
(police/criminal record); (8) issuance of immigrant visa, valid for 12 months from the
time of medical examination; (9) implement pre-landing tax planning measures including, if
applicable, the setting up of non-resident trust, making arrangements to accelerate payment
of retirement bonus, or golden handshakes, etc.; (10) prepare a list (in duplicate) of all
personal effects to be brought into Canada, including those brought in at the time of landing
and those which are to follow at a later date; (11) arrival at port of entry to have landing
effected; (*12) visit to local Canada immigration center regarding conditional visa process;
(*13) satisfaction of conditions; and (*14) second visit to Canada immigration center to have
conditions removed from record of landing. (*Not applicable if visa is unconditional.)

On arrival at the Canadian port of entry and presentation of the permanent resident papers,
the immigrant and his/her family used to be issued a Canadian Immigration Record and
Visa or Record of Landing. This has been changed, and instead permanent residents are
issued a secure photo identification permanent resident card called the Maple Leaf Card.
Existing permanent residents must replace the Record of Landing and were required to apply
for the Maple Leaf Card before December 31, 2003.

Once the immigrant has landed and obtained a permanent resident card he/she is
eligible: (i) to work in Canada; (ii) to apply for a social insurance number which may be
obtained by mailing an application to Social Insurance Registration; (iii) to register with
the Provincial Hospitalization Insurance Program; and may be required (iv) to exchange in
his/her driver’s license.

As of June 28, 2002 and subject to certain exceptions, such as a permanent resident spouse
accompanying a Canadian citizen abroad or a permanent resident working abroad for a
Canadian business, a permanent resident complies with the newly imposed residency
obligations if he/she is physically present in Canada for a period of at least 730 days
during a five-year period. All Maple Leaf Cards are only valid for five years, and on renewal
the permanent resident must demonstrate that he/she was physically present in Canada at
least two years during the previous five years.

8.2 Tax residence

There are potentially three bodies of law that a person coming to Canada as a permanent
resident will have to consider: (1) the income tax rules of the person’s country of origin;
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(2) the Canadian tax rules; and (3) any applicable international tax treaty between Canada
and the person’s country of previous residence/citizenship.

The timing of becoming a resident of Canada for purposes of Canadian tax laws is a question
of fact. A person may be deemed to be a Canadian resident and consequently taxable on
his/her worldwide income, if he/she sojourns in Canada for more than 183 days. In order
to determine residency, other factors such as the location of the permanent home, the social
and economic ties, the residency of a spouse and dependants as well as the time spent in
Canada must be taken into consideration. The citizenship of the person and the fact that the
person entered Canada as a permanent resident are not relevant with respect to determining
residency under Canadian tax law. Upon becoming a Canadian resident, a person will be
deemed to acquire all of his/her capital real estate at a cost equal to the fair market value
of the real estate. Therefore, the immigrant is well advised to obtain valuations with respect
to his/her capital property (other than taxable Canadian real estate) held at the time of
becoming a Canadian resident.

Canada taxes individual resident and corporations incorporated in or controlled and managed
from Canada on their worldwide income. Non-residents are taxed only on Canadian sourced
income. The Income Tax Act does not contain a definition of residence. An individual will
be deemed to be a resident in Canada for the entire year, if the individual ‘sojourns’ in
Canada for 183 days or more in a year. Part 1, Division E, of the Income Tax Act sets out the
computation of the marginal rates payable by individuals. The provincial income tax rates
are added to arrive at combined marginal rates.

8.3 International taxation for residents of Canada

Upon entering Canada as a permanent resident, a person may choose to transfer income-
producing assets to a foreign trust and thereby not be required to pay Canadian tax on the
income of those assets for a period of up to five years. Generally, a trust is considered to be
resident in the country of residence of the majority of trustees who exercise management
and control of the trust’s assets. Canada will impose a tax on a non-resident trust as though
it were resident on its worldwide income at the maximum personal income tax rate if the
following conditions apply: (1) there is at least one beneficiary who is a Canadian resident;
and (2) the contributor of the property (settlor) to the non-resident trust is resident in
Canada for more than 60 months by the end of a particular taxation year.

Therefore, a foreign trust that was funded by a non-resident settlor will remain a non-resident
trust for a period of the first 60 months of residence of the immigrant settlor. At the end
of the 60-month period, the immigration trust would either be terminated and its assets
distributed or, if the immigration trust continues, it will be considered a Canadian resident
taxpayer required to pay tax on its worldwide income.
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Checklist: Real estate acquisition in Canada

Most purchases of residential real estate in Canada begin with the assistance of a real
estate broker/agent who is a licensed member of a local real estate board. The broker
will expect for his/her services a commission of the total purchase price. Generally
the listing agent will split a 6% commission (sale of residential real estate) on a 50/50
basis with the other agent.

Lawyers will not only also assist with respect to the negotiation of agreements of
purchase and sale but once the agreement has been accepted in writing (this may be
done by fax) the purchase and sale transaction will be subject to certain due diligence
and once the conditions have been waived will be closed by lawyers (or notaries in
Quebec).

Prior to the closing, the buyer’s lawyer will search for all forms of possible encum-
brances on the title, including realty taxes, unregistered liens, easements and
utility charges.

On the closing date, upon payment of the closing funds, the ownership and any
third-party interests in the real estate will be registered by the buyer’s lawyer in the
public registry system administered by local land registry offices.

When registering a transfer of real estate, for example in Ontario, the buyer is
required to pay real estate transfer tax in the amount of approximately 1.5% of the
purchase price.

There are no estate or gift taxes in Canada. Instead a transfer (disposition) of real
estate is regarded as a taxable event and if the seller’s (donor’s) cost base exceeds the
fair market value of the real estate, then 50% of the capital gain (deemed capital gain in
the case of a gift or inheritance) is subject to tax.

Canada does tax capital gains and a non-resident must provide on closing a ‘section 116
certificate’ or the buyer must hold back 25% of the purchase price and remit same
to CCRA.
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2 Real estate ownership

1 Introduction

The Republic of Croatia is the second largest country which originated from the for-
mer Yugoslavia. The declaration of independence in 1991 resulted in a four-year war
with Serbia. Although most of Croatia did not suffer any war damage, there are still
some people who wrongly believe that this remains an area of conflict. Sometimes
this draws the attention away from its clear sea, over 1,000 islands, romantic fisher-
men’s villages, stunning beaches, vineyards, Roman edifices, medieval towns and tourist-
friendly people.

Today, Croatia is an independent state, member of UN, WTO, NATO’s Partnership for Peace
Program and a state member of the EU Stabilization and Association Agreement. Croatia is
expected to join the EU by 2010. Croatia is a country of parliamentary democracy, with a legal
system similar to the civil law of other continental-European countries, such as Germany,
Austria and Switzerland. The official language is Croatian; however, English, German and
Italian are widely spoken, especially along the Adriatic coast.

The population of Croatia is about 4.5 million. The capital Zagreb is the largest city
with a population of 800,000, followed by Split (200,000) and Rijeka (150,000). Croatia is
somewhat larger than Switzerland and has 5,835 km of spectacular coastline on the Adriatic
Sea - 1,777 km on the mainland coast and 4,058 km of island coast. Of the 1,185 islands,
only 66 are inhabited. This coast is considered to be the most beautiful in Europe with
innumerable bays, inlets, coves and beaches. Most islands receive more than 2,600 hours
of sunshine per year. As well as a beautiful coast and countryside, Croatia has a very rich
culture and there are many historical places such as Pula, Split, Koréula, Trogir, Hvar or
Dubrovnik. There are five UNESCO World Heritage sites on the Adriatic coast alone.

Croatia is a country with generally high taxes, but it offers unique opportunities to people
with certain types of income, e.g. foreign pensions, bank interests and capital gains. In
addition to the charming, well-preserved nature and rich historic heritage, these fiscal
advantages make Croatia one of the most attractive European locations for residence
and retirement.

2 Real estate ownership

Ownership of real estate is provided for in the OQwnership and Other Property Rights Act and
the Land Registers Act.

Special laws may limit and remove ownership rights (subject to recovering their mar-
ket value) in order to protect national interests and safety, to protect nature or the
environment and health, and may limit ownership rights with regard to the use and
exploitation of goods of particular national interest (e.g. objects of particular cultural, histor-
ical or economical importance). Such special laws are the Defense Act, the Environment
Protection Act, the Nature Protection Act, the Agricultural Land Act, the Waters Act,
the Forests Act and the Expropriation Act which provide for the removal of owner-
ship rights when this is a matter of national interest. As well as the above, ownership
rights are also limited by stipulations of the Ownership Act which provide for neigh-
bor’s rights.
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2.1 Different forms and types of ownership

Co-ownership

Unlike individual ownership, co-ownership is ownership by several owners over a single
piece of real estate in its relative (ideal) parts. Each co-owner may freely dispose of his/her
part, in other words, he/she may alienate, encumber, etc., at any time. When a co-owner sells
his/her part of a real estate, the remaining co-owners have no right of first refusal (right
of pre-emption) unless it is agreed otherwise. Each co-owner may demand the dissolution
of co-ownership at any time; he/she may not waive his/her right to dissolution in advance,
but may validly contract limitations to the right to dissolution. The means of dissolution is
usually a matter of agreement, however, if co-owners cannot agree, the dissolution is ruled
upon by a court of law in a non-contentious procedure.

Joint ownership (joint tenancy)

Joint tenancy is the ownership by several persons of a single piece of real estate though
shares that are not relatively (ideally) determinable; but are determinable nevertheless.
Unlike co-owners, joint owners may not dispose of their shares by a legal transaction inter
vivos, and may only transfer it to another joint owner. Property that is jointly owned by
several persons may be subject to material-law disposal only if all of the joint owners agree
(unanimously). Joint ownership frequently exists in hereditary communities.

Condominium

Condominium is the ownership over a particular part (flat, business premises, garage or
parking lot) of co-owned real estate, which consists of land with a building on it or the right
to build a building. Ownership over a particular part of real estate is indivisibly connected
with the appropriate (ideal) part of the real estate to which it refers.

Ownership over a particular part of a real estate is established by the written consent of all
of the co-owners and afterwards by the entry in the land register as a right connected to a
particular co-owned part of the real estate. Condominiums may also be established in the
procedure of partition (dissolution) of a co-ownership, in which the co-owners agree to limit
their co-ownership rights by connecting a certain ideal part of the real estate with ownership
over a particular part of the co-owned real estate.

Timesharing

Timesharing is very rare in Croatia. Nevertheless, it is possible to make appropriate
agreements and such contracts should be notarized.

Right to build

The right to build is a property covenant referring to another person’s land, authorizing its
holder to build his/her own building on such land and the land owner is obliged to allow this.
The holder/owner of the right to build is also the owner of the building that was constructed
on the basis of the right to build. Once established, the right to build is transferable by
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legal transactions like any other real estate, and the ownership over the building is also
transferred with it. It is recorded by a double entry in the land register, both as a property
covenant, and as a particular land-register entity in a new file.

2.2 Easements, charges, liens and mortgages

Personal easements

Personal easements are special rights over somebody else’s real estate, on which basis a
certain person is entitled to the use of the real estate in a certain way. These are (a) the
usufruct, (b) the right to use, and (c) the right of residence. Unlike material easements,
personal easements are normally divisible rights (e.g. a co-owner may establish a personal
servitude over his ideal part). Personal easements are non-transferable (they are bound
to the beneficiary) and non-inheritable (they expire with the death of the holder, unless
they are established to the benefit of heirs as well). In this case we can only consider the
non-transferability of rights, and not the non-transferability of performing the content of
the personal easements rights (e.g. beneficiary of a personal easement may lease the real
estate). The personal easement right is established only by a legal transaction (contract,
testament).

Usufruct

The purpose of usufruct is to enable particular persons to commercially utilize things without
them becoming their property. The usufructuary right may exist related to assets, real estate
and also to properties that are creating a profit. A common form of this right is the lifetime
usufruct (e.g. father leaves real estate to his children, and the wife has the lifelong right of
using the real estate).

The usufructuary right is strictly a personal right and cannot be transferred by inheritance.
However, the implementation of the contents of this right can be transferred to third persons.
For instance, a real estate that is subjected to this right may be rented to a third person.
If the usufructuary right expires, then the right to implementation of this right by a third
person also expires. The right of usufruct does not end with the sale of the real estate if
it is registered in the land register in favor of the entitled person. The entry in the land
register is the condition for establishing the right of usufruct. Without the entry this right
does not exist.

Right of residence (habitatio)

The right of residence is another non-transferable personal easement, which gives the
entitled person a right to live in someone else’s building or to use a part of it for living
purposes. If the object of this right (e.g. an apartment) is sold, then the right of residence
remains if it was registered in the land register. This principle applies to all personal
easements.

Real servitude

Real servitude is a special right of the owner of a real estate (dominant property) to use the real
estate of another owner (servient property) for the need of his/her real estate. The owners of
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dominant and serving properties must be different persons, and it must always relate to two
different properties. A real servitude is registered to the favor of the respective owner of the
dominant property and charged to the respective owner of the serving property, and is always
connected to the real estate, whoever its owner may be. The real servitude can be established
by a legal transaction (contract, testament), by a court decision (inheritance, probate pro-
cedure, in the procedure of division of the co-ownership), by national authority (expropriation
procedure) or directly by law (adverse possession and inheritance). When acquired by a
legal transaction, the contract must be in writing, and the signatures must be notarized,
because only in this way can the entry of the servitude be registered in the land register.

Real servitudes can be divided into land servitudes (the road servitude, the water servitude,
the pasture servitude) and city and home servitudes (such as the right to lean the weight of
the building in question upon another), the right for a window in another’s wall, the right
to have part of your own building or device upon another’s property (balconies, signboards,
antennas, electrical installations, etc.), the right to take waste-water over another’s land
(servient property), etc.

Charges

A charge is the right over another’s real estate, authorizing the beneficiary to demand
that the owner of certain real estate perform certain periodic actions (giving and acting, in
contrast to easements where the acting consists exclusively of suffering and omission). The
responsibility for the execution of these actions lies with the respective real estate owner
to the maximum value of the real estate, as well as with the person who owned the real estate
at the time of the establishment of the charge to the maximum value of his entire personal
assets. The charge is a personal right and expires with the death of the beneficiary. The
right is transferred to the holder’s heirs only if this is explicitly contracted.

Liens and mortgages

Liens encumber real estate for payment of a debt, claim or obligation. Objects of a lien can
be movable or immovable property as well as rights which are usable and/or have monetary
value. The lien is the security for a debt or an obligation. To secure a debt or obligation, a
lien can be established over a property and over property rights; this can be done voluntarily
by contract or in the form of a court record; in the form of an agreement made before a
notary public; by court order; or by law (statutory).

If a lien is statutory or in the case of voluntary and court-enforced liens, the creditor, before
enforcing his/her claim, must obtain a court order (enforcement order). Litigation can be
avoided in cases of voluntary court and voluntary notary liens, where the document (court
record, notarized agreement) of establishing such a lien is itself an enforceable document.

A lien over real estate can be established only as a mortgage on an individual property, on
an ideal part of property or on several properties together. A claim secured by a mortgage
can only be enforced in court.

Fiduciary transfer of ownership

Besides the lien, another important institute is the securing of a claim by fiduciary transfer
of ownership which is exercised on the basis of an agreement (contract) between the owner
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of the real estate and the creditor. Here where the title to the property is conveyed to the
creditor, with the intention of securing a certain creditor’s claim against the previous owner
or a third person. The contract must be made in the form of a court record, a notarized
document, or as a solemnized private document made before a notary public.

Unless otherwise agreed, the debtor is authorized to use the real estate whose title is
transferred to the creditor, while the creditor is not authorized to sell or encumber the real
estate. If the creditor sells or encumbers the real estate contrary to the contract on securing
the claim, such a sale or burdening is legally valid but the creditor is responsible to the
debtor for damages.

A contract which would allow the creditor to keep the real estate if the claim is not settled
when due cannot be made in advance. When a claim becomes due, the creditor and the
debtor may agree that the creditor is to receive alternative settlement. If the creditor does
not agree to the alternative settlement, he/she is authorized to sell the real estate to settle
his/her claim, and this can be done either in court or out of court through a notary public or
an authorized sales agent. If the creditor does not settle his/her claim from the proceeds of
the property sale, he/she may settle it by selling other assets or rights owned by the debtor.

It is important to point out that the transfer of title for security and for the return of real
estate following settlement of the claim, is not subject to payment of real estate transfer tax.

2.3 Protection of ownership, proof of ownership and registration

Real estate can be acquired by a legal transaction, by inheritance, by court order and by
force of law. When the acquisition is made by a legal transaction (which must be done in
writing before a notary public), ownership is acquired by registration in the land register.
Ownership of real estate that is not registered in the land register is acquired by deposit of
a certified document, which is suitable for entering the title in the land register. An heir
acquires ownership over an inherited property at the moment of exercising the succession,
that is, at the moment of death of the legal predecessor. However, in order to obtain the
entry of his right in the land register, the heir must wait until probate has been completed
and the inheritance order becomes legally valid. With the acquisition by a court order or
by order of another responsible authority (administrative authority) the title is acquired at
the moment when the court order or other document becomes legally valid. Ownership by
force of law is acquired when all of the legal conditions are fulfilled. The most common
cases of acquisition of real estate by force of law are: adverse possession and building on
another’s land.

The procedure for registering real estate ownership is regulated by the Land Register Act.
The land register is deemed to show both the actual and the legal status of real estate.
Therefore whoever proceeded in good faith and with trust of the land register, not knowing
that they are incomplete or different to the true status of the real estate, is protected by law.
In the case of a multiple sale of a property by the owner, the ownership will be acquired by
the person who was the first to request the entry into the land register. Therefore it is in the
best interest of each acquirer of real estate to apply for registration as soon as possible after
conclusion of the sales agreement and to take advantage of the rules over the protection of
trust in the correctness and completeness of the land registers.
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3 Purchase and sale of real estate

3.1 The sales agreement

The sales agreement is to be made in writing. The signature of the party whose rights
are to be transferred, charged, removed or limited (which is usually the seller) is to be
authenticated by a notary public. If the agreement imposes certain liabilities upon the buyer
as well, his/her signature is to be authenticated also (e.g. if the buyer’s rights are to be
limited by stipulating the seller’s right of first refusal).

In order to acquire title after the conclusion of the sales agreement, the buyer must place a
request for entry of the title with the district court that has jurisdiction over the real estate.
The delivery of the real estate into the possession of the buyer is not a condition for the
acquisition of the title.

3.2 Restrictions on sale and acquisition

3.2.1  Restrictions under family law and matrimonial property regime

Spouses may have their personal and marital property. Personal property is property that
a spouse had at the moment of contracting the marriage as well as all of the property
acquired during the marriage on another basis (inheritances, gifts, etc.). Marital property
is property acquired by the spouses during their marriage. Spouses are co-owners of their
marital property in equal parts. However, if only one spouse is entered in the land register, the
third party will rely on the entry in the land register. Therefore it is strongly recommended
to register marital property under both names after the acquisition.

In case of marriages where one spouse is a foreign national, foreign laws may be applied to
their marital issues since it is a marriage with international characteristics. Such a marriage
is subject to whichever foreign law the spouses select. However, this does not apply if the
spouses married in Croatia and have a joint residence in Croatia, particularly since, in such
a case, the law relevant to their personal and marital issues, i.e. the Family Act of the Republic
of Croatia, excludes the application of foreign laws in such a situation. The same applies to
real estate issues of common-law marriage partners.

3.2.2 Options and pre-emption rights

The right of pre-emption is the right of a certain person to whom the owner of real estate
must offer this real estate first in case of a (re)sale. The right of pre-emption may be on the
basis of law or a contract. The pre-emption right may be entered in the land register.

A contractual right of pre-emption exists when the buyer makes a commitment, by a
special regulation in a contract, that he/she will offer the bought real estate first to the
seller under the same conditions and at the same price in the case of the eventual resale.
The contractual right of pre-emption can be agreed upon with a maximum duration of
five years starting from the day of the conclusion of the contract. In case of violation of the
right of pre-emption, cancellation of the legal transaction can be demanded with a subjective
period of six months and an objective period of five years, under certain conditions.
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A legal right of pre-emption is, for example, shown in the Law on Protecting and Preserving
Cultural Properties. The seller of any cultural real estate (as well as a mediator in such a
sale) is to advise the buyer that the object of the sale is a protected cultural real estate, and
that it shall be first offered to the authorities (i.e. The Republic of Croatia, Municipality, City
and County). Only if they decline to exercise their pre-emption right may the real estate be
sold to another person. The owner is obligated to inform all of these institutions of his/her
intention to sell. If no reply is received within 60 days, the owner can sell the cultural
real estate to another person. This means that before conclusion of the sales agreement,
the buyer has to check whether the owner informed all of the pre-emption right holders,
otherwise he/she is exposed to the risk of possible contract annulment. The buyer can also
be a foreign person; however, in this case it also requires consent of the Ministry of Foreign
Affairs. The duration of the legal right of pre-emption is unlimited. There are no other
forms of pre-emption rights.

An option to buy has to be made in writing either in the form of a pre-agreement without
deposit, or in a form of non-refundable deposit (kapara) agreement.

3.2.3  Agricultural real estate

Agricultural real estate is of national interest and enjoys special protection. Agricultural real
estate is used, protected and administered in the way that is determined by the Agricultural
Land Act. Fields, gardens, meadows, pastures, orchards, olive groves, vineyards, fish ponds,
reeds and marshlands are considered as agricultural real estate, as is any other land that
can be used for agricultural production. Foreign legal and physical persons cannot acquire
agricultural real estate, unless otherwise stated by an international treaty.

3.2.4 Restrictions regarding acquisition of real estate by foreigners

When acquiring real estate in Croatia, foreign nationals must fulfill the following prerequi-
sites: with the acquisition of real estate by inheritance, mutual reciprocity is presumed,
with the acquisition of real estate by a legal transaction, mutual reciprocity is required
as well as a resolution of a court or an administrative authority and the consent of the
Minister of Foreign Affairs. A foreigner can thus become a real estate owner in Croatia, if
the laws of the country of his citizenship permit Croatian citizens such a possibility under
the same conditions. The reciprocity of acquiring real estate without special restrictions for
its citizens exists within the following countries: Australia, Austria, Belgium, Canada, Den-
mark, Egypt, Finland, France, Germany, Great Britain, Hungary, Ireland, Luxembourg, the
Netherlands, Poland, the Russian Federation, Spain, Sweden, Ukraine, USA and Venezuela.
Citizens of Switzerland and Italy can become direct owners of real estate only if they have
permanent residence in Croatia. However, there is still the possibility of acquiring real
estate indirectly through a Croatian company (further information is give in section
3.8 below).

By signing the EU Stabilization and Association Agreement, Croatia has committed itself to
gradually harmonize its legislation related to the acquisition of real estate, with intention
to equalize EU citizens with Croatian citizens. The procedure for obtaining the consent of
the Minister of Foreign Affairs can take up to 10 months. Upon definite permission only a
relatively small deposit should be paid, usually 10% of the purchase price.
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Even if there is reciprocity and consent, foreign legal and physical persons cannot acquire
agricultural land (Agricultural Land Act), real estate in protected nature areas (Nature
Protection Act) or forests and forest land (Law on Forests). In the case that a foreign person
should inherit those excluded areas, that person would not acquire the title, but would be
entitled to indemnification as if the real estate had been expropriated.

3.3 Further important preconditions for buying real estate

3.3.1 Capacity to act and entitlement of the seller

A physical person becomes legally competent at the age of 18 and can make legal transactions
independently. People with limited legal competence are only those adults, whose legal
capacity to act have been partially taken away by a court order after their coming of age.
Persons with no legal competence are minors (i.e. younger than 18) as well as adults
whose legal competency was taken away by a court order (e.g. because of a mental disorder);
However, a minor older than 16 becomes legally competent by marriage or by becoming
a parent.

All legal transactions related to the real estate of people with limited competence and
persons with no legal competence must be in the form of a notarized document and must
be approved by the Social Welfare Center (the public institution for family legal protection).
The fact that the person has no legal competence must be registered in the land register
(if such a person is the owner of real estate) and must be made public. Whoever buys real
estate from such a person (notwithstanding such a note in the land register) is exposed to
the risk of having such a legal transaction annulled. If no such note is registered, rules of
trust in the truthfulness and completeness of the land registers apply.

If the seller is a company, the sales agreement must be signed by the director or other
authorized person. Accordingly, it is very important to check whether the person(s) signing
for the company are actually authorized to do so and may legally bind the company.
For a Croatian company, this may be verified by obtaining an up-to-date extract from the
commercial register.

3.3.2  Third-party claims and unpaid taxes

Abuyer is still entitled to the real estate if the land register was trusted in good faith but failed
to show the existence of any third-party rights, charges or restrictions. Exceptionally, the
person acquiring the real estate does not enjoy the protection of trust in the completeness
of the land registers regarding those rights, charges and restrictions which exist in law
(statutory), and which do not need to be registered in land registers.

Unpaid taxes do not represent an obstacle to registering the title into the land register and
therefore the land register office is obligated to permit the execution of the entry even if the
taxes were not paid, provided that all of the other conditions for title registration are fulfilled.

However, in the case where taxes are not paid within the required period, the tax authority
may enforce collection by seizing funds, selling company shares, assets or real estate, etc.
As a condition for a delay of tax payment, the revenue office can also ask for collateral,
e.g. a bank guarantee, movable property lien, mortgage, etc. However, after the title is
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transferred, the new owner of the real estate is not responsible for the unpaid tax liabilities
of the previous owner.

3.3.3  Provisions for protecting the environment, nature and the cultural heritage

The coastline is classified as general property (public domain) and, therefore, cannot be
subject to ownership regardless of whether it concerns native or foreign persons. Real estate
of particular cultural, historical or economic importance is under special national protection.
Their acquisition is equally complicated for nationals and foreigners.

3.3.4 Access to relevant records and documents

The land register is public and documents the existence and legal status of real estate.
Land registers are maintained by those municipal courts that have special land registry
offices. Land registers and their transcripts enjoy public trust and have the power of
evidence of public documents. A land register consists of land register sheets. Only one
real estate is registered on each sheet (a land register object). A land register sheet consists
of three listings: A (List of Properties), B (Ownership listing) and C (Encumbrances).
A single land register is maintained for each cadastral district. However, the land regis-
ter data often does not correspond to the cadastral data or to the actual ownership or
possession rights.

Land registers are open to the public. Anyone can demand inspection of a land register
and receive excerpts and copies of it. For an extract from a land register, the average waiting
time is about 8 days; however, in some courts it is available on the same day. A person
requesting an extract from a land register must bring 20 Kuna in duty stamps. The party
must know the number of the land register sheet in which the real estate is registered, or,
if not knowing this, must know the number of property or the building as well as the name
of the cadastral district in which the real estate is registered. The number of a plot and/or
other relevant data can be checked in the Cadastral Office.

An extract from a land register can be obtained to show the status of the whole land register
object (general excerpt) or for the part of the land register object (special excerpt). For
instance, if the real estate is co-owned by several persons, the general excerpt from the land
register would show all of the co-owners, while a special excerpt would only refer to the
information on the portion owned by one of the co-owners. An extract could also display all
registries’ entries prior to the actually registered ownership (history excerpt).

Requirements for restitution and outdated land registers

The reason for the condition of Croatian land registers and requirements for restitution
not being updated goes back to the previous political system, when expropriations were
made and when a privately owned house could be built on community owned land, which in
turn resulted in separation of the land from the building. The situation is made complicated
by the fact that many owners acquired real estate either by inheritance or other statutory
means and became owners but never registered their real estate in the land register. Thus,
it is often the case that a person registered in the land register passed away a long time
ago or has already sold the real estate in question. In those cases, the new owners simply
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failed to register the transfer of title in the land register. The situation is complicated even
further by the fact that, in certain cases, registration in the land register can take up to a
few years. However, this long period can be overcome by administrative measures which
enable the full utilization and disposal of real estate within a reasonable time. Therefore,
as the new regulations require the computerization of land registers, improvements are
already under way.

The restitution of real estate that has been expropriated under the former political system is
enabled by a law of January 1, 1997, which regulates the return of real estate to those original
owners who were expropriated by nationalization, confiscation or by other measures under
the earlier system. However, Croatian citizens had to submit the request by June 30, 1997,
and foreigners by January 5, 2003, otherwise they lost their right for restitution.

Due to the possible problems regarding requirements for restitution and outdated land
registers, the title should be checked and an excerpt from the land register requested to
ascertain whether a clean title can be acquired prior to the purchase of any real estate in
Croatia. If this is not the case, the acquisition of real estate is not recommended.

3.4 Key points that a seller should consider

Above all, it is essential for the seller to know that the payment is guaranteed. All payments
should be made through the bank or office of a lawyer or notary, which can be done in a
relatively simple manner.

Broker commissions are usually paid by the seller and are normally between 2 and 3%
of the sale price. However, a broker commission can also be required from the buyer in
cases where a real estate search order was requested. Broker commissions can be freely
negotiated by the parties concerned.

35 The execution of a real estate purchase transaction

After signing and certifying the sales contract and obtaining consent from the Ministry of
Foreign Affairs, for foreign nationals the real estate purchase procedure can be completed.
It is customary that at the moment of entering the agreement and before obtaining the
Ministry’s consent, the buyer pays a deposit directly to the seller or, preferably, to an
attorney or notary in escrow. After receiving permission from the Ministry, the buyer has
to pay the remainder of the agreed purchase price as well as the transfer tax under the tax
authority decree and then he/she may apply for registration of the title in the land register.
The acquisition of real estate takes place when the new owner is entered in the land register.

Most real estate agencies also offer advice in this area; however, it is strongly recommended
that the entire purchase procedure be executed with assistance of a reputable attorney and
a professional tax adviser.

3.6 Powers of attorney

The real estate sales agreement can also be signed by an authorized person. The signature of
the seller and authorized person must be authenticated by a notary public. The signature
of the buyer and authorized person must only be authenticated if the agreement imposes
some liabilities on the buyer.
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A special power of attorney is valid until revoked or until the buyer’s title is registered. A
general power of attorney may not be more than 12 months old at the time of title registration
application.

A power of attorney that has been issued abroad must be legalized. The land register
office will also permit the entry of private and public documents if they are authenticated
in the way prescribed by international treaties or laws. The Croatian Act on Legalization of
Documents in International Traffic prescribes that public documents issued abroad can be
used in Croatia only if they were authenticated by the Croatian Ministry of Foreign Affairs or
a Croatian diplomatic or consular mission abroad.

If a document originates from a state which is a co-signatory of the relevant Hague
convention, legalization with an Apostille is sufficient. If a document comes from a state
with which Croatia entered a treaty on document acknowledgment, it is necessary that such
document is authenticated in accordance with the regulations of the signatory state. Further
authentication is not necessary. The same rules also apply if Croatian documents are to be
used abroad.

3.7 Financing

The most frequent way of financing is a mortgage loan obtained from a local bank. However,
this kind of financing is generally only available to Croatian nationals, and it is very difficult
for foreigners to obtain local mortgage financing unless they have permanent residence or
employment in Croatia.

3.8 Purchase through a company

A legal entity, Croatian or foreign, can also be a real estate owner. However, the same
restrictions apply to foreign companies as to foreign individuals; therefore it is generally
not advisable to use a foreign company for the purchase of real estate in Croatia. It is
usually much better to transact the acquisition through a Croatian company which may,
however, be fully owned and controlled by foreign persons. This procedure eliminates the
obligation to request consent for the purchase from the Ministry of Foreign Affairs,
so the acquisition of real estate can be realized much more quickly. In addition, by using
a domestic company it is also possible legally to avoid payment of transfer tax upon the
acquisition and with each subsequent resale of the real estate.

In Croatia there are no CFC (controlled foreign corporation) or anti-avoidance regulations;
therefore adequate structures can be used relatively easily for personal tax planning and
financial privacy protection purposes.

The two most commonly used company forms in Croatia are the limited liability
company (LLC, drustvo s ogranicenom odgovornoséu — d.o.o.) and the corporation (dionicko
drustvo — d.d.). The members of an LLC and the shareholders of a corporation can be foreign
or Croatian legal and physical persons. Only physical persons, either Croatian or foreign,
can be managing directors. The minimum share capital required for the establishment of an
LLC company is approximately Euro 2,600, while the capital required for the establishment
of a corporation is approximately Euro 26,000.
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3.9 Defects and warranty claims

In the case where the seller has sold the same real estate several times, the title will be
acquired by the buyer who, in good faith, was the first to request their entry in the land
register. However, the buyer who was not the first to apply for title registration but was the
first to obtain possession of the real estate may, in exceptional circumstances, demand the
deletion of the entry of the buyer who was the first to apply for registration if this buyer
knew that ownership of the same real estate had already been transferred to someone else,
or if this buyer did not act in good faith. In such situations, the damaged party (if he/she
cannot arrange entry in his/her name or his/her entry is deleted, although he/she acted by
trusting the land register) is entitled to dissolution of the contract and compensation
from the seller who sold the real estate several times.

In general, all contracts should be kept safe in case there is a reason for legal dissolution
or if the contract should in any way be proven invalid. The buyer of a real estate is also
entitled to demand dissolution of the contract and payment of damages if, for example, the
actual surface area of the acquired real estate is smaller than the amount registered in the
land register.

For used real estate, any warranties regarding physical defects are normally relinquished by
the seller in the sales agreement. The seller is, however, responsible for any hidden defects
for a period of six months if the buyer was not aware of these defects. This period can be
longer but must be agreed in the sales agreement.

4 New construction, rebuilding and renovation

4.1 Zoning law and construction permits

Zoning and building permits are regulated by the Regional Planning Act and the
Construction Act. Each intervention in the area (construction, rebuilding, and renovation)
is to be performed in line with regional planning documents, special regulations and based
on a zone permission. The zone permission is an administration act that is given on the
basis of regional planning documents which comprise the Strategy and Regional Planning
Program of the Republic of Croatia and regional plans (county regional plan, regional plan for
special areas, city and municipal plan, general and detailed town planning). The responsible
administration is obligated to issue a zone permit within 30 days from the date on which
the correct application was filed and the required documents from other administrative
authorities (consents, etc.) were obtained. Zone permission is valid for two years from
the date of issue if an application for a building permit is placed within that time, or
if construction work has begun, for which (in accordance with the special directions) no
building permit is required. The validity of the zone permission can be extended for two
more years provided that there is no change to the regional planning documents on which
the original issue was based.

Construction work can be commenced only with a final building permit, or with final zone
permission for those structures that do not require a building permit. This applies to simple
structures (garages, storage rooms, tool houses, etc.). The authority responsible for issuing
the building permit is obligated to issue the permit within 30 days after receipt of the correct
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application. A building permit will cease unless the work is started within two years from
the date of issue. Exceptionally, this period can be extended for two more years.

Owners of neighboring lands are also parties in the zone or building permit issuing
procedure. This means that they have the right to lodge an appeal after the issuance of
the permits; therefore the building program can be considerably delayed. In such a
case, the investor to whom a zone or a building permit was issued must wait until the
administrative authority of the second instance (the responsible ministry) decides over the
objection; that is, until the zone or the building permit becomes final.

4.2 Architect’s and building contracts

It is common practice that a building contract is made with the building contractor while
a building supervision and control contract is made with a certified person. The building
contract is a contract whereby the contractor commits to erect a certain building or
to carry out certain work on an already existing object, and the investor commits to
pay the contractual price. The making of such a contract is always preceded by the so-
called preliminary actions (producing the project documentation, obtaining the building
permit, etc.).

The project documentation (preliminary plans, main plans and working plans) is to be made
by a duly authorized person — an architect, who is usually also commissioned to supervise
and inspect the construction works and to obtain the building permit along with all of the
required approvals. Relations with the architect are set by a contract, and his/her fees
are contracted in line with the official rate of the Croatian Chamber of Architects and
Building Engineers.

The building price can be contracted as a unit price (e.g. per m?) or as a total price (single
amount for the entire structure). The law allows changes to the price even when it is
contracted as fixed. If the parties do not contract the price as variable, the law allows the
contractor to increase the price if the prices of elements on which the contracted price is
based increase (e.g. building material price increase) between the start and the fulfillment
of the contract. The building contract may also contain a ‘turnkey’ clause, meaning that the
contractor is to furnish all works independently and to deliver the finished object to the
investor. In this case, the contracted price also includes the sum of all unpredictable works.
Where the price has significantly increased above the contracted price, the investor may
terminate the contract.

4.3 Completion of construction and formalities

The completed building may be used after the responsible authority has delivered permission
(utilization permission) for its use. The utilization permission is given after a technical
examination. Furthermore, an acceptance protocol is to be prepared before moving in.
The acceptance protocol is to be signed by both the buyer and the seller. With new
condominiums, all owners must sign an agreement in regard to building maintenance which
will regulate how high the monthly maintenance and reserve payments should be and who
should be responsible for organizing the maintenance, etc.
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4.4 Deficiencies and warranty claims regarding new construction

The contractor is obligated to guarantee to the investor permanent supervision over the
work and inspection of the materials used. The contractor and the designer are responsible
for rectifying any construction or quality defects, whereby the contractor is responsible
for the execution and the designer for the building plans. The investor and his/her legal
successor may claim against defects within 10 years from the acceptance of the building.
It makes no difference whether the claim concerns hidden or obvious defects. This time
period can be neither waived nor limited in the contract.

5 Rental and tenancy

5.1 Rental and lease agreements

A lease agreement is to be made in writing and signed before a notary public. The person
leasing the real estate is obligated to submit the lease agreement as well as all of the
charges with respect to the rent details to the local authority and the responsible revenue
office. The person leasing the real estate has a lawful lien on furniture and other movables
belonging to the tenant and members of his/her household in case of overdue rent or
damage compensation. The person leasing the real estate can retain these movables until
the owed rent or compensation is paid.

The same rules also apply to land lease. Land rental is subject to the Agricultural Land Act,
but only in cases where the State leases land that is in its ownership. Rental of private land
is subject to general rental and lease regulations.

There are no special regulations on the legal protection of tenants. However, they are
entitled to enter the lease agreement in the land register.

6 Succession and gifts

6.1 Applicable law and jurisdiction

As already mentioned, foreign citizens can acquire real estate in Croatia through inheritance
and gifts under the assumption that mutual reciprocity exists.

The Conflicts-of-Law Act contains stipulations on applicable laws and court jurisdiction in the
matters of succession in cases where this is not regulated by bilateral international treaties
and conventions. Therefore, this Act rules that inheritance is subject to the laws of the state
in which the testator was a citizen at the time of death and that the capacity for creating a
testament is subjected to the law of the state in which the testator was a citizen at the time of
making his will. However, the estate of a foreigner consisting of real estate located in Croatia
isin the exclusive jurisdiction of the Croatian courts. When applying stipulations on applicable
laws, it is important to point out that an authorized court in Croatia is obligated to establish the
contents of any foreign material law that is to be applied. Also, parties in the court proceedings
(heirs) can submit a public document which discloses the contents of the foreign law.

With regards to inheritance by foreigners, special restrictions regarding certain matters
ruled by special laws (agricultural land, forests, etc.) are to be borne in mind. If such special
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regulations rule that foreigners cannot have or cannot acquire title to real estate, this means
that upon the death of a predecessor holding title to such real estate, the heirs cannot
acquire title by succession, but would be entitled to the reimbursement of its market value.

6.2 Fundamentals of the succession and gift/donation laws of Croatia

Legal (statutory) succession

Statutory heirs are divided into the following orders: heirs of the first order, which include
the decedent’s descendants, the decedent’s adopted children and their descendants as well
as the decedent’s spouse. They all inherit equal portions. Heirs of the second order include
parents of the decedent, the spouse as well as the siblings and their descendants. Decedents
without descendents are succeeded by their parents and spouse. Decedent’s parents inherit
together one-half of the estate (to be shared equally) while the spouse inherits the other half.
If both parents die before the decedent, the spouse inherits the whole estate. If the decedent
does not have a spouse or the spouse dies before him/her, the decedent’s parents inherit the
whole estate, shared in equal parts. If one of the decedent’s parents die before the decedent,
the part that would have been inherited by that parent is inherited by the surviving parent.
The third order of succession consists of the decedent’s grandparents while the fourth
order of succession consists of the decedent’s great-grandparents. Any decedent who did
not leave behind any descendents, parent or a spouse is succeeded by his grandparents.

Succession by will

There are several types of last wills and testaments: personal testament, witnessed testa-
ment, judicial testament, and international testament. It must be noted that stipulations on
international wills were added to the Succession Act and that Croatia is co-signatory to the
Hague Convention on the conflicts of laws relating to the form of testamentary dispositions,
concluded October 5, 1961, and that all co-signatory states recognize, with regard to this
form, wills made in line with the Convention and the laws of the co-signatory states.

According to Croatian inheritance regulations, the testator is not completely free in managing
his/her property in his/her last will and testament. In other words, there is a circle of people
to whom the testator must leave part of his/her estate. These are the so-called obligatory
heirs. Obligatory heirs are the testator’s children, adopted children along with their
descendents and the testator’s spouse. The testator’s parents, adoptive parents and other
predecessors are only considered as obligatory heirs if they are permanently incapable of
working or if they do not have sufficient means to survive.

Gifts

Gifts are subject to the provisions of the General Civil Code. A gift is a contract whereby
the donor gives something to the beneficiary voluntarily and without compensation. Any
transferable article or right can be a subject of a gift. A gift contract may be revoked, e.g.
because of the donor’s subsequent impoverishment, ingratitude of the beneficiary, breach
of maintenance liability, etc.

A gift contract without simultaneous delivery of possession of the given thing (e.g. promise
to donate or donation at the moment of death) must be in the form of a notarial document. In a
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gift with simultaneous delivery of possession, no special contract form is required. However,
if the object of the gift is a piece of real estate, the contract must be made in writing and
the donor’s signature must be notarized. The gift contract on real estate, depending on the
content of obligations taken over by parties, has to be signed in a prescribed form.

7 Taxes and charges
7.1 One-time taxes and charges on purchase

7.1.1 Real estate transfer taxes

There are two kinds of transfer taxes which apply, depending upon the type of real estate
and upon who the seller is. Generally, newly built structures are charged at 22% value
added tax (see the following section), while other real estate is charged at 5% real estate
transfer tax.

Type of real estate Status of previous owner Tax

Land Not relevant 5%

Older structure (built before 31.12.1997) Not relevant 5%

New structure VAT exempt 5%

New structure Not VAT exempt 22% and 5%

Every transfer of real estate in Croatia is subject to real estate transfer tax — whether
by purchase, exchange, inheritance, gift, release of real estate from company assets, the
acquisition of real estate in a procedure of winding-up or bankruptcy, the acquisition on
the basis of a court order or by another authority, as well as all other kinds of real estate
acquisition by other persons. All agricultural, building and other land is taxable; all business
and other buildings built prior to December 31, 1997, acquired and taxed in accordance
with the Real Estate Transfer Tax Act, regardless of who sells them; all used and newly built
real estate disposed of by persons who are exempt from VAT (individuals, banks, insurance
companies, etc.), as well as all further transfers of newly built real estate, initially acquired
by persons exempt from VAT who, therefore, could not have reclaimed the paid VAT.

Real estate transfer tax is paid by the acquirer of the real estate — domestic or foreign
individuals or legal entities. However, the seller of the real estate is responsible for the
payment of transfer tax as well as the buyer in cases where he/she agreed to take over
the obligation for the payment of the tax in the purchase agreement. The assessment of
the amount of real estate transfer tax is based on the market value of the real estate at
the time of its acquisition. The tax office is authorized to determine the market value of
real estate.

Tax exemption occurs in some cases of inheritance, donation and other acquisitions
without payment: persons acquiring certain parts of a real estate upon the termination
of a co-ownership or upon the distribution of jointly owned real estate; acquisition by the
decedent’s or the donator’s spouse, descendants, ancestors and adoptive children; persons
acquiring real estate under a lifetime support agreement, and who are successors of the
first degree related to the person disposing of the real estate; acquisition by former spouses
when settling their real estate matters in divorce proceedings. Bringing real estate into a
company as contribution in kind is not taxable.
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Tax liability occurs at the moment of concluding a contract or other legal transaction
by which real estate is acquired. The real estate acquirer is to declare the tax liability to
the tax office holding jurisdiction over the real estate within 30 days of concluding the
contract. The real estate acquirer must pay the due tax within 15 days from the receipt of
the tax demand.

The real estate acquirer may reclaim the tax paid if the real estate title transfer is terminated
with the agreement of both parties within 60 days from conclusion and before the new owner
is registered in the land register, or if such contract is terminated or annulled by the court.

7.1.2  Sales tax (value added tax)

Value added tax (VAT) is regulated by the Value Added Tax Act and the Value Added Tax
Rules. The regular VAT rate is 22% and payable only on the value of a newly built building,
or a used building for which the VAT was already paid if disposed of by a business VAT
payer. When such buildings are bought by a non-business individual, VAT must be paid by
the buyer at 22% of the building value plus the transfer tax to the amount of 5% of the land
value. Each possible subsequent sale of such real estate is taxed at the 5% transfer tax only.

The rule is, therefore, that if real estate was charged with the 5% transfer tax when sold
for the first time, it will remain within this tax regime for any subsequent transfers. This
rule is not applicable with regards to VAT, because real estate taxed with 22% VAT remains
in this taxation regime only when sold between businesses which are VAT registered. So,
for instance, if real estate that was previously within the VAT regime is acquired by a
non-business individual, then such real estate passes into the 5% taxation regime for each
subsequent sale.

7.1.3  Real estate registration and notary charges

Upon concluding a real estate sales agreement, the seller’s signature must be authenticated
by a notary public. Registrations in the land register and the transfer tax payment procedures
require six copies of the contract. The notary fee for signature authentication is Kuna 75
(approx. Euro 10). The fee for the land register entry is Kuna 250 (approx. Euro 35).

7.2 Annually recurring taxes and charges

7.2.1 Real estate tax

A special holiday home tax is payable by all legal and physical persons who own a holiday
home. Every building or part thereof used occasionally or seasonally is considered to be
a holiday home. Taxes on holiday homes are between Kuna 5 and 15 (approx. Euro 0.70
to 2) per annum per square meter of the effective area of the holiday house. Holiday home
tax rates are set by the town or the municipality and will depend upon location, age and
infrastructure. The persons responsible for the payment of the holiday home tax have to
submit all data concerning their holiday homes to the responsible tax office by March 31
each tax year. Holiday home taxes are payable within 15 days of the receipt of the tax bill.

Apart from the holiday home tax, no other land or real estate tax is levied in Croatia.
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7.2.2 Income tax

Physical persons residing in Croatia pay taxes on income obtained world wide. Persons who
are not resident in Croatia only pay taxes on the income generated in Croatia (limited tax
liability). Income tax is payable at the following rates:

o 15% on income from dividends (withholding tax)

. 15% on income from leasing or renting real estates or movable property
. 15% on income from insurances

o 35% on income from interest (withholding tax)

as well as on the all other income:

. 15% up to Kuna 3,000 (approx. Euro 400) per month

. 25% on any additional income between Kuna 3,000 and 6,750 (approx. Euro 400 and
900) per month

. 35% on any additional income between Kuna 6,750 and 21,000 (approx. Euro 900 and
2,800) per month

. 45% on any additional income which is more than Kuna 21,000 (approx. Euro 2,800)
per month.

It is to be noted that with the taxation of real estate rental income, there is an allowance