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Preface

This is a short book, but it took a long time to write. In two previous books, Beyond
All Reason and Desperately Seeking Certainty, we criticized some currently  popular 
theories like originalism, the view (held by many conservative constitutional 
 scholars) that the Constitution’s meaning is fi xed by the history of its creation. 
We also criticized theories of leading scholars at the other end of the ideological 
spectrum. Having taken shots at the views of so many of our academic colleagues, 
it seemed only fair that we lay out our own views of how law, and constitutional 
law in particular, should operate. Easier said than done! It took us longer than we 
would like to admit to crystallize our own views, let alone write them up in a com-
prehensible fashion.

Our thesis begins with the assumption that many key constitutional cases leave 
judges with leeway because the results are not clearly dictated by any source of con-
stitutional authority, whether the language of the Constitution, its history, or prec-
edent. We believe, however, that this leeway does not preclude reasoned decision 
making. Our major aim is to explain and defend the thesis that even in hard cases, 



reasoned legal decisions are possible. We also want to show how judges can make 
such decisions, what kinds of judges are likely to be best at doing so, and which 
institutional structures are most conducive to reasoned decision making.

One goal of this book is to defend the role of the judiciary, particularly the 
Supreme Court’s role in shaping constitutional law. American constitutional law 
has developed as a series of Supreme Court decisions erected on a foundation of 
constitutional text and history. Critics sometimes argue that as currently practiced, 
constitutional law is just a charade whereby judges conceal their political views 
and pretend that decisions are based on something beyond personal preferences. 
Although these critics agree on the diagnosis, they disagree about the cure. Some 
want judges to play a smaller role, leaving constitutional decisions to the political 
process; others want judges to follow some methodology that will supposedly lead 
to objective, nonpolitical results. As to the latter, it is well to recall the words of 
 Justice Cardozo, one of the giants of twentieth century jurisprudence: “[W]e all 
need to utter [a prayer] at times when the demon of formalism tempts the intellect 
with the lure of the scientifi c order.”1

If judges must attain perfection in order to be legitimate, the critics are clearly 
correct in their disdain for our current body of constitutional law. But this demand 
for perfection is a guarantee of failure. We view the judiciary as a human institu-
tion, and so we ask only whether the judiciary can do its job well enough to make 
the enterprise worthwhile. We believe the answer is clearly yes: Judges collectively 
can do a reasonably good job of deciding constitutional issues, guided by text, 
precedent, history, and contemporary values. As a great Chief Justice of the Israeli 
Supreme Court put it, “[t]he life of the law is complex. It is not mere logic. It is not 
mere experience. It is both logic and experience together.”2

The materials with which judges work do leave room for leeway, but 
we think judges can operate within this leeway in a responsible, reasoned way. We 
think judges do fairly well on the whole; they might do a little better with some 
changes in legal culture and institutional processes. In short, we think judges can 
be both guided by “the law” and also active participants in molding the law.

The biggest barrier to accepting this view is the common assumption that 
law equates with logic and is therefore the opposite of discretion. We believe, 
however, that the reasoned exercise of discretion is not an oxymoron. In this, 
we follow in the footsteps of the old “legal process” theorists of the 1950s, but 
we reject their assumption that reason will necessarily produce “right answers” 
if judges are suffi ciently smart and suffi ciently principled. Decisions inevitably 
involve judgment calls, and reasonable people will sometimes disagree about the 
best answers.

x  Preface



We should make a brief comment on references. We provide sources for 
direct quotations and other key materials in the notes. All of the sources for each 
 paragraph are combined in a single note. For readers who are interested in explor-
ing topics in more depth, we also have a lengthy discussion of the literature at the 
end of the book.

For readers who have not followed the debates on constitutional theory, it 
may be helpful to explain some basic terminology at the outset. Here are some key 
terms:

• Originalism is the view that, at least where an issue is not irrevocably 
settled by precedent, cases should be decided on the basis of the original 
meaning at the time a constitutional provision was adopted. Sometimes 
this approach is phrased in terms of the original intent of the framers or 
the original understanding of those who ratifi ed a constitutional provi-
sion. More recently, originalists have tended to refer to the original “mean-
ing” of the constitutional provision. The key element is that constitutional 
meaning is fi xed, at least where it can be ascertained, in the late eigh-
teenth century when the original Constitution and the Bill of Rights were 
adopted, or in the mid-nineteenth century when the Fourteenth Amend-
ment was adopted. Those holding the opposing view are more apt to refer 
to the “living Constitution.”
• Textualism is closely related to originalism, especially in its “original 
meaning” form, but emphasizes the importance of the specifi c words used in 
the Constitution.
• Foundationalism is the view that constitutional law should rest on a 
 single value (such as majoritarianism or protection of individual rights) or 
a single interpretive strategy (such as originalism or textualism) rather than 
involving a pluralist constellation of values and methods of interpretation.
• Pragmatism is a word that seems to mean many things to many peo-
ple. In the constitutional setting, we view it as entailing the pursuit of mul-
tiple goals (such as legal stability, majoritarianism, and protection of minority 
rights). More generally, it is the view that judicial decisions, at least in hard 
cases, inevitably require a consideration of values and not merely an “objective” 
application of authoritative texts (whether constitutional, statutory, or judi-
cial). Constitutional provisions and precedents thus are incapable of generating 
answers to hard cases on their own—which does not mean they are irrelevant.
• The countermajoritarian diffi culty refers to the supposedly anti-
democratic nature of judicial review, since it allows courts to overturn the 
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 handiwork of elected offi cials. Much of constitutional theory seems to view 
this as the central problem of constitutional law, although we will argue 
 otherwise.

As with all our books, we could not have done it alone. We thank Stephen 
Jordan, Andy Lewis, and Hannah Edelman for providing a variety of research assis-
tance, and Dianne Farber and Paul Edelman for carefully reviewing the fi nal text. 
Janelle Steele took a pile of individual chapters—in two different word processing 
formats—and turned them into a manuscript suitable for further mix-and-match 
editing. Over the years during which we worked on this book, four different deans 
have offered us support, fi nancial and otherwise: Bob Berring, Christopher Edley, 
Edward Rubin, and Kent Syverud. Finally, we thank the friends and colleagues 
who have helped us develop and hone our approach to constitutional adjudication. 
Because this book is an outgrowth of such a long gestation, it is diffi cult to list all 
of the individuals who contributed to our thinking. We are, however, deeply grate-
ful to all of those with whom we have discussed these issues, including friends who 
vehemently disagree with us.

Dan Farber
Berkeley, California

Suzanna Sherry
Nashville, Tennessee
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3

This is a book defending judicial review: the power of courts to strike 
down laws that violate the Constitution. Judicial review was an Ameri-

can invention, but it has spread to most democracies around the world. Courts 
in countries as diverse as Canada, India, Israel, Germany, and South Africa now 
exercise the power to enforce their constitutions.

Ironically, American judicial review has seemingly suffered a kind of crisis 
of legitimacy at home just when it has attained acceptance abroad. Some critics 
denounce judicial rulings as politics disguised in legal jargon. Other critics seem-
ingly believe that judicial review can be salvaged, but only by adopting some rigid 
method for deciding cases, such as strict adherence to the original understanding of 
the Constitution at the time of its adoption. Both sets of critics agree that consti-
tutional law, as it has actually been practiced, allows a few justices to impose their 
political preferences on the population at large. Their solutions may vary, then, but 
their diagnosis of the problem is the same: When it comes to judicial discretion, 
it is either the heavens or the abyss. The rhetoric adopted by critics suggests that 
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4  Judgment Calls

constitutional decision making comes in only two fl avors: either pure politics or 
pure formalism. Unless judges in constitutional cases can be tightly constrained by 
“strict constructionist” approaches such as originalism or textualism—and some do 
not think this is possible—the only alternative seems to be the unfettered discre-
tion of politicians masquerading as judges. For these scholars, there is no middle 
ground.1

We disagree, and in this book we describe and defend this middle ground. 
Constitutional decisions can be judicial and principled (and thus fi rmly rooted in 
the rule of law rather than in politics), as well as judicious and pragmatic (and thus 
range beyond the narrow confi nes of text and original intent). Good constitutional 
adjudication should be neither the mechanical application of formal rules nor the 
freewheeling exercise of pure politics.

Lawyers know that some arguments are “rational”—they do not violate any 
of the rules of logic—but not reasonable; others fail to qualify as legal arguments 
because they involve extraneous considerations. Our thesis is that judicial deci-
sions can be judged on the basis of this standard of reasonableness—whether their 
readings of texts are plausible, whether they consider all of the relevant factors 
(but not others), whether they acknowledge and adequately account for compet-
ing considerations, whether they articulate plausible distinctions and intelligible 
standards—in short, on the basis of the strength of their legal reasoning. This may 
seem like an uncontroversial thesis—and it should be—but in fact we have received 
remarkably sharp rejoinders from skeptics.

To be clear, we do not mean that legal reasoning is a purely objective exercise 
that has no connection to the varying perspectives and values of judges. Judges do 
not operate in a vacuum, and their worldviews inevitably—and properly—shape 
their rulings in hard cases. But judges operate in a different world than do legis-
lators. There are both internal and external constraints on their decisions. These 
constraints do not provide defi nitive answers to every case. Especially in important 
cases, reasonable judges may differ about the correct outcome. How judges resolve 
these hard cases is inevitably connected with their views of the world and their 
political leanings. But there is a space between ironclad logic and unrestrained dis-
cretion, a space in which judges as well as administrative offi cials often operate. Try-
ing to eliminate this middle ground is fruitless. Instead, we need to consider how 
judges can responsibly exercise their leeway in deciding hard cases—or in other 
words, what makes it possible for the rule of law, rather than lawless fi at, to operate 
in a world that lacks the comforting certainty of mathematical reasoning.

This book seeks to present a new picture of judicial review—new in the way 
it combines elements, though not in the individual elements. We seek to reconcile 
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the democratic rule of law with the recognition that judges have discretion. That 
discretion sometimes requires judges to make controversial value judgments. Our 
argument is directed in part against those who see a stark choice between a for-
malistic conception of law and raw politics as the basis for judicial decisions. Our 
approach to constitutional adjudication, then, cannot be captured in a catchword 
or a set of instructions. We must instead describe in detail the processes by which 
judges should—and largely do—decide constitutional cases, and the built-in con-
straints that fi lter the effect of politics or personal values.

Implicit in this vision of judicial reasoning is an understanding of the role 
of the Supreme Court in American society. We do not see the Court as either the 
keeper of ancient wisdom (as some originalists seem to) or a crusader for social 
reform (as some progressives would like). Rather, we view the Court’s role as evo-
lutionary, fostering change and also maintaining stability. Sometimes the Court’s 
role requires it to frustrate the efforts of elected offi cials or ignore some indications 
of public opinion. This is not surprising given that a key role of constitutions is to 
protect political minorities. But constitutions are also meant to empower govern-
ments and democratize the political process, and it is not surprising that these too 
are functions of the Court.

In order to understand how judges should implement this role, we will address 
a broader range of questions than one might expect to fi nd in a book on constitu-
tional adjudication. Indeed, we will not talk much about the text of the Constitu-
tion, because—as we suggest in the next chapter—it usually does not offer much in 
the way of either guidance or constraint. Instead, we will focus on both positive and 
negative infl uences on judicial decision making. So we include a lengthy discussion 
of the role of precedent as well as comments on seemingly unrelated topics such as 
legal education, the structure of the American judiciary, and the judicial selection 
process. Focusing on how all of these infl uences work together to shape judicial 
behavior will give a much more realistic picture of judges and judging. It will help 
us evaluate the current state of constitutional adjudication as well as enable us to 
suggest improvements.

In the chapters that follow, we try to describe the judicial role from both a 
positive and negative perspective, to explain both what judges should aspire to and 
what keeps them from straying too far from those aspirations. The former turns out 
to be the briefer discussion. Much of our emphasis in this book is on the forces that 
help channel judicial decision making and prevent it from degenerating into simple 
fi at. This emphasis is a response to current tendencies to view constitutional deci-
sions as an exercise in ideology or to go to the other extreme by trying to shackle 
judges to a rigid theoretical framework.
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In emphasizing the restraints on judges, we do not mean to ignore the degree 
of creative statesmanship involved in the judicial role. Good judges do not feel 
free to make constitutional law into whatever shape they desire, but they do feel 
the responsibility to advance the basic goals of our constitutional democracy in a 
changing world. They do not think of themselves as legislators or as having a free-
wheeling mandate to improve the world, but they take seriously the impact of their 
decisions on society.

Taking judging seriously requires us fi rst to place judicial review in context. 
We begin, therefore, by “normalizing” judicial review. In the next two chapters, 
we argue that rather than being an antidemocratic aberration, judicial review is an 
integral part of our constitutional system.

Having rehabilitated judicial review as an American institution, we turn our 
attention to how good judges make decisions. In chapters 4 through 6, we ana-
lyze the concepts of discretion and judgment, showing how to distinguish between 
 arbitrary decision making and responsible legal judgments. These three chapters—
part II of the book—form the core of what might be called our positive description 
of judging. They offer both guidelines for judges who honor the rule of law and 
criteria for evaluating judicial decision making.

But readers concerned about judicial discretion will want more reassurance. 
We therefore turn in parts III, IV, and V to the pressures that keep judges from 
either freely imposing their own values or deciding cases on a purely ad hoc basis. 
We describe and defend three key safeguards against judicial lawlessness: (1) adher-
ence to precedent, (2) process constraints, including reasoned deliberation, trans-
parency, and incrementalism, and (3) internalized norms. Although these might 
not seem like powerful restraints on judges’ political impulses, we will demonstrate 
that they do have real effects. We rely not only on our intuitions as students of the 
legal system, but on rigorous empirical studies. And even where these safeguards do 
not serve to constrain, they nevertheless provide tools with which to evaluate and 
critique less than stellar judicial behavior.

Justice Holmes famously said that the life of the law is experience rather 
than logic. With this injunction in mind, we turn away from abstractions in the 
fi nal portion of the book to provide some critical examples of how the Court 
has sometimes succeeded and sometimes failed in its exercises of judgment. As 
case studies, we have picked three of the most important and sensitive issues that 
the Court has confronted in the recent past: terrorism, abortion, and affi rmative 
action. None of the judicial opinions in these areas comes close to being perfect. 
They fail in various ways, and with varying degrees of seriousness, to meet the 
ideal of reasoned decision making that we have advocated. Nevertheless, they 
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show that judicial decision making is not just a matter of ideology. Precedent, 
history, and values do matter, and the result is something that cannot be readily 
dismissed as judicial fi at.

Our purpose is not to place judges on pedestals. They are generally respon-
sible, hard-working individuals, but as prone to error as the rest of us. Nor are they 
moral prophets or social reformers who can rescue society from its follies. What 
judges can do, however, through the evolving fabric of constitutional doctrine, is to 
provide a framework for democratic governance—one that respects the authority 
of the majority while providing basic protection for minorities. That is not every-
thing, but it is a lot—and it is worth celebrating and protecting.
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Much of the discussion about judicial review is distorted by an almost 
superstitious sense that it is a suspect practice. This attitude leads 

either to an overwrought fear of undemocratic rule by unelected federal judges, 
or to an effort to tame this fear by making the judges mere puppets of the framers 
of the Constitution. This suspicion of judicial review seems increasingly anachro-
nistic in a world in which judicial review is the rule rather than the exception for 
democracies.

The reason for this spread is simple: Much of the rest of the world has come to 
share the traditional American view that some basic values are too important to be 
left entirely to the protection of politicians. Majority rule by itself cannot be trusted 
to protect religious, political, racial, and geographic minorities from oppression, 
nor to protect fundamental human rights when they are needed by the powerless 
or the unpopular. Nor do elections offer a complete check against the desire of 
politicians to aggrandize their power and enrich their friends. These are lessons 
Americans learned early, in the years before the Constitution was drafted. Others 
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12  The “Problem” of  Judicial Review

have learned the lesson more recently in the post–World War II wave of protections 
for human rights—or even more recently in the post-9/11 world.

In this chapter, we will trace the history of judicial review, showing just how 
deeply rooted it is in the American tradition. The alternatives simply proved unac-
ceptable. One alternative would have been to abandon the idea of the Constitution 
as setting enforceable limits on government. Americans, however, have never been 
willing to give up this idea in favor of treating the Constitution as merely a set of 
political aspirations. The other alternative was to give other governmental entities, 
either singly or in combination, the power to make binding interpretations of the 
Constitution. As we will see, the only serious effort to implement that approach 
was by the South before the Civil War, where constitutional theorists argued that 
the states were the ultimate arbiters of constitutional issues. The Civil War demon-
strated just how dangerous that idea was. In the end, judicial review emerged as the 
solution to resolving constitutional disputes and checking political offi cials.

The origins of  judicial review

A casual reader of op-ed columns might come away with the idea that judi-
cial review was invented by Earl Warren in the 1960s. Nothing could be further 
from the truth. Judicial review has a much deeper history. American courts were 
exercising the power of judicial review—that is, the power to invalidate statutes 
inconsistent with a constitution—even before the adoption of the United States 
Constitution. They have done so ever since.

Chief Justice John Marshall famously defended the practice in the 1803 case of 
Marbury v. Madison, and students are often left with the impression that he 
invented it out of whole cloth. But judicial review was in fact a common practice 
long before then. Since that time, courts have used the same power to shape the 
contours of American federalism, to defi ne the scope of legislative, executive, and 
judicial authority, and to set the balance between individual rights and governmen-
tal power.1

In cases whose names are household words and cases that are long forgotten, 
courts have measured the constitutionality of state and federal statutes, presidential 
and agency actions, and all manner of state and local governmental conduct. It 
is judicial review that gives our Constitution its practical bite and makes it more 
than mere rhetoric. Without it, government offi cials would be free to evaluate the 
constitutionality of their own conduct—and it is unlikely that they would fi nd it 
wanting. States could segregate schools, police offi cers could coerce confessions, 



The Inevitability of  American Judicial Review  13

municipalities could ban peaceful protest demonstrations, the president could seize 
private property, and legislatures could prohibit speech critical of the government. 
Lest the reader think we are exaggerating: Each of these governmental actions has 
occurred, and each has been invalidated by a federal court.

The critics we discuss in the next chapter contend that judicial review is fl awed 
in theory because it is undemocratic and fl awed in practice because it does at least 
as much harm as good. These criticisms are weak in their own right, but they also 
fail to compare judicial review in a realistic way with its alternatives. We cannot 
ask whether judicial review is desirable without asking “compared to what?” And it 
turns out that in the American context, the alternatives were all historically unten-
able, and they remain so today.

Unlike many American legal traditions, which are largely derived from English 
law, judicial review was an American invention with only a few precursors in Eng-
lish legal thought. But historical circumstances virtually guaranteed that Americans 
would turn to the judiciary to enforce the limits of their written constitutions. In 
the American constitutional regime, there are in theory four potential institutional 
contenders for the title of fi nal constitutional arbiter: the Congress, the president, 
the states, and the courts. As a historical matter, however, each of the fi rst three 
possibilities was rejected, leaving only the courts as authoritative interpreters of the 
Constitution.

The unsatisfactory alternatives to judicial review

The fi rst alternative to judicial review is the traditional (but now changing) 
English system in which complete power resides in the legislature. Under conven-
tional English constitutional theory, the word of Parliament is the fi nal authority, 
and no power can limit its autonomy. But in the American context, a similar variety 
of congressional supremacy was never really in the cards.

Having experienced the excesses of Parliament—in which the American colo-
nies were not represented—the founding generation was determined not to leave 
Congress as the sole judge of the constitutionality of its own actions. In particular, 
American revolutionaries preferred Coke’s constitutionalism to Blackstone’s parlia-
mentary supremacy. In a case that was virtually ignored in England but lionized in 
the colonies, Lord Coke wrote that “when an Act of Parliament is against common 
right and reason, or repugnant, or impossible to be performed, the common law will 
controul it, and adjudge such Act to be void.” William Blackstone, on the other hand, 
opined in his infl uential Commentaries that if Parliament enacts an unreasonable law, 
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“I know of no power that can control it.” American colonists learned to their detri-
ment that Blackstone more accurately portrayed English jurisprudence, and they 
therefore turned to Coke for inspiration for their own constitutional scheme.2

If the colonial experience inclined Americans away from congressional 
supremacy, so too did constitutional theory. The existence of a written constitution, 
with procedures for amendment, may not be utterly incompatible with legislative 
supremacy, but it did make it hard to maintain that Congress was the ultimate 
sovereign in the same sense that Parliament was sovereign in England. Indeed, the 
quintessentially American faith in the power of legal texts—refl ected in a long-
standing tradition of written compacts and constitutions going back to the May-
fl ower (literally)—further distanced Congress from Parliament and made legislative 
supremacy all the more unlikely. And the American fear that republican govern-
ments exhibited a universal tendency toward eventual corruption and tyranny led 
to a need for some check on legislative excesses.

Nor could congressional supremacy rest on a notion of popular sovereignty, 
since it was hard to identify Congress as the sole embodiment of that sovereignty. 
With senators allocated on the basis of states rather than population and originally 
selected by state legislatures (until the adoption of the Seventeenth Amendment in 
1913), the Senate could not be considered an incarnation of the popular will. More-
over, the president had at least as good a claim to represent the entire American 
population as did Congress, and the state governments also had a collective claim 
to represent the people. As just one of several institutions with a claim to represent 
the popular will, then, Congress enjoyed no special status as constitutional arbiter 
and no special right to judge the constitutionality of its own actions.

Thus, by the early decades of the nineteenth century, American commentators 
saw the courts as guardians of the rights of the people against legislative excess. 
One described the judiciary as “the bulwark of the Constitution to guard it against 
legislative encroachments.” Another noted that “much reliance was placed on the 
security, which the due exercise of the judicial power would accord, to the rights of 
states, as well as of individuals, when infringed or invaded by the encroaching spirit 
of legislative bodies.”3

Congressional supremacy is, if anything, even less appealing today. Congress is 
one of the least popular of all governmental institutions, and there is no chance that 
the public would entrust it with fi nal authority over all of our liberties.

Presidential supremacy over constitutional interpretation was also more of a the-
oretical possibility than a real one. The colonists were no happier with the king than 
they were with Parliament, and indeed a number of early state  constitutions provided 
for a very weak executive. New Hampshire’s 1776 constitution had no executive at all. 
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Later experience—especially during the Revolutionary War— convinced American 
constitution writers that a somewhat stronger executive would be better able to con-
duct wars and other foreign affairs, and might also serve as a counterbalance to the 
legislature. But the mistrust of an overly strong executive lingered. A president who 
is the fi nal judge of the constitutionality of his own actions—at least in the domestic 
context—comes close to what one commentator has called “elective Caesarism,” and 
is certainly incompatible with our constitutional traditions. In fact, our system of law 
has generally evolved in the opposite direction, bringing executive action squarely 
under judicial oversight. Recent experience, at least in our view, does not inspire confi -
dence in the likelihood that the executive will provide a reliable safeguard for liberty.4

In theory, all three branches of the federal government might have shared 
authority to interpret and enforce the Constitution. Known as “departmental-
ism,” this view has always had some adherents. Under a departmentalist regime, 
each branch would be supreme within its own sphere: Congress would determine 
whether its enactments were constitutional, the president would judge his own 
actions, and the Court would decide which laws it would enforce.

Ultimately we did adopt a form of departmentalism, but in only one direction. 
Modern judicial review gives the Supreme Court the last word only if it holds an 
enactment unconstitutional. If it decides instead that a particular course of action 
is consistent with the Constitution, other governmental actors may still decline to 
follow the course of action if they believe that it is unconstitutional (or even simply 
unwise). For example, even if the Court holds that a particular federal law is valid 
under the First Amendment, members of Congress who think otherwise are still free 
to vote to repeal that law. Similarly, if the president thinks a proposed law would be 
unconstitutional, he is free to veto it, even if he believes that the courts would uphold 
the law. Thus a proposed law can be blocked if Congress thinks it is unconstitutional 
and refuses to adopt it, if the president thinks it is unconstitutional and refuses to 
sign it, or if the courts think it is unconstitutional and refuse to enforce it.

Departmentalism thus reigns to the extent that no action can be taken, no 
law enacted and enforced, unless all three branches of government agree that it is 
constitutional. This one-way departmentalism provides a particular benefi t in a 
democratic regime. When no single branch can enact its preferences into law, one 
form of majority tyranny is less likely: Minorities can prevent the enactment of 
detrimental policies by prevailing in any branch.

A stronger form of departmentalism, however, would give the judiciary the 
power to check the will of the president or the legislature only when those branches 
ask for judicial help. That is, the courts could not—as they do now—reach out 
and declare an act of Congress or the president to be unconstitutional, but could 
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only decline to enforce it when asked to do so. Thus, where the legislature or the 
executive (or both acting together) could accomplish their goals without involving 
the courts, the courts could not step in at the behest of an individual to declare the 
proposed action unconstitutional. In criminal cases, the courts might still refuse to 
enforce an unconstitutional law, but no individual (or state) could ask the court to 
strike down or enjoin an unconstitutional act by Congress or the president. Our 
constitutional history, of course, is rife with examples of the courts issuing just 
such orders: In Bolling v. Sharpe, parents successfully asked the courts to declare 
segregated schools in the District of Columbia unconstitutional; in the Steel Seizure
case, steel companies successfully asked the courts to invalidate the president’s sei-
zure of private property; in Clinton v. New York, the state of New York persuaded 
the courts to strike down the federal Line Item Veto Act; in various Establishment 
Clause cases, individuals asked the courts—sometimes successfully and sometimes 
not—to invalidate Congress’s allocation of federal funds to religious institutions. 
There are many other cases like these, and even more in which the courts exer-
cised jurisdiction to decide on the constitutionality of federal action but ultimately 
 concluded that the action was constitutional.5

The strong form of departmentalism has the same problems as legislative or 
executive supremacy: It leaves these branches as the sole judges of the constitu-
tionality of their own actions, providing no remedy for the founding generation’s 
mistrust of legislative and executive power. Historically, even the few adherents of 
departmentalism tended to emphasize it mostly in the context of foreign affairs, 
especially as conducted by the president. To some extent, this is the system we have 
in foreign affairs: The courts are usually quite deferential to executive  decisions—
unless those decisions confl ict with congressional determinations, in which case 
the courts must serve as umpires. But a broader form of departmentalism never 
took hold, largely because of the mistrust of concentrated power. This mistrust is 
not unfounded: As events since September 11 have shown, presidents are not prone 
to see the Constitution as a barrier to their favored policies. Moreover, multiple 
federal interpretations of the Constitution create a potential for uncertainty and 
instability, a problem that we turn to shortly.

The Supreme Court and the states

History thus left the federal courts and the states as the primary competitors 
for the role of constitutional arbiter. In this context, however, the most viable prop-
osition was not state supremacy, but state autonomy. In other words,  federalism 
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offered the possibility of a kind of departmentalism, with the states and the fed-
eral government each supreme in their own spheres. This possibility lingered until 
defi nitively rejected by the Civil War and its aftermath.

Although the Constitution established the basic structures of federalism—
dividing sovereignty between the state and federal governments—defi ning the 
exact contours was a source of confl ict in the early republic. The dispute over 
the contours of federalism stemmed from an even more basic disagreement about 
the nature of American statehood. Was the United States a nation or merely a con-
federation of states?

Great nationalists like John Marshall and James Madison represented one posi-
tion and powerful advocates of states’ rights, such as John Calhoun, represented the 
other. The nationalist position prevailed early, at least temporarily. Between 1815 and 
1825, Chief Justice Marshall’s Supreme Court found itself embroiled in a series of 
disputes about whether states—especially state courts—had independent authority 
to interpret the Constitution contrary to the interpretations of the Supreme Court. 
The issue, as described by Marshall, was whether the states (especially Virginia) 
were correct to assert that “the constitution of the United States has provided no 
tribunal for the fi nal construction of itself, or of the laws or treaties of the nation; 
but that this power may be exercised in the last resort by the Courts of every State 
in the Union.” Marshall described the states’ rights position as contending that 
“the constitution, laws, and treaties, may receive as many constructions as there are 
States; and that this is not a mischief, or, if it is a mischief, is irremediable.” In all of 
these early federalism cases, the Court rejected the state position and unequivocally 
affi rmed its own authority to oversee and overrule decisions of state courts (as well 
as state legislatures and executives).6

In reaching this conclusion, the justices sketched out the nationalist view of 
what the Constitution had wrought. In Martin v. Hunter’s Lessee, Justice Story 
wrote that “[t]he Constitution was an act of the people of the United States to 
supersede” the prior confederation of states. Similarly, in Cohens v. Virginia, Mar-
shall emphasized: “That the United States form, for many, and for most important 
purposes, a single nation, has not yet been denied. In war, we are one people. In 
making peace, we are one people. In all commercial regulations, we are one and the 
same people.” In terms of these and other aspects of national unity, the federal gov-
ernment “alone [is] capable of controlling and managing their interests in all these 
respects.” In short, Marshall said, “America has chosen to be, in many respects, and 
to many purposes, a nation; and for all these purposes, her government is complete; 
to all these objects, it is competent. The people have declared, that in the exercise 
of all powers given for these objects, it is supreme.” Rather than being sovereign 
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 entities in the fullest sense, Marshall said, the states “are constituent parts of the 
United States. They are members of one great empire. . . .” In Cohens, Marshall, like 
Story, concluded that the Supreme Court had power to impose its own interpreta-
tion of the Constitution and federal law on defi ant or mistaken state courts.7

But the nationalist view that the United States was a nation rather than a 
 confederation—and therefore that the Supreme Court was the ultimate arbiter of 
the Constitution, to the exclusion of the states—was not without its challengers 
during this time. A number of amendments to the Constitution were unsuccess-
fully proposed to limit federal judicial power and make either the states or the 
Senate (whose members were then chosen by state legislatures) the fi nal judge of 
constitutional issues. Some members of Congress attempted to repeal the federal 
statute that gave the Supreme Court jurisdiction to review state court decisions.

The extreme antinationalist strategy was John Calhoun’s theory of interposi-
tion and nullifi cation. States, he argued, had the right as independent sovereigns 
to interpose themselves against abuses of federal power, including federal judicial 
power. This was so because the Constitution was a compact between states, not a 
charter that created a single national community. According to Calhoun’s Discourse
on the Constitution and Government of  the United States, the federal government “is 
the government of a community of States, and not the government of a single State 
or nation.” The states “established [the Constitution] as a compact between them, 
and not as a constitution over them,” and thus “these States, in ratifying the con-
stitution, did not lose the confederated character which they possessed when they 
ratifi ed it, . . . but on the contrary, still retained it to the full.” For Calhoun and his 
followers, state interpretations of the Constitution stood on an equal footing with 
federal court interpretations, since states were coequal sovereigns.8

James Madison, the driving force behind the Constitution, is sometimes 
mistakenly described as an antinationalist. But like John Marshall, Madison was 
unequivocal and consistent in his belief that the Supreme Court should have the 
fi nal word on constitutional questions. In response to Cohens’ rebuke of the Virginia 
state court, Virginia judge Spencer Roane sought to persuade Madison to write a 
rebuttal. Madison refused, responding that the “sounder policy” was that federal 
decisions should prevail when in collision with state courts. As he wrote to Thomas 
Jefferson a few years later, he believed that the Constitution “intended the Authority 
vested in the Judicial Department as a fi nal resort in relation to the States,” and that 
such had always been his opinion. In 1830, he denounced Calhoun’s nullifi cation 
theory: “Those who have denied or doubted the supremacy of the judicial power 
of the U.S. . . . seem not to have suffi ciently adverted to the utter ineffi ciency of a 
supremacy in a law of the land, without a supremacy in the exposition & execution 
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of the law.” And although Madison had always described the constitutional regime 
as a “compact” (and would continue to do so), his defi nition of the compact had 
more in common with Marshall than with Calhoun. The constitutional compact 
was among the people of the all the states rather than among the states themselves, 
and thus could not be nullifi ed by an individual state or its people.9

By the middle of the nineteenth century, then, Americans could draw on at 
least two competing theories of American nationhood, with very different implica-
tions for the power of judicial review. If the United States was a confederation or 
compact among the states, then polycentric constitutional interpretation—with 
interpretive authority shared between the states and the federal courts—was a pos-
sibility. If, on the other hand, the United States was a unifi ed nation, the Supreme 
Court was the ultimate constitutional arbiter. The ultimate resolution of this con-
fl ict came not in a courthouse, but on the courthouse steps at Appomattox.

The Civil War illustrated in the most graphic way possible the dangers of 
polycentric constitutional interpretation. While multiple interpretations with no 
authoritative fi nal arbiter are theoretically possible, they carry an unacceptably high 
risk of instability. The escalating tensions between the states and the federal gov-
ernment during the fi rst half of the nineteenth century illustrate this instability; 
the denouement of the Civil War was all but inevitable. And it was the Civil War 
itself—cemented by the Reconstruction Amendments added to the Constitution 
after the war—that fi nally resolved the dispute, defi nitively rejecting the compact 
theory (with its implication of nullifi cation and secession) and allocating ultimate 
interpretive authority to the federal courts. With the exception of a brief and unsuc-
cessful attempt by southern states to revive the interposition doctrine in the wake of 
the Court’s decision in Brown v. Board of  Education, the Supreme Court’s authority 
vis-à-vis the states has not been seriously questioned since. But, as the next chapter 
shows, a different challenge to the Supreme Court’s authority has recently arisen.10

We should emphasize that when we say that the Court is the “fi nal” arbiter of 
constitutional disputes, we do not believe that the Court operates in a vacuum. The 
justices partake of the public culture around them. In the long run, the Court can 
never get too far out of touch with the views of society as a whole, if only because of 
the infl uence of new appointments. In the end, the body of constitutional doctrine 
must be acceptable to the people of the United States and their democratic repre-
sentatives—not in every single respect, but as an overall fabric. If the Court were 
not basically acceptable to American society, its rulings would get little credence. 
But this is a long way from the kind of role that some of the Court’s critics envision 
for the public, as we discuss in the next chapter.
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While the early struggles over judicial power involved questions of 
federalism and nationhood, the modern attacks on the courts stem 

from concerns about popular sovereignty and separation of powers. Why should 
unelected, politically unaccountable federal judges be permitted to second-guess 
legislation enacted by representatives of the people? In this chapter we examine the 
sources of this discomfort with judicial review, rebut its most exaggerated form, 
and show how an overdrawn version of the democracy worry has warped much of 
modern constitutional theory.

At the outset, we should make clear the scope of our argument. We do not 
mean to argue that the courts are as responsive to shifts in majority opinion, or 
even to sustained majority opinion on specifi c issues, as the president and Con-
gress. But we think that there is too frequently a tendency to view judges as if they 
were self-appointed, all-powerful Platonic guardians, while viewing the democratic 
qualities of the other branches through rose-tinted spectacles. The difference is one 
of degree, and even the degree is often exaggerated. It is also easy to forget that 
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majority rule is not our only social value: The Constitution also aims to protect the 
rights of political, geographic, religious, and racial minorities, among others. An 
institution that was perfectly responsive to majority sentiment would be unlikely to 
play such a role effectively.

Worries about judicial review

The modern discomfort with judicial review derives from a number of well-
known factors. The unavoidable ambiguity of language guarantees both that the 
“meaning” of the Constitution is uncertain and that any interpreter will have some 
amount of discretion. The uncertainty and discretion vary with each clause. It is 
harder (although not impossible) to disagree on the meaning of a requirement that 
the president be thirty-fi ve years old than it is to disagree on the meaning of “the 
equal protection of the laws.” The vaguer the clause, the more likely it is to spawn 
litigation. Constitutional interpretation is thus more art than science, and, in any 
heterogeneous society, cannot help but create disagreements on all but the most 
trivial matters. Moreover, the very nature of a constitution, as John Marshall recog-
nized, creates additional interpretive diffi culties: Unlike statutes, constitutions tend 
to be written in general and abstract language, although they must nevertheless be 
applied to particular situations.

This universal fuzziness of all language is exacerbated, in the case of the United 
States Constitution, by the age of the language and the multiple authorship—over 
different time periods—of the document. First, because of this multiple author-
ship, it is often almost impossible for a reader to reconstruct a single intended 
“meaning” of any given bit of language. As anyone who has served on a document 
drafting committee knows, the fi nal product represents various compromises, often 
deliberately evading particularly sensitive questions or adopting positions that com-
mand no support but also spark no opposition. When this group drafting exercise 
is layered over time, as the Constitution was, the interpretive task becomes even 
more fl uid.

Moreover, the age of the document (the most recently adopted litigation-
 engendering portions are now almost 140 years old) creates its own diffi culties. 
As we can see from recalling the founding generation’s belief in natural law and 
its inability to predict the almost-immediate rise of political parties, the founders 
inhabited a world quite different from ours. While the English language—at least 
the portion of it relevant to the Constitution—probably has changed only moder-
ately since 1787, the context in which the words are used has changed  considerably. 
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Thus, even if we could accurately capture the 1787 (or 1868) “meaning” of the 
language in its own time—unlikely for the reasons described above—that meaning 
might well be anachronistic when transplanted to our own century.

In addition to these essentially objective problems arising from the age of 
the document, there are also normative questions. The original Constitution was 
drafted by fi fty-fi ve white patrician men and ratifi ed, sometimes by narrow mar-
gins, by other groups of white patrician men elected by a small and comparatively 
elite segment of the population. All of these people lived in a bygone age; even their 
great-grandchildren are long dead. As the franchise gradually broadened, the sub-
sequent amendments refl ected the majority will of an increasingly larger portion 
of the population. Nevertheless, the amendment process fi lters rather than directly 
refl ects the will of the populace; moreover, until at least the 1960s, a variety of legal 
and extralegal barriers ensured that the franchise was not fully extended to all adult 
citizens. In interpreting the ambiguous language of the Constitution, then, modern 
interpreters must decide whether to take into account its decidedly undemocratic 
pedigree.

Thus, in interpreting the Constitution, we must navigate between fi delity to 
the past and the needs of the present, between the general and the particular, and 
between the abstract and the concrete. And those are only the problems common to 
almost any aging constitution—we have not yet turned to the specifi cs.

Those specifi cs only increase the discretion and uncertainty. It does not help 
that our Constitution contains internal tensions that must be resolved by any inter-
preter. The most signifi cant, of course, is that it provides for both majority rule and 
minority rights. Where do we draw the line between majority rule and majority 
tyranny? Pure libertarianism or pure majoritarianism may be a poor foundation for 
a constitutional regime, but either would certainly make constitutional interpreta-
tion easier. Other tensions are found within or between individual clauses of the 
Constitution: What is the optimum balance between liberty and equality, between 
religious exercise and religious establishment, between governmental powers and 
accountability?

The countermajoritarian diffi culty

The questions discussed so far would exist regardless of the identity of the con-
stitutional interpreter. A largely American concern arises from the fact that we assign 
interpretive authority to unelected judges. This gives rise to what Alexander Bickel 
called the countermajoritarian dilemma: the “Lincolnian tension” between principle 
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and consent. To what extent does the legitimacy of a democratic government rest on 
the consent of the people, and to what extent does it rest on the rightness of its core 
principles? If a majority agrees that torture is an acceptable practice, is it therefore 
legitimate? Or think about the Court’s 1954 declaration that racial  segregation was 
unconstitutional: In asking about its legitimacy, do we really care what a majority of 
the population believed about the principles of  nondiscrimination?1

Bickel himself viewed judicial review as a valuable tool in navigating the ten-
sion between principle and consent, and his work was designed more to defend the 
practice than to criticize it. But modern scholars have used the idea of a counter-
majoritarian judiciary as a springboard to undermine the legitimacy of judicial 
review and to urge taking decision-making power from an “activist” court and 
returning it to the people and their representatives. As one contemporary scholar 
notes, the countermajoritarian dilemma has become an academic obsession. That 
development is unfortunate, however, because, unlike the uncertainty inherent in 
the process of constitutional interpretation—which is unavoidable and quite real—
the countermajoritarian dilemma is largely a fallacy.2

The countermajoritarian dilemma rests on three core premises, each of which 
is either false or greatly exaggerated. The premises are: (1) In a constitutional democ-
racy, all fi nal policymaking authority reposes in the majority of the citizens, and 
therefore must be assigned to popularly accountable bodies; (2) The United States 
Congress is a popularly accountable body; and (3) The United States Supreme 
Court is not a popularly accountable body. These premises provide a treacherous 
foundation for the argument against judicial review. The fi rst premise is simply 
false, and the second and third are much weaker than they may seem.

The fi rst premise equates democracy with the electoral accountability of deci-
sion makers. It fails to recognize that our constitutional democracy—and, indeed, 
any legitimate constitutional democracy—contains limits on majoritarian author-
ity; furthermore, it mistakenly evaluates the democratic legitimacy of the whole 
by looking to whether individual parts are suffi ciently democratically accountable. 
Both points warrant additional discussion.

Majority rule is a key part of our constitutional fabric and of our vision 
of democracy, but it is not the be-all-and-end-all of the Constitution. That the 
 American Constitution is not wholly based on majority rule seems obvious. Indeed, 
as one political scientist notes in making the same point, “I must admit that 
advancing such an obvious point feels rather silly. However, the persistence of the 
countermajoritarian paradigm in constitutional scholarship—a straw-man argu-
ment if there ever was one—makes such silliness necessary.” Numerous provisions 
in the Constitution protect against majority tyranny by limiting the damage that 
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 consenting majorities can do to the rights of dissenting minorities. The  question 
then becomes one of decisional authority, not majoritarianism: If individual rights 
limit the power of majorities, who gets to draw the lines? As an initial matter, it 
is counterintuitive to let the majority routinely determine the limits of its own 
authority. Doing so, as one wag pointed out, is like letting a sheep and two wolves 
vote on what’s for dinner. Moreover, in the context of U.S. history, as suggested 
in the previous chapter, the judiciary was the natural choice for interpreting and 
enforcing limits on the desires of the majority as refl ected in the legislature.3

The countermajoritarian diffi culty also assumes that every policymaking part 
of a democratic government must be majoritarian to be legitimate. That simply 
cannot be true in the American system: Few question the legitimacy of the Senate, 
for example, which cannot by any stretch of the imagination be called majoritarian 
since it allocates equal votes to decidedly unequal populations. California has no 
more senators than Wyoming, which has about half the population of the city of 
San Jose. (The population of Wyoming is a bit over 500,000, while San Jose has 
around 900,000.) It is purely a historical accident that Wyoming gets its own sena-
tors while San Jose does not. Proportionality would require that California have 
about fourteen senators instead of two.

The electoral college is also tied rather loosely to majority rule: Four times in 
our history—most recently in 2000—the loser of the popular vote for president nev-
ertheless occupied the Oval Offi ce. The countermajoritarian aspect of the electoral 
college is exacerbated by low voter turnout; approximately 25% of the voting-age 
population and 32% of registered voters voted for the “winner” of the 2000 presi-
dential election. Such institutions as the Federal Reserve, the Federal Communi-
cations Commission (FCC), and the Securities and Exchange Commission (SEC) 
wield signifi cant authority (steering the entire economy, in the case of the Federal 
Reserve) with neither an electoral majority nor public accountability behind them. 
And a second-term president is no more accountable to the electorate than a federal 
judge—neither one will ever face a reelection campaign. This is not merely a fanciful 
concern: Consider the ability of President Bush to continue a very expensive, very 
unpopular war despite its strong rejection by the electorate—surely something far 
beyond the wildest dream of the most activist judge who ever lived.4

That some organs of government are more directly responsive to majority 
opinion than others should not surprise us in a democracy as complex as ours, and 
it is a mistake to demand the same level of democratic accountability from every 
institution. Instead we should ask whether the system as a whole is democratically 
legitimate, and if it is not, the prospect of unelected judges occasionally invalidat-
ing a popularly enacted statute is the least of our worries.
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Reliance on the countermajoritarian diffi culty to critique judicial review is 
also undermined by the fact that the democratic pedigree of the judiciary differs 
only in degree, not in kind, from those of the popularly elected branches. (In other 
words, premises two and three of the dilemma are exaggerations.) The judiciary 
is  nominated by the (more or less) popularly elected president and confi rmed by 
the (more or less) popularly elected Senate—and, in recent times, the political 
 preferences of both branches have played an increasingly large role in the selection 
process. The popularly elected branches, meanwhile, are not as majoritarian as they 
might seem on paper. The Senate, as noted, is stunningly malapportioned, and 
even the House is not perfectly apportioned. (Not only is each state guaranteed a 
single representative, even if its population would not otherwise entitle it to one, 
but there are also rounding problems in the calculations that turn out to make a 
signifi cant difference in state representation.) And as we know from public choice 
analysis, legislative deviations from majority preferences are common for a whole 
host of reasons, many having to do with the need to raise money for reelection. 
Federal judges, while not required to follow the will of the majority, are at least not 
distracted from their responsibilities by the selfi sh desire to retain their jobs. Nor 
does the frequency of elections, which injects fund-raising as a distorting factor, 
necessarily have the compensating effect of making the legislators more responsive 
or accountable to their constituents: In the 2002 elections, for example, 90% of 
House seats were considered virtually uncontested. Finally, some studies of interac-
tions between the legislature and the judiciary suggest that the functioning of the 
popular branches actually depends in part on the existence of judicial review, either 
as an impetus for congressional consideration of constitutional issues that would 
otherwise fall by the wayside or as a way to resolve diffi cult confl icts that legislators 
are loath to decide.5

This is not to suggest that the courts are just as democratically accountable as 
the other branches, but merely that the countermajoritarian diffi culty is seriously 
overblown. Nevertheless, it has continued to obsess many constitutional scholars. 
This obsession has done much to warp modern constitutional theory.

Misguided efforts to escape the countermajoritarian diffi culty

The second half of the twentieth century spawned two primary theoretical 
approaches to the countermajoritarian nature of judicial review. One is to devise 
an interpretive mechanism that will constrain judicial discretion, and the other 
is to reduce, eliminate, or downplay the signifi cance of judicial interpretation of 
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the Constitution. Both rest on a dichotomous view of judicial decision making in 
constitutional cases: It is either artifi cially constrained or it is purely political. The 
fi rst approach looks for artifi cial constraints to control political judges; the second 
approach denies the possibility of constraint and thus assumes that all judges are 
political. Neither approach recognizes the possibility that constitutional interpreta-
tion might be both fl exible (that is, unconstrained by artifi cial mechanisms) and 
principled (that is, not primarily political).

Some contemporary constitutional scholars have constructed elaborate, over-
arching theories of interpretation to constrain judicial discretion. They believe that 
faithful application of their favorite theory will automatically produce correct and 
unassailable answers to any given constitutional question. By this method, scholars 
(and a few judges) hope to eliminate the uncertainty inherent in the constitutional 
language and thus reduce judicial discretion.

We will describe some of these theories very briefl y here, because our purpose 
is not to critique their individual fl aws but their common inability to constrain 
judicial decision making. Adherents to these various theories will fi nd our treat-
ment simplistic, and they will obviously not be persuaded to abandon their favor-
ite approach. We believe, however, that they, too, should be able to fi nd value in 
this book. The more nuanced, complex, and sophisticated one of these theories 
becomes, the more possible that different judges applying the theory will reach dif-
ferent results. Thus, even originalists, textualists, and adherents to other theories of 
interpretation should be concerned about how to assess whether judges are properly 
addressing such issues and whether institutional changes could improve judicial 
performance. So if you are a hedgehog rather than a fox, do not stop reading this 
book; just skip a few pages so that our discussion of your theory does not raise your 
blood pressure.

Several of the theories attempt to anchor constitutional meaning in certain 
privileged points in time. Originalist interpretation focuses on the original, fi xed, 
historical meaning of the Constitution. Originalists look for historical evidence 
of the public meaning of the constitutional words: What would the language of 
the original Constitution (or the Bill of Rights) have meant to an eighteenth-
century reader? How would a nineteenth-century reader have interpreted the 
Reconstruction Amendments? Constitutional dualism and translation theories 
begin with the original historical meaning of the Constitution, but then look 
for transformative historical changes over time. These theorists would ask, for 
example, whether the New Deal should alter our interpretation of the Recon-
struction Amendments. In our view, these efforts to provide a reliable historical 
anchor for constitutional law are inadequate because they expect more certainty 
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than history can provide, and because they fail to accept the inevitably of ongoing 
constitutional evolution.

We fi nd other theories equally unsatisfactory. Textualism closes its eyes to all 
but the constitutional text itself and demands absolute fi delity to its words. Ideally a 
textualist would need only the Constitution itself (and perhaps an antiquarian dic-
tionary) to divine constitutional meaning, even for such broad phrases as “the equal 
protection of the laws.” Further research is required only when dictionaries are 
incomplete, in order to scope out common patterns of word usage in earlier histori-
cal periods. More expansively, textualists sometimes consider overall constitutional 
structure, such as the tripartite division of federal powers between branches of gov-
ernment. Such structural arguments, unfortunately, can often be made on both 
sides of an issue, depending on how one characterizes the constitutional structure.

Intratextualism is a variant form of textualism. Rather than looking only at the 
text of the provision to be interpreted, it asks interpreters to compare different parts 
of the constitutional text in the search for meaning. The comparison is intended 
to produce a fuller explication than looking at any single part of the constitutional 
text alone: If one provision includes the word “express” and another does not, for 
example, its absence tells us something about how to interpret the latter provision. 
Unfortunately, this approach assumes that the textual language was chosen with 
great precision and forethought about how it integrates into the entire document, 
which is not always true.

“Constitutional minimalism” also comes in two varieties, strict and not-so-
strict. In the late nineteenth century, Harvard law professor James Bradley Thayer 
urged judges to hold unconstitutional only legislation that was obviously and egre-
giously inconsistent with the constitutional text; since legislatures are unlikely to pass 
patently unconstitutional laws, Thayer’s approach leaves the judiciary with virtually 
no reason to act. More recently, Cass Sunstein—a long-time University of Chicago 
law professor who has just moved to Harvard—has urged a more restricted form of 
minimalism. Sunstein would allow judges to interpret the Constitution broadly in 
certain limited circumstances, such as when “there is a good argument for invalida-
tion on democratic grounds, or [when] the Court has considerable confi dence in its 
judgment.” Whatever else can be said about this approach, it obviously calls for con-
siderable judgment on the part of the judges about when to deviate from minimal-
ism. In any event, proceeding cautiously, while often good advice, has more to do 
with the pace by which judicial doctrine develops than with its ultimate content.6

As we have tried to show in earlier work, none of these interpretive meth-
ods can succeed in constraining judicial discretion because each contains its 
own unavoidable ambiguities. The historical analysis that underlies originalism, 
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 constitutional dualism, and translation theories often fails to produce clear results 
and also requires too much historical expertise from judges. Textualism simply 
reproduces the problems that arise from the uncertainty of multiauthored ancient 
texts that contain internal contradictions, and intratextualism and translation 
theories double (or triple) the opportunity for mistaken or confl icting interpreta-
tions. Dualism and translation theories compound the weakness of originalism by 
expanding the historical analysis. Minimalism either—if consistently applied as in 
the Thayerian form—reduces judicial discretion, but at the cost of increasing the 
potential for majority tyranny, or—if more fl exibly applied as in the Sunsteinian 
version—allows judges to evade its restrictions through an exercise of discretion. 
Essentially the problem with each theory is that applying it requires judges to use 
judgment—which is fi ne in our view, but also means that the theory fails in its 
purpose of taming judicial discretion.

Thus these theories fail in their aim to rescue constitutional law by purging 
the exercise of judgment. It is true that each of them provides some tools that may 
sometimes be useful in resolving constitutional issues. But none of them can “solve” 
the problem of judicial discretion. Advocates of these theories may feel that the 
theories do more than we contend to narrow the degree of discretion. They cannot 
very well argue, however, that discretion is eliminated, and that being the case, they 
should be willing to consider our suggestions about how that discretion should be 
understood and guided.

Perhaps recognizing the futility of such theories, some constitutional  scholars—
on both the left and the right—have recently tried a different approach to resolving 
the countermajoritarian dilemma. Abandoning the heavens of interpretive theory, 
these scholars sometimes see only the abyss of everyday politics. Judges, they declare, 
reach constitutional decisions (at least in the big important cases) based entirely on 
their own political beliefs, and thus federal judges are merely unelected legislators 
in black robes. A few of these scholars ask what all the fuss is about: We need not 
be concerned about judicial review because the courts “follow the election returns” 
and generally refl ect majority opinions; thus court decisions are ineffectual in either 
preventing or encouraging societal changes. Most of those who confl ate constitu-
tional adjudication with politics, however, urge some form of popular sovereignty 
or popular constitutionalism, suggesting that modern “activist” judicial review is 
a usurpation of the people’s democratic right to govern themselves. They contend 
that the Constitution should be interpreted by the people and their representatives 
rather than by the courts. A few even go so far as to suggest that the illegitimacy 
of judicial review entitles Congress, the president, or the states to ignore Supreme 
Court decisions.
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But it is a rare (or perhaps nonexistent) advocate of popular sovereignty who 
extends this critique to all exercises of judicial review. Like other constitutional 
 theorists, those in favor of popular sovereignty generally condemn the judiciary 
only for invalidating “good” legislation—and, indeed, often lambaste the courts for 
failing to invalidate “bad” legislation. Thus those on the left criticize the Supreme 
Court for trimming congressional power over various types of discrimination, but 
may then laud it for striking down antiabortion laws or bans on homosexual  sodomy. 
The conservative wing of the popular sovereignty crowd, on the other hand, thinks 
the abortion and sodomy cases are unconscionable and countermajoritarian, but 
then turns around and denounces the Court for failing to strike down  affi rmative 
action or the taking of private property. That both groups are unhappy with the cur-
rent state of judicial review might suggest the unsoundness of any view that faults 
constitutional decision making for being purely an exercise in politics.

Constitutional populism also ignores hard-won lessons about the value of judi-
cial review. Judicial review is no panacea, but the Supreme Court has time and 
again stood up for fundamental rights that any democracy should respect: the right 
to equal citizenship regardless of race, the right to criticize the government and 
denounce the established order, the right to have everyone’s vote weighted equally, 
and (most recently) the right to a hearing before a person is sentenced to indefi nite 
imprisonment. These rulings have helped maintain a free society, not to subject it 
to judicial tyranny.

Popular constitutionalism also seems vague about how to operationalize the 
concept. To the extent it contemplates something like the current national political 
process, popular constitutionalism really means empowering elected offi cials, since 
the populace expresses its will in national politics purely through electoral politics. 
At that point, popular constitutionalism begins to look very much as a practi-
cal matter like giving the president or Congress the operational power to decide 
constitutional issues, and is thus hard to distinguish from legislative or executive 
supremacy, or at least some form of departmentalism—none of which seem to fi nd 
much favor with the American people. Unaccountably for popular constitution-
alists, most people seem to approve of the Supreme Court as an institution and 
approve of its constitutional role. Alternatively, popular constitutionalism could 
refer to the popular will as expressed on the streets, but popular constitutionalists 
generally eschew this form of lawlessness. All that seems to remain is constitutional 
populism as constitutional law by referendum. This system has been tried in some 
American states, such as California, but with results that are decidedly mixed. It 
would be somewhat foolhardy to give up our current form of constitutionalism for 
some kind of government by plebiscite merely because of a fear of judicial errors.
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In trying to describe these theories and critique them very quickly, we have 
ignored nuances. Advocates of these theories may feel that we have caricatured 
their views. In our previous book, Desperately Seeking Certainty, we delve into the 
theories in considerably more depth, and we recommend that book for those who 
would like a fuller discussion. Here, we are merely trying to reprise the material for 
readers who are not intimately familiar with these debates.

In part, the countermajoritarian diffi culty is as much an attack on constitution-
alism as on the specifi c institution of judicial review. Whether enforced by judges 
or otherwise, constitutionalism requires that sometimes a current majority cannot 
adopt the policy that it would otherwise think best, all things considered, because 
the Constitution has created procedural barriers or privileged certain values over 
others. It happens that judges are often charged with enforcing these barriers, but the 
real complaint is that the barriers exist at all. If government by plebiscite is appealing 
to popular constitutionalists, it is not because it eliminates judicial interpretation 
(it does not), but because it waters down constitutional protections for minorities. 
As Justice Robert Jackson noted: “Unrestricted majority rule leaves the individual in 
the minority unprotected. This is the dilemma and you have to take your choice. 
The Constitution-makers made their choice in favor of a limited majority rule.”7

To the extent that the democracy worry focuses specifi cally on judges, it 
amounts to a fear that judges are not enforcing existing legal rules but are making 
up the answers as they go along, engaging in a political rather than legal exercise. 
It is for this reason that the democracy worry and the “judges are political” worry 
tend to go hand in hand.

That virtually no constitutional scholar condemns judicial review wholesale—
but instead either urges that it be constrained, or critiques individual cases—should 
also tell us something else. The real majoritarian issue raised by judicial review is not 
whether it should exist, but to what extent judges should defer to legislative interpreta-
tions rather than exercising their own discretion. The answer to that question depends 
on what it is we think judges are doing when they interpret the Constitution.

In our view, modern laments about a countermajoritarian court diminishing 
popular sovereignty rest on a fundamentally mistaken view of the nature of con-
stitutional interpretation. The crux of our argument in the rest of this book is that 
constitutional interpretation is an exercise of law, not raw politics, and thus that 
judges are engaging in essentially the same task when they interpret the Constitu-
tion as when they decide any other legal question, such as the interpretation of a 
statute. Constitutional decision making depends neither on theoretical constraints 
nor on politics, but on judgment. How judgment functions in the context of 
constitutional adjudication will take us the next several chapters to explain.
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What have we learned so far? First, judicial review is not an anomaly. 
Rather, it is a key part of our system of government. Complaints about 

judicial review are really complaints about constitutionalism (the idea of enforce-
able constitutional limits on government) and the separation of powers (limitations 
on the power of the legislature). And second, efforts to eliminate judicial discretion 
by providing recipes for deciding cases, like originalism or textualism, are ultimately 
frustrated by the inherent limits on the clarity of the constitutional text and consti-
tutional history. Such theories cannot overcome the inevitable patches of vagueness 
and ambiguity in the Constitution. Consequently, hard cases inevitably involve 
judicial leeway; this is simply part of the system. Hard cases, almost by defi nition, 
require creative, critical thinking, which is not going to be reducible to a formula.

All well and good, you may say. So judges are supposed to have leeway. But 
how are they supposed to decide cases without the constraint of general theories? 
And is the resulting degree of judicial fl exibility something we can really live with 
in a democracy? What separates judicial decisions from legislative fi ats?

4

How to Think About Discretion
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These are hard questions; indeed, it is hard even to work out the best way to 
frame them. If foundationalist theories (like originalism or textualism, for example) 
are incapable of producing determinate results, nonfoundationalist theories fare no 
better. Nonfoundationalist efforts to instruct judges, we fi nd, seem invariably to 
sound like a bad cookbook: either vague (“season to taste”) or banal (“don’t over-
salt!”). We have spent many a long hour banging our heads against this wall. In the 
end, we have decided that this is the wrong way of thinking about the problem. You 
cannot tame judicial fl exibility by giving judges a recipe for solving constitutional 
issues.

Thus, rather than trying to prescribe how judges should search for solutions, 
we ask how they (and the rest of us) should assess the acceptability of those solu-
tions. We take the existence of judicial fl exibility as a given. Our fi rst question, 
therefore, is: When does a judicial decision fall outside the permissible range of 
fl exibility? Our second question, assuming that a decision is within the permissible 
range, is: Within that range, are there ways of evaluating the validity of a deci-
sion? And fi nally we ask: Are there characteristics of the judicial process that may 
encourage responsible judgment within this range? Those three questions are the 
subject of this section of the book. Later sections consider the forces that tend to 
keep judges within this range, as well as asking how judges can most responsibly 
exercise their legitimate fl exibility. The fi rst order of business, however, is to explain 
and justify our approach.

Decision making without recipes

The critics of judicial review whom we discussed in the previous chapter 
are responding to the fear that without a prescribed formula for judicial decision 
 making, we will be completely at the mercy of individual judges. The law will 
change from day to day on the basis of political shifts or judicial caprices. What 
seems to loom looks more like the “rule of men” than the “rule of law.” But this fear, 
while not groundless, overestimates the need for legal certainty and underestimates 
the degree to which reasonable judges will honor the rule of law.

One function of law is social stability, and one appeal of a formulaic approach 
is its promise of stability. Fortunately, we can have the stability without having 
the formula, because stability requires only that most cases be reasonably predict-
able. Because there are easy cases, most of which never reach the Supreme Court, 
constitutional law can provide a stable framework for government. (It is important 
to note that many cases that would have been quite hard when a constitutional 
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 provision was adopted can later become easy because they are controlled by pre-
cedent.) So we need not fear that the law will be reduced to chaos if we abandon the 
quest for the perfect decision-making formula. Many cases will be straightforward, 
and reasonable judges will readily agree on the outcomes. Moreover, the hard cases, 
while controversial, rarely involve Americans’ most pressing concerns: Since at least 
the 1950s, there has been little overlap between the issues on the Supreme Court’s 
docket and the issues that Americans tell pollsters are most important to them. So 
most of the law is quite stable, with judicial creativity being exercised only around 
the edges; only on a few issues is the law genuinely in fl ux.1

This is about the best that any system of decision making can guarantee. Com-
plete predictability is not a possibility, nor is it possible to make outcomes entirely 
independent of the identity of the decision maker. There is simply no way to train 
judges into machinelike uniformity and predictability, or to constrain them so that 
they can reach only a single result.

A judge in a hard case is trying to solve a diffi cult problem. In general, there is 
no simple recipe for problem solving, whether the problem arises in law, business, 
engineering, or medicine. We can help prepare people to solve such problems in 
various ways—giving them basic tools they need to analyze the problem, talking in 
general terms about good ways to approach problems, and exposing them to case 
studies of similar problems. That is, for example, how business schools train corpo-
rate managers, and how law schools try to train future lawyers and judges. But there 
is an element of creativity in fi nding solutions that simply cannot be reduced to a 
formula, and efforts at guidance simply fade into platitudes.

No doubt, it would be wonderful to have some recipe for making hard deci-
sions. But we rather suspect that the absence of such a program is simply part of 
the human condition. Life presents hard choices. In making these hard decisions, 
people expand their knowledge, revise their understanding of who they are, and 
better grasp their fundamental values. Of course, a great many decisions in life are 
easy, and that is an important fact about constitutional law as well. Yet, what is 
true in personal life is also true in constitutional law: The big decisions cannot be 
reduced to a formula.

Knowing that there are many easy cases is only a limited consolation, because 
the remaining cases are often the most important. Those hard cases raise the great-
est controversy and evoke the most acute fears of an imperialist judiciary—the fears 
that motivate much of constitutional theory (except for the theories of scholars who 
hope the imperial judges will share their own views). If we want to claim that courts 
engage in something more than raw policymaking when they decide hard cases, we 
need some standard other than our own preferences for assessing those decisions. 
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In short, if we cannot provide an ex ante recipe, at least we need an ex post standard 
of performance.

If we are stuck with the exercise of judgment by courts, and if we cannot give 
them a recipe that will guarantee correct outcomes, how do we evaluate the exercise 
of judgment? What is the difference between an indefensible opinion and one that 
is reasonable, even if arguably wrong? In short, what makes law an exercise in rea-
sonable judgment rather than an application of arbitrary force?

Discretion, legislative and otherwise

One appealing but overly simplistic approach is to draw analogies to legisla-
tive discretion. A simple model of decision making would say that easy cases are 
covered by existing legal rules, while hard cases involve gaps in the law where judges 
exercise discretion, creating new law in much the same way that  legislators do.

In its most extreme form, this model of the judiciary is all gaps and no rules. 
At one point, this was a popular view among left-wing legal theorists in the Criti-
cal Legal Studies movement. Their view is oddly echoed in recent writing by the 
conservative Judge Richard Posner. His view is that, “[f ]rom a practical stand-
point, constitutional adjudication by the Supreme Court is also the exercise of 
discretion—and that is about all it is.” He also says “there isn’t a single” landmark 
Supreme Court case “that would not have been decided differently but equally 
plausibly had the Court been differently but no less ably manned.” For this reason, 
he considers constitutional decision making to be “inherently . . . lawless,” situated 
in an “ocean of discretion.” We suspect that he is not alone in thinking this—it is a 
viewpoint that not infrequently surfaces in discussions by legal academics, although 
less often found in print.2

Posner’s description might be right—but only if we defi ne a landmark case 
as one that decides between two previously equally plausible alternatives. (Even 
then, some options are not plausible in terms of existing law, so that the judge’s 
discretion is limited to choosing between those that remain.) To say that this is 
true of every landmark case, however, is an unsustainable exaggeration. But unless 
it is a tautology, this statement is surely false, as virtually any lawyer would agree. 
If a landmark case is one that becomes the basis for an area of law or one that 
addresses an important social issue, then it is false that all of these cases involve the 
 lawless exercise of discretion. It simply is not true that both holdings in Marbury v. 
Madison (the case establishing judicial review) were equally plausible, nor was this 
true of many other leading cases. It is even less true of the run-of-the-mill Fourth 
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 Amendment or First Amendment case decided by the Supreme Court, though 
these cases can be important.

Judge Posner’s comment may be yet another manifestation of the “if not the 
heavens, then the abyss” syndrome that we discussed earlier. It refuses to see the 
middle ground between complete constraint and boundless leeway. This perspec-
tive, whether coming from the Left or the Right, is too quick to assume that all 
important cases take place in the domain of unlimited discretion because it fi nds 
constitutional law hopelessly indeterminate, at least at the Supreme Court level.

Even in its less radical form—one that recognizes the existence of rules as well 
as gaps—this model is too simple. First, cases do not fall neatly into two groups, 
one in which no legal doubt exists and the other in which the law offers no guid-
ance. Almost all appellate cases involve at least a little legal uncertainty (or the 
lawyers on one side would be fi ned for wasting the court’s time). So we are dealing 
with matters of degree rather than a dichotomy.

Second, this model is not true to the way judges themselves perceive their 
work. Judges in hard cases may feel that they are exercising discretion, but they may 
equally well feel that they are trying to solve a puzzle that really does have a right 
answer. And in resolving the case, they may feel that they are not reaching “outside 
the law” for a policy solution, but “inside the law” for concepts and values. Thus the 
analogy between judicial and legislative discretion is only approximate.

Another problem with the simple model of discretionary “gap fi lling” is sig-
nifi cant. This model does not provide enough of a basis for evaluating judicial deci-
sions. According to the model, in easy cases only one answer is legitimate, while 
in hard cases any answer is equally legitimate and the only question is whether the 
judges have made the best policy choice. (In some sense, foundationalists share this 
model: Their goal is to make as many cases as possible into easy ones because they 
are afraid of the unbridled discretion invited by hard cases.) Yet, it is not likely that 
either judges or their would-be evaluators have the kind of information that would 
allow a confi dent judgment about policy, leaving the evaluative process adrift. 
Moreover, the analogy to legislators ignores the completely different institutional 
and political context in which judges operate.

But there is a better analogy, one that courts themselves recognize. Courts 
face the problem of evaluating the exercise of discretion whenever they review 
the work of administrative agencies. Agencies like the Environmental Protection 
Agency (EPA), the Securities and Exchange Commission (SEC), or the Occupa-
tional Safety and Health Administration (OSHA) make decisions of huge social 
and economic consequence. They also exercise tremendous power over individuals 
and companies. And yet, one of the main reasons the agencies exist is that Congress 
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is incapable of providing—or unwilling to provide—clear-cut answers to specifi c 
problems, leading to a delegation of power to such an agency. This means that the 
governing law will often provide some guidance to the agency, but will also leave 
great leeway. For example, a statute might tell an agency to set “reasonable” rates 
or to prevent “unreasonable” health risks. Courts have grappled with the problem 
of controlling this discretion without trying to take over the agency’s job. The con-
cepts they have developed since the New Deal to control the modern administrative 
state are also quite revealing when they are applied to courts rather than agencies. In 
essence, the courts have discovered that even in the absence of defi nitive legal rules, 
it is possible to assess whether agencies have behaved responsibly.

What administrative law doctrines provide, in short, is a form of analysis that 
recognizes the existence of fl exibility but tries to get a handle on how to assess its 
exercise. While agencies are different from courts in a number of quite signifi cant 
ways—including their relationships with Congress and the president—they share 
with courts both great fl exibility and a potential for abuse of discretion and law-
less decisions. Thus, although we do not suggest that administrative law doctrines 
should be transplanted wholesale to constitutional law, they can give us insights 
into how to approach the question of judicial discretion.

The administrative analogy

In administrative law, courts scrutinize an agency’s decisions to determine 
if they have exceeded or abused their delegated authority. Like courts, agencies 
must justify their actions in terms of their legal mandates, though at the same time 
they have some leeway in applying those mandates. Just as the Court has whatever 
 textual guidance is provided by terms like “due process” and “equal protection,” 
the agency is directed by statute to ensure “reasonable rates” or to prevent “unfair 
methods of competition” or to “provide an adequate margin of safety.” In both situ-
ations, the text points out a general direction but leaves a lot to the imagination. In 
the case of agencies, we know that their discretion has limits; the task is to discover 
similar limits for courts.

One advantage of the administrative analogy is that it invites us to consider 
the idea of reasoned decision making in more mundane contexts than abortion or 
affi rmative action, which should leave our thinking less clouded by emotion. For 
instance, the leading administrative law case about agency discretion involved a 
fairly humdrum question, the construction of a highway through a park in Mem-
phis. A federal statute barred funding for any highway through a park unless there 
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was “no feasible and prudent” alternative. The agency argued that this phrase (par-
ticularly the reference to prudence) was essentially a grant of legislative discretion 
to the agency. (In technical terms, the argument was that the decision was “com-
mitted to agency discretion,” or in other words, that “feasible and prudent” means 
whatever the agency says it means.) The Court rejected that argument, fi nding that 
the statutory language had real substance.3

Still, what is “feasible and prudent” is generally going to be a judgment call. 
Thus the agency has real discretion in applying the phrase, although not the unlim-
ited discretion of a legislature to implement its own views of wise policy. How does 
a court review the exercise of administrative discretion? Here, the Supreme Court 
called for a two-step process, involving a searching review of the record. The fi rst 
step is to ensure that the decision was based on a consideration of the relevant fac-
tors (and only the relevant factors). This requires a determination that the agency 
considered all of the evidence in light of the relevant factors. The second step is to 
determine whether the agency committed a clear error of judgment. Altogether, 
what the Court required from the agency is a reasonable explanation of how the 
evidence supported its application of the statutory standard. In the context of the 
highway decision, this would mean a careful consideration of alternate routes and 
mustering evidence to show that they were either infeasible for engineering reasons 
or were unacceptable for cost or other reasons.

In administrative law, the standard applied to review agency actions of this 
kind is that the agency’s decision will be upheld unless it is “arbitrary and capri-
cious.” This may sound like a very lax standard indeed. But in reality, the standard 
has real teeth, and it is not at all uncommon for a regulation by EPA or another 
regulatory agency to be sent back for further proceedings. The key is the require-
ment that agencies provide a reasoned justifi cation, based on the relevant factors, 
for their decisions.

It might be argued that the administrative analogy fails because the Constitu-
tion provides the Court with a less intelligible mandate than those that Congress 
gives administrative agencies. It is true that many modern regulatory statutes are 
much more detailed and specifi c than the Constitution. But they still establish 
some goal and require the agency to make a judgment about how to implement 
that goal. Similarly, the First Amendment provides a goal (protecting freedom of 
speech), but leaves it up to the Court to decide how to implement that goal and 
how to reconcile that goal with other constitutional values.

The administrative analogy could also be criticized on the ground that admin-
istrative offi cials are more democratically accountable than federal judges. (They 
are less accountable than state judges, who generally have to stand for reelection.) 
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This is true, but only to a degree. Some administrative offi cials can be removed at 
any time by the president (who is not himself electorally accountable in his second 
term), but others have fi xed terms and can only be removed for good cause during 
that time. In any event, accountability cuts both ways here. It does provide a check 
on administrative exercise of discretion, to the extent that the administrator’s acts 
are inconsistent with political forces. Yet, at the same time, their accountability to 
political actors undermines our confi dence that administrators are even trying to 
follow their legal mandates—at least federal judges do not have to worry about los-
ing their jobs if following the law would offend politically powerful groups.

Of course, there are signifi cant differences between administrators and judges. 
Although it may be helpful to think of judges as “administering” the Constitu-
tion, we are proposing an analogy rather than an identity of functions. We fi nd 
the administrative analogy fruitful because it addresses a fundamental question 
about the exercise of governmental power. When government offi cials must carry 
out rules enacted by others, what determines the appropriateness of their actions? 
Unlike legislators—but like administrators—judges are charged with implement-
ing legal texts that they did not themselves create.

A broader point is the need to bring our thinking about the judicial role in line 
with the realities of the modern administrative state. Limiting the abuse of discre-
tion is not an issue unique to judges. The question of how to reconcile the need for 
decision makers to have leeway with the need to ensure fi delity to legal mandates is 
pervasive in the modern world. Our legal system has worked out reasonably good 
ways of attempting this reconciliation for administrative agencies. We can learn 
from that experience in thinking about the judicial role.

Some will reject the administrative analogy because it seems to allow too much 
discretion to judges. Even they, however, would surely agree that judicial decisions 
should rely on legally relevant factors, explain the court’s reasoning, and exhibit 
good judgment in applying those factors. On the other hand, legal realists who 
think that judges are essentially policymakers should also be willing to apply the 
same standards to judicial policymakers as to administrative ones. We fi nd the anal-
ogy to agencies helpful because it captures a key element of the judicial role: the 
need to exercise a large element of judgment in implementing legal mandates.

In the next chapter, we turn to how that administrative law model applies 
to judicial decision making. As with agencies, the admitted discretion of courts 
does not translate into unlimited leeway or an abandonment of reasoned decision 
 making.
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Reasoned justifi cations, based on relevant factors, are the bread 
and butter of judicial decision making. Or, as Sir Edward Coke put it 

 several centuries ago, “Reason is the life of the law.” True, the bottom line of any 
judicial decision is the outcome. Someone wins, someone loses; evidence is admit-
ted or excluded; money is ordered to be paid or an injunction is issued requiring or 
prohibiting a certain action; the case is affi rmed or reversed or sent back to a lower 
court. Sometimes a statute is held invalid or an executive decision nullifi ed. And 
for many observers, especially nonlawyers, this bottom line may be all that  matters.
But in Anglo-American jurisprudence, the outcome is only a small portion of 
the decision actually issued by the court, and it is often not the most important 
part. At every level of the judiciary, but most prominently in appellate courts, 
judges write opinions explaining why they reached the result that they did. Judicial 
opinions are as varied as the judges who write them, but they all serve the same pur-
pose: to present a reasoned elaboration of how the relevant legal analysis produces 
the particular outcome.1

5

Reason and Relevance
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The importance of reasoned elaboration

This reasoned elaboration is both an institutional constraint and a psycho-
logical one, and it also provides a way in which we can evaluate a judge’s per-
formance. To the extent that a court’s authority rests on reason rather than will, 
unreasoned or poorly reasoned decisions weaken its legitimacy. While a single bad 
opinion may not have immediate concrete consequences, the cumulative effect of a 
run of unreasoned decisions on a court’s legitimacy may reduce its actual authority: 
Elected judges may be removed, and judges on an unelected court may face limits 
on jurisdiction, constitutional amendments, or changes in the way that litigants, 
the public, or the popular branches respond to judicial decisions. (For instance, 
lower courts may feel less compulsion to apply appellate decisions generously when 
those decisions are obviously weakly reasoned.) It is a more serious charge that a 
court (or a judge) is acting illegitimately than that it is mistaken; reasoned elabora-
tion makes the latter critique more likely than the former.

The additional psychological constraint of the requirement of reasoned 
 elaboration is illustrated by a casual remark made by a federal district judge to 
one of the authors. Having made a preliminary ruling from the bench, he said, 
 sometimes he fi nds when he sits down to draft his opinion that his decision “just 
won’t write.” It is not that he cannot put together some arguments that support 
his initial ruling; every fi rst-year law student soon learns that it is possible to 
come up with logical-sounding arguments for almost any legal proposition. But 
superfi cial logic is not enough: The requirement of reasoned elaboration demands 
arguments that stand up to close and critical scrutiny in the light of opposing 
arguments. Judges, knowing in advance that they will have to publicly justify 
their decisions with careful reasoning, are less likely to make wild or idiosyncratic 
decisions. The best judges, confronting a decision that “won’t write,” will change 
that decision. Indeed, according to Justice Blackmun’s papers, Justice Kennedy 
changed his vote—and ultimately the outcome—in an important case in 1992.
Having drafted a majority opinion upholding prayers at school graduations, he 
concluded that the “draft looked quite wrong,” and then wrote what became the 
majority opinion (for a different majority) striking down such prayers as uncon-
stitutional. Weaker judges may instead write weak opinions, but those are subject 
to public scrutiny.2

But what is it that we are to scrutinize? How do we know whether any particu-
lar opinion is a suffi ciently reasoned elaboration? There is no formula, but there are 
some basic—and largely noncontroversial—rules.
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For an opinion to provide adequate support for a result, it must be a logical and 
coherent whole. It cannot contain such moves as arguments from religious revela-
tion (“because God said so”), indifference to major inconsistencies (not uncommon 
in political speeches), or judicial fi at (the equivalent of the parental “because I said 
so!”). It must rest on what Herbert Wechsler famously called “neutral principles.” 
Wechsler’s idea was that a court deciding a particular case must base its decision 
on principles that would be applicable to all similar cases, rather than on a desire 
to reach a particular result in that one case. The principles must be “neutral” in the 
sense that they did not rest on the individual circumstances of the particular case. 
(For those who are familiar with Wechsler’s article, we should note that we do not 
agree with the way he applied this concept to desegregation, which mischaracter-
ized the issue as one of freedom of association rather than racial discrimination.) 
In other words, the judge must be willing to extend the reasoning to other cases; 
an opinion, even though it decides only a single case, can never be a ticket for this 
train only.

A persuasive opinion must also fi t into the existing American political and judi-
cial ethos without doing too much damage to it—it must be coherent in the philo-
sophical sense that it cannot depend on wiping the slate clean, but must instead 
work within the framework of existing beliefs. The much-used metaphor of a web 
is useful here, to rule out of bounds any argument that is radically inconsistent with 
either the judge’s own beliefs or with the overall body of existing precedent, history, 
text, or the various other sources we identify in this book.

Finally, the persuasive force of a reasoned argument must be measured 
 independently of its source: While a great judge might be more likely than a medi-
ocrity to produce a well-reasoned opinion, and a politically compatible judge more 
likely to produce a result we like, we should give no additional points for  authorship. 
We must be equal opportunity critics. This does not mean that we need to consider 
all judges’ work as equal. Some judges are known for their care, their thoroughness, 
or their wisdom, and it behooves us to recognize that and perhaps to look twice at 
their opinions before condemning them on the basis of apparent errors.

Reasoned elaboration in administrative and judicial contexts is similar in a 
number of ways, then. In both cases, it allows us to meaningfully review whether 
discretion has been exceeded or abused. We are not faced with a choice between 
pretending that administrative decisions are value free and saying that anything 
goes because “it’s all political.” Like administrative agency decisions, constitutional 
decisions can involve a human factor (and therefore have some connection with 
ideology) without being purely political.
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What arguments are relevant?

Reasoned elaboration is not the end of the story. As administrative law 
teaches us, the proper exercise of discretion involves the reasoned analysis of the 
relevant factors. Our next task is to identify the factors relevant to constitutional 
 interpretation. Indeed, much of the dispute in constitutional theory concerns the 
question of what factors actually are relevant. Everyone agrees that the text and 
original understanding are relevant factors. (Originalists differ from  nonoriginalists 
only in terms of the amount of weight they would give these factors.) We will 
 discuss later the role of precedent; for present purposes, it suffi ces to say that almost 
everyone agrees that this, too, is a relevant factor. The one area where there is a fun-
damental dispute relates to contemporary social values. Can judges rightfully invoke 
contemporary values in deciding constitutional issues, or is that too  “political” and 
therefore  illegitimate?

For some critics, an intimate connection between values and judicial decisions 
is seemingly as shocking and distasteful as the adolescent’s realization that one’s par-
ents must once-upon-a-time have engaged in sex. But discovering law and values in 
bed with each other should hardly be a shock. Law is a form of social governance, 
and it would be more shocking if its implementation were somehow conducted in 
a way devoid of human values. Indeed, the Constitution itself recognizes as much: 
Its goals include establishing justice, promoting the general welfare, and securing 
liberty. It would be wrong for constitutional lawyers and judges to ignore these 
goals, and contemporary values will necessarily color our understanding of justice, 
the general welfare, and liberty.

Moreover, the need to interpret the Constitution inevitably requires judges to 
make some sensitive judgments about societal values. To decide a First Amendment 
case, a judge must decide what counts as speech or religion; to decide a case under 
the Equal Protection Clause, the judge must decide what forms of discrimination 
are objectionable. This determination involves value judgments that inevitably 
evolve—even the most conservative jurists today concede that laws discriminating 
against women are subject to special judicial scrutiny; the framers of the Equal Pro-
tection Clause had different values and probably would not have agreed. Interpret-
ing the Constitution also requires judges to resolve confl icts between constitutional 
values, such as collisions between freedom of the press and a defendant’s right to a 
fair trial. Thus constitutional decision making inherently involves value judgments 
by judges.

In saying that judges need to articulate and reconcile constitutional values, 
we do not mean that they should necessarily do this on an ad hoc basis in every 
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case. Often, it is better to do so by establishing a clear rule. For example, in a land-
mark 1964 decision, the Court decided that limitations on libel law were necessary 
in order to prevent the threat of liability from chilling robust public debate on 
controversial issues. The Court did not, however, call upon judges to decide on a 
case-by-case basis whether the interest in robust debate outweighed the harm to 
the reputation of the person who was attacked. Rather, the Court established a 
categorical rule that defendants can be sued for knowingly false statements about 
public offi cials, but not for statements that they believe have some factual basis.3

The real question is not whether values should enter into decisions, but how 
they should do so. We begin by rejecting what is sometimes considered the prag-
matist position, which equates judging with social engineering. (We think that this 
would be a misinterpretation of pragmatist philosophers like William James and 
John Dewey, but that is a bit beside the point.) On this “pragmatic” view, judges 
would play the same role as legislators in pursuing the public interest—or at least 
the same role that we hope legislators take, when they are not courting interest 
groups and chasing contributors.

While we do not shy away from the inevitable role of values in judicial decision 
making, we think judges would be ill-advised to embrace social engineering as the 
defi nition of their mission. In Brown v. Board of Education, for example, we think 
the Court was much better situated to decide that racial discrimination, in the 
post–World War II context, violated the deepest values of American society rather 
than to plot out the best way to redesign the education system so as to advance the 
long-term interests of racial minorities.

Courts are also often concerned with a different range of social values than are 
agencies (and often, but not invariably, legislatures). Social welfare is an important 
value, but should not be the only judicial concern when value judgments must be 
made, and less utilitarian concerns about fairness and rights also tend to be central 
to the work of courts. For example, in considering a claim of employment discrimi-
nation, a court may properly be less concerned with the effect of discrimination law 
on the economy than with ensuring that protected groups are treated fairly.

For all these reasons, courts should not have an open commission to determine 
or implement social values. Judges should—and usually do—feel a sense of their 
own limitations when they make value judgments. Nevertheless, asking judges to 
forget about how their rulings may affect the well-being of their society is unrealis-
tic. And asking them to make constitutional judgments without identifying consti-
tutional values is impossible.

One commentator was moved to ask one of us whether there were any irrelevant
factors in constitutional analysis. The most clearly irrelevant factor for judges—but 
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a dominant factor for presidents, members of Congress, and other elected offi -
cials—is how a ruling will affect the outcome of the next election. Favoritism or 
hostility toward particular groups of litigants is also ruled out. In the constitutional 
setting, some impacts on social policy may be relevant, but others will not be. For 
instance, in deciding whether to uphold the constitutionality of a unilateral exercise 
of presidential power—or whether to require the president to receive congressional 
approval—it is not relevant whether the president has chosen the correct course of 
action in policy terms. These relevancy determinations are partly shaped by general 
considerations about the judicial role, partly by considerations of judicial compe-
tence, and partly by the considerations that prior law has singled out as deserving 
consideration when interpreting a particular constitutional provision.

How  judges should make value  judgments

How, then, should judges go about identifying constitutional values? 
 Obviously, the greater the degree of national agreement about a value, the more 
comfortable a judge can feel. This may seem like an irrelevancy for a constitutional 
court, since consensus is presumably refl ected in legislation and therefore does not 
need constitutional protection. But the truth is more complicated. First, on impor-
tant issues, an overall majority agreement about certain values may exist without 
being refl ected in every region or locality. Two examples were the ban on contracep-
tion in a handful of states in the 1960s, and the criminalizing of homosexual acts in a 
few states in the 1990s. Arguably, a more striking example was Jim Crow segregation, 
which was entrenched in the South but had little credibility at the national level. 
(Recall that President Truman had already desegregated the armed forces before the 
Court even considered the issue of segregation.) The question of how much localities 
should be allowed to deviate from a national majority is not necessarily easy, but this 
issue should not give rise to grave concerns about the legitimacy of judicial action.

Second, the existence of a dominant majority opinion does not necessarily 
mean that legislation will actually refl ect that consensus, so judicial intervention 
may be necessary. Contrary to the vision in which important value issues are fully 
deliberated through the legislative process before law is made, political actors have 
signifi cant leeway, which they can use even in the face of a contrary popular major-
ity. Important constitutional interests can be invaded without full debate through 
executive fi at. A key role of the courts is to combat this risk. An important tool is 
the canon of interpreting legislation to avoid serious constitutional doubts, which 
means that the executive must return to Congress for clear authorization before 
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stepping into constitutionally dangerous territory. Even within Congress, constitu-
tional issues can be suppressed, as when a rider is attached to critical legislation at 
the last minute. Constitutional litigation can help defend widespread public values 
against such sneak attacks.

How judges should implement values is often thought to be a problem that 
arises primarily when the Court purports to be protecting unenumerated rights 
like privacy. It is just as much a problem, however, with enumerated rights like free 
speech. The constitutional text does not tell us whether fl ag burning counts as the 
kind of expression that is protected, any more than it tells us whether the right to 
an abortion is part of constitutional liberty. (If you are tempted to say that speech 
only covers vocalization, do you really think that banners, armbands, buttons, and 
video are not protected?) At the very least, judges should look for whether there is 
broad support for a value, even if not consensus—for example, whether support for 
the value cuts across party lines. Free speech (even for fl ag burners) has supporters 
across the political spectrum. It is also here that “tradition” plays a role.

Traditions do not come neatly packaged in a way that provides clear answers to 
constitutional questions. But a judge should be able to show that a value has genu-
ine roots in our traditions. The argument is even stronger if the judge can show 
that failure to apply a more traditional value, such as personal privacy or freedom 
of expression, really is relevant in a particular context, but that this traditional value 
has not been given its proper weight for reasons that do not deserve respect, such as 
stereotyping, racist or sexist prejudices, or fear of political dissenters.

Confl icts between constitutional values pose equally great diffi culties. The les-
sons of history are often crucial. For example, it is not obvious how we should deal 
with free speech issues in the face of threats to national security. National security 
and free speech are both values of constitutional dimension. Indeed, they both get 
explicit mention in the text itself: in the Preamble’s purpose to “provide for the 
common Defense” and in the First Amendment. Unlike the framing generation, 
which fumbled the issue in passing the Alien and Sedition Acts, we are in a position 
to learn from two centuries of experience. The lesson we have learned—from the 
Alien and Sedition Acts themselves, from the Civil War and World War I, and from 
the “red scares” of the 1920s and 1950s—is that the government tends to overreact 
against dissenters in crisis periods. Thus the lessons of history are not limited to 
positive precedents—sometimes we learn at least as much from past mistakes.

Just as courts must defi ne the boundaries of explicit constitutional values and 
resolve confl icts between them when such confl icts arise, so they must also some-
times decide whether values deserve constitutional protection in the fi rst place. 
In Griswold v. Connecticut, for example, the Court extended such protection to 
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the right of married couples to use birth control. The large majority of Americans 
seem to feel that this was warranted and that a contrary ruling would have been 
absurd.4

When we consider some specifi c cases at the end of the book, one of our main 
questions will be how the Court handled issues of value. Did the Court make a 
convincing argument for identifying a value as having constitutional stature? This 
is a key question regarding the abortion and homosexual conduct decisions. Did 
the Court identify a reasonable accommodation between confl icting constitutional 
values? That turns out to be the key question in the “war on terror” cases.

The risk of  overreaching

The process of identifying constitutional values can misfi re, sometimes badly. 
In the famous Lochner case, for example, the Court held that laws limiting bakers to 
sixty hours of work per week violated the workers’ “freedom of contract.” Lochner,
and its glorifi cation of “freedom of contract” as a constitutional value, remains the 
classic example of judicial overreaching. Ultimately the Supreme Court repudiated 
Lochner and held that economic regulations of this kind are constitutional when-
ever they serve some rational purpose. What went wrong in Lochner?5

To begin with, the Court conspicuously failed to connect its view of “freedom 
of contract” with constitutional traditions. As Lochner revisionists point out today, 
it might have been able to identify such a tradition in the earlier “free labor” strand 
of antislavery views and elsewhere. But doing so would have immediately raised the 
question of whether those earlier nineteenth-century traditions spoke realistically 
to the new world of industrialization at the beginning of the twentieth century. 
Many, in both political parties, doubted that they did. A philosophy that might 
have been credible in 1866 when the Fourteenth Amendment was written rang 
hollow, as anything but a partisan view, forty years later. Lochner can also be rechar-
acterized as a case about special interest legislation, but the Court never developed 
that connection explicitly nor tried to develop it into a coherent theory of legisla-
tive validity. And that theory, if accepted, would tend to suggest that the minimum 
wage should have included more employees (so as to be less special interest), which 
is hardly what the Court had in mind.

The Lochner Court also ignored the extent to which its values were contested, 
even at the turn of the century, rather than supported by consensus. It presumed 
universal support for a viewpoint that was in fact partisan and contested. Indeed, 
the Court denied that it was making a value judgment at all. It claimed that it 
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would defer to legislative policy judgments, and that it merely looked for rational 
empirical support for the resulting legislation. Sometimes it did defer to legislative 
policy, but in other cases—like Lochner—it ignored respectable empirical support 
for the legislative judgment while simultaneously denying making any value choice. 
As we have said, courts must sometimes make contested value judgments, but when 
they do so, they should at least be candid rather than hiding behind linguistic for-
mulas like freedom of contract. As we will show in a later chapter, transparency is 
valuable as both a constraint on judicial overreaching and a method for exposing 
such overreaching.

And fi nally, after it decided Lochner, the Court refused to listen to what the 
rest of America was saying. By the early 1930s, it was plain that the Lochner vision 
had been repudiated by a broad spectrum of American society, yet a majority of the 
Court refused to yield. The justices showed a singular inability to learn from chang-
ing events and to hear opposing arguments. Instead, the Court seemingly  redoubled 
its efforts (although even then its decisions were fi tful and hard to reconcile). This is 
in contrast to the abortion issue, where the Court has tried to accommodate oppos-
ing values when it became clear that its ruling was deeply opposed.

Lochner illustrates the dangers that can arise when courts undertake to pro-
nounce on fundamental values. Why, then, should we take the risk of allowing the 
Court to implement constitutional values? There is no easy answer to this issue, but 
it seems clear that in the United States, as in many other parts of the world, we have 
decided that the risk is worth running. This may stem in part from what the world 
learned during World War II about the critical need to protect human rights. The 
risk of the occasional unnecessary intrusion on political institutions has seemed 
worth running in order to avoid the opposing risk of human rights violations. 
In the U.S. system, however, the issue is not seriously in doubt. We have come to 
rely on the Court to perform this role over the past century. A judicial nominee 
who explicitly disavowed this role—for example, by arguing in favor of the state’s 
right to ban contraception—would not be confi rmable. Indeed, Judge Robert Bork 
made that very argument and the Senate rejected his nomination to the Supreme 
Court. His written speculation about a drastically truncated First Amendment also 
met a cold response; his plea that radical surgery was needed so that judges would 
not have to make judgments about the value of free expression convinced no one 
at all. As a society, we are committed to having judges recognize key values and 
enforce them, much as we may disagree with the results in some individual cases.

Thus we must accept the role of values in judicial decisions, but at the same 
time we need not surrender to uninhibited judgments by the judiciary. As we will 
see in the fi nal section of the book, even in hard cases involving controversial social 



issues like abortion and affi rmative action, there is a distinction between reasoned 
judgment and judicial fi at.

Giving judges discretion, then, does not mean that they are free to decide as 
they wish. There are limits on both the factors that they can consider and the rea-
soning that they can use. The limits are neither clear nor formulaic, but they exist 
and can be captured in the idea of giving a reasoned justifi cation based on relevant 
factors. We as a society apparently are comfortable with these amorphous limits in 
the context of agency discretion, and there is every reason to believe that judges are 
at least as capable of following them as are agencies.

But that does not mean that judges’ tasks—any more than agencies’—are easy. 
Our constitutional system expects judges to perform some very diffi cult duties, 
such as identifying the boundaries of fundamental social values. Unlike geom-
etry, the answers cannot be found through deductive logic, nor are the answers 
always provably right or wrong. In other words, courts must exercise judgment. It 
behooves us, then, to take a closer look at judgment, and at how good judgments 
can be distinguished from bad.

52  Discretion and  Judgment
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To be nonarbitrary, a decision must do more than cite text,  history, 
precedent, and values: The decision maker must also offer some

 explanation for how he or she arrived at the decision. The decision itself must result 
from a reasoned (and reasonable) application of the factors considered. Judgment 
is obviously called for. What can be said about this type of judgment and how to 
evaluate it?

It has been said that at one point, aeronautical engineers had proved that it 
was impossible for bumblebees to fl y. Critics today seem to think it is impossible 
for judges to make reasoned decisions without the benefi t of strict legal formulas. 
But the bumblebees kept on fl ying, and judges have been engaging in the exer-
cise of reasoned judgment for centuries. If the theorists cannot account for these 
 phenomena, so much the worse for their theories.

6

The Anatomy of  Judgment
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Judicial reasoning and the common law

This kind of unstructured but still “reasoned” decision making is certainly 
familiar to American lawyers. Attention to precedent and policy dominates the 
common law. Many important bodies of American law, including torts, contracts, 
and property, are controlled by the common law to this day. Others, such as crimi-
nal law, are rooted in concepts originally developed by the common law, or, like 
antitrust rules, represent common law elaborations on open-ended statutes. At least 
since Karl Llewellyn—if not since Holmes—American legal thinkers have defended 
the blend of precedent and policy in common law reasoning, as practiced by the 
great judges in our legal tradition. We do not regard constitutional law as purely 
a form of common law, because it is also guided by constitutional history in its 
various guises. Still, the edifi ce of common law doctrine does show that reasoned 
decision making is possible without an elaborate theoretical structure.

Certainly we do not mean to endorse purely ad hoc decision making. The 
Supreme Court’s decisions in the 2000 presidential election illustrate the dangers 
of such decision making. Apparently motivated by a desire to bring closure to 
the election, the justices staked out novel legal positions, claiming for the fi rst time 
the ability to supervise the state court’s interpretation of state election laws and the 
ability to use equal protection law to micromanage state election procedures. These 
innovations did not fl ow in any obvious way from recent rulings in allied areas, and 
indeed seemed at odds with the Court’s general view of federalism. Nor did the 
justices seem to give any thought to how these rulings might operate as precedents; 
rather, they seemed anxious to forestall the precedential effects of the rulings. The 
remedial aspects of the rulings—the abrupt grant of a stay and the termination of 
any recount efforts at the eleventh hour—did not even pretend to provide reasoned 
explanation. All of this is light years away from the work of common law judges like 
Justice Cardozo or Judge Learned Hand. A similar decision by an administrative 
agency would have been instantly reversed as arbitrary and capricious.

Nevertheless, unstructured decision making need not, and usually does not, 
devolve into ad hoc decision making. What keeps it from doing so is the exercise 
of judgment. We saw in the previous chapter that a basic part of reasoned decision 
making is taking into account all of the relevant factors, including making ratio-
nal responses to the major legal and factual counterarguments. This is something 
that can be assessed fairly objectively. But merely providing a logical response to 
criticism is not enough, for it may be possible to cook up a logical but far-fetched 
reply—that is, a reply that is rational but not reasonable. Knowing what is a reason-
able argument—rather than what the administrative law cases call a clear error of 
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judgment—is partly a matter of common sense and partly a matter of professional 
training and experience. Lawyers must constantly decide on the plausibility of legal 
arguments, and their livelihoods depend in good part on their ability to make such 
judgments.

Many legal scholars seem uncomfortable with relying on this kind of judg-
ment, and that uneasiness is one of the main motives for seeking grand theories. We 
understand this discomfort, but there is no avoiding the need for judgment calls in 
law. Even the most formalist theory will require determinations in borderline cases 
that will depend on acts of judgment. Moreover, we all constantly rely on experts 
of various kinds to make judgment calls, but we understand that this does not 
give them unlimited discretion. What constitutes a reasonable argument is partly a 
function of time and place, and is subject to change (usually incrementally). And 
when various arguments pull in different directions, a further act of judgment is 
required to strike a balance. This should not be too surprising or disturbing: Judges, 
after all, are people who make judgments.

This model of judicial decision making provides some bounds on outcomes. 
There are some outcomes that simply will not wash. Within the range of permis-
sible outcomes, we are entitled to expect a reasoned decision, attending properly 
to precedent, constitutional history, and public values. (Of course, we realize that 
the exigencies of judging will not infrequently lead to shortcomings in opinions—
compromises may well have to be made to secure a majority for an opinion, and 
sometimes the justices will feel tentative about detailed legal theories but certain of 
the conclusion.) At the end of the day, however, more than one reasonable outcome 
may exist, and it may be possible to write perfectly decent opinions in opposite 
directions. We should not overestimate the frequency of such outcomes—even on 
the ideologically divided Supreme Court today, many opinions are unanimous. 
But some degree of legal indeterminacy seems, as a practical matter, unavoidable. 
Where Judge Posner and others go wrong is not in recognizing this fact, but in 
mistaking an unusual event for a routine phenomenon.

How upsetting should the need for judgment calls be? One question is whether 
in practice the system will provide enough predictability to satisfy the rule of law. 
Experience suggests that the answer is yes, and we will later discuss some of the 
forces that tend to make decisions more predictable. Another question is whether 
having important decisions turn on judgment calls is fair to litigants. What is fair 
is partly a function of what is possible; no one can fairly demand something that 
cannot be supplied. The legal system simply cannot guarantee determinate answers 
to all legal questions. What it can attempt to provide, however, are reasonable judg-
ments, based on open-minded consideration of opposing arguments, by judges 
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who are doing their best to be faithful to precedent, history, and public values. 
We do not think a litigant can reasonably demand more, nor can any legal system 
promise anything better.

On a practical level, this inevitably means that ideology will sometimes affect 
decisions—not just because appraisals of public values have an ideological com-
ponent, but because different ideologies produce subtly different interpretations 
of Supreme Court history and constitutional history more generally. This is to 
some extent healthy, because it makes the Court responsive to fundamental shifts 
in American political culture. We do not believe, however, that ideology always 
(or even often) determines judicial outcomes, or that judges necessarily close their 
minds to counterarguments. Judgment can be independent and objective.

The idea of objective judgment may seem chimerical, certainly to those who 
believe that judicial decisions are completely the product of ideology. However, 
there is good reason to think that, under the appropriate circumstances and from 
the right judges, we can expect more than recycled ideology from judges.

Improving judicial decision making

What circumstances produce the best decisions? Psychologists have discov-
ered several important features of objective decision making—objective not in 
some grand philosophical sense, but merely in the sense of being properly respon-
sive to opposing evidence and arguments and less likely to succumb to the various 
cognitive biases that can negatively affect decision making. Each of these features 
is refl ected in either the structure of the judiciary or the education and professional 
milieu of lawyers. There is, therefore, reason to think that judges are likely to be 
about as good as possible—and probably better than most people—at making rea-
soned legal judgments.

First, individuals do better in general when they feel accountable for their 
decisions before the fact, but do not know the views of the evaluators. This tends to 
lead to more careful consideration of a broader range of evidence and arguments. 
Trial judges are often in this position because they cannot predict the makeup of 
the reviewing panel in the appellate court. Court of appeals judges do know who 
sits on the Supreme Court, but most cases are not reviewed by the highest court, so 
they have to be concerned about how their opinions will be perceived by judges in 
other circuits, who may refuse to follow their decisions. Indeed, if Supreme Court 
justices want anything more than the most grudging application of their rulings 
by lower federal courts and state judges, even they need to think about how those 
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opinions will be received by other judges. Moreover, if justices want to get majority 
support rather than being relegated to plurality opinions that lack full precedential 
force, they need to be persuasive to at least four other justices.

Second, homogeneous groups tend to reinforce the existing biases of the mem-
bers, often ending up with a decision that is more extreme than the initial views of 
the members. Groups with more diverse viewpoints seem less prone to this tendency 
toward “groupthink.” The implications of this insight for judicial appointments are 
obvious: We should avoid having an ideologically uniform bench. Fortunately, fl uc-
tuations in the political system usually ensure a variety of appointees.

Third, studies of expert judgment show that experts differ from novices in 
their ability to grasp patterns. For example, chess masters do much better than 
novices when they are quickly shown pictures of board positions. Interestingly, 
this advantage only holds when the pieces are in some kind of reasonable strategic 
order, rather than randomly placed on the board. Even more interestingly, when 
chess masters make mistakes, they often substitute another arrangement of pieces 
that has essentially the same strategic attributes. In short, what they spot is the 
strategic pattern on the board, not simply a compilation of the individual pieces. 
This ability is acquired by spending many years studying thousands of games and 
board positions.

This ability to perceive the key pattern is very much akin to what the prag-
matic legal scholar Karl Llewellyn called “situation sense” among appellate judges: 
the ability to isolate the key, relevant aspects of a case before the court. He viewed 
“situation sense” as a critical judicial skill. Without it, the judge’s application of 
rules will be lame, and the judge will miss important analogies or arguments for 
reformulating rules. And like chess masters, good lawyers (whether or not they 
become judges) develop the ability to identify patterns over the course of their 
professional lives.

Fourth, all individuals are not equal in their ability to move beyond their own 
biases and take contrary evidence and opposing arguments into account. Stud-
ies show that this ability to engage in critical thinking is distinct from (although 
somewhat correlated with) raw brain power. It is possible to be brilliant and yet 
mindlessly outcome-driven, with all the intelligence merely going to provide clever 
rationalizations for predetermined outcomes. Active, open-minded thinking is cru-
cial to good decision making because it can minimize the effect of what are called 
“cognitive biases,” common psychological mechanisms that cause errors in rational 
thinking. As we will see in a later chapter, critical thinking is stressed in law schools 
and is also an important attribute for successful lawyers, and thus is likely to be 
highly developed in many judges.
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An especially interesting series of studies involved experts on international rela-
tions. Over an extended time period, the studies investigated the ability of these 
experts to make accurate predictions about important international events. There 
were major differences in predictive ability. The best predictor of this ability was the 
ability to “think small,” taking into account many factors rather than relying on a 
sweeping grand theory. Those who embraced grand theories made bad predictions, 
rarely acknowledged errors, and seemed to learn nothing from new information. 
Other studies have shown that dogmatism—tenacious adherence to a particular 
worldview, akin to a grand theory—also correlates with weak critical thinking and 
the inability to learn from mistakes.

None of these situations involving expert judgment is precisely similar to judi-
cial rulings. It is easy to tell when a chess player is successful, and it is only a little 
more diffi cult to tell when a political forecast is incorrect. Determining the correct-
ness of a controversial judicial decision is more diffi cult. Nevertheless, even without 
regard to disputes about how much weight text and original intent should get ver-
sus precedent and values, we can always ask how well a judge uses the intellectual 
tools he or she has chosen. The psychology literature strongly suggests that judges 
who are open to opposing arguments and willing to consider inconvenient facts 
will do better—whether the disputes are about history, text, precedent, or values.

In other words, judges should be foxes rather than hedgehogs. (A Russian say-
ing, made famous by the philosopher Isaiah Berlin, observed that “the fox knows 
many little things, but the hedgehog knows one big thing”; Berlin used this as a 
metaphor for distinguishing between pragmatists and grand theorists.) If we want 
successful decision makers, says a leading researcher, “we are better off turning to 
experts who embody the intellectual traits of Isaiah Berlin’s prototypical fox—those 
who ‘know many little things,’ draw from an eclectic array of traditions, and accept 
ambiguity and contradiction as inevitable features of life” rather than to the hedge-
hogs “who ‘know one big thing,’ toil devotedly within one tradition, and reach for 
formulaic solutions to ill-defi ned problems.”1

Some authors have disparaged the idea that “craft values” or “professional-
ism” can signifi cantly affect judicial decision making. But the psychology literature 
shows that decisions are indeed affected in a measurable way by intangibles of this 
sort. Of course, there are limits, but the existence of these limits is not inconsistent 
with the very real power of these intangible factors on judges. Ideally, then, we want 
a regime of judicial decision making that maximizes the presence of these intangible 
factors.

But intangible psychological factors are not the only constraints on judges. 
The next two sections of this book discuss the internal and external restraints 
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on judges, which keep them from lapsing into arbitrariness or purely political 
 decisions. We begin with one of the most powerful infl uences on judicial deci-
sions—precedent—and then consider other judicial practices that moderate 
temptations toward political decision making. After looking at these more tangible 
constraints on judges, we will return in part V to the intangible psychological fac-
tors. Our topic, in other words, will be how the rule of law coexists with a good 
deal of judicial leeway.
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If you open a random page of the U.S. Reports and read a constitutional 
decision, you will be struck by how much of the space is devoted to dis-

cussing the Court’s previous rulings. Indeed, the constitutional text may only be 
mentioned in a footnote, and discussion of original intent may or may not be 
present—but discussion of precedent is universal and generally thorough. Respect 
for precedent is also called stare decisis, which means roughly “adhering to what has 
been decided.” Some critics decry reliance on precedent, but whatever one may 
think about it, it is clearly a key part of long-standing judicial practice in countries 
that follow the common law.

Many discussions of the role of the Supreme Court focus on how an individual 
justice should decide a discrete case. But the Court is a continuing institution, with 
continuity provided not only by overlapping membership, but by adherence to 
precedent. Indeed, in various ways, the Court situates itself in American constitu-
tional history in its rulings. Comprehending the Court as an institution requires an 
understanding of this aspect of constitutional law. In this chapter we discuss why 

7

Respect for Precedent
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judges—especially in constitutional cases—should respect precedent, and in the 
next chapter we explore how this respect for precedent operates in practice.

Precedent and the rule of law

In considering the importance of precedent, we must fi rst consider its 
 relationship to the rule of law. Some observers consider the Court’s reliance on 
precedent to be fundamental to the rule of law, while others sharply disagree. On 
the one hand, Justice Lewis Powell said that “elimination of constitutional stare 
decisis would represent an explicit endorsement of the idea that the Constitution 
is nothing more than what fi ve Justices say it is. This would undermine the rule 
of law.” He also said that the “inevitability of change touches law as it does every 
aspect of life. But stability and moderation are uniquely important to the law.” 
Powell added that “restraint in decisionmaking and respect for decisions once made 
are the keys to preservation of an independent judiciary and public respect for the 
judiciary’s role as a guardian of rights.”1

On the other hand, stare decisis sometimes has been portrayed as a betrayal 
of the judge’s duty to follow the law and thus of the rule of law itself. As Justice 
Scalia put it, “I would think it a violation of my oath to adhere to what I consider 
a plainly unjustifi ed intrusion upon the democratic process in order that the Court 
might save face.” He made an exception for “decisions that have become so embed-
ded in our system of government that return is no longer possible,” but with that 
limited exception, he said he agreed with Justice Douglas (a notable liberal activist) 
that “above all else . . . it is the Constitution which he swore to support and defend, 
not the gloss which his predecessors may have put on it.” In Scalia’s view, when 
the Court is faced with an unsupportable prior decision, “[w]e provide far greater 
reassurance of the rule of law by eliminating than by retaining such a decision.” 
It should be noted, however, that Scalia does not take this viewpoint to its logical 
limit, and he does follow precedent when he thinks that overruling would be too 
violently disruptive. In ordinary cases, however, he does not show much hesitation 
in refusing to follow decisions with which he disagrees.2

For many originalists, then, stare decisis seems in tension with the paramount 
status of the written Constitution. As one critic says, “If the Constitution says X 
and a prior judicial decision says Y, a court has not merely the power, but the obli-
gation, to prefer the Constitution.” Or as another critic has said, “no court should 
ever deliberately adhere to what it is fully persuaded are the erroneous constitutional 
decisions of the past. To do so is to act in deliberate violation of the  Constitution.”
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It is easy to understand the dissatisfaction of originalists with stare decisis. By allow-
ing the views of fi ve justices to displace the true meaning of the Constitution, stare 
decisis seems to authorize a covert form of constitutional amendment. At the same 
time, it elevates the mistaken views of fi ve individuals above the true meaning of the 
law, thereby in a sense replacing the rule of law with the “rule of men.”3

Rejection of stare decisis presents a theoretical conundrum for originalism. 
One of the primary arguments for originalism is that it constrains judicial discre-
tion by providing rules that judges must follow. We have already seen that origi-
nalism’s constraining power is less than one might suppose. Here we will discuss 
another problem: To the extent that originalism in practice is linked with a type of 
formalism that celebrates the value of clear rules, the denial of stare decisis deprives 
originalism of its ability to implement the rule of law. If a majority of justices 
agree in one case that the original understanding translates into a particular rule, a 
majority in the next case might distill a somewhat different rule, so that the actual 
meaning of the Constitution is blurred by competing formulations.

Justice Scalia, the leading proponent of originalism, provides the best illustra-
tion of the claim that originalism depoliticizes constitutional law by providing a 
more rulelike framework. Even a cursory acquaintance with Justice Scalia’s work 
reveals his passion for order and logic. As one leading constitutional scholar has 
said, “for Justice Scalia, the rule’s the thing; originalism and traditionalism are 
means, not ends.” “Here is the codifi er at work: fi rst, state the general rule; second, 
rationalize the existing messy pattern of cases by grandfathering in a few exceptions 
and doing the best you can to cabin their reach; and third, anticipate future cases 
in which the rule might be thought problematic and dispose of them in advance 
by writing sub-paragraphs and sub-sub-paragraphs qualifying the rule with clauses 
beginning with ‘unless’ or ‘except.’ ” This passion for rules is tied with Scalia’s desire 
for consistency, which he views as the fi rst of all legal virtues, the “very foundation 
of the rule of law.”4

Because of his desire for clarity, certainty, and consistency, Justice Scalia has 
mixed feelings about the common law. He is uneasy about the common law pro-
cess, in which law grows, “not through the pronouncement of general principles, 
but case-by-case, deliberately, incrementally, one-step-at-a-time.” In his view, this 
process is inherently inconsistent with the ideal judicial role: Only by announcing 
and following clear rules can judicial decisions be respected, and only so can they 
provide certainty, limit future judicial discretion, and provide uniformity. Indeed, 
he maintains, judges who do not provide abstract rules but instead rely on the total-
ity of the circumstances are “not so much pronouncing the law in the normal sense 
as engaging in the less exalted function of fact-fi nding.”5
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No wonder another leading advocate of the “law of rules” was moved to ask 
whether the common law qualifi es as law at all. Indeed, Scalia himself seems to 
view the common law with some suspicion, and he regrets that it receives so much 
attention in law schools. Because law school begins by studying the common law, 
he says, the students’ “image of the great judge—the Holmes, the Cardozo” is one 
“who has the intelligence to discern the best rule of law for the case at hand and 
then the skill to perform the broken-fi eld running through earlier cases that leaves 
him free to impose that rule.” The judge manages this task by “distinguishing one 
prior case on the left, straight-arming another one on the right, high-stepping away 
from another precedent about to tackle him from the rear, until (bravo!) he reaches 
the goal—good law.”6

In an ideal world, where the Court was not already hemmed in by precedents, 
the right approach for originalists would be to decide every case by considering 
afresh the original meaning of the Constitution. It is easy to see, however, that this 
would result in the loss of such virtues as stability, consistency, and clarity—the 
very virtues that the law of rules is supposed to promote. There are some original-
ists, such as Justice Thomas, who are willing to throw precedent to the wayside, 
but others such as Scalia realize the dangers of abandoning respect for precedent 
altogether.

Scalia’s refusal to jettison precedent is understandable. In the absence of stare 
decisis, originalism is unlikely to lead to a stable, defi nitive set of answers to con-
stitutional questions. To begin with, views of history, even by professional histo-
rians, are subject to revision over time. These changing academic views would be 
refl ected in shifts in constitutional interpretation. Shifts in interpretation could 
also be expected for two other reasons. Inevitably, even among like-minded judges, 
there will be some close, diffi cult cases, where the original meaning of the constitu-
tional provision is debatable in its application. These cases may turn on the basis of 
a single vote, and will therefore be subject to revision whenever a justice approaches 
the issue anew. Judges are not clones, and originalist judges with different political 
inclinations will, despite their best efforts at objectivity, be infl uenced on occasion 
by their preconceptions. This would remain true even if all of the judges were 
“conservatives”—some might be social conservatives, others might be libertarians. 
Such individuals could have strikingly different interpretations of original mean-
ing. Moreover, there is also the possibility of discovering new evidence—a study of 
personal letters by the framers, for example—that could destabilize an originalist 
interpretation.

Even assuming the existence of no ideological divisions whatsoever, judges 
could still be expected to have methodological divisions. For example, some might 
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fi nd the Federalist Papers a more persuasive source of evidence than others, or at an 
even fi ner level of detail, might view Madison’s contributions to the series as more 
reliable than Hamilton’s. When these methodological differences turned out to be 
outcome determinative, an originalist Court’s rulings would lack consistency and 
reliability.

Jurists might also differ in terms of the level of generality with which they 
defi ned the original understanding. Again, the result would be inconsistent out-
comes, depending on the identity of the judges and how their methodological posi-
tions lined up with substantive outcomes in specifi c cases. Even in the most pristine 
of all originalist judiciaries, confl icts would still exist between different schools of 
originalism. Without stare decisis, these methodological disputes would never be 
settled defi nitively.

Legal clarity would also suffer from unalloyed originalism. True, individual 
opinions might lay down clear rules of law based on interpretations of original 
meaning. But different judges on the same court could well articulate different 
“clear rules,” and today’s clear rules might not be those followed in tomorrow’s 
opinions. In practice, if the law at any one time consists of overlapping versions 
of different justices’ clear rules, or if the rules mutate over time, this “rule-based” 
approach might be incapable of creating clear law.

The dependency of formalism on stare decisis surfaces most strikingly in Jus-
tice Scalia’s own writings. Justice Scalia has been, on the whole, no fan of stare deci-
sis. Yet he also believes in the primacy of rules in judicial decisions. When writing 
a majority opinion, he says, he adopts a general rule that constrains not only lower 
courts, but also himself: “If the next case should have such different facts that my 
political or policy preferences regarding the outcome are quite the opposite, I will 
be unable to indulge those preferences; I have committed myself to the governing 
principle. . . . Only by announcing rules do we hedge ourselves in.” Note that Justice 
Scalia is speaking here of the cases in which he writes for the majority—he is not 
concerned with his personal preferences but with the Court’s obligations. Thus the 
picture is that he is bound by the previous decision not only by personal embarrass-
ment over changing his mind, but because the Court’s pronouncements are binding 
rules of law. Indeed, the whole point of the article in which he wrote those words 
was that law ought, whenever possible, to consist of binding rules.7

Yet, without stare decisis, the Court’s pronouncements—even when grounded 
in a vision of original meaning—could not possibly constitute a rule binding on 
the justices in the future, but would only be at most a revocable command to the 
lower courts. Lower courts judges themselves would hardly be motivated to follow 
these temporary promulgations to the letter, knowing that whether their decisions 
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were affi rmed or reversed would depend instead on a de novo investigation by 
the Supreme Court of each new case as it arose. In other words, to achieve the 
 Scalian vision of the rule of law, originalists also have need of stare decisis to protect 
the decisions of today’s originalists against their successors. Thus, even if we could 
somehow miraculously rewind the clock and ensure that every justice in history 
practiced the most currently trendy forms of originalism, we would still fi nd that 
we need stare decisis—if not about legal issues, then at least about the specifi c 
tenets of originalist methodology and their application in critical disputes.

Finally, the originalists’ own view of the limited value of stare decisis poten-
tially undermines the rule of law. Virtually everyone, including nearly all origi-
nalists, acknowledges that certain precedents cannot be undone. Robert Bork, for 
instance, concedes that some judicial practices are “so accepted by the society, so 
fundamental to the private and public expectations of individuals and institutions” 
as to be immune from judicial revision. As we saw earlier, Justice Scalia takes a simi-
lar position. But the signifi cance of this concession should not be underestimated. 
Stare decisis is not peripheral to constitutional law; it fundamentally changes the 
nature of the enterprise. Bedrock precedents cannot be quarantined; instead, they 
inevitably affect the system of constitutional law as a whole. Thus to admit that 
some precedents should be respected is to require that all should be.8

The originalist impulse regarding these bedrock but allegedly “wrong” prec-
edents is to say “this far, but not an inch farther.” The key precedents will not be 
overruled for practical reasons, but we will return to fi rst principles in considering 
new issues. But this is an untenable stance in a legal system that seeks some form of 
coherence. What sense does it make to say that we can use paper currency but not 
electronic transfers as money? What sense would it make to say that Social Security 
is constitutional but that expanding the program to cover expenses for prescrip-
tion drugs or transforming it into a program of private accounts would not be? 
Or to try to limit the equality principle of Brown v. Board of Education to the Jim 
Crow laws of the 1950s? It is possible to have a sensible legal system in which a few 
small patches of doctrine are retained because of practical imperatives, but rejected 
in principle. But a legal system in which huge swathes of the law are considered 
unprincipled, while small corners are governed by principle, makes no sense at all. 
Bedrock rulings cannot be “limited to their facts” if the legal system is to have any 
claim to integrity; rather, they must be given generative force as precedents. In 
practice, Justice Scalia has struggled with these issues in many cases, using a series 
of judgment calls to decide just how far to follow well-entrenched but (in his view) 
erroneous rulings. He has in effect recognized that “erroneous” rulings can be too 
embedded in the law to be treated grudgingly in later cases.
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Adherence to precedent does not mean simply refusing to overrule past 
 decisions, but taking them seriously as starting points for analysis in future cases. 
This is partly a matter of reasoning by analogy from similarities between the facts 
of cases, but more importantly a matter of giving credence to the reasoning in 
earlier opinions. The willingness of judges to defer in this way to their predeces-
sors—and their expectation of similar deference from their successors—transforms 
the Court from an ever-changing collection of individual judges to an institution, 
one which is capable of building a continuing body of law rather than merely a 
succession of one-time rulings. This kind of decision making, which is familiar to 
students of the common law system, is structured enough to provide stability and 
coherence, but fl exible enough to allow improvisation and growth. Creating a false 
dichotomy between precedents—labeling some as unchangeable “bedrock” and 
others as contrastingly dispensable at will—disrupts the structure and undermines 
the rule of law.

Two fi nal variants on the relationship between originalism and stare decisis 
warrant brief discussion. First, some textualists view elaborate recourses to history 
as unnecessary because they view the text itself as clear. They seem unfazed by 
the fact that people have been arguing for decades (and in some cases for centu-
ries) about the meaning of phrases such as “the executive power,” “due process of 
law,” and “equal protection.” Perhaps each of them simply assumes that judges will 
inevitably adopt their own personal reading of these phrases. But history is to the 
contrary. What textualism promises is not consensus but a cacophony of confi dent 
proclamations about the plain meaning of the document. Expecting these disputes 
to be miraculously settled when they have existed for such long periods is simply 
unrealistic. Thus, without stare decisis, this form of textualism will result in the 
same lack of stability that we have already described.

Some originalists take a more nuanced view of precedent. On their view, clear 
constitutional meaning remains controlling and precedent is to that extent irrel-
evant. But when original constitutional meaning is vague, precedent may govern 
application to specifi c cases so long as those precedents are not inconsistent with 
original meaning; moreover, the meaning of ambiguous provisions can be settled 
by practice, and erroneous practices may have to be left in place when the failure 
to do so would cause too much disturbance to social arrangements. However, this 
more nuanced version of originalism does not avoid the problem of instability. Dif-
ferent judges applying the same basic approach to interpretation will reach different 
conclusions about when meaning is vague or ambiguous and about the extent of 
the permissible leeway in interpretation, producing interesting theoretical debates 
on the bench but little in the way of reliable law.9
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The value of  precedent

Having shown that the originalists’ skepticism of stare decisis does not hold 
water, we turn next to the positive case for precedent. The argument in favor of 
stare decisis is not rocket science. (On the contrary, it takes much more intellectual 
ability to mount an attack on something that is so obviously in accord with com-
mon sense.) Many of the reasons for giving weight to precedent are easily grasped, 
particularly in the case of bedrock precedents that provide the clearest examples of 
the need for stare decisis. Nevertheless, those reasons are worth reviewing, partly 
because they are not universally accepted and partly because they have implications 
for the way that precedent should be used.

Although precedent seems to have special force for the judiciary, consideration 
of past decisions is important in other settings. Some reasons for respecting prec-
edent apply to any decision maker, while others particularly apply to courts, and 
some of those are especially linked with the nature of constitutional law.

There are obvious reasons why a decision maker should consider the views 
of her predecessors. These reasons apply as much to a school principal or a 
military base commander as to a justice or a president. One of these univer-
sal justifi cations is effi ciency: It saves time and trouble to rely on decisions by 
 predecessors.

A second reason is humility. It would be arrogant to assume that we alone have 
access to wisdom. The views of earlier decision makers are entitled to a respectful 
hearing for that reason alone. As even one of the sharpest critics of stare decisis con-
cedes, some degree of respect for precedent is hard to avoid: Even without a formal 
doctrine of stare decisis, jurists would still have “an obligation of due consideration, 
careful refl ection, and deference to the fact that other intelligent and refl ective 
judges have thought about an issue before and taken care to express their reasoning 
in writing,” and past decisions might even get “the benefi t of the doubt in cases of 
uncertainty.” Some of those earlier judges are entitled to particular respect—John 
Marshall, Oliver Wendell Holmes, Jr., and Louis Brandeis come immediately to 
mind as great fi gures in the history of the Supreme Court. It is true that this kind 
of “respect” is less than the most rigid versions of stare decisis might call for, but 
respect can easily shade into a habit of deference.10

A somewhat more subtle set of reasons for entrenching precedents relates to 
the process of decision making. It is simply unworkable to leave everything up for 
grabs all of the time. Imagine if, in every First Amendment case, the lawyers had 
to reargue basic questions such as whether the First Amendment applies to the 
states or whether it covers nonpolitical speech (both of which have been debated 
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by  scholars). Every brief would have to be a treatise, arguing every point of First 
Amendment doctrine from scratch. Moreover, different judges could adopt com-
pletely different First Amendment theories, so a lawyer in a case before the Supreme 
Court would really have to write nine different briefs based on inconsistent theo-
ries of the Constitution. Similarly, the justices would often fi nd themselves unable 
to discuss the merits of particular cases with each other because they are operat-
ing within different conceptual frameworks. Unless most issues can be regarded as 
settled most of the time, coherent discussion is simply impossible. Surely “it would 
overtax the Court and the country alike to insist . . . that everything always must be 
up for grabs at once.”11

Another set of reasons applies to some extent to all offi cials, but much more 
so to judges. One is the moral desirability of equal treatment. It seems arbitrary 
for a case to be decided one way this year, perhaps leading to a prisoner’s execu-
tion or other serious consequences, and for an identical case to be decided the 
opposite way next year. This call for uniformity is not an unshakeable impera-
tive, but it does caution against departing from precedent too quickly. Given 
the critical issues that often come before the courts, consistency seems especially 
important.

A related reason is that only by following the reasoning of previous decisions 
can the courts provide guidance for the future rather than a series of unconnected 
outcomes in particular cases. If all we know is that a court affi rmed some convic-
tions and reversed others, we can really have no idea what rule applies in the future. 
By articulating standards that are binding for the future, courts can offer some 
semblance of what has been called the “law of rules,” which is one aspect of the 
rule of law.

Also relating specifi cally to the judiciary is the discipline imposed on decision 
making by the knowledge that a decision will function as a precedent. In deciding 
a particular case, a judge must provide reasons that will have precedential effect on 
later cases (both in the same court and in lower courts). Thus the judge is pushed 
to a form of neutrality—not the neutrality of being value-free, but the neutrality 
of articulating standards that one is willing to live with in the future: “If the future 
must treat what we do now as presumptively binding, then our current decision 
must judge not only what is best for now, but also how the current decision will 
affect the decision of other . . . cases.” (Recall that Justice Scalia referred to this idea 
when he called for judicial decisions to lay out clear rules; it is only stare decisis that 
gives these rules any binding force.) It is in this sense that “neutral principles” are 
important to judicial opinions. Thus respect for precedent pushes judges to seek 
generality and coherence in their decisions.12
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Precedent and the modern constitutional order

At least in certain kinds of cases, precedent gains added importance in the 
constitutional area. One purpose of having a written constitution is to create a 
stable framework for government. As even most originalists have recognized, this 
goal would be undermined if the Court failed to give special credence to bedrock 
precedents—precedents that have become the foundation for large areas of impor-
tant doctrine. Some obvious examples involve the rulings of the New Deal era 
upholding the validity of the Social Security system and other federal taxing and 
spending programs, and those recognizing federal jurisdiction over the economy. 
These omelets cannot be unscrambled today, as even the most devoted believers in 
originalism often acknowledge. Likewise, it is far too late in the day to invalidate 
independent agencies, as some originalists would like, or to undo the twentieth-
century rulings that “incorporated” the Bill of Rights and made it applicable to the 
states, or to reconsider the constitutionality of segregation.

It is not simply that it would be imprudent to overrule these doctrines, though 
obviously it would be. But in an important sense, it would run against the purposes 
of constitutionalism. Overruling these doctrines would create just the kind of uncer-
tainty and instability that constitutions (even more than other laws) are designed to 
avoid. As one distinguished conservative constitutional scholar explains, “[s]tability 
and continuity of political institutions (and of shared values) are important goals of 
the process of constitutional adjudication, particularly ‘in a constitution intended 
to endure for ages to come, and consequently, to be adapted to the various crises of 
human affairs.’ ” “Moreover,” he elaborates, “these values are in part at least among 
the values that the new constitutional order was specifi cally designed to secure,” 
and the Federalist Papers “even decried appeals to the people in order to ‘maintain[] 
the constitutional equilibrium of government.’ ”13

Originalism can be made more acceptable by acknowledging these bedrock 
 precedents as untouchable, something that Justice Scalia clearly realizes, though it 
has escaped his colleague Justice Thomas. But even so, there is still something seri-
ously amiss. When originalists agree to accept precedents that diverge from what 
they consider to be the original understanding, there is really a mixed message. Pre-
sumably it would have been better if all these cases had been decided “correctly” in 
the fi rst place, but now we are stuck with the errors. Thus originalists are asking us 
to regret that the federal government was given the tools to take the country through 
the Great Depression, regret that Congress was allowed to pass civil rights statutes, 
regret that the Court erroneously ruled that states lack the power to set up estab-
lished churches, and so forth. In our view, however, those decisions are something 
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that should be a cause for pride in American society, not a grudging acceptance of 
past “errors” that can no longer be undone.

In any event, legitimate or not to some, these modern constitutional doctrines 
are here to stay as a realistic matter. Plenary federal power over fi scal and economic 
matters, independent agencies, and application of the Bill of Rights to the states are 
now integral parts of our system of government; in some ways they are more “con-
stitutional” than some of the more obscure parts of the written Constitution.

Consider the following question: Which would be more shocking, a Supreme 
Court decision invalidating the Social Security system, or one upholding a require-
ment that certain homeowners with extra space rent out rooms to military person-
nel in peacetime? The Third Amendment speaks plainly to the latter situation, in 
a way that cannot be said of Social Security. Along these lines, one of the most 
vehement critics of stare decisis in the Reagan era allowed for an exception when 
overruling a precedent would cause a national crisis. “Surely,” he said, “a judge need 
not vote to overrule an erroneous precedent if to do so would pitch the country 
into the abyss—if to do so would be on the order of killing the body to save a 
limb.” He pointed to the Legal Tender Cases, which upheld the constitutionality of 
paper money, as an apt example. And admittedly, whatever the framers might have 
thought about the matter, it is hard to see how a modern economy could survive if 
only gold and silver coins could be used as a medium of exchange.14

The example of paper money also points up another reason for respecting 
bedrock precedent. Imagine that the Supreme Court did overrule itself and hold 
that only coinage can be constitutionally used as a medium of exchange. One pos-
sibility would be an immediate economic crisis. But perhaps such a crisis would 
not occur if the political system responded quickly enough. Maybe Congress and 
the states could drop all other business to pass an immediate constitutional amend-
ment, or perhaps some ingenious solution could be adopted that supported a mod-
ern economy while restricting “money” to metal coinage, such as a computerized 
barter system. Still, even assuming a happy ending, the issue would necessarily take 
over the public agenda until the solution was implemented. Thus the Court would 
have preempted legislative attention. Should curing a possible error in an 1870 case 
really push the legislative agenda off such current issues as the Iraq war, rebuilding 
cities after Hurricanes Katrina and Rita, or the threat of terrorism? Preempting the 
normal processes of government for such a purpose seems fantastically misguided.

Bedrock precedents—sometimes called superprecedents—are decisions or 
lines of decision that are simply too well entrenched to be subject to any seri-
ous possibility of challenge. Some examples are the Court’s ruling in Marbury v. 
Madison that it had the power of judicial review, its holding in Brown v. Board of 
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Education that segregation is unconstitutional, and the series of post-1937 cases 
upholding the constitutionality of the modern regulatory state. Once these deci-
sions are accepted as constitutional fi xed points, however, they become the bases 
for wider areas of doctrine, and they also shift the conceptual landscape of consti-
tutional law. There is a certain paradox in the notion that, by entrenching certain 
doctrines against change, respect for precedent becomes the basis for constitutional 
growth, much as the skeletons left behind by coral organisms form a reef on which 
new generations of the organisms take root. By bringing stability to the law, stare 
decisis— particularly as applied to bedrock precedents—also provides the basis for 
what has been called the living Constitution.

There are good reasons, then, for respecting precedent in constitutional cases. 
And the case for stare decisis is only strengthened if we consider the breadth of 
doctrines that would be ripe for overruling if we were to jettison established prec-
edent in favor of our best guess at the original understanding. The tension between 
modern judicial doctrine and the original understanding is profound. A partial 
list of constitutional doctrines that are at least problematic—and possibly unten-
able—in terms of the original understanding includes the following: the aggressive 
protection of free speech under modern First Amendment doctrine; the desegre-
gation cases; cases limiting affi rmative action, especially at the federal level; cases 
upholding the power of Congress to regulate the economy, protect the environ-
ment, and ban employment discrimination; and cases prohibiting discrimination 
against women.

Respect for precedent, then, is the best way to ensure stability, implement the 
rule of law, and protect some of what have become our most cherished rights and 
traditions. But abstractions will only take us so far. In the next chapter we turn to 
three questions that arise when we try to apply the principle of stare decisis. First, 
what counts as a precedent? Second, how should we read precedents: as sources of 
rules or sources of general principles and analogies? And, third, if we are relying on 
respect for precedent as a constraint on judicial discretion, what reasons do we have 
for thinking that it actually works?



75

In this chapter, we try to clarify how precedent functions in constitu-
tional law. We begin by suggesting that respect for precedent actually 

extends beyond previous judicial decisions to include actions and statements by 
nonjudicial actors. We then explore the question of whether precedents (judicial or 
otherwise) should be read as establishing specifi c rules or as providing a source of 
evolving standards. Finally, we try to rebut the all-too-common belief that judges 
merely use precedents as after-the-fact rationales for outcomes, exemplifi ed by Jus-
tice Scalia’s reference to common law judges as running backs who must dodge 
around precedents in order to reach the goal line.

What kinds of  precedents?

Our fi rst task is to determine what counts as a “precedent.” It is easy to 
 recognize a judicial decision as precedent (although, as we will see, not as easy to 
fi gure out what to do with it). But nonjudicial precedents can also play a  signifi cant 
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role in constitutional law. Thus respect for precedent is not merely a way of empow-
ering the judiciary; it also provides a point of entry for other sources of constitu-
tional understanding.

One important source for constitutional law is the Federalist Papers, written by 
Alexander Hamilton and James Madison (with a small assist from John Jay) during 
the ratifi cation debates over the Constitution. The Supreme Court relies heavily on 
these essays, supposedly in the service of determining original intent. The essays 
are not particularly good sources of evidence of intent—they were read mostly in 
New York at the time and by a relatively small initial audience. It makes much more 
sense—and is more consistent with the Court’s use of the documents—to view these 
essays as the equivalent of judicial precedents. They are early public interpretations 
of the Constitution by eminent and exceptionally reliable interpreters, who were 
not merely writing the equivalent of law review articles but instead were actively 
participating in the critical public decision of whether to adopt the Constitution. 
Whatever the specifi c impact of the Federalist Papers themselves, there can be no 
doubt that Madison and Hamilton played important roles in the ratifi cation cam-
paigns in the key states of Virginia and New York; their publicly expressed views 
were hardly what political scientists and economists call “cheap talk.” In practice, 
the Federalist Papers seem to have much the same status today in judicial decisions 
as the views of another eminent early commentator, Chief Justice John Marshall, in 
his pathbreaking opinions for the Court.

For similar reasons, the decisions of the First Congress should also be consid-
ered important precedents. The Supreme Court has given special deference to the 
First Congress on the theory that it was likely to refl ect original intent, because 
many of the members of Congress were delegates to the Philadelphia convention 
or to state ratifying conventions. Although there is something to be said for this 
argument based on original intent, political circumstances had shifted signifi cantly 
by the time Congress met, making congressional decisions an imperfect refl ection 
of earlier understandings. But, like early judicial decisions, these early congressional 
actions refl ected the considered judgments of distinguished constitutional thinkers 
like Madison, they provided a foundation for many decades of later legislation, and 
they should be considered important precedents for later decisions.

Another good illustration of the importance of nonjudicial precedents involves 
the scope of executive power. The extent of executive power is hotly disputed, so 
what is presented here will be a set of conclusions rather than a full-fl edged argu-
ment on the subject. The upshot is that the Supreme Court has looked—and should 
look—to the actual practices of Congress and the executive branch as a source of 
guidance about the proper delineation of authority.
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On a fair reading, the historical record fails to settle what the framers themselves 
meant by the executive power or how it related to specifi c grants of  presidential 
authority. As Justice Robert Jackson said in a famous opinion on President Truman’s 
use of presidential power, “Just what our forefathers did envision, or would have 
envisioned had they foreseen modern conditions, must be divined from materials 
almost as enigmatic as the dreams Joseph was called upon to interpret for Pharaoh.” 
He added that a “century and a half ”—now two centuries—“of partisan debate and 
scholarly speculation yields no net result but only supplies more or less apt quota-
tions from respected sources on each side of any question.”1

It is an exaggeration to say that the historical records teach us nothing about 
the original understanding of executive power, but they clearly fail to provide any 
precise guidance about the boundaries of presidential power. This is not to say 
that presidential power was a complete constitutional cipher. The specifi c grants of 
power to the president, as well as related grants of power to Congress in military 
and foreign affairs, give some guidance. The framers built on a history of disputes 
about executive power. We know that they considered the postrevolutionary gover-
nors too weak. We also know that they considered the prerevolutionary governors 
and the English monarch too strong. Like Goldilocks, they wanted something that 
was “not too strong” and “not too weak” but “just right.” They wanted as much 
executive energy and initiative as possible without upsetting the proper balance of 
republican government. But these principles are too general to resolve hard cases. 
Thus, when particular questions about executive power arise, text and original 
understanding can provide only limited guidance.

As Madison recognized at the time, there is no way of deducing the lim-
its of executive power from general principles. In Federalist No. 37, he said that 
“[e]xperience has instructed us that no skill in the science of government has yet 
been able to discriminate and defi ne, with suffi cient certainty, its three great prov-
inces—the legislative, executive, and judiciary; or even the privileges and powers 
of the different legislative branches.” He sagely added that “[a]ll new laws, though 
penned with the greatest technical skill and passed on the fullest and most mature 
deliberation, are considered as more or less obscure and equivocal, until their mean-
ing be . . . ascertained by a series of particular discussions and adjudications.”2

The question, then, is how to fi nd the right balance between energy and 
 effi ciency on the one hand, and legal restraint on the other. The president must 
be free to respond to emergencies, but not too free, lest the category of emergency 
action swallow up too much of public policy and individual liberty. There is no 
a priori way to set this balance. Somehow we have managed over the course of 
our history to fi nd an acceptable balance, and the best the Court can do is to 
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try to maintain that historic balance. It is for this reason that Justice Jackson, in 
the  opinion on presidential power that we quoted above, put so much stress on the 
practical accommodations reached between Congress and the president over the 
years. Jackson’s opinion has become the foundation for modern thinking about 
presidential power. As this example shows, respect for precedent need not be based 
on judge worship—a consistent line of interpretation by Congress and the presi-
dent is also deserving of respect.

Nonjudicial precedents like the Federalist Papers or settled practice by the other 
branches is important for the present discussion because it illustrates the pull of prec-
edent even outside the courts. Consideration of nonjudicial precedents also reinforces 
the signifi cance of bedrock precedents. Such bedrock precedents as the post–New 
Deal understanding of federal power has received the support of the president and 
Congress over a long period of time; so has the racial integration mandate of Brown.
These practices rebuff any argument that the precedents in question represent a judi-
cial power grab, and thereby help place their legitimacy beyond question.

What does it mean to follow precedent?

This brings us to the question of how to read precedents. It is one thing to 
say that a precedent should be followed. It is another to say just what it means to 
follow a precedent. This is not an easy question to answer. As a writer of an earlier 
generation remarked, “Yet when one asks, how does one determine the legal signifi -
cance of judicial precedents?—one fi nds only fragmentary answers in authoritative 
materials and no entirely satisfactory theory offered by the writers who have dealt 
with the subject.” That seems to remain true today.3

In various legal systems, precedent may be used as the basis for an analogy, or 
seen as exemplifying a general principle, or taken as establishing a binding rule. 
Anglo-American law has also been unclear: “The precedent has been viewed as 
limited to the ‘decision’ on the ‘material facts’ as seen by the precedent court, or 
the same as seen by the nonprecedent court; for others, the term means the ‘rule,’ 
formulated by the precedent court; for still others, the term includes the reasons 
given for the rules formulated.”4

In rough terms, the dispute over the treatment of precedent can be mapped 
onto the distinction between legal rules and standards. This distinction itself is not 
razor sharp, but the gist can be seen by comparing “do not exceed 65 mph” (a rule) 
with “do not drive faster than conditions allow” (a standard). Thus most American 
roads follow a rule; the German Autobahn follows a standard.
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Justice Scalia’s view of precedent—outlined in the previous chapter—calls on 
courts to lay down clear-cut dictates whenever possible; those rules are then binding 
as rules on later courts until overruled. If we view precedents as more about general 
principles than about rigid rules, however, they operate more like standards. The 
reasoning and result of each case adds to our understanding of the standards, but 
fl exibility is always retained around the fuzzy edges surrounding the core. Doctrine 
therefore evolves over multiple decisions rather than being laid down as explicit 
rules in individual cases.

The dispute over rules versus standards is also related to calls for judicial mini-
malism. The rule approach calls on courts to establish broad rules that will then 
govern an area of law. Minimalists like Cass Sunstein instead call for courts to 
take incremental steps, allowing legal principles to evolve with the accumulation of 
precedent. Thus he seems to want to give opinions very small precedential infl u-
ence until a suffi cient body has accumulated to establish a clear standard.

The general outlines of the standards/rules debate are familiar to lawyers and 
legal scholars. By creating sharp boundaries, rules have the advantage of being easy 
to apply and highly predictable. Their application also is supposedly more objec-
tive, in the sense that the varying perspectives of decision makers are less likely 
to affect the outcome. Rules are also more readily applied by lower-level decision 
makers, an important consideration in cases like Miranda where the law must be 
implemented by low-level offi cials such as police offi cers.

But rules also have the defects of their virtues. Creating sharp, easily admin-
istered lines comes at the cost of unfair treatment of unusual or borderline cases, 
which might otherwise warrant individualized treatment. Formal rules invite strat-
egic manipulation—tax law provides the classic example of how efforts to provide 
clarity and predictability open the way for opportunism. The predictability stem-
ming from formal rules comes at the expense of learning from experience, since 
new insights can only be incorporated in the law through the relatively radical step 
of changing the entire rule. “Objectivity” in applying rules may mean that disputes 
about constitutional values are often disguised as semantic arguments about the 
meaning of a rule. Surely, constitutional interpretation should not turn on dueling 
dictionaries or fi ne-grained word splitting.

Moreover, in the setting of a judicial body, treating precedents as creating rules 
rather than principles or analogies increases the demands on collective action. It 
is easier to agree on how to decide a particular case than on a specifi c rule for the 
future. If precedents are considered to create “rules,” the members of a majority 
must not only be able to agree on the outcome of the case before them or on a gen-
eral principle, but on the precise contours of a rule of law. The foreseeable result of 
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a rule-oriented approach to precedent is to have more fractured courts, with fewer 
majority opinions.

Moreover, treating precedents as rules demands more from later judges in 
the way of self-abnegation. Judges must feel a stronger sense of commitment to 
 precedent in order to agree to follow not only the outcome and principle of an ear-
lier case, but the precise legal test articulated by the court in that case. The tempta-
tion to abandon the rule will be especially strong when the follow-on case involves 
circumstances that were not contemplated when the rule was established or when 
a new judge does not agree with the original decision. Thus, because a rule is less 
fl exible than a standard, it is less likely to maintain the allegiance of later judges. 
Consequently, rulelike precedents have a tendency to evolve into standards. One 
striking example is the abortion decisions. In Roe v. Wade, the Court pronounced 
rules based on the rigid trimester system. Some twenty years later, Planned Parent-
hood v. Casey reworked the rule-oriented Roe opinion into a standardlike undue 
burden test. In these and other cases, rules have had a way of weathering poorly as 
precedents.

The frailty of precedent as a source of bright-line rules is a lesson that Justice 
Scalia has learned to his evident discomfort. In some important majority opinions, 
he has tried to create strong rules only to discover that other justices regarded these 
precedents merely as standards. For example, in Lujan v. Defenders of Wildlife, he 
attempted to establish sharp rulelike limits on standing, only to see the Court move 
back to a standardlike approach in Friends of  the Earth, Inc. v. Laidlaw  Environmental
Services, Inc., and even more strikingly in the climate change case, Massachusetts
v. EPA. Similarly, he attempted to move takings law away from the standard-based 
approach of Penn Central Transportation Co. v. City of  New York, only to see that 
approach triumphant again a few years later. No doubt these setbacks to his efforts to 
reduce judicial oversight of the executive and protect property rights have been very 
frustrating. But even the justices who initially joined his opinions probably thought 
at the time that they were agreeing only to standards rather than iron-clad rules.5

The choice between rules and standards is ultimately a pragmatic one. In the 
setting of constitutional doctrine, however, standards often have a strong advantage 
over rigid rules simply because it is easier to gain and then maintain over time 
majority support for them. Thus there is much to be said for treating constitutional 
precedents as sources of principles or of fruitful analogies rather than as entrench-
ing rigid rules of law, except in unusual cases like Miranda where there is a special 
need for sharp boundaries.

It may seem that treating precedents as standards rather than rules undercuts 
the very stability that stare decisis was supposed to provide. But there is a  difference 
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between stability and rigidity. Maximizing stability may call for fl exibility, as the 
familiar comparison between the storm-resistant qualities of oaks and willows 
reminds us.

Stare decisis seeks to preserve stability, but the doctrine must also leave room 
for innovation and recognition of error. Striking the right balance is not easy. In 
the end, we prefer a version of stare decisis in which rulings are not overturned 
except for strong reasons (and only for compelling reasons in the case of what we 
call “bedrock” precedents). But this version of stare decisis is not rigid, because it 
sees doctrine as evolving over multiple decisions rather than being laid down as 
explicit rules in individual decisions. That is to say, our version of the doctrine is 
strongly against overruling, but leaves more room for good faith reinterpretation of 
individual decisions.

Does precedent really matter?

Precedent can provide only incomplete constraint, but it still has the capac-
ity to provide real guidance. At the same time, it can provide a foundation for an 
evolving body of doctrine. Consequently it can give us a constitutional regime that 
is stable enough to support the rule of law while being fl exible enough to adapt to 
social change. But this assumes, of course, that judges actually follow precedent 
rather than using it as cover for whatever decisions they wanted to reach anyway. 
This brings us to our last question about precedent: What reasons do we have for 
thinking that precedent makes any difference?

Few scholars (and even fewer judges) deny the importance of precedent, but 
some doubt whether it serves as an effective constraint. There are certainly examples 
of judges reaching results that are seemingly inconsistent with precedent; indeed, 
we discuss some examples in later chapters. But the failure often stems more from 
a lack of transparency than from an inattention to precedent. The very fact that the 
misuse of precedent is so easily demonstrated illustrates that the justices at issue 
were not being honest in their application of precedent. Thus how a judge treats 
precedent can serve as a method of evaluating his or her judicial craftsmanship.

Precedent can be distinguished, read narrowly, revised in light of later cases, 
overruled, or even misinterpreted and manipulated, but it cannot be ignored. Its 
very status as precedent makes it both an actual and a psychological obstacle to 
unfettered discretion. Judges who might wish to write on a clean slate cannot do so 
without confronting existing doctrine. Precedent is like an old and somewhat unre-
liable lock. Some keys open it without diffi culty, others might need to be turned 
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and jiggled just so, and sometimes you cannot get in without breaking down the 
door. And both the judge and the reader of the judge’s opinions will recognize 
which method is being employed. A judge who too often uses brute force, manipu-
lating or overruling precedent that stands in her way, will lose respect from her 
judicial peers, the political branches, and the citizenry.

We do not mean to overstate the infl uence exerted by precedent. Precedent 
rarely dictates the result in any particular case, especially at the level of the Supreme 
Court. Instead, precedent creates both outer boundaries and a place to begin. The 
development of a body of doctrine over time also provides indications of trends and 
of underlying values, purposes, and policies.

The idea that precedent is meaningless is based on a rather simplistic view of 
judicial psychology in which judges care solely about outcomes and evaluate them 
in purely instrumentalist terms. But this may refl ect the psychology of those who 
advocate that position more than it refl ects the psychology of actual judges. We 
know from many psychology studies that people tend to have a bias in favor of the 
status quo and that they frame issues in terms of their relationship with that status 
quo. For similar reasons (not to mention their professional training), it is plausible 
to expect precedents to shape judges’ behavior fairly strongly. The Court also has an 
institutional interest in adhering to precedent in order to strengthen the infl uence 
of its decisions.

A good example of the constraining role of precedent may be found in a rela-
tively recent confrontation between Congress and the Supreme Court, one that had 
its origins almost half a century ago. Beginning in the 1960s, the Court interpreted 
the Constitution to provide basic protections for criminal defendants. Prompted 
largely by the conspicuous failings of a justice system tainted by race discrimina-
tion, the Court, in a series of landmark cases, laid out procedural protections to 
ensure fair trials and prevent police misconduct. These included protections against 
coercive police interrogations and sweeping searches, access to a lawyer (provided 
at the state’s expense if necessary) at various stages of a criminal proceeding, and 
the broad availability of federal oversight of state convictions. Then came several 
decades of fi ne-tuning: deciding exactly how to accommodate the basic principles 
of fair treatment and the needs of law enforcement. We do not agree with every 
choice the Court made, nor would we expect readers to do so. But the end result 
is a body of doctrine that lays out general (if somewhat underspecifi ed) limits 
on government actions and provides underlying principles of fairness to guide 
future decisions.

One of the important cases in this line was Miranda v. Arizona, decided in 
1966, which held that police must give certain warnings to suspects or else the state 
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will forfeit the ability to use the suspect’s subsequent statement in court proceed-
ings. Chief Justice Rehnquist had previously made clear his view that the Miranda
rules were not required by the Constitution. Congress, too, opposed Miranda;
in 1968 it enacted a statute that purported to overrule Miranda. The statute dic-
tated that the admissibility of a defendant’s statement should be governed only by 
whether it was freely given, regardless of whether the police had given the required 
warnings. The confl ict between the judicial doctrine and the statute fi nally came 
to the Supreme Court in 2000. In Dickerson v. United States, the Supreme Court 
invalidated the statute, adhering to its Miranda doctrine, in a 7–2 decision that was 
authored by none other than Chief Justice Rehnquist. Even as the Court refused to 
hold that the particular warnings themselves were constitutionally required, it cred-
ited the basic insight of Miranda that some protection against coercive police inter-
rogations is necessary; because the federal statute did not provide any alternative 
to the Miranda warnings, that statute could not supplant them. Despite his early 
misgivings about Miranda, then, even Chief Justice Rehnquist ultimately adhered 
to its core principles.6

Another recent example of the importance of precedent is provided by 
Randall v. Sorrell, in which the Supreme Court struck down a Vermont campaign 
fi nance law. The Court’s basic precedent in this area, Buckley v. Valeo, allows the 
 government to regulate contributions to political campaigns but not independent 
expenditures—in other words, the government has more power to regulate the 
amount of money that a person can give to a candidate than the money he or she 
spends to fi nance advertising that is not controlled by the candidate. Conserva-
tives have long decried virtually all regulation of campaign contributions. Justices 
Thomas and Scalia have long argued for overruling the part of Buckley that allows 
regulation of contributions, and Justice Kennedy has also expressed considerable 
skepticism about it. Chief Justice Rehnquist was also opposed to Buckley, and Jus-
tice O’Connor was the swing vote to uphold campaign fi nance regulation. With 
her departure from the Court, it seemed likely that Buckley was doomed.7

But Buckley’s demise has not yet come to pass, despite the opportunity pro-
vided in Randall. Chief Justice Roberts joined a portion of the plurality that refused 
to overrule Buckley’s limits on expenditures, but that also spoke more broadly about 
adherence to Buckley. He said he could “fi nd here no such special justifi cation that 
would require us to overrule Buckley”—no later cases that had “made Buckley a 
legal anomaly or otherwise undermined its basic legal principles”; no “demonstra-
tion that circumstances have changed so radically as to undermine Buckley’s critical 
factual assumptions”; and on the contrary, that “Buckley has promoted considerable 
reliance” by Congress and state legislatures. Roberts emphasized that “[o]verruling 
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Buckley now would dramatically undermine this reliance on our settled precedent.” 
Justice Thomas’s dissent observes that “[a]lthough the plurality’s stare decisis analysis 
is limited to Buckley’s treatment of expenditure limitations, its reasoning cannot be 
so confi ned, and would apply equally to Buckley’s standard for evaluating contribu-
tion limits.”8

Thus it seems very likely that Roberts is committed to following Buckley and 
has rejected the Thomas and Scalia argument for overruling it. Justice Alito joined 
other portions of Justice Breyer’s opinion, but wrote separately to say that he did 
not fi nd it necessary to reach the issue of overruling Buckley. At present, however, 
despite Justice O’Connor’s departure from the Court, there seem to be at least fi ve 
votes to uphold Buckley, based in large part on stare decisis rather than agreement 
with Buckley’s reasoning.

We leave for a later chapter the single most striking example of the force of 
precedent: the Rehnquist Court’s refusal to overrule Roe v. Wade. After several 
appointments by Presidents Reagan and Bush, such an overruling seemed all but 
inevitable. But when push came to shove, Justices O’Connor, Souter, and Kennedy 
were unwilling to overturn such a critical precedent.

These cases are not merely quirks. A rigorous study of judicial decisions deter-
mined that political perspective (measured by the political party of the appointing 
president) is indeed important. But precedent also counts for a great deal. This 
study covered all Supreme Court cases decided from the end of World War II to 
the turn of this century. Citations in later opinions are listed and classifi ed in stan-
dard legal reference works, and the study statistically analyzed all of those cita-
tions. Based on this massive data set, the authors concluded that “law and policy 
are . . . both important considerations that are inextricably linked to one another 
as the justices interpret and shape the law.” Precedent “can be a constraint in that, 
under certain circumstances, the justices will respond to the need to legitimize 
their policy choices, and this incentive affects how they use precedent.” Precedent 
can also “represent an opportunity in that it is through the setting and interpret-
ing of precedent that the justices can foster outcomes in society that they prefer.” 
The central conclusion of the research was quite telling: “The main point is that 
the justices do not change law simply based on their policy preferences or on the 
existing state of precedent; they do so based on an interactive relationship between 
these two factors.”9

Thus precedent has an important role to play in shaping judicial decisions. But 
it does not stand alone as a bulwark against purely political judgment. In the next 
section, we will show how other aspects of the judicial system also tend to reinforce 
the pull of law as opposed to politics.
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Precedent is not the only constraint on judicial discretion. Other 
aspects of the structure of the judiciary also play a role. Scholars worried 

about the countermajoritarian diffi culty often focus primarily on two aspects of the 
judiciary: the way in which judges are appointed and the provisions for control-
ling or removing them. In the case of federal judges, the fact that judges are not 
elected, but instead are nominated by the president and confi rmed by the Senate, 
gives rise to the countermajoritarian diffi culty. The discussion thus often centers on 
the extent to which the appointment process incorporates popular will; the relative 
responsiveness of the judiciary and the popular branches to public opinion; con-
gressional control over the jurisdiction of the federal courts; and the effectiveness of 
impeachment as a method of popular control of judges. State court judges, on the 
other hand, are usually elected and are often subject to popular recall or removal 
procedures. This both reduces concern and provides a standard against which the 
federal judiciary can be measured.

9

Deliberation and Multiple Decision Makers
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As we argued in chapter 3, these concerns about the countermajoritarian nature 
of the federal judiciary are overblown. But a more serious problem with the focus 
on appointment and removal is that it overlooks other structural constraints. These 
structural constraints, which operate indirectly to foster adherence to the rule of 
law, are common to both state and federal judicial systems. One of the simplest, yet 
most signifi cant, is the multimembered nature of the judiciary.

Tiered, multimember courts

State and federal judiciaries are similarly structured. Trial judges almost 
always preside singly, but their decisions are reviewed by at least one—and often 
two or more—multimember panels of appellate judges. In the federal system, the 
decisions of the district court (trial) judges are reviewed by the courts of appeals. 
Each geographically defi ned district court is subject to review by a particular court 
of appeals, so that, for example, federal judges in Minnesota are always subject to 
review by the Court of Appeals for the Eighth Circuit, while federal judges in Ten-
nessee are subject to review by the Court of Appeals for the Sixth Circuit. (There 
are currently thirteen different courts of appeals, and Congress is considering cre-
ating one or two more by splitting the current Ninth Circuit into two or three 
circuits.) Court of appeals judges sit in rotating panels of three, and their decisions 
can be reviewed by a bench of as many as seventeen judges from the same court. 
Court of appeals decisions in turn are subject to review by the U.S. Supreme Court, 
which consists of nine justices. Each level of court—district court, court of appeals 
panel, and full court of appeals—is bound by the decisions of all the courts higher 
up the chain. And although they are not bound by the decisions of other courts at 
the same level—one court of appeals need not follow the decisions of a different 
court of appeals—rulings by parallel courts often have great infl uence. State court 
systems work similarly, containing trial courts and one or two levels of appellate 
review, and some state court decisions involving federal questions are also subject 
to review by the U.S. Supreme Court.

Although not every decision is appealed (and very few indeed reach the U.S. 
Supreme Court), the most controversial, groundbreaking, or signifi cant cases are 
most likely to be reviewed by multiple courts. Virtually every controversial con-
stitutional issue decided by a trial court will ultimately be decided by an appellate 
court unless the case is settled. The cases that avoid the appellate gauntlet are usu-
ally those that are settled by the parties, involve issues of fact rather than law, or are 
merely noncontroversial applications of established law. Despite what law students 
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believe, there are some easy cases; indeed, more than 90% of court of appeals opin-
ions and more than a third of Supreme Court cases are unanimous. Judicial discre-
tion is only a concern in the less common cases that lack an easy answer.1

The combination of hierarchical organization and multimember courts helps 
restrain discretion in several ways. At any given time, the judges on the federal 
bench have been appointed by different presidents (and confi rmed by different 
Senates) and have different personalities, backgrounds, experiences, ideologies, and 
moral intuitions. The only commonality is their mutual faith in the rule of law 
and their sworn oath to uphold it. Thus, to the extent that a judge needs the agree-
ment of other judges in order to make a decision stick, she will have to appeal 
to this shared vision rather than to her individual beliefs. And the structure of 
the federal judiciary means that every judge does need to persuade at least some 
other judges. Except for Supreme Court justices, every federal judge is subject to 
review by other judges. Not only does this ensure that idiosyncratic decisions are 
ultimately reversed, it also infl uences judges to rein in their personal impulses and 
instead stay as close to previously decided cases as possible: No judge wants a repu-
tation as the most reversed judge in her circuit! At the district court level, a judge 
does not know which judges will serve on the appellate panel, and thus must make 
rulings in a manner likely to stand up to scrutiny by the largest possible number of 
judges. Appellate judges will seek to persuade at least fi ve Supreme Court justices in 
order to avoid reversal. The farther a judge strays from precedent—in other words, 
the more radical and less incremental the decision is, or the less faithful to the rule 
of law—the more likely it is that a reviewing court will overturn it. Thus the sheer 
fact that lower court decisions are not fi nal ensures a good-faith attempt to adhere 
to the rule of law and to use discretion judiciously.

But what of the Supreme Court? Although Supreme Court justices do not have 
to answer to a higher court, they—like all judges on multimember courts—must 
persuade a majority of their colleagues in order to prevail. As long as the Court mir-
rors the rest of the judiciary in including judges who vary along multiple personal 
and political axes, each justice will have the same kind of incentive as lower court 
judges to rely on shared legal principles rather than on particular moral or ideologi-
cal views. For example, Justice Kennedy (like Justice O’Connor on the Rehnquist 
Court) is frequently referred to as a “swing” justice, whose vote can often determine 
the outcome of a closely divided case. The justices (and lawyers) who seek to per-
suade a majority of such swing justices are most likely to succeed if they appeal to 
the sorts of shared values refl ected in the principles outlined in chapter 5.

Moreover, unpersuasive opinions may face more resistance from lower court 
judges, who have considerable leeway because the Supreme Court reviews so few 
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of their decisions. As a practical matter, without the active cooperation of lower 
court judges across the nation, Supreme Court rulings have only limited effect. And 
unpersuasive decisions are probably more likely to be distinguished away or even 
overruled in later Supreme Court cases, limiting their impacts.

We are not contending that these structural constraints are as effective for the 
Supreme Court as they are for lower courts. The hierarchical nature of the judi-
ciary is irrelevant when it comes to infl uencing the Supreme Court’s behavior, and 
even the fact that it is a multimember court does not always require the justices to 
appeal to reason in persuading their colleagues. Nevertheless, the need to convince 
colleagues exerts some infl uence. At the end of this chapter, we suggest some insti-
tutional changes that might increase the Supreme Court’s similarity to lower courts 
in this respect. First, however, we turn to other structural constraints that apply 
equally to all courts.

Judicial deliberation

The fact that all appellate courts have multiple judges has another effect 
besides requiring judges to tether their decisions to shared principles. In order to 
decide cases, judges on multimember courts must deliberate together, either face to 
face, by telephone, or by exchanging views in writing (including, now, electronic 
communication). Deliberation has a number of benefi cial effects in cases in which 
the right answer is not obvious—the kinds of cases in which judicial discretion 
plays the largest role. The range of views among judges helps to ensure that dif-
ferent viewpoints are aired and that poor or idiosyncratic arguments are identi-
fi ed. Departures from precedent and weak reasoning are similarly subject to expert 
 scrutiny from other judges. If a colleague points out a fl aw in one’s reasoning, it is 
(or should be!) more diffi cult to remain wedded to that reasoning.

Deliberation (like written opinions, which we discuss later in this chapter) 
thus forces judges to scrutinize their own conclusions and arguments. And, as one 
judge has pointed out, this self-scrutiny implicates another constraint—“the judge’s 
own self-respect.” After all, judges “have to look in the mirror at least once a day, 
just like everyone else; they have to like what they see. Heaven knows, we don’t 
do it for the money; if you can’t have your self-respect, you might as well make 
 megabucks doing leveraged buyouts.”2

Deliberation also means that judges have an opportunity to persuade each 
other before their views are made public, and both the act of attempting to per-
suade and the receipt of a colleague’s views serve to clarify disagreements, narrow 
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disputes, and sharpen and strengthen the legal basis for the decision. Thus a judge, 
in deliberation with colleagues, may fi nd that her initial instincts are inconsistent 
with the rule of law and change her mind. Historians and others who have exam-
ined the papers of former Supreme Court justices—the only source of information 
regarding that Court’s deliberations—have often found examples of justices chang-
ing their minds on the basis of discussion or the circulation of draft opinions.

One of our favorite stories along these lines involves Justice Robert Jackson, 
who served as attorney general before he was elevated to the Supreme Court in 1941.
As attorney general, he interpreted the Selective Service Act as allowing the United 
States to draft visiting foreigners who, for reasons beyond their control, were tem-
porarily unable to return home. That interpretation was challenged in the courts, 
and in 1950 it came before the Supreme Court—including the former attorney 
general. Justice Jackson joined the majority in holding that the act did not apply to 
foreign nationals. Having been persuaded by his colleagues to change his mind, he 
recalled how other judges had dealt with similar situations. An English judge had 
said, “The matter does not appear to me now as it appears to have appeared to me 
then,” while an early Supreme Court justice had explained that his own former 
error “can furnish no ground for its being adopted by this Court.” After recounting 
these incidents, Justice Jackson added, “If there are other ways of gracefully and 
good-naturedly surrendering former views to a better considered position, I invoke 
them all.” As Justice Jackson’s experience indicates, the collegial deliberation on 
multimember courts thus has a strong tendency to moderate individual viewpoints 
and to produce results that are broadly thought to be consistent with precedent, 
principle, and the rule of law.3

Finally, the process of deliberating can, over time, shape the character of 
judges. For a ruling to be an act of judgment rather than of will, a judge must be 
open to new ideas and willing to subject her own views to careful scrutiny. She 
must be confi dent enough to risk being wrong but humble enough to recognize 
and admit it when she is. Long-term participation in a collegial, deliberative enter-
prise can foster exactly that sort of judicial character. The process of deliberating 
with others can itself be mind-opening. Listening to other people explicate their 
ideas and then defend or modify them in the face of counterarguments encourages 
intellectual fl exibility and honesty, as well as an appreciation for moderation and 
centrism. Discussions grow more sophisticated, nuanced, and inclusive as the par-
ticipants continue to interact. Even those disinclined to collegial deliberation can 
be converted: We suspect that all teachers have experienced the situation in which a 
previously quiet student is somehow drawn into the classroom discussion and then, 
having had a taste of it, begins to participate more fully.
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The role of lawyers in this process should not be overlooked. The adversary 
system ensures that contesting viewpoints are presented to the court. Even judges 
who are inattentive to briefs are forced to listen to both sides in oral arguments, 
and lawyers’ responses to questioning may “jump-start” the deliberative process 
between the judges.

These advantages of the deliberative process are enhanced in two ways by 
the structure of federal courts. Since federal judges have life tenure, the same 
group of judges will engage in deliberation with each other over a period of 
many years. This long-term interaction can draw them closer together and make 
each judge more willing to compromise—partly out of a spirit of generosity and 
partly because the next time that judge might be the one who needs coopera-
tion from her colleagues. Of course, long-term interaction can also exacerbate 
confl icts, and that is where the second structural advantage is manifest: The 
death or retirement of judges on a multimember court ensures that new mem-
bers are always being added, changing the dynamics and reducing the potential 
for long-term confl ict. So both the continuity and the change in membership 
on multimember courts work together to produce better deliberation among 
judges.

But do the justices really listen to each others’ arguments, or do they merely 
bargain for their preferred outcomes? No doubt both factors operate, and delibera-
tion may be particularly weak on issues where feelings run strong. As a descriptive 
matter, however, we believe that there are occasions in which judges switch their 
votes because they fi nd an opinion persuasive. And as an aspirational matter, we 
think this is the way it should be. If there is not enough deliberation within the 
Court, institutional changes may be in order to help foster more discussion. For 
example, a rule might require that other justices withhold formal support until 
a draft opinion has circulated, and that the Court then have another conference 
discussion of the case at that time.

There is some evidence that deliberation among judges, especially on the 
Supreme Court, is decreasing. This is worrisome if true. We think that scholars 
(and journalists) might be exaggerating the trend: Even if the justices do not seem 
to talk much, deliberation might still be occurring, primarily through the circula-
tion of opinions and comments on those opinions. Technology has changed the 
way people collaborate—when we wrote our fi rst three books together, we were in 
and out of each others’ offi ces on a daily basis, but this one has been written with 
few face-to-face (or even telephonic) discussions. Ideas may also be communicated 
through discussions between law clerks. It is therefore hard to tell whether judges 
are becoming less deliberative.
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Other structural supports

Another uniquely Anglo-American aspect of our judiciary also encourages 
both restraint and deliberation. Unlike judges in many civil law jurisdictions, 
 American judges are not professionalized bureaucrats. There is no “judicial track” 
in  American law, so American lawyers—unlike lawyers in some other countries—
 cannot choose to go into judging the way they can choose to go into corporate law 
or medical malpractice or employment law. Instead, judges are drawn from the 
ranks of generalist lawyers, each bringing different strengths and different visions 
of the law. The lack of bureaucratization also fosters candor: In chapter 10, 
we describe the French judicial system as an illustration of one potential conse-
quence of professionalization of judging; judges there have what amounts to a 
secret  handshake—the knowledge that they are making law, not simply applying 
legislation, contrary to what they tell the public. To the extent that American judges 
recognize that judging is not a specialist’s craft, they are less likely to become pos-
sessive and secretive about their task.

Other participants in the decision-making process provide additional, non-
bureaucratic perspectives, furthering the inclination toward both openness and 
principle. The adversary system—for all its faults—brings parties and their lawyers 
into the adjudicative process. The judge in an inquisitorial system is simultane-
ously judge and jury, investigator and decision maker, driving the process as well as 
the result. She alone decides what facts need investigation, which witnesses should 
appear, and when each issue has been suffi ciently aired for her to reach a decision.

Under the American adversary system, by contrast, the litigation process is 
driven largely by the parties (or their lawyers), and the judge is consciously reduced 
to the role of neutral arbiter. It is the parties and their lawyers who structure the 
case, investigate the facts, call the witnesses, and decide which arguments to make 
and when and how to make them. Judges, moreover, are confi ned to ruling on ques-
tions of law; fact-fi nding is the province of the jury. Finally, the Due Process Clause 
of the Constitution (and cases interpreting it) specifi es minimum requirements of 
fairness that the proceedings must follow. All of these institutional structures serve 
to remind judges of their limited role, encouraging them to act according to prin-
ciple rather than personal beliefs.

Even law clerks can play a part in increasing the likelihood that judges will 
adhere to the core principles of sound adjudication. Every federal judge (and many 
state judges, especially at the appellate court level) hires one or more recent law 
graduates to work as law clerks for a year or two at a time. These clerks work closely 
with the judge, reading and digesting the lawyers’ briefs and doing  additional
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research, conferring with the judge on pending cases, and sometimes writing fi rst 
drafts of opinions in accordance with the judge’s instructions. These are bright 
young lawyers, already steeped in the culture of the law, but bringing new perspec-
tives to it. There is thus interplay between an established and powerful judge and 
law clerks with both new ideas and an odd combination of characteristics: They are 
young enough to be in awe of the power of the law and intimidated by the judge, 
but arrogant enough (because of their record of academic successes) to press home 
their points. When the relationship works well, judges and clerks each goad and 
restrain one another, keeping in check the more extreme or radical inclinations and 
reducing the likelihood of weak or unreasoned decisions. It works especially well 
when judges select their clerks—and clerks agree to work for judges—independent 
of political affi liation, which happens often but not often enough. In chapter 13
we offer some suggestions for increasing the chances of these cross-political affi li-
ations.

The seriousness of formal adjudication and all its trappings also contributes to 
fostering adherence to the core principles of the rule of law. The fact that a judge 
puts on a robe and steps behind a bench—with those in the courtroom rising to 
their feet as she does so—helps to impress upon her the awesome responsibility that 
she is about to exercise. The process that accompanies adjudication—formal writ-
ten submissions, arguments made from a podium, witnesses who take an oath, the 
ability to appeal to a higher court—further distinguishes judicial decision making 
from individual decision making, making it public and formal and therefore more 
cautious.

Public scrutiny of  judicial opinions

Finally—and perhaps most important—judicial decisions, and the reasons for 
those decisions, are subject to public and scholarly scrutiny. Most judicial  opinions
are widely available, especially since the advent of the Internet. The mainstream 
media report on the most signifi cant cases, often in detail and at a high level of 
sophistication. Many of the reporters assigned to the courts—and especially those 
who cover the Supreme Court—are conscientious in attempting to understand 
and convey to the public the legal doctrines and contexts of the cases, and take 
advantage of various opportunities to educate themselves further by attending con-
ferences or consulting experts. Some journalists are themselves experts on the law, 
holding a law degree and combining journalism with a career as a  lawyer or a legal 
academic. At least one major law school offers a special educational  program for 
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journalists. Others have become experts through long tenure covering the courts. 
And there are now many specialized media sources—usually (but not always) 
online—that provide even deeper coverage, including quite penetrating criticism. 
The interested lay public can thus easily obtain both court opinions and assistance 
in interpreting them.

More focused scrutiny can come from more knowledgeable sources, including 
not only scholars, but lawyers, politicians, and the best of the media. A  constant
 barrage of commentary in both scholarly and popular publications (including 
widely read blogs) ensures that no judicial misstep goes unnoticed. Serious defi -
ciencies are likely to generate widespread and trenchant criticism.

What good does this scrutiny do? After all, short of impeachment, there is 
nothing concrete that the public—much less scholars—can do to federal judges 
(although they can have an effect on those state judges who must stand for elec-
tion). But judges are human, and, more important, they are members of a learned 
profession. One does not have to believe—as some scholars have argued—that 
judges cater to an “intellectual elite” in order to recognize that the prospect of 
thoughtful, careful, and knowledgeable criticism from their professional peers is 
likely to make judges think twice about straying too far from the core of current 
legal thought or trying to pull a fast one in their reasoning. No one enjoys having 
her mistakes pointed out to her, especially in public.

Today, at least some of the justices are also becoming attuned to another audi-
ence. The American concept of judicial review has been adopted in many other 
places today, and the judges of the world’s various constitutional courts have begun 
to talk with one another. It is not uncommon for decisions in other countries to 
refer to the U.S. Supreme Court’s rulings, either fi nding them persuasive as to their 
own constitutions or declining to follow them in some cases. It would not be sur-
prising if American justices have begun to consider whether their opinions will be 
regarded as persuasive by their peers around the world.

Of course, this benefi cial effect of public and scholarly scrutiny depends on 
several things, some of which we discuss later in this book as in need of improve-
ment. First, of course, a judge who shakes off all criticism through confi dence that 
she is always right and her critics wrong will not be infl uenced by even the most 
sophisticated critiques. As we noted earlier, the structure of the judiciary exposes 
judges to critical review, and we will suggest later some other methods for increas-
ing judges’ intellectual humility. We should point out that this form of humility is 
compatible with a high degree of personal self-confi dence: People who are insecure 
about themselves and their abilities may be all the more reluctant to admit error, 
while self-confi dence may foster a suffi ciently healthy ego to learn from criticism.
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The other prerequisite for effective public scrutiny of judicial decisions turns 
on the quality of the criticism. Whether it comes from politicians, the public, the 
media, or scholars, it must be careful and civil rather than strident and political. 
Accusing judges of “activism” or “arrogance” without explaining the legal or ana-
lytical defi ciencies of those judges’ reasoning is unhelpful. Attributing a judge’s 
decisions to political motives is affi rmatively harmful, to the extent that it incre-
mentally persuades the public or the judges themselves that law is about politics and 
therefore that we should expect judges to be blatantly political. Finally, critics who 
selectively beat up on disfavored outcomes rather than on departures from good 
decision making will only convince their readers that the critiques are no more 
principled than their subjects. We will return in chapter 13 to the critical role of the 
legal academy in encouraging good decision making by judges.

In this chapter we have discussed some features of the judiciary that may foster 
open-mindedness, intellectual humility, and group deliberation. We do not mean 
to paint an unrealistic picture of the judiciary. There are certainly pressures in the 
opposite direction: large caseloads that prevent judges from carefully considering 
individual cases or having extended conversations with colleagues; the temptation 
toward arrogance that comes with high offi ce and feeds upon the eagerness of law-
yers to appeal to judicial vanity; the mental infl exibility that can come with advanc-
ing age and a cloistered environment. Judges are not saints, nor are appellate courts 
academic seminars. Our point, however, is that the structure of the judiciary does 
have a tendency to improve the quality of judicial decision making.

One way of appreciating this effect is to imagine a different institutional set-
ting. Suppose that the Supreme Court consisted of only a single judge. Rather than 
hearing cases that fi ltered up through the lower courts, this judge would scan the 
newspapers for emerging legal questions and then issue dictates regarding their reso-
lution. The judge would not be exposed to academic or public criticism. Obviously, 
judicial decisions would be far worse in such a world. This thought experiment 
illustrates how the American legal system’s features function to improve outcomes.

Besides the structure of the American judiciary, two other aspects of the 
 American legal regime contribute to judicial restraint. One is the requirement of 
transparency: Judges must give reasons for their decisions, and are expected to be 
candid in doing so. The second is our common-law heritage of incrementalism: 
Although the law changes over time, it does so gradually, one case at a time, rather 
than suddenly and radically. The next two chapters explore these ideals and their 
implications for evaluating judicial performance.
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Of the constraints we explore, transparency is perhaps the least dis-
cussed but the most important. In this chapter, we elaborate on the 

reasons for requiring transparency and offer concrete illustrations of its role in con-
straining judicial discretion.

First, a note on what we mean by transparency: A judge’s written opinions 
should fairly refl ect her actual reasoning. Transparency is the willingness to put 
forth one’s best arguments, without guile (which does not mean without craft), 
for the world to evaluate. Lack of transparency can take many forms: a formalist 
opinion that disguises the judge’s value choice as a result dictated by some mechani-
cal test; a distortion of precedent to make a hard case look easy or to save a fl awed 

doctrine in the face of a challenging application; or a withholding of information 
or concealing an argument that infl uenced the Court on the ground that the reader 
cannot be trusted with it. Transparency also requires that a judge be honest with 
herself: It is no defense to claim that one really believes implausible or dissembling 
arguments if that belief is the product of a failure to examine the arguments as 

10

Transparency
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rationally and impartially as possible. Weaseling is not excusable, and post hoc 
rationalizations have no place in adjudication.

Transparency is both an independent value and a necessary concomitant of 
the other constraints we discuss in this book. If a judge is not candid about what 
she is doing and why, then it is impossible to know whether she is being faithful 
to precedent or to the principles of incrementalism. Transparency, as one scholar 
has pointed out, “is the sine qua non of all other restraints on abuse of judicial 
power,” because the other limitations “count for little if judges feel free to believe 
one thing . . . and to say another.” In this context, transparency is important not 
because it necessarily makes judges less prone to error, but simply because it sub-
jects their work to broader scrutiny.1

But transparency also stands on its own as a way to produce better decision 
making. It serves as both an internal and an external constraint, allowing public 
evaluation of judicial decisions and consequently making the judge herself more 
cautious. It reins in judicial discretion by exposing that discretion to the light of 
day. It complements the requirement of providing written reasons for a decision by 
ensuring that the stated reasons are the actual reasons. Dissembling by government 
actors always deprives the citizenry of information necessary for deliberation and 
decision making. Whether motivated by paternalism (the reader cannot be trusted 
with the truth) or self-interest (the author will be criticized for telling the truth), a 
deliberate lack of candor is fundamentally antidemocratic. Such dissembling is par-
ticularly pernicious in judges, because the visible rationality of a transparent opin-
ion is a necessary substitute for the missing democratic accountability of unelected 
judges.

Further, a lack of candor transforms the rule of law into the rule of men by 
allowing judges to reach their preferred results without confronting doctrinal 
inconsistencies, inconvenient facts or legal sources, or powerful counterarguments. 
Especially at the Supreme Court level, it creates uncertainty by freeing lower courts 
from the constraints that consistent and well-reasoned precedent can impose. The 
charge of ad hoc decision making (or of countermajoritarian tyranny) rings truer 
where decisions are not transparent. Thus, because transparent, reasoned argument 
constrains the judiciary, it is a necessary part of the approach advocated in this 
book; to the extent that it serves both to ensure fi delity to the rule of law and as a 
stand-in for democratic accountability, its absence is correspondingly fatal to the 
legitimacy of judicial decisions under any approach.

For all its benefi ts, transparency is not universally acclaimed, nor is it uni-
versally followed. And, like the rest of the limits on adjudication, transparency 
is not always a matter of black and white. The best judges will subject their own 
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reasoning to a searching examination, but even good judges may—like the rest of 
us—sometimes be honestly persuaded by weak reasoning. There is also often room 
for disagreement about whether a particular precedent can be interpreted to fore-
close, allow, or require a particular result in a later case. And the need to assemble a 
majority may require compromises in opinion writing.

Failures in transparency

Nevertheless, two transparency errors can still be identifi ed: explicit or 
implicit arguments that transparency is somehow unnecessary or dangerous, 
and—more commonly—judicial reasoning that is so easily exposed as fl awed that 
the judge who puts it forth must be either deceitful (of herself or her readers) 
or incompetent. In the remainder of this chapter, we examine two sorts of trans-
parency  failures derived from poor reasoning. Both involve judicial opinions that 
purport to be faithful to the rule of law but in fact depart from it. We look fi rst at 
two opinions that lend themselves to the charge that formalism is being used as a 
cover for a desire to achieve particular results, and then at an opinion that blatantly 
manipulates precedent.

While we have suggested in an earlier work, as well as in chapter 3, that for-
malist approaches such as originalism are both unworkable and unable to constrain 
judges, there are judges who remain unpersuaded by these arguments. A judge who 
honestly tries to ascertain and apply the founding generation’s original interpreta-
tion of the Constitution may be mistaken, but such an opinion may nevertheless 
meet the requirements of transparency if the judge’s rationale is clearly explained. 
Some originalist opinions, however, are so superfi cial or inconsistent that they fail 
to satisfy the requirement of transparency, suggesting that something other than the 
purported historical evidence has generated the outcome. New York v. United States
and Printz v. United States are two such cases.2

In each case, the question was whether Congress could enact a law requiring 
state government offi cials to act in a certain way. New York involved a federal law 
requiring state legislatures to enact programs to deal with radioactive waste within 
the state, and Printz involved portions of the Brady Bill requiring state law enforce-
ment offi cials to perform background checks on handgun purchasers. The Court 
struck down both federal statutes on the ground that they impermissibly “com-
mandeered” the organs of state government.

In both cases, the majority disclaimed any reliance on policy arguments or 
judicial discretion in reaching their conclusion. Instead, they purported to rely on 
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the original intent of the founding generation, implying that the Court had no 
choice but to invalidate the laws. Indeed, Justice Scalia, who wrote the opinion 
in Printz, has often advocated the use of original intent specifi cally to constrain 
judicial discretion. Justice O’Connor’s majority opinion in New York similarly sug-
gested that originalism cabins judicial discretion: The Court’s task, she wrote, “con-
sists not of devising our preferred system of government, but of understanding and 
applying the framework set forth in the Constitution.”3

In canvassing the historical record, however, Justices O’Connor and Scalia did 
no more than demonstrate a negative—that an originalist analysis does not unam-
biguously support a congressional power to commandeer. They made little effort 
to show that the original intent rules out such a power. Justice O’Connor relied 
primarily on founding-era statements that the new federal government—unlike the 
national government under the Articles of Confederation—could pass laws directly 
affecting individual citizens. But it is an open question whether this new power to 
exercise authority over individuals was meant to replace or merely to supplement 
the preexisting federal power to pass legislation governing the states themselves. 
Justice O’Connor provided no evidence that the founders meant to curtail the lat-
ter power; scholars have suggested that in fact the founders meant to supplement 
it. Justice Scalia’s historical analysis was even weaker: Faced with dissenting opin-
ions that marshaled historical evidence in favor of an originalist interpretation that 
permits commandeering, he criticized that evidence but provided no countering 
evidence of his own.

We are not suggesting that we have the correct answer—if there is one—to the 
question whether the founders intended to permit Congress to commandeer vari-
ous parts of state government. But an honest examination of the ambiguous and 
confl icting historical evidence cannot produce the certainty exhibited by the major-
ity in these two cases. A little humility, and a lot less posturing that the Court’s 
hands are tied, would be appropriate even if the outcome remained the same. And 
to the extent that originalism is relied on specifi cally because of its ability to con-
strain judicial activism, it is untenable to invalidate two congressional statutes on 
the basis of such inconclusive evidence.

The issue in these cases may seem arcane, but the consequences could be 
most unfortunate. For example, in the case of a threatened terrorist attack, local 
law enforcement offi cials cannot be directed to act by the federal government; if 
a massive attack actually occurred, local offi cials could not be required to cooper-
ate with federal offi cers in the aftermath. The Court’s analysis precludes it from 
even considering exceptions to its rule in such extreme situations; indeed, Justice 
O’Connor’s opinion made it clear that even the most compelling circumstances 
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would not allow the Court to make an exception to this rule purportedly mandated 
by the founding generation.

These cases illustrate a lack of transparency, then, because the outcome of the 
case cannot really be explained on the basis invoked by the justices. Transparency 
demands exactly the sort of analysis of constitutional values the Court eschewed: 
What sort of constitutional balance between state and federal power is optimum in 
the context of modern regulatory schemes? The failure to engage in such analysis 
and the cavalier certainty about an uncertain historical proposition suggest a Court 
trying to pretend that it has no discretion. Lying about the source of a judicial deci-
sion does not constitute fi delity to the rule of law.

Distorting history is not the only way that a court attempts to disguise the rea-
sons for its decision. Courts sometimes apply precedent in such an obviously disin-
genuous fashion that we can only conclude that something else is driving the result.

This type of distortion of precedent is illustrated by a controversial recent 
decision on gay rights. In Lawrence v. Texas, the Court struck down a state law 
criminalizing homosexual (but not heterosexual) sodomy. Existing precedent—the 
1986 Georgia case of Bowers v. Hardwick—had already held that criminalizing all 
sodomy was constitutionally valid. One question before the Court in Lawrence was 
whether Bowers was fairly distinguishable from Lawrence.4

Only Justice O’Connor argued that Bowers and Lawrence were  distinguishable, 
and thus that the Texas statute could be invalidated without overruling Bowers.
She suggested that because the Texas law discriminated between heterosexual and 
homosexual acts of sodomy, it violated the Equal Protection Clause. Moral dis-
approval of homosexuals, O’Connor wrote in Lawrence, could not provide the 
state with a justifi cation for outlawing their conduct. But Justice O’Connor had 
previously joined the majority opinion in Bowers, which had explicitly accepted 
moral disapproval as a suffi cient justifi cation for prohibiting sodomy. Those chal-
lenging the Georgia law upheld in Bowers had argued that “majority sentiments 
about the morality of homosexuality should be declared inadequate” to justify the 
 antisodomy law. A majority of the Court, including Justice O’Connor, rejected that 
challenge. In addition, the plaintiffs in Bowers included a heterosexual married cou-
ple who alleged that prohibiting sodomy violated their rights. The Court refused to 
reach their claim, and characterized the case as raising only the question “whether 
the Federal Constitution confers a fundamental right upon homosexuals to engage 
in sodomy.” Thus Bowers, like Lawrence, raised the question whether a state was 
entitled to outlaw homosexual sodomy based on moral disapproval. In Bowers, the 
Court said yes. In Lawrence, it said no. Justice O’Connor’s attempted reconciliation 
fails the test of candor.5
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All eight of the other justices squarely confronted the inconsistency, fi nding the 
cases indistinguishable. Justice Scalia, writing for himself, Chief Justice Rehnquist, 
and Justice Thomas, would have followed Bowers and upheld the Texas statute. 
Justice Kennedy’s majority opinion concluded instead that Bowers had to go: “Bow-
ers was not correct when it was decided, and it is not correct today. It ought not to 
remain binding precedent. Bowers v. Hardwick should be and now is overruled.” 
Whether one agrees with Scalia or with Kennedy, both approaches are preferable to 
Justice O’Connor’s obfuscation. Indeed, after a brief spate of conservative attacks 
and liberal kudos, Lawrence has generated little press. The action has moved to 
state courts and local political bodies—focusing on gay marriage—and the Court, 
having issued a transparent and comprehensible ruling on a controversial constitu-
tional issue, went back to its more mundane cases.6

The sky did not fall, nor would it have done so had Justice Scalia’s views 
prevailed. Had Justice O’Connor’s views prevailed, however, both the Supreme 
Court and the rule of law would have suffered. Pundits who disagreed with the 
outcomes—either the invalidation of the Texas statute or the refusal to overrule 
Bowers—could attack the Court for its inane reasoning as well as for the results. 
Police and prosecutors would have retained discretion, under purportedly universal 
prohibitions, to single out homosexual conduct, in violation of the spirit of Justice 
O’Connor’s opinion. State legislatures would have been mired in debates about the 
appropriate response: ban all sodomy or none? The popular brouhaha surrounding 
gay marriage—which does not focus solely on judicial action and which has not 
involved the Supreme Court at all—provides a glimpse of the sort of nasty political 
battle that would inevitably have tarred the federal judiciary.

Arguments against transparency

Despite the obvious appeal of transparency and its almost universal accep-
tance as a legal norm, there have been some dissenting voices. Some scholars have 
suggested that the public (or, sometimes, government offi cials) cannot be trusted 
with various kinds of knowledge. If they know, for example, that ignorance of the 
law is sometimes an excuse—contrary to the popular maxim—they will be tempted 
to deliberately avoid fi nding out whether some contemplated course of conduct 
is legal. Others have argued that the judiciary must hide its reasoning in order to 
protect its legitimacy or ensure compliance with controversial rulings. Justice Scalia 
may have gone even further in urging a lack of transparency. He has sometimes 
seemed to suggest that although originalism is unworkable, judges must maintain 
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the fi ction that they are adhering to the original intent in order to “foster a cor-
rect attitude toward” constitutional adjudication in judges who might otherwise 
be too inclined to use their own judgment. Still, however one might carp at some 
aspects of Justice Scalia’s performance, there is little reason to believe that his judi-
cial opinions are anything but candid expressions of his views, often expressed with 
a minimum of diplomacy.7

Occasional attempts to justify judicial lack of candor in America are nothing 
compared to the apparently massive fraud revealed by a study of the French legal 
system. Formally, French judges have no discretion at all. The written legal code 
answers every legal question, and the courts merely apply that code to the par-
ticular question. The opinions are very short—often under a page—and follow a 
format that has not changed since the French Revolution. Each one is a grammati-
cal syllogism: “The Court, (a) given [the relevant parts of the legal code]; whereas 
[arguments]; (b) on these grounds, [holding].” The opinion is thus a single, logi-
cal sentence that “resists any discourse that might hamper its smooth grammatical 
fl ow,” and therefore “possesses a univocal quality that denies the possibility of alter-
native perspectives, approaches, or outcomes.” There is no citation of precedent, 
but simply an application of the legal code to the facts. It is, in short, a formalist’s 
dream.8

Behind each opinion, however, is an entirely different set of documents, known 
in different contexts as conclusions and rapports, which are essentially correspon-
dence among various judges. Unlike judicial opinions, these documents are not 
available to the public. Conclusions and rapports are long, conversational, and policy 
oriented, and contain alternative arguments as well as support for alternative con-
clusions. They admit to even more uncertainty than the typical American judicial 
opinion, and can be overtly political (in the broadest sense of the word). One conclu-
sions document, for example, in suggesting a particular course of action that would 
be a departure from earlier precedent, recommends that the court “not . . . choose 
a discreet, padded [formulation], as if you had misgivings about proclaiming what 
you are doing, but . . . adopt a formulation that is clear and categorical [and] act in 
such a way that your decision [will] be a signal and not a wink.”9

The formalism of the offi cial French approach, and the knowledge that it is 
a myth, is confi rmed by conversations that then-Judge Ruth Bader Ginsburg had 
with a French colleague who questioned the American administrative law doctrine 
requiring courts to defer to plausible agency interpretations: “How can that be, a 
French colleague asked. How can the law have more than one plausible meaning?” 
But the French judge knew, of course, that the reality was otherwise. So the judge 
continued: “Or, more accurately, how can a court judgment openly so  acknowledge? 
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The law is the law. There can be but one offi cially correct reading.” And the last 
comment that cements the deception: “Shouldn’t judges, at least in their offi cial 
pronouncements, make it appear so to the public?”10

This bifurcated system allows the French judiciary to continue the fi ction, 
born of Revolutionary mistrust of judges, that judges do not make law. Only the 
legislature makes law, and there are neither gaps nor interpretive diffi culties in leg-
islation. The judges are in on the scam, and apparently so are French academics. 
It is not clear, however, the extent to which the French public—or even French 
lawyers—know that what the judges say they are doing and what they are really 
doing are two quite different things. Nor are they able to evaluate judicial deci-
sions. Presumably no American scholar would suggest moving to the extreme of the 
French system, but its existence should provide a note of caution for those who are 
tempted to underestimate the value of transparency.
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Neither precedent nor principle nor reasoning dictates results. Judges 
must often make choices among plausible applications or extensions 

of existing doctrine. Those choices will be infl uenced by myriad factors, including 
the judge’s own policy preferences and views of the judicial role, the persuasiveness 
of the lawyers, the judge’s perception of public or legislative sentiment, and so on. 
These factors might sometimes counsel restraint and sometimes not. But one factor 
that infl uences judges always serves as a brake rather than as a goad: a preference for 
incremental rather than radical change.

The judiciary is, by nature and by design, the most conservative part of the govern-
ment. The judiciary’s task is to look back on past traditions and simultaneously preserve 

them and change them to meet the challenges of the present and future. Radical or 
revolutionary reform is inconsistent with this role. In common law adjudication, incre-
mentalism and adherence to precedent work hand-in-hand to ensure that the law will 
usually change slowly, through accretion and subtle  revision rather than through sudden 
or fundamental shifts in policy. Constitutional adjudication is similarly constrained.

11

Incrementalism
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In praising judicial incrementalism, we do not mean that the Supreme Court 
should only take “baby steps.” What is important is not the size of the individual 
step, but the fact that each is only one in a series of steps in which the Court works 
out its path. Just as the common law evolves in a series of decisions, constitutional 
law is most successful when the Court is able to develop principles over a sustained 
series of cases rather than trying to emulate a legislature by pronouncing a binding 
set of rules all at once. In this chapter we illustrate incrementalism by discussing 
school desegregation and free speech cases.

Incrementalism and school desegregation

The most famous example of constitutional incrementalism is the story of 
Brown v. Board of Education, the case that held racially segregated schools uncon-
stitutional. Brown was incrementalist but not minimalist. The Brown decision itself 
was a major, dramatic decision, but the Court had laid the groundwork in previous 
decisions. The Court moved in cautious steps—some would say too cautious—
before it took the plunge of declaring segregation unconstitutional. Although 
Brown is sometimes considered a bolt from the blue, in fact the Court had been 
moving steadily, if quietly, in that direction for years. For almost two decades before 
Brown, the Court gradually eroded the prevailing doctrine that permitted “separate 
but equal” schools. In a series of cases largely orchestrated by National Association 
for the Advancement of Colored People (NAACP) attorneys (including Thurgood 
Marshall, later appointed to the Court by President Lyndon Johnson), the Court 
found various segregated educational facilities to be unequal and therefore uncon-
stitutional. The incremental nature of the change is illustrated by the fact that the 
Court (helped along by the attorneys’ choice of cases) began with the most egre-
gious inequalities and the least sensitive education settings—graduate and profes-
sional schools rather than elementary schools.

By 1954, when the Court in Brown fi nally declared that even “equal” segregated 
schools, at the elementary and high school level, violated the Constitution, much 
of the nation was ready to accept the decision as the next step. Although the South 
resisted, slightly more than half of Americans overall supported Brown; the percent-
age was as high as 73% among college graduates. As one scholar put it: “By the early 
1950s, powerful political, economic, social, and ideological forces for progressive 
racial change had made judicial invalidation of segregation conceivable.”1

The Brown Court further diluted the radicalism of its holding by signaling a 
willingness to tolerate delay in implementing it. The original decision contained 
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no order to take any particular action, instead requiring the parties to reargue the 
question of appropriate remedies. A year later, the Court ordered that schools 
be desegregated “with all deliberate speed.” Although the Court’s caution may have 
encouraged the segregated states to defy the Court, it is not clear whether a more 
immediate remedial order would have been any more effective; there was not much 
progress in school desegregation until Congress and the president, in addition to 
the Court, supported integration. In the meantime, however, the Court quietly 
went about ordering the desegregation of other public facilities, slowly changing 
the nation’s views on race and perhaps encouraging the movement of the White 
House and Congress to their more enlightened views.2

Brown is instructive on several levels. First, despite southern opposition to 
integration, the Court’s incremental approach had its advantages. In 1938, when 
the Court fi rst began to fi nd unequal education facilities unconstitutional, most 
citizens—even in the North—were unprepared to accept integration. Had the 
Supreme Court tried to outlaw segregation in 1938, the decision would have been 
met with massive resistance—and not only in the South. Most northern cities were 
residentially segregated: A 1939 poll found that only 19% of those polled in New 
England and the mid-Atlantic states, and 11% of those in the Midwest, agreed that 
blacks should be “allowed to live wherever they want to live.” As late as 1952, 56%
of whites polled in Detroit advocated residential segregation. As blacks began to 
move into previously white, working-class neighborhoods in the 1940s and 1950s,
there were racially motivated attacks and even race riots in Detroit, Chicago, Phila-
delphia, Newark, and Cincinnati. Although northern schools were not segregated 
by law, these residential patterns ensured that blacks and whites rarely went to the 
same schools. In both the North and the South, many workplaces and occupa-
tions were segregated. Professional sports were segregated until the mid-1940s; the 
armed forces remained segregated until 1949. Attitudes changed slowly, but they 
did change: President Truman integrated the armed forces in 1949, and the fi rst 
federal voting rights act was passed in 1957. While we are not suggesting that the 
Court should take full credit for the changing attitudes, we do believe that it had 
some infl uence and that any attempt at more radical reform would have been a 
dismal failure if not a spark to widespread violence.3

The history of the Court’s decades-long struggle with segregated schools also 
illustrates how the combination of adherence to precedent and a preference for 
incremental change serves to constrain judges. We can see with hindsight that 
immediate integration—both before and after Brown—was a political impossibility. 
But that fact alone could not have stopped a determined, independent, unelected 
Court from attempting such a mandate had it been so inclined. That the Court was 
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not so inclined is a testament to the inherently conservative nature of constitutional 
adjudication. Even judges who might have wished to proceed more quickly did not 
do so, restrained by judicial temperament and incrementalist colleagues.4

As Brown illustrates, incrementalism is not necessarily inconsistent with bold-
ness. Although the Court had quietly laid the groundwork before Brown, and 
although it developed its remedial strategy only gradually afterward, there is no 
doubt that Brown was a breakthrough decision. But the Court is not a legislature. 
It cannot create an entire regulatory scheme out of whole cloth and impose it on 
the nation. It can only decide one case at a time. When it tries to emulate a legis-
lature by imposing comprehensive rules, it is most likely to fi nd itself in trouble, 
as illustrated by the failed trimester framework of Roe v. Wade, which we discuss 
in chapter 15.

Incrementalism and the First Amendment

Possibly the most robust area of constitutional law is the protection of 
 freedom of speech under the First Amendment. First Amendment doctrine has 
become very complex as a result of scores of Supreme Court opinions. But the 
doctrine has evolved over time. The Court gradually identifi ed some core concerns, 
such as the chilling effect of regulation on speech and the need to avoid discrimina-
tion against unpopular viewpoints. The First Amendment is a paradigm case of the 
success of incrementalism.

The core question that any free speech doctrine must answer is this: What 
is the best way to balance an individual’s right to think and speak freely against 
the government’s need to prevent harms that arise from that speech? The Court’s 
jurisprudence is a classic example of how judicial reasoning processes work incre-
mentally in constitutional law.

In a 1907 opinion by Justice Oliver Wendell Holmes, the Court held that pro-
hibiting prior restraints on speech was suffi cient protection for individual rights; 
the government could always impose a subsequent punishment on speech that it 
deemed “contrary to the public welfare.” Twelve years later, the Court recognized 
that subsequent punishment for speech might also violate the Constitution—but 
it took a very narrow view. Writing for a unanimous court in early 1919, Justice 
 Holmes upheld the criminal convictions of antiwar protesters on the theory that 
their speech posed a “clear and present danger” to the draft.5

By late 1919, while the majority still adhered to the narrow conception of “clear 
and present danger,” Justice Holmes himself had recast the test as more speech 



Incrementalism 109

 protective. Dissenting in another antiwar protester case, Holmes wrote that the 
government should not be allowed to punish speech unless that speech “so immi-
nently threaten[s] immediate interference with the lawful and pressing purposes of 
the law that an immediate check is required to save the country.”6

For the next several decades, the Court moved slowly in the direction of 
 Holmes’ broad protection for speech. In 1943, for example, Justice Jackson wrote 
for the court that “[i]f there is any fi xed star in our constitutional constellation, it 
is that no offi cial, high or petty, can prescribe what shall be orthodox in politics, 
nationalism, religion, or other matters of opinion or force citizens to confess by 
word or act their faith therein.”7

The Court fi nally held in 1969 that subversive speech cannot be restricted or 
punished unless it is “directed to inciting or producing imminent lawless action and 
is likely to incite or produce such action.” Two decades later, when the Court invali-
dated a conviction for burning a fl ag, Justice Brennan’s majority opinion explained 
that the “enduring lesson” of these earlier cases was that “the government may not 
prohibit expression simply because it disagrees with its message.” Step by step, then, 
the Court recognized that the purpose of the First Amendment is to protect against 
just this sort of majority tyranny.8

These stories—the successful incrementalism in Brown and the First Amend-
ment context, and the less successful decision in Roe—illustrate the value of incre-
mentalism, but they also teach us something else. It is hindsight that allows us 
to fully evaluate each of the decisions and its progeny. Had the public and the 
political branches reacted differently, Roe might have succeeded and Brown might 
have failed. The Court might have had to retreat from its First Amendment stance. 
In short, trying to evaluate judicial decision making by looking at the outcome 
contemporaneously is doomed to failure. A judgment about whether the Court 
reached the “wrong” result cannot be made without the luxury of time. And so 
we return to the process critiques that form the heart of this book: Did the judge 
adequately consider precedent and other relevant factors? Does the reasoning hold 
up or is it somehow fl awed? Is the decision an incremental step or a radical one?

Just as our guidelines for deciding constitutional cases leave much room for 
different application, the values we discuss here are imperfect restraints. Even 
our paradigmatic examples have their fl aws. Brown v. Board of Education, while 
(famously) incremental, is (equally notoriously) not transparent: Scholars and 
judges are still arguing about the reach of the principles underlying the decision. 
On the other hand, our praise for the transparency of the majority opinion in 
Lawrence v. Texas cannot disguise that it was neither incremental nor faithful to 
precedent. In Lawrence, however, the fl aws seem to lie in the particular opinion 
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rather than in the decision. It is possible to imagine—and, indeed, we have previ-
ously written— arguments that resonate better with precedent and tradition, but 
still protect gays from invidious discrimination.9

When process fails

Finally, there is Bush v. Gore, which betrayed all of the principles discussed 
so far. In holding that the Florida recount in the 2000 election could not continue, 
the Republican-appointed majority ensured the election of a Republican president. 
In doing so, it ignored precedent, which would have suggested (1) that a candidate 
had no standing to bring a challenge on behalf of voters who could have brought 
their own challenge, and (2) that the federal courts should not interfere with state 
court decisions about the content of state law. It betrayed the rule of law by explic-
itly limiting the reach of its analysis to the single case. And it took the unprec-
edented step of interfering with the ongoing democratic electoral process, despite 
constitutional provisions that put the ultimate resolution of any disputes squarely 
in the hands of Congress. Even the few academic defenders of the Court’s decision 
managed only lukewarm praise for its opinions.10

The very rarity of cases as egregiously offensive to the rule of law as Bush v. 
Gore suggests that the constraints, while imperfect, are generally effective. And, as 
we show in the next two chapters, many aspects of our legal system work to incul-
cate the values of fi delity to the rule of law, incrementalism, and transparency. In 
the end, however, there is no substitute for public and scholarly scrutiny.
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The institutional structures we have identifi ed are not the only 
source of indirect judicial constraints. Oliver Wendell Holmes had it 

almost right: The life of the law is logic and experience. If the institutional struc-
tures sharpen the logic, a life lived in the law provides the necessary experience. In 
that life, the legal culture and professional norms discourage radical, politicized, or 
idiosyncratic decision making. The judicial selection process ideally should rein-
force these professional norms, but today it sadly fails to do so.

Professional norms

Inculcation of these norms begins in law school. Law professors expose law 
students fi rst to the common law, with its slow and incremental development. 
We also teach them about process: that how a decision is reached—under what 
 procedures and with what inputs—often matters as much as the substantive result. 

12

Professionalism and the Selection Process
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(For many  litigants, getting one’s “day in court” can go a long way toward com-
pensation, even if the end result is not ideal.) Both process norms and the path 
of the common law tend to discourage intemperate or radical decisions. We also 
make students confront precedent by presenting new fact patterns and new legal 
questions against the background of existing cases, rarely letting them begin with a 
blank slate. They learn to tether their arguments to the past and the present.

The Socratic method, by which professors call on students in class and subject 
them to sequential questions that force them to think more deeply, further inclines 
students away from unconstrained discretion. We make them sift and weigh 
 arguments, teaching them what counts as a valid legal argument so that they can 
separate personal beliefs from principled legal arguments. They are required—at a 
moment’s notice—to develop and consider the strongest arguments on both sides 
of an issue, preparing them to remain open to persuasion regardless of their initial 
position. Studies have shown that making people consider opposing arguments 
is one of the best ways to encourage the active, open-minded thinking that is so 
 crucial to good decision making (and to the avoidance of the cognitive biases that 
produce bad decision making). The Socratic method also forces students to articu-
late reasons for their conclusions, something they will have to do as lawyers and 
that will encourage transparency should they become judges. Inevitably, students 
listen to and argue with each other both in and out of class. Overall, law schools try 
to instill habits of careful reading and thought, collaboration, open-mindedness, 
and a respect for the rule of law. Again, there is room for improvement, and so we 
will return to legal education when we make suggestions in the next chapter.

The professional norms that are fi rst developed in law school are further 
reinforced when law students become lawyers, especially if they go into private 
practice. (We will say more about legal academics and government lawyers later.) 
Incrementalism is a professional necessity: A lawyer whose primary argument is 
that the precedent is wrong and should be overruled faces an uphill battle. She is 
much more likely to be successful if she keeps her arguments for new law within 
stretching distance of existing precedent. Good lawyers also listen, collaborate, and 
cooperate with others. Most legal work, whether it involves complex contractual 
arrangements, negotiation, advising clients, trial strategy, or appellate briefs, is a 
group project that is honed through discussion and peer review. And lawyers’ ulti-
mate positions are dictated by the needs of their clients—and the limits of the 
law—rather than by their personal beliefs. The best lawyers can see both sides of 
every issue, enabling them to predict and take into account their opponents’ stron-
gest arguments. Transparency, of course, is impossible to avoid. Subjected to ques-
tioning by clients, judges, and other lawyers, attorneys must always have reasons 
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and explanations at the ready. Any dissembling is likely to be discovered because 
there is always someone with an incentive to uncover ulterior motives, half-truths, 
and other hidden problems.

Judges drawn from the experienced private bar thus have a professional life-
time of acquired tendencies that discourage unchecked discretion. The institutional 
structures that we have already identifi ed strengthen those tendencies, as do interac-
tions with more experienced judges. Judging is a craft, learned from more experi-
enced colleagues who hand down traditions. Judges also develop a reputation among 
practicing lawyers, which is enhanced by the careful exercise of well-thought-out 
judgment and harmed by impulsive, radical, or idiosyncratic decisions. And over 
time, judges see how their decisions work: how other courts use them or develop 
them, how they fi t with other doctrines, and so forth. This “feedback loop” helps 
judges gauge—and if needed, fi x—the coherence between their decisions and the 
broader rule of law. This is especially true in the case of the Supreme Court, as the 
justices see where lower courts take the precedents they hand down.

One example of this feedback loop can be seen in the history of what has 
come to be called the second Rehnquist Court: the period from about 1994 to 
2005, when the Court had no changes in personnel and Chief Justice Rehnquist 
was clearly at the helm. During the early part of that period, the Court issued some 
decisions that departed quite radically—in what was usually considered a conserva-
tive  direction—from earlier cases, especially in the area of federalism. The Court 
invalidated a record number of federal statutes on states’ rights grounds, and rarely 
reached politically liberal results in nonfederalism cases. Beginning in about 2002
or 2003, however, the Court seemed to soften, not only upholding federal statutes 
more often, but also reaching liberal results in other contexts, including uphold-
ing some affi rmative action programs and striking down state bans on sodomy. 
One way to account for this is to look at it as a natural cycle: In the early years 
of a new Court, the Court sends a signal that the law is changing, in this case, 
toward the conservative side of the political spectrum. The lower courts, whose job 
is not only to apply the letter of the law but also to identify and follow the spirit of 
recent Supreme Court precedent, take the law ever further in the direction that the 
Supreme Court seems to be headed.

At some point, however, the Supreme Court looks at where its cases have taken 
the lower courts, and, if it feels that the change is too radical a departure from the 
rule of law or the larger body of precedent, makes a correction. The political incli-
nations of the justices play some role in the initial decision to turn the law’s rudder, 
but ultimately corrective forces come into play. So even at the Supreme Court level, 
the structure of the federal courts can reinforce the legal culture.
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The institutional structures and cultural norms we have described serve to 
make it less likely that judges will exercise unconstrained discretion. Despite these 
constraints, however, there are troubling signs that constitutional adjudication may 
yet become politicized—untethered from precedent and the rule of law—and that 
future judges may not adhere to the principles that have animated past judges. In 
the remainder of this chapter, we turn to those signs and suggest ways to prevent 
judging from becoming just another name for politics as usual.

Judicial selection and politicization

The judicial appointment process is now dominated by the assumption that a 
nominee’s political views matter more than his or her legal acuity or judicial temper-
ament. It was not always this way. Until the late 1980s or so, lawyers were nominated 
to the federal bench—including the Supreme Court—because they were prominent 
and respected, as well as usually being stalwart members of the president’s party. But 
party affi liation is not the same as political ideology; in the past, moderate members 
of the president’s party were more likely to be respected by the bench and bar—and 
therefore more likely to be nominated and confi rmed—than were those on the 
left or right fringes of the party. As one observer notes, the “pre-Reagan generation 
believed that appointment as a federal judge should come to the deserving in their 
mid-to-late fi fties or early sixties, after a substantial career at the bar.”1

Justice Blackmun, for example, made a name for himself by quietly  practicing
law for sixteen years before he was nominated to the Eighth Circuit by  President 
Eisenhower. He was a moderate Republican who had supported Democrat Hubert 
Humphrey’s Senate campaign. In his eleven years on the Court of Appeals, 
 Blackmun earned a reputation as a careful, hardworking, and moderate judge. His 
Court of Appeals opinions are not particularly ideological, and his nomination to 
the Supreme Court was probably prompted as much by his long-standing friend-
ship with Chief Justice Warren Burger as by his obvious competence.

Another example of how the nomination process used to work is a current fed-
eral district judge, whose open and repeated downward departures from the federal 
sentencing guidelines in some types of drug cases led to a congressional investiga-
tion, Republican lambasting of soft-on-crime judges, and eventually a statute limit-
ing judges’ authority to depart downward (which was recently overturned by the 
Supreme Court in United States v. Booker). How did this apparently partisan judge 
get to the bench? Well, he was a respected local lawyer who managed the election 
campaign of a successful congressional candidate, which led to his appointment 
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as U.S. Attorney, which in turn led to his nomination to the federal bench. And 
before you jump to any conclusions: The congressional candidate was a Republi-
can, and the supposedly soft-on-crime judge in question was appointed to both the 
U.S. Attorney position and the federal judgeship by President Ronald Reagan.2

Ideology has now come to have a disproportionate role in the appointments 
process. Presidents have given more weight to ideology, and positions on some “hot 
button” issues (especially abortion) have become litmus tests. The result is that 
within the president’s party, members of the ideological wing of the party have an 
increased likelihood of being nominated as compared with moderates. Even more 
troubling, some presidents have looked in particular for ideological purity and 
commitment, trying to weed out any nominees who might be open to opposing 
arguments. Thus there are now offi ces within the executive branch charged with the 
task of identifying true believers, and the slightest hint of ideological impurity will 
sink a candidate. One scholar has found a correlation between prejudicial service in 
the executive branch and adherence to ideological commitment on the bench, and 
suggests that service in the executive branch is being used as a prescreening mecha-
nism for ideological commitment. That recent nominees to the Supreme Court 
have had signifi cant executive branch experience might therefore provide further 
evidence of the turn toward ideological nominations.3

Everything we have been arguing in this book suggests that a preference for 
unyielding ideological commitment is likely to lead to poorer judicial performance. 
Regardless of the particular ideology (left or right), the stronger the ideological 
commitment, the less open a judge will be to opposing arguments. And the more 
extreme the ideology, the less a committed judge can contribute to or learn from 
collegial interactions. In short, committed ideologues, especially at the political 
extremes, are more likely to be hedgehogs than foxes—and as we suggested in chap-
ter 6, foxes make better judges.

The problem is also deeper than the choice of ideologically committed nomi-
nees. The selection process itself may have a deleterious effect on good judging. 
To the extent that a president chooses nominees for their ideology (especially 
extremists), ideologically driven senators have responded by blocking nominations 
from the opposing camp. Press leaks and bitter public disputes are not unusual. 
This politicization of the selection process infl uences public opinion, leading more 
citizens to believe that constitutional law is politics by another name.

So now we see such anomalies as an opinion poll (after the death of Chief Jus-
tice Rehnquist) asking the public whom they think should be the next Chief Justice 
of the United States. That is like taking an opinion poll on whether the president 
needs surgery or the Fed should raise interest rates. Members of the general public 
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simply do not have enough legal expertise to have an informed opinion, any more 
than they know enough about medicine or economics to respond to our hypo-
thetical polls. Incidentally, the poll results at least partially bear this out: Although 
Justice O’Connor (who had not yet announced her retirement at the time the 
survey was taken) was the top pick—a reasonable if not particularly imaginative 
choice—former New York City Mayor Rudy Giuliani came in second. How in the 
world does any member of the public know whether Giuliani is a good lawyer or 
would be a good judge? But the public apparently liked his politics, and if Supreme 
Court justices are simply legislators in black robes, the average citizen has as much 
relevant knowledge of potential appointees as anybody else.4

Finally, the Supreme Court is not helping matters. As we have argued, we think 
that most judges, including Supreme Court justices, do separate law and politics, 
at least most of the time. But sometimes they do a poor job of explaining the dif-
ference. Some of the cases we criticize in this book mangle principle and precedent 
so badly that it is unsurprising that both the public and academic observers accuse 
the Court of playing politics with the Constitution. And judges who devote their 
spare time to speaking engagements with ideological organizations like the Feder-
alist Society unavoidably create an impression of political partisanship. The most 
effective method for maintaining or improving the level of judging is to appoint 
to the bench judges who are likely to exhibit good judgment and an adherence to 
the constraining principles we have identifi ed. Both the president and the Senate 
should take seriously the idea that they should be looking for a person of judgment. 
As former Attorney General Nicholas Katzenbach said, in advising the Senate on 
the (ultimately unsuccessful) nomination of Judge Robert Bork to the Supreme 
Court: “Were I in your position . . . the central question I would be asking is this. Is 
Judge Bork a man of judgment? Not intellect, not reasoning, not lawyering skills, 
not ideology, not philosophy—simply, judgment. Is he a wise person?”5

How, then, should we identify nominees with good judgment, and distinguish 
foxes from hedgehogs? Instead of focusing on a nominee’s ideology and the depth 
of his commitment to it, presidents and senators should look for individuals who 
are open-minded and willing to change their minds in the face of new information, 
who have an eclectic and open approach to adjudication. They should reject those 
whose approach to law is rigid and formulaic, who have a tendency to burrow ever 
deeper in one direction. They should also seek judges who are humble about the 
correctness of their own views. Judge Learned Hand described the “spirit of liberty” 
as “the spirit which is not too sure that it is right.” A judge who is sure that she is 
always right can easily become a tyrant. And yet we should also want courageous 
judges, who are willing to act in the face of the recognition that they might be 
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wrong. The current focus on a nominee’s ideology and beliefs about specifi c cases 
does nothing to identify such traits; instead, we should look at how a nominee has 
conducted her professional life.6

The press has a role to play as well, although we can offer little more than hor-
tatory suggestions based on our diagnosis of the problems. Perhaps this is spitting 
into the wind, but might we suggest that the press take seriously its responsibility 
to educate the public? There are plenty of excellent reporters out there who could 
serve as role models; we are particularly impressed with the legal acuity and even-
handedness of Linda Greenhouse, who covered the Supreme Court for the New
York Times for decades, but there are many others as well. Still, there are too many 
legal reporters—or too many media outlets—who are more interested in getting 
people riled up than they are in actually informing them. Having reached the limits 
of our own expertise on this score, we leave the more concrete suggestions on this 
score to those with expertise in journalism.

Some institutional changes

Whether or not we can fi x the selection process, we should at least try to ensure 
that service on the Court reinforces rather than diminishes professionalism. It is 
worth noticing that the gradual turn toward politics in constitutional law—which 
is much slower and less pronounced among judges than among  politicians, but still 
worrisome—has coincided with three changes in Supreme Court  procedures.

First, the Court’s mandatory jurisdiction has all but disappeared, leaving the 
Court with almost complete control over its docket. It is therefore completely free 
to pick and choose its cases. This limits the range of legal issues confronted by the 
justices and encourages them to think that their job is to change the law rather than 
to decide cases. Perhaps more importantly, it is probably useful for the justices to 
have the sense that at least part of their work is not fully within their control, and 
thus that they are subject to legal rules like the rest of us.

Second, eight out of the nine justices are now in a “cert. pool,” so that law 
clerks—fresh out of a prestigious law school and usually most interested in hot con-
stitutional topics—have greater infl uence on the choice of cases heard by the Court. 
Litigants who want their cases to be heard by the Court fi le a petition for certiorari 
(or “cert.”). In recent decades, the justices have generally had memos from their law 
clerks summarizing the issues in each case and making a recommendation about 
whether the petition should be granted. Formerly the justices each received a differ-
ent memo from the law clerks working in their offi ce, but today, the justices divide 
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up the clerks so that eight of them get the same memo from one of the clerks in 
each case. The result is that one law clerk’s perception of the case acts as a fi lter for 
nearly all of the members of the Court. Deciding what cases the Court will hear 
is among its most important tasks; the screening process should not be delegated 
to law clerks. In general, law clerks play too large a role; it is hard to see why the 
justices need so many clerks, particularly when their caseload is sagging.

Third, over the past several decades the Supreme Court has been deciding 
fewer and fewer cases, down from about 150 a year in the 1970s to fewer than 80 a 
year in the twenty-fi rst century. One consequence of these three developments is 
that it makes it more likely that the Court’s docket will include a larger percentage 
of major constitutional controversies. This in turn can encourage justices—unlike 
lower court judges, who see a full range of legal questions—to view themselves as 
specialized constitutional arbiters rather than as experts on legal questions. Such an 
attitude could infect their decision-making process, skewing it toward politics and 
away from judgment. The smaller caseload also provides the opportunity to devote 
space in opinions to rhetorical fl ourishes and theoretical quibbles; a larger caseload 
might encourage a more businesslike approach.7

Two possible responses might help mitigate this tendency toward constitu-
tional specialization by exposing justices to more run-of-the mill—even if dif-
fi cult—legal questions. Both are a return to previous procedural devices. Congress 
might reenact earlier jurisdictional rules and enlarge the Court’s mandatory juris-
diction, taking away some of its ability to control its own docket. For example, 
the Court might be required to hear any question of federal law on which there 
is an identifi ed confl ict about an issue in the federal courts of appeals. Perhaps 
courts of appeals could be given the power to certify to the Court the existence of 
a serious circuit split on a signifi cant matter of law, requiring the Court to step in. 
(A certifi cation procedure now exists but is never used; it needs to be replaced by 
a more robust process.)

Instead, or in addition, Congress might reinstate a practice that was abolished 
in the late nineteenth century: circuit riding. Justices used to travel around the 
country sitting with district or appellate court judges, deciding whatever cases came 
before them. Having a “circuit justice”—who rules on requests for emergency stays 
and the like—is a remnant of this practice. During the nineteenth century, circuit 
riding was an arduous job, detested by justices, largely because of the diffi culties 
involved in travel. It would be much easier today, and it might be enlightening for 
the justices to see more ordinary legal cases on a regular basis. Particularly if their 
own caseloads remain low, the justices should have plenty of time to ride circuit. 
They might, for example, sit with circuit judges to hear appeals.
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If these suggestions seem implausible or too intrusive on the Court, it may be 
worth considering three smaller changes in the Court’s procedures. First, the cur-
rent custom is to give each side of the case half an hour for oral argument. This is 
absurdly short, and leaves little time for discussion of some very important issues. 
The default rule should be changed to one hour per side, with increases as war-
ranted in more important cases.

Also, the Court has a long-standing custom of fi nishing all of its work before 
it adjourns for the summer at the end of the term. This desire to avoid delays and 
docket congestion is laudable, but it can lead to hastily considered opinions, partic-
ularly for cases argued late in the term. Holding a decision over the summer should 
be allowed if a signifi cant number of justices request the delay—but only one such 
delay per case, of course, so that opinions are not held up indefi nitely.

Finally, we think the justices should be encouraged to keep their distance from 
high public offi cials and the temptation to commit themselves to constitutional 
positions before ideological audiences. Both of these encourage justices to think of 
themselves as political actors rather than adjudicators. The easiest way to accom-
plish this would be to revise the statute governing judicial recusals to require federal 
judges to step aside in any case in which they have a strong social connection with 
one of the parties (even if the party is sued only in his offi cial capacity) or where 
they have expressed an opinion on the merits of a dispute before it is heard by 
the Court.

As legal academics, we are probably less suited than judges themselves to 
devise appropriate reforms for the judiciary. We are, however, somewhat better 
positioned to consider how to get our own house in order. In the next chapter, 
we consider how the legal academy might better contribute to the development of 
 constitutional law.
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Contemporary studies suggest that public confi dence in the judiciary 
is considerably higher than confi dence in other parts of the govern-

ment, and that this confi dence derives in large part from the perception that judges 
decide cases on the basis of law rather than politics. The theory of adjudication 
that we have described in this book comports with the public perception. We have 
described constitutional adjudication as similar to other types of adjudication: 
based on the rule of law, and requiring both principled decision making and good 
judgment. More and more, however, the conventional academic wisdom seems to 
be that constitutional adjudication is simply politics by another name. The prob-
lem is that to the extent that this academic misconception seeps into public and 

political consciousness, it invidiously begins to infl uence judges and thus becomes 
a self-fulfi lling prophecy.

13

The Role of the Legal Academy
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Scholarship and popular perception of  the courts

Evidence of the contemporary equating of judging and politics comes in 
many forms. Let us begin with the most sophisticated: the academic literature. 
 Political scientists have argued for years that judicial decisions are determined primar-
ily by the judge’s politics (this school of thought is generally called  “attitudinalism,” 
because a judge’s ideology or “attitude” determines her decisions). Law professors 
used to take issue with that claim, but many have lately been explicitly or implicitly 
accepting it.

In this context, consider the “countermajoritarian diffi culty,” which we described 
in chapter 3. The term was coined by Alexander Bickel in the 1960s to describe the 
tension that exists when unelected judges can invalidate the acts of the popularly 
elected branches. For Bickel, the resolution of the dilemma lay in the recognition 
that judges and legislatures perform different functions—in other words, that judg-
ing is not simply politics.

More recently, however, prominent constitutional scholars (on both the left 
and the right) have appealed to the countermajoritarian nature of judicial review to 
criticize both judicial review and the Supreme Court. They suggest that in striking 
down state and federal statutes, the courts are usurping the rights of the people and 
their elected representatives to interpret the Constitution. Instead of an “activist” 
or “arrogant” Supreme Court, these scholars urge that we should have “popular 
constitutionalism.” This popular constitutionalism comes in many fl avors, from 
mild exhortations, to proposals for reining in judicial discretion, to arguments that 
the states and the other branches of the federal government may ignore Supreme 
Court decisions. All are based on the theory that judicial review, at least as currently 
practiced by American courts—especially the Supreme Court—is antidemocratic 
and therefore inconsistent with the American constitutional regime.

Let us leave to one side the fact that the Constitution does not, and was not 
designed to, create a pure democracy. Also put aside the critics’ exaggeration of both 
the representativeness and accountability of the elected branches and the counter-
majoritarian nature of the judiciary. (We discussed both of these problems briefl y 
in chapter 3.)

Instead, consider a premise that is implicit in both the countermajoritarian cri-
tique of judicial review and the calls for popular constitutionalism: that the Court’s 
constitutional decisions—like legislative enactments—are political acts and should 
therefore refl ect the political wishes of the current majority.

This implicit premise becomes clearer if we contrast the criticisms of the judi-
ciary’s constitutional decision making with the attitude toward its  nonconstitutional
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decisions. No one complains that judges are acting contrary to the wishes of the 
people when they rule on whether testimony is admissible, or whether it is an anti-
trust violation for a company to conspire with its offi cers, or when common law 
doctrines bar a subsequent suit after a judgment is issued in another suit, or how 
the burdens of production are allocated in an employment discrimination case. 
Those are legal questions, and our society leaves them to legal experts—to judges, 
in other words. Congress may set the framework by enacting legislation, but we 
instinctively separate that initial political decision from the myriad legal decisions 
that must be made in the course of implementing the legislation.

Contemporary critics of judicial review, however, view constitutional ques-
tions not as legal questions but as political ones. They think that the courts are 
doing something different—and suspect—when they interpret the Constitution 
than when they interpret a statute or a common law precedent or a rule of civil 
procedure.

This widely held implicit belief that constitutional law is not really law at all, 
but politics, is also becoming more explicit in the work of some constitutional 
scholars. Recent scholarship claims that it is not possible to separate constitutional 
law from politics, or that Supreme Court decisions—whether for good or ill—
 simply mirror popular opinion. If even legal academics now confl ate law and poli-
tics, it is no surprise that politicians and the public do so as well. The problem will 
get worse as today’s students—steeped in contemporary academic thought—enter 
the legal profession, and perhaps the judiciary. And it is exacerbated by the fact that 
for the past 30 years, presidents have had a penchant for appointing legal academics 
directly to the federal bench. So how did we get into this mess?

The traces of  postmodernism

We suggest that two independent but simultaneous developments in legal aca-
demia contributed to the change from viewing judges as legal experts to seeing them as 
just so many political operatives. First, the move toward popular  constitutionalism—
the argument that the Supreme Court is an antidemocratic usurper of the people’s 
right to interpret their Constitution—can be seen as a domestication of the post-
modernism that fl ourished in legal scholarship in the late 1980s and early 1990s.

Postmodernists, in and out of the legal academy, denied the possibility of objec-
tive knowledge, including legal knowledge. They argued that knowledge and reality 
were socially constructed by those in power. This perspective is not only wrong, but 
ultimately dangerous, because it encourages the idea that decision making can only 
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be an exercise in power rather than reason. Postmodernist social constructionism in 
this strong form has faded from legal scholarship, but it has left its traces behind in 
popular constitutionalism’s attack on judicial expertise.

Watering down social constructionism into a democracy-based critique of 
judicial expertise makes the arguments more palatable. The alternative to a Consti-
tution interpreted by expert judges is no longer just some other socially constructed 
Constitution, but is now an alternative interpretation by “We the People” them-
selves with an additional patina of legitimacy because of its democratic origins. 
Like social constructionism, then, popular constitutionalism is an attack on judicial 
expertise, but in a much more consumer-friendly package.

There is a historical irony in all of this. The postmodern movement in legal 
academia can trace its roots back to the legal realism of the early twentieth century. 
Legal realists rejected the formalist notion that law embodies neutral general princi-
ples, which both derive from and determine the results in individual cases. Instead, 
the realists argued that legal principles are indeterminate, and their application 
could always vary with the substantive views of the particular judges.

The legal realists counted on expertise to remedy the dangers of legal inde-
terminacy. Postmodernists, however, took the next step, embracing indeterminacy 
(legal and otherwise) and concluding that expert knowledge was a myth. Today’s 
democratizers want a return to the legal realists’ possibility of certainty but—like 
the postmodernists—they reject the realists’ faith in expertise; instead, they fi nd 
legal certainty by substituting majority will for expertise. Thus the move toward 
viewing law as politics is part of a larger movement away from trust in expertise in 
general and a partial inheritance of the postmodernist movement in legal academia. 
Popular constitutionalism purports to be a shift in interpretative authority from the 
courts to the people, but there is little reason to think that the act of interpretation 
is one best performed through a political mechanism. Popular constitutionalism 
fl irts with replacing the restraints of constitutionalism with a freewheeling recon-
sideration of all constitutional boundaries at the behest of popular majorities. This 
approach seems no more likely than the postmodernists’ to produce stable and 
independently defensible constitutional doctrines.

The turn toward novelty

The revised view of constitutional law as politics refl ects another important 
change: the rise of novelty as an academic ideal. Until at least the mid- twentieth cen-
tury, constitutional scholars generally mirrored the judicial role. They  synthesized 
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the existing (sometimes inchoate) intellectual consensus, simultaneously insert-
ing small and subtle innovations that resonated with contemporary beliefs. Their 
scholarship integrated tradition and change. Scholars such as Alexander Bickel, 
Harry Kalven, Herbert Wechsler, and, a little later, John Ely, left their mark on 
constitutional scholarship by breaking new ground—sometimes brilliantly—with-
out completely severing ties to the past. As one modern scholar notes, for example, 
“Bickel dismisse[d] as philosophical romantics those who promote sweeping insti-
tutional reforms for the sake of achieving a closer approximation to some ideal, 
and vastly simplifi ed, conception of representative democracy.” One current law 
professor describes his 1960s legal education—under the tutelage of these and other 
thinkers—as emphasizing “that law must be separated from politics and that good 
arguments are seldom more than one step beyond existing arguments.”1

How things have changed. The academic milieu now creates incentives to 
climb out on ever shakier limbs. Novelty has become the ultimate test of an idea’s 
worth. Counterintuitive theoretical ideas divorced from practical reality are too 
often rewarded. Thus a young faculty member who “brilliantly” turns prior wisdom 
on its head is more likely to be published and noticed than the humble toiler in 
an already well-plowed fi eld. As one academic commentator put it, “to build on, 
refi ne, or magnify the understandings of the past is likely to be viewed with conde-
scending tolerance,” but deconstructing the past “in favor of newly revealed truths 
that had previously been shrouded from view because of the misconceptions of all 
of one’s predecessors, is surely an impressive achievement.”2

A nonacademic lawyer hit the nail on the head in reviewing a book by one of 
the most prominent constitutional scholars (at perhaps the most prestigious law 
school in the country), suggesting that the scholar and his coauthor were motivated 
by “not a political agenda, but an academic one,” “searching so desperately for a 
‘new’ way to look at the Constitution that they don’t mind ignoring two hundred 
years of accumulated thought on the subject.” This academic climate can foster 
arrogance, self-absorption, and a lack of judgment. These qualities are not condu-
cive to successful judging.3

This penchant for brilliance interacts with other factors to ensure that many 
academics, unlike most lawyers, will not internalize the traits and norms that pro-
duce good judicial decision making. Unlike legal work in practice, academic work 
is a generally solo project, not a group project. In comparison to academics in 
many other fi elds, legal scholars show a marked preference for noncollaborative 
work. Remarks by Justice Scalia, who was a law professor before he was appointed 
to the federal bench, illustrate the pleasures of academic writing and its difference 
from much of what judges do. Justice Scalia comments on the joys of being “able 
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to write an opinion solely for oneself, without the need to accommodate, to any 
degree whatever,” the views of colleagues. His concept of “an unparalleled pleasure” 
is “to address precisely the points of law that one considers important and no others;
to express precisely the degree of quibble, or foreboding, or disbelief, or indignation 
that one believes the majority’s disposition should engender.” We do not doubt that 
working with a group of other justices to agree on an opinion can be frustrating, 
like any other committee process. But a failure to “play well with others” is no vir-
tue in a judge, and academic life may simply encourage such “loner” conduct.4

Another factor exacerbating the tendency toward novelty is the peculiar pub-
lication regime in the legal academy. In most law journals—including the most 
prestigious—articles are selected for publication by third-year students rather than 
by legal scholars through peer review. (There are a few exceptions, and we wish 
there were more.) But this system means that publication often depends on the 
judgment of unsophisticated neophytes who are likely to be unable to separate the 
wheat from the chaff and who are therefore likely to be unduly impressed by grand 
claims and startling arguments.

The legal academy’s focus on innovation as opposed to wisdom has broader 
pernicious effects than simply producing people who make poor judges. As we sug-
gested earlier, law professors can play a crucial role in restraining judges by using 
their expertise to explain and critique judicial opinions and educating the lay pub-
lic. Opportunities to do so abound, but legal academics often misuse them. Instead 
of providing knowledgeable commentary, many scholars use the media exposure to 
further their own political agendas or personal careers.

Thus we see such phenomena as 430 law professors—most of whom are not 
constitutional scholars, let alone constitutional historians—signing a letter pur-
porting to instruct Congress on the original meaning of the impeachment clauses 
of the Constitution, and an environmental and criminal law professor with no 
constitutional scholarship to his name pontifi cating as an “expert” on impeach-
ment. Similarly, an e-mail distributed widely among law professors solicited them 
to sign—purportedly as experts—a letter interpreting an obscure clause of the 
Constitution, several even more obscure federal statutes, and “the laws of Florida”: 
“[A]ll the expertise” needed, according to the letter, was “a background teaching 
and writing about the Constitution.” With this kind of squandering of intellectual 
reputation, law professors will soon lose—if they have not done so already—any 
claim to a role as explicators and critics of the judiciary.5

Alexis de Tocqueville noted that “[t]here is hardly a political question in 
the United States which does not sooner or later turn into a judicial one.” Since 
 Tocqueville wrote, we have made progress: Lately, there is hardly a judicial  question
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that does not turn into a media circus. With the explosion of media coverage of legal 
events—helped by a series of high-profi le audience-attracting events such as the 
Simpson and Jackson trials, the Clinton impeachment, the 2000 election litigation, 
and the Schiavo litigation—every legal academic can become a pundit. Punditry is 
too often a game for the clever, not the thoughtful. And those who are successful 
in today’s academic atmosphere often are indeed clever but not always thoughtful. 
If academic reputation depended on the soundness rather than the novelty of a 
scholar’s ideas, scholars might be more thoughtful in their public comments, which 
might in turn reduce the media demand for entertainment or demagoguery and 
increase the dissemination of actual information.6

Finally, the academic obsession with novelty undermines the very legal cul-
ture that helps produce restrained and thoughtful judges, because socialization and 
professionalization of lawyers begins in law school. To the extent that law profes-
sors untether themselves from tradition and favor radical reform, they teach their 
students that incrementalism is an unnecessary anachronism. Law professors whose 
classroom, scholarly, and public comments are silly, or simply not thoughtful, can 
be accused of using politics rather than judgment, demonstrating to their students 
that ideological attachments are stronger and more important than attachment to 
the rule of law. And the further from present reality that legal scholarship strays, the 
less students feel constrained by anything other than their own imaginations.

Suggestions for improvement

So what should we do? It would be helpful if the academy valued incremen-
tal, doctrinal, “pedestrian” scholarship a little more, refusing to jump on the latest 
bandwagon and demanding quality rather than novelty. Law schools might also do 
well to put less emphasis on hiring scholars in “sexy” fi elds like constitutional law 
and give more weight to knowledge of the forbiddingly complex statutory schemes 
that govern much of the American economy in areas such as pensions, telecom-
munications, bankruptcy, discrimination law, and taxes. It might also be useful 
if leading law schools preferred signifi cant practice experience as a qualifi cation 
for junior faculty, as they once did. Instead, the trend is to require an increasing 
amount of published scholarship before a person can be hired as a faculty member, 
which tends to exclude candidates with demanding jobs in legal practice.

As academics, we must take our role as educators—of our students and of the 
public—seriously. We should push against our students’ ideological commitments, 
even (or especially) if we share them. In advising them on judicial clerkships, we 
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can encourage them to ignore politics in their choice of judges—or even to prefer 
judges whose politics differ from their own. We should not reinvent the wheel every 
time we write an article: Let us stand on the shoulders of our giants and acknowl-
edge that we are doing so. Exerting more control over student-run law reviews—or, 
better still, replacing them with the peer-reviewed journals that exist in every other 
academic fi eld—would help.

Finally, we should stop teaching the legal realist cum critical legal studies 
notion (now gradually taking over mainstream constitutional law) that the rule 
of law is really just the political preferences of the judges. Duke law professor Paul 
Carrington was right some twenty years ago—although much castigated at the 
time—when he said that ideologically oriented scholars did not belong in legal 
academia as teachers of future lawyers if they did not believe in even the possibility 
of a principled and objective rule of law. The point is not that legal academics must 
uphold the established legal order—far from it—but that they must at least accept 
the rule of law as an ideal.7

In the end, we simply hope that law professors who share our views will hold 
fast and keep proselytizing (and maybe even assign this book to students!). But 
a close look at some actual decisions may be more useful than our sermons in 
 rebutting the reductionist view of judging as a form of politics. We have called 
upon judges to respect precedent and provide candid, well-reasoned explanations 
of their decisions. At a more fundamental level, we have also called on them to 
be responsive to social values and to fi nd sensitive accommodations of confl icting 
values. Examples are worth more than abstractions in understanding this process. 
For that reason, we close the book with case studies of how the Supreme Court has 
 handled three of our society’s most pressing and controversial social issues: terrorism, 
abortion, and affi rmative action.



PART VI

Case Studies
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Before turning to our case studies, a brief reprise may be helpful. We 
have argued that except in easy cases, judges fi nd themselves faced with 

leeway in applying constitutional provisions, but that they have an obligation to 
give reasoned accounts for how they resolve the cases. We have emphasized the 
need for transparency and candor in judicial decisions, as well as the obligation 
to provide a reasoned elaboration. Where relevant, decisions must take account of 
text, history, and precedent. Where these fail to provide suffi cient guidance, there is 
a need for the judiciary to make value judgments, rooting those value judgments as 
much as possible in American constitutional traditions and contemporary norms.

The need to articulate and reconcile constitutional values is exemplifi ed by the 

Hamdi case. Hamdi was one of the cases growing out of the “war against terror.” 
Because it involved a complex set of intertwined statutes and executive orders, we 
must begin with some background information.1

One week after the terrorist attacks of September 11, 2001, Congress passed a 
resolution—the Authorization for Use of Military Force (AUMF)— authorizing the 

14
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president to “use all necessary and appropriate force” against “nations,  organizations,
or persons” that he determined “planned, authorized, committed, or aided” the 
attacks. On November 13, 2001, President Bush issued a “military order” regarding 
the detention of terrorists, which was supplemented three months later by a classi-
fi ed presidential memorandum (not fully declassifi ed until June 2004).2

The original order invokes the president’s powers as “President and as Com-
mander in Chief of the Armed Forces.” After making various fi ndings about the 
necessity of detention and trial of terrorists, it authorizes the detention of any person 
whom the president has “reason to believe” is a member of al-Qaeda, has engaged in 
acts of international terrorism against the United States, or has harbored such indi-
viduals. It specifi es that these prisoners are to be “treated humanely” and “afforded 
adequate food, drinking water, shelter, clothing, and medical treatment.” The order 
then provides for trial by military commission, but relaxes the procedural safe-
guards that accompany both civilian trials and military courts martial. For example, 
section 4 of the order suspends all rules of evidence except relevance, provides for 
conviction and sentencing by two-thirds of the members of the commission, and 
gives wide power to the commission to prevent unauthorized disclosure of informa-
tion—even depriving the accused and his lawyer of the right to see certain types of 
evidence used against him. And section 7 prohibits the accused from seeking any 
judicial relief from detention. Thus the order allows detention on the say-so of the 
president, and provides minimal procedural protections.3

Having eliminated ordinary domestic procedural protections in the November 
order, the president focused on international protections in the supplemental memo-
randum. In this January 2002 memorandum, President Bush rejected the application 
of the Geneva Conventions to supporters of al-Qaeda, whether captured during the 
Afghanistan confl ict or elsewhere. This memorandum was based in part on the advice 
of Alberto Gonzales, who was then White House counsel. Gonzales stated that “the 
war against terrorism is a new kind of war.” As is well known, the Gonzales memo was 
sharply contested by the legal adviser to the State Department, William H. Taft IV, 
who argued that the Geneva Conventions should apply to Taliban detainees cap-
tured in Afghanistan. But the president ultimately sided with Gonzales, and thus 
concluded that those captured in Afghanistan had only the rights the executive 
branch chose to give them.4

The president’s supplemental order had the effect of eliminating certain hear-
ing requirements mandated by the various Geneva Conventions. Under Article 84
of Geneva III, prisoners of war (POWs) may be tried only by a “military court” 
unless the detaining power’s laws explicitly permit the use of a civilian court, and 
any procedure must “offer the essential guarantees of independence and  impartiality 
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as generally recognized.” Moreover, under Article 106, the prisoner must have the 
same right of appeal as a member of the detaining power’s own armed forces. These 
provisions might arguably apply at least to some Taliban soldiers. And pursuant to 
Article 5, “[s]hould any doubt arise as to whether persons, having committed a bel-
ligerent act and having fallen into the hands of the enemy,” constitute POWs, “such 
persons shall enjoy the protection of the present Convention until such time as 
their status has been determined by a competent tribunal.” Article 5 might apply to 
Taliban and perhaps to some of their al-Qaeda supporters in Afghanistan. Common 
Article 3 imposes other requirements in an “armed confl ict not of an international 
character occurring in the territory of one of the High Contracting Parties.” In such 
confl icts, punishment is not allowed “without previous judgment pronounced by 
a regularly constituted court affording all the judicial guarantees which are recog-
nized as indispensable by civilized peoples.” Thus, where they apply, the Geneva 
Conventions not only provide substantive protection, but require signifi cant proce-
dural safeguards beyond those promised in the president’s detention order.

That is how the law stood when the Court was confronted with the Hamdi
case. Hamdi, an American citizen, was captured in Afghanistan and after some 
intermediate stops was detained at a naval brig in Charleston, South Carolina. No 
charges were fi led against him, but the government claimed the right to detain 
him incommunicado indefi nitely as an “unlawful combatant.” His father fi led a 
petition for a writ of habeas corpus (the traditional method of challenging confi ne-
ment) on his behalf. His father asserted that Hamdi went to Afghanistan to do 
“relief work” less than two months before September 11 and could not have received 
military training. In response to the petition, the government fi led a declaration 
from Michael Mobbs, a Defense Department offi cial. The Mobbs declaration 
alleges various details regarding Hamdi’s trip to Afghanistan, his affi liation there 
with a Taliban unit during a time when the Taliban was battling U.S. allies, and 
his subsequent surrender of an assault rifl e. After some back and forth between the 
federal district court and the court of appeals, the latter concluded that the Mobbs 
declaration was suffi cient to support Hamdi’s detention, and no further inquiry 
was necessary.

A badly divided Supreme Court reversed the court of appeals and remanded 
for further proceedings. Four justices, led by Justice O’Connor, held that Hamdi 
was entitled to some form of due process hearing to challenge his detention. Four 
other justices, in two different opinions, would have held his detention squarely 
unlawful. Two of those justices joined portions of O’Connor’s opinion in order 
to provide a majority for some disposition of the case. The remaining member 
of the Court, Justice Thomas, agreed with the government’s view that the Mobbs 
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 declaration (which the lower court had characterized as conclusory hearsay) pro-
vided a suffi cient basis for Hamdi’s indefi nite detention.

We are no fans of the Bush Administration’s handling of terrorism issues or 
foreign policy, but the case obviously presented a very serious and diffi cult con-
stitutional issue. On the one hand, the potential for abuse in allowing arbitrary 
detentions is plain. On the other hand, the threat of terrorism (at least of the kind 
represented by al-Qaeda) is a new one; we do not know its exact parameters or 
the appropriate response, and other democratic nations such as Britain and Israel 
have found it necessary to make some sacrifi ces of civil liberties to combat terrorist 
campaigns.

Of the various opinions, Justice O’Connor’s made the most serious effort to 
reconcile the two interests. She explicitly recognized the need for sensitive treat-
ment of the interests on both sides. She acknowledged that “[s]triking the proper 
constitutional balance here is of great importance to the Nation during this period 
of ongoing combat.” “But it is equally vital,” she said, “that our calculus not give 
short shrift to the values that this country holds dear or to the privilege that is 
American citizenship.” She emphasized that it is “during our most challenging and 
uncertain moments that our Nation’s commitment to due process is most severely 
tested; and it is in those times that we must preserve our commitment at home to 
the principles for which we fi ght abroad.”5

Justice O’Connor found authorization for the detention in the Congressional 
resolution, ducking any need to consider inherent presidential authority. But she 
was only willing to endorse the detention power in cases like Hamdi’s, involving 
enemy action in a war zone, leaving other cases to the future, but implying that the 
category of enemy combatants was narrow. For reasons that one of us has discussed 
elsewhere, we believe that this is a correct reading of the precedents and of our 
constitutional history.6

Thus Justice O’Connor both acknowledged a power of detention and also 
began to stake out limits: For example, detention cannot be solely for the purposes 
of interrogation and cannot extend beyond the armed confl ict in question. Because 
of those limits, she had to face the diffi cult question of how to determine whether 
Hamdi fell within what she called the “narrow category” of unlawful combatants. 
Here, too, she tried to accommodate both security and liberty. She attempted to 
provide a fair process for determining the facts, allowing the government to begin 
the process by fi ling factual affi davits like the Mobbs declaration but then allowing 
Hamdi the chance to provide evidence in rebuttal.

The other justices grappled with the issues but were less successful in reconcil-
ing the competing values of liberty and security. Like Justice O’Connor,  Justice 
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Souter (joined by Justice Breyer) made some effort to accommodate national secu-
rity needs and civil liberties. He recognized—properly, we think—that the presi-
dent may have some emergency detention powers even apart from statute. But he 
also observed, again appropriately, that the long-term detention of Hamdi and oth-
ers could hardly be considered an emergency action. Justice Souter’s opinion was 
not without appeal, and we consider it as being within the range of reasonable 
assessments of the case. Yet his opinion was less successful than Justice O’Connor’s 
because he failed to separate the analysis of the government’s right to detain Hamdi 
from the question of the conditions of confi nement. He reasoned that the deten-
tion itself  was illegal because of the government’s failure to abide by Geneva Con-
ventions’ rules on the conditions of confi nement.

The other justices were more rigid. Justice Thomas, as we read his opinion, 
came close to giving the president a blank check to override civil liberties. Justices 
Scalia and Stevens may have erred in the opposite direction. They denied the exis-
tence of any right to treat American citizens who fi ght for the other side as prisoners 
of war. In their view, after it detains citizens who were in combat with enemy forces, 
the government must either bring criminal charges promptly or release them. Apart 
from what we think are its dubious historical roots, this view would straightjacket 
the government without regard to changing conditions. Scalia and Stevens recog-
nized only one source of fl exibility, the power of Congress to suspend the writ of 
habeas corpus. Not only is this a draconian remedy, but if invoked it might be far 
more destructive of civil liberties than a judicially defi ned solution.

We do not claim that Justice O’Connor’s opinion was ideal, or that it was the 
only reasonable approach. She might have done more to defi ne the permissible 
category of unlawful combatants and to make it clear that any inherent power of 
the president was very narrow. (“Take the keys and lock him up” is fi ne in nursery 
rhymes but it is no way to run a democratic society.) Her suggested procedures 
apparently did not turn out to be as workable and fair as she suggested, and she 
might have done better to emphasize the role of the courts in reviewing detention 
decisions. By suggesting that administrative hearings could substitute for a judicial 
assessment of the validity of a citizen’s detention, she may have weakened some of 
the historic function of the “great writ” of habeas corpus. Thus Justice O’Connor’s 
resolution of the case is not necessarily ideal. Nevertheless, her opinion is admirable 
for its principled stand against arbitrary arrests and for its effort to fi nd a solution 
that also respected our constitutional history and the need for some fl exibility in 
protecting national security.

In praising Justice O’Connor’s opinion, we do not mean merely that it was 
an astute compromise between opposing forces on the Court and in society, nor 
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simply that it was good government policy. The case involved a clash between two 
strong, constitutionally rooted concepts: the core right of every individual to a fair 
hearing, and the imperative need for governmental authority to respond to severe 
threats to national security. Failing to give some appropriate weight to each of these 
factors would not merely be bad policy or poor politics, it would be a failure to 
understand the constitutional interests at stake.

Hamdi is also notable as evidence that ideology is not everything, even in the 
hardest constitutional cases. The critical vote for Justice O’Connor’s position was 
Justice Breyer, commonly considered a member of the liberal block. Chief Justice 
Rehnquist, a strong conservative voice, also allied himself with O’Connor’s centrist 
views. In the meantime, the two most conservative members of the Court (Thomas 
and Scalia) came to diametrically opposite conclusions, and Scalia was joined by 
Justice Stevens, the most liberal member of the Court.

Whatever one might say about the various individual opinions, we have no 
doubt that each of the justices did his or her best to consider all of the arguments 
and to reason to the best answer possible. The outcome was a decision that respected 
the important critical values at stake and that gave weight to precedent and consti-
tutional history. As Hamdi shows, this process may not be ideal, but it does fulfi ll 
the demands of judicial review in a constitutional democracy.

In a later case, Hamdan v. Rumsfeld, the Court again rebuffed the administra-
tion’s efforts to evade legal restrictions. Hamdan involved the use of military com-
missions to try enemy belligerents under the presidential order discussed earlier. In 
an opinion by Justice Stevens, the Court held that the president lacked the power 
to establish the military tribunals under congressional enactments and under the 
Geneva Conventions. Again, the president’s effort to operate free from outside legal 
restrictions was rebuffed.7

After Hamdan, Congress responded with legislation that deprived the courts 
of jurisdiction to hear habeas cases of this kind. Just as this book was going to 
press, the Supreme Court held the jurisdictional limitation unconstitutional in 
Boumediene v. Bush. Justice Kennedy’s majority opinion canvassed the history of 
habeas corpus and echoed Justice O’Connor’s careful balancing of government 
needs against individual rights. “Security,” he wrote, “subsists, too, in fi delity to 
freedom’s fi rst principles,” of which the most important are “freedom from arbi-
trary and unlawful restraint and the personal liberty that is secured” by judicial 
review of executive detentions.8

Hamdi, Hamdan, and Boumediene provide a perfect illustration of why, despite 
all its shortcomings, judicial review is better than the alternative. These decisions 
imposed the only roadblocks to a deliberate assault on the rule of law by the 
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 executive branch, which Congress had done nothing whatsoever to block. Those 
who think we could be better off if the ultimate decisions about the meaning of the 
Constitution were left exclusively in the hands of the executive branch or Congress 
would do well to ponder these three cases and to keep a close watch on the Court’s 
future responses to executive overreaching in the war on terror. Given what we 
know so far about the neglect of civil liberties in the war on terror, we should all 
hope that the Court continues to stand fi rm.
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Perhaps the most important—or at least the best-known—case that the 

Supreme Court has decided in the past forty years is Roe v. Wade, in 
which it recognized a constitutional right to abortion. Few cases in the Court’s 
history have given rise to such controversy. For almost twenty years after Roe, the 
Court expanded and then contracted the right it had recognized in Roe, the jus-
tices argued among themselves about its validity, and scholars often predicted that 
it would soon be overruled. But in 1992, in Planned Parenthood of Southeastern 
Pennsylvania v. Casey, the Court surprisingly reaffi rmed the existence of the consti-
tutional right but altered the structure of its analysis. Both cases can be evaluated 
under our standards.1

In light of the controversy over Roe, it is easy for the actual decision to get lost 
in the rhetorical fi reworks. It behooves us to begin by taking a close look at the 
original ruling itself. The fi rst thing to observe is that what we call “Roe” was actu-
ally not one case but two: Roe v. Wade and Doe v. Bolton. The extent to which the 
justices regarded the two as interconnected is shown by the haphazard way that the 
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separate concurring and dissenting opinions are scattered between the two cases. 
Yet we generally read the opinion in Roe v. Wade without taking into account its 
Siamese twin, the Doe opinion, which struck down most of Georgia’s abortion 
statute.2

The Georgia abortion statute was newer and more liberal than the Texas 
 statute invalidated in Roe. However, the statute imposed an onerous medical 
approval process. The Court rejected the statute’s burdensome procedure, but it is 
also  important to recall the portion of the Georgia statute upheld by the Supreme 
Court. This aspect of the decision has generally been overlooked. Given that the 
district court had struck down the list of permissible justifi cations that must be 
certifi ed by the physician, all that was left was this: “[I]t still remains a crime for a 
physician to perform an abortion except when . . . it is ‘based upon his best clinical 
judgment that an abortion is necessary.’ ” This truncated provision was challenged 
before the Supreme Court as being unconstitutionally vague.3

The Court not only rejected the vagueness attack but went out of its way to 
endorse the provision. As the Court interpreted the truncated provision, it required 
the physician to make this decision in the “light of all the attendant circumstances,” 
ranging “farther afi eld wherever his medical judgment, properly and professionally 
exercised, so dictates and directs him.” As the Court said, “Whether, in the words 
of the Georgia statute, ‘an abortion is necessary’ is a professional judgment that the 
Georgia physician will be called upon to make routinely.” That judgment was to be 
“exercised in the light of all factors—physical, emotional, psychological, familial, 
and the woman’s age—relevant to the well-being of the patient.” As the Court 
pointed out in Roe, if “an individual practitioner abuses the privilege of exercising 
proper medical judgment, the usual remedies, judicial and intra-professional, are 
available.”4

The familiar trimester system was announced in Roe: no state regulation in 
the fi rst trimester, health regulation in the second trimester (because the abortion 
is then riskier than full-term pregnancy), and limitation to life or health justifi ca-
tions in the third trimester (because the state’s interest in protecting potential life 
becomes compelling after viability).

Read in the context of Doe, the trimester system has a subtle twist. The state 
can insist all the way through pregnancy that abortions be based on medical con-
siderations (i.e., life or health of the mother, broadly construed). What the third 
trimester marks is not a change in the types of allowable abortions, but rather a 
change in how the state can implement the restriction. In the fi rst two trimesters, 
the state must delegate implementation to physicians, reviewing their decisions 
only to the same extent as other medical decisions. In the fi nal trimester, the state 
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can police more aggressively, using the criminal law to ensure that a medical justi-
fi cation exists.

The dissenters characterized the holding broadly, calling it an endorsement of 
abortion on demand. The dissent read the opinion as holding that “[d]uring the 
period prior to the time the fetus becomes viable, the Constitution of the United 
States values the convenience, whim, or caprice of the putative mother more than 
the life or potential life of the fetus.” Chief Justice Burger’s concurrence took a nar-
rower view of the holding: “[T]he dissenting views discount the reality that the vast 
majority of physicians observe the standards of their profession, and act only on the 
basis of carefully deliberated medical judgments relating to life and health.”5

Given that in Doe the Court had upheld criminal punishment for physicians 
who performed abortions without determining them to be medically appropriate, 
Burger’s characterization clearly seems the more accurate. (Indeed, at one point 
in Roe the Court quotes an American Medical Association [AMA] abortion reso-
lution emphasizing “ ‘the best interests of the patient,’ ‘sound clinical judgment,’ 
and ‘informed patient consent,’ in contrast to ‘mere acquiescence to the patient’s 
demand.’ ”) Certainly, the Court did not seem to regard abortions as elective in 
the same sense as cosmetic surgery. So far as we know, no state has ever made it a 
criminal offense to perform a nose job or tummy tuck without fi rst making a writ-
ten determination of medical necessity. If a state did so, no doubt this would be 
regarded as a substantial restriction on the availability of these procedures.6

The upshot of Roe and Doe, then, was this: The state may limit abortion to 
cases of medical necessity in the fi rst two trimesters, but it cannot exclude any 
factors that a reasonable physician might fi nd relevant and it cannot single out 
abortion decisions for special oversight beyond that accorded other medical proce-
dures. In the third trimester, the state can be more intrusive by forbidding abortions 
and using the criminal law to oversee the decision. In assessing what the Court 
did in Roe, we must begin with what the Court said it was doing, not with the 
dissent’s characterization. The Court’s decision was simply less radical than it was 
often portrayed. Perhaps this is understandable, since the somewhat restricted right 
recognized by the Court was treated as a blank check by abortion advocates, and 
the press largely accepted the portrayal of the decision by the dissent as endorsing 
abortion on demand. Still, it is a bit unfair to read these later developments into 
the Court’s opinion.

In order to uphold even a qualifi ed right to abortion, the Court had to do two 
things. First, it had to fi nd some basis for recognizing abortion as a constitution-
ally protected decision. Then, it had to take into account the state’s interest in 
protecting the unborn and determine whether or when that interest was suffi cient 
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to justify abortion restrictions under the applicable test. How well did the Court 
perform those tasks?

We suggested earlier in this book that it can be helpful to compare courts with 
administrative agencies. Thus we might ask whether a similarly reasoned decision 
by an agency would have been upheld or struck down by the courts under the arbi-
trary and capricious standard. Was Roe v. Wade arbitrary and capricious?

In our view, Roe falls short in terms of reasoned evaluation. In Roe, the core 
of the opinion—leaving aside a long and largely irrelevant history of abortion 
laws—consists of three parts, each of which is unsatisfactory from the perspective 
of reasoned elaboration. First, Justice Blackmun attempts to use precedent to fi nd a 
right of privacy in the Constitution. All he does, however, is cite a string of uncon-
nected cases, without explaining what privacy means or how these cases are linked 
together. The second step is even more conclusory: The opinion states with little 
elaboration that “[t]his right of privacy . . . is broad enough to encompass a woman’s 
decision whether or not to terminate her pregnancy.” Only a fi g leaf—a paragraph 
on the detrimental effects of an unwanted pregnancy—keeps this statement from 
being naked judicial fi at. Finally, the notorious trimester scheme (which would 
make fi ne legislation) is insuffi ciently connected to the fi rst two parts, and looks far 
too much like ad hoc decision making.7

Justice Blackmun conceded that the Constitution does not contain an explicit 
right of privacy. He relied, however, on a series of rulings fi nding some aspect of 
privacy to be protected by the First, Fourth, Fifth, and Ninth Amendments, and 
by the concept of liberty in the Fourteenth Amendment. He viewed these cases as 
showing that only fundamental rights or those inherent in ordered liberty are pro-
tected, and that privacy extends to aspects of “marriage, procreation, contraception, 
family relationships, and child rearing and education.”8

Assuming that there is some kind of right to privacy, is abortion encompassed 
within that right? Justice Blackmun was correct to identify a cluster of cases protect-
ing various aspects of privacy, and a tighter cluster relating to intimate relations and 
reproductive choice. This suggests that a plausible rationale for Roe could have been 
identifi ed. Still, the analysis of precedent seems strikingly incomplete. In this respect, 
Justice Stewart’s concurring opinion is more satisfactory. Justice Blackmun’s discus-
sion of the consequences of unwanted pregnancy might also contain the germs of a 
privacy-based argument, if one could argue that those particular types of harms are 
peculiarly “private” and akin to those involved in earlier family and reproduction 
cases. Thus while this part of the opinion was not as well presented as it might have 
been, the underlying argument—if better elaborated—was reasonable and judicious, 
and, as we will see later in this chapter, much better fl eshed out in a subsequent case.
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The trimester system was probably the most vulnerable part of the opinion. To 
some extent, any effort to accommodate confl icting interests will involve drawing 
somewhat arbitrary lines, as the justices seem to have realized at the time. But the 
trimester system seems more arbitrary than most, with only a single sentence in the 
opinion to justify it. There was certainly nothing inevitable about this choice. As 
we now know, the justices had considered drawing the line after the fi rst trimester, 
but the majority decided not to, in part because women might not see physicians 
until near the end of the fi rst trimester. To the end, Justice Douglas preferred the 
fi rst-trimester dividing line.9

It seems inconceivable that an administrative agency, dealing with such 
questions as air pollution regulation, telecommunication, or even standards for 
workplace toilets, would get away with such casual resolution of an important 
issue. It is little wonder that this aspect of the decision was soon eroded and ulti-
mately rejected. It simply failed to cross the threshold of reasoned decision mak-
ing. A more fl exible approach, such as the “undue burden” test later adopted in 
Casey, would have given the Court the opportunity to learn the facts it needed 
to reach a sound accommodation between women’s rights and the countervailing 
state interest.10

What does it take to make a constitutional ruling defensible (even if neverthe-
less debatable)? The analogy to administrative law indicates that the ruling must 
rest on a reasoned application of the relevant factors—in constitutional law, those 
factors include precedent, history, and public values. It is unrealistic to expect judges 
to produce perfectly crafted opinions, and some cases do not require a full consider-
ation of each of these factors. Still, in hard cases, a responsible Court should provide 
a coherent, believable claim in these terms. This does not guarantee the correctness 
of the decision, but does make the decision something other than an exercise of 
raw judicial power; whether or not we agree with the result, we must agree that the 
justices have done their job.

Roe v. Wade is only a partial success under this standard. Its argument for 
recognizing a fundamental right works in the proper direction, but was badly in 
need of elaboration. More seriously, the Court made almost no effort to justify the 
trimester system. That failing was all the more serious because it was gratuitous. 
The trimester system was an ill-advised effort at judicial legislation. All the Court 
needed to do in Roe and Doe was to (a) rule the procedural safeguards excessive 
and overly intrusive in the Georgia case, (b) uphold Georgia’s requirement that 
the physician certify medical necessity, and (c) affi rm the lower court’s declaratory 
judgment against Texas’s sweeping abortion ban because it prohibited medically 
necessary abortions. The rest could have been left to the states and the lower courts 
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in the fi rst instance, allowing a much better developed factual record and far more 
complete analysis of the various options.

Given the stark emotions raised by the abortion issue, it is not clear whether 
this course would have done the Court much good politically. Still, giving the 
states more fl exibility and making clearer the role of medical necessity as a restric-
tion might have ignited less of a fi restorm. But in any event, a decision along those 
lines would have had a better claim to represent reason rather than fi at. Of course, 
hindsight is always easy, and we have now had many more years to consider the 
constitutional dimensions of the abortion issue. The point is not to blame Justice 
Blackmun and his colleagues for issuing an imperfect opinion thirty-some years 
ago. Rather, it is to urge the Court to do better in the future.

As it turned out, the Court’s effort to freeze abortion doctrine for all time was 
not successful. Later decisions began to interpret Roe in a more fl exible way. At the 
same time, some judges began to question the very foundations of constitutional 
protection for abortion. In the sixteen years after Roe, the Court decided numer-
ous abortion cases. The Court generally struck down state requirements that had 
the effect of making abortions more expensive or forcing them to be performed in 
hospitals rather than clinics. On the other hand, it consistently held that the gov-
ernment has no affi rmative obligation to pay for abortions, even if it does pay for 
childbirth. Another recurring issue involved consent requirements. In a 1983 case, 
Planned Parenthood Association v. Ashcroft, the Court upheld a state law requiring 
a pregnant minor to obtain either the consent of her parent or judicial approval, 
while in the 1981 case of H.L. v. Matheson, the Court upheld a requirement that 
the minor’s parents be notifi ed whenever possible (at least as applied to noneman-
cipated minors).11

During this period, Roe came under continuing attack from some of the jus-
tices. In Akron v. Akron Center for Reproductive Health, Justices O’Connor, White, 
and Rehnquist indicated their willingness to reconsider Roe. Chief Justice Burger 
and Justice Powell, along with Justices Brennan, Marshall, Blackmun, and Stevens, 
continued to support Roe. But after Burger and Powell were replaced by Justices 
Scalia and Kennedy, Roe’s future seemed clouded. By 1989, when the Webster case, 
discussed below, was pending, it was widely thought Roe would be overruled.12

In Webster v. Reproductive Health Services, a Missouri law required doctors 
to determine viability before performing an abortion after the twentieth week 
of pregnancy. The main opinion in the case, written by Chief Justice Rehnquist, 
declined to revisit Roe’s holding that abortion has some constitutional protection, 
conceding that it involved a “liberty interest protected by the Due Process Clause.” 
Rehnquist then contended that the trimester system should be rejected. Applying 
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an  unspecifi ed level of review, he concluded: “The Missouri testing requirement 
here is reasonably designed to ensure that abortions are not performed where the 
fetus is viable—an end which all concede is legitimate—and that is suffi cient to 
sustain its constitutionality.”13

The Court was badly divided in its approach to the case. Interestingly, in 
light of later developments, Justice Kennedy joined Rehnquist’s opinion. Justice 
O’Connor concurred separately on the basis that Missouri law did not impose an 
“undue burden” and in any event was consistent with the Court’s previous decisions. 
Her support for Roe remained unclear, however. In an angry concurrence, Justice 
Scalia berated the majority for refusing to overrule Roe outright. Justices Blackmun, 
Brennan, Marshall, and Stevens dissented on the ground that the Court’s ruling was 
inconsistent with Roe.

The fi nal abortion case preceding Casey was Hodgson v. Minnesota. Based upon 
Ashcroft and subsequent cases, thirty-eight states enacted laws requiring notifi cation 
or consent of one or both parents before a minor could obtain an abortion. Argu-
ably the most restrictive law was that of Minnesota, which required notifi cation of 
both parents (one of eight states to do so). Virtually the only loophole was an alter-
nate procedure for judicial approval if parental approval was impractical, as required 
by Danforth. Justice Kennedy’s opinion for the Court simply applied Ashcroft and 
the other precedents upholding parental notifi cation and consent requirements that 
gave pregnant girls the opportunity to get permission from a judge instead of their 
parents. Concurring, Justice O’Connor maintained that the two-parent notifi ca-
tion requirement was in fact an undue burden on a minor woman’s right to abor-
tion, but she agreed with the Court that the availability of a judicial bypass saved 
the statute.14

When President George H. W. Bush replaced Justices Brennan and Marshall 
with Justices Souter and Thomas, the future of Roe seemed dim. When Casey was 
argued, the U.S. Solicitor General and the State of Pennsylvania both asked the 
Court to overrule Roe. Planned Parenthood, which challenged the state restrictions 
on abortion, asked the Court to overrule Roe if it was not willing to give the right 
of privacy real bite. This set the stage for the most important abortion decision 
since Roe itself.

It was widely expected that, as a result of Reagan- and Bush-era appointees, Roe
was doomed. But the Court took a surprisingly different path. Casey is by far the 
most notable and controversial application of stare decisis in recent years. In part, 
this is because the Court’s willingness to stand by precedent came as such a surprise: 
After all, “[t]he last thing one would have expected the Rehnquist Court to do was 
to reaffi rm Roe v. Wade.”15
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But Casey is a far cry from Roe in terms of judicial craft. Recall that Justice 
Blackmun’s opinion in Roe used unadorned case citations to support the conclusion 
that the Constitution protects a right of privacy. Contrast this barebones approach 
to the lead opinion in Casey. It sets the stage by fl eshing out the breadth of the Four-
teenth Amendment’s protection of liberty: “It is . . . tempting . . . to suppose that the 
Due Process Clause protects only those practices, defi ned at the most specifi c level, 
that were protected against government interference by other rules of law when the 
Fourteenth Amendment was ratifi ed.” The lead opinion rejects this temptation as 
“inconsistent with our law” and with the “promise of the Constitution that there 
is a realm of personal liberty which the government may not enter.” Quoting Jus-
tice Harlan, the Court in Casey notes that liberty “is not a series of isolated points 
pricked out” in the text of the Constitution. Instead, liberty is “a rational con-
tinuum which, broadly speaking, includes a freedom from all substantial arbitrary 
impositions and purposeless restraints” and recognizes that “certain interests require 
particularly careful scrutiny of the state needs asserted to justify their abridgement.” 
The opinion uses the same cases cited by Justice Blackmun to illustrate this prin-
ciple, but context makes this use of precedent more coherent and intelligible.16

When it comes to placing abortion on this continuum of interests, the Casey
opinion again ties the question to precedent and to principle. The opinion observes 
that the Court’s precedents “have respected the private realm of family life which 
the state cannot enter”—a realm “involving the most intimate and personal choices 
a person may make in a lifetime, choices central to personal dignity and autonomy.” 
Central to the liberty protected by the Constitution, the opinion said, “is the right 
to defi ne one’s own concept of existing, of meaning, of the universe, and of the 
mystery of human life.” Thus, the opinion continued, a pregnant woman’s “suffer-
ing is too intimate and personal for the State to insist, without more, upon its own 
vision of the woman’s role, however dominant that vision has been in the course of 
our history and our culture.” Rather, her destiny “must be shaped to a large extent 
on her own conception of her spiritual imperatives and her place in society.”17

The lead opinion in Casey thus takes seriously the obligations imposed by 
fi delity to the rule of law: to look at precedent, at society, and at the underlying 
promises of the Constitution in order to create a coherent and principled elabora-
tion of the reasons for the decision. And the opinion explicitly recognizes both that 
the Court has this obligation and that there is room for disagreement: “The ines-
capable fact is that adjudication of substantive due process claims may call upon 
the Court in interpreting the Constitution to exercise that same capacity which by 
tradition courts have always exercised: reasoned judgment. Its boundaries are not 
susceptible of expression as a simple rule.”18
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Reasoned elaboration as a constraint on judicial decision making is particularly 
telling in the context of abortion. Prior to Casey, Justice O’Connor had indicated 
that she believed Roe to be wrongly decided and ripe for overruling. So why did 
she vote to uphold Roe, authoring parts of the lead opinion in Casey? Perhaps when 
she sat down to draft an opinion overruling Roe, the opinion “wouldn’t write.” Or 
 perhaps she found the reasoning of the lead opinion persuasive. Or perhaps, when 
she was fi nally presented with the question of overruling Roe, the pull of precedent 
was too strong. In any case, her vote in Casey shows that the rule-of-law require-
ment of reasoned elaboration infl uences judges and may cause them to reach deci-
sions that are contrary to their own personal beliefs.

Casey is also notable because of its very self-conscious application of stare deci-
sis. In particular, the Casey opinion by Justices O’Connor, Kennedy, and Souter—
in a section joined by a majority of the Court—placed considerable stress on the 
notion that part of Roe was entitled to special precedential force. To understand 
Casey, it is important to keep in mind that this enhanced version of stare decisis was 
applied only to one part of Roe. This was the “central holding” that “viability marks 
the earliest point at which the State’s interest in fetal life is constitutionally adequate 
to justify a legislative ban on nontherapeutic abortions.” According to Casey, the 
only debatable aspect of that holding was the “strength of the state interest in fetal 
protection,” not “the recognition afforded by the Constitution to the woman’s lib-
erty.” Thus the special weight of stare decisis was only relevant to the question of 
whether the interest in fetal life was suffi ciently compelling to overcome in every 
case a woman’s right to abortion assuming she had such a right; stare decisis played 
no role in upholding the basic right itself.19

The Casey opinion emphasized that the “Court must take care to speak and 
act in ways that allow people to accept its decisions on the terms the Court claims 
for them, as grounded truly in principle, not as compromises with social and politi-
cal pressures having, as such, no bearing on the principled choices that the Court 
is obliged to make.” Hence, “the Court’s legitimacy depends on making legally 
principled decisions under circumstances in which their principled character is 
 suffi ciently plausible to be accepted by the Nation.”20

The Court then explained why, in its view, overruling Roe would impair judi-
cial legitimacy. When “the Court decides a case in such a way as to resolve the sort 
of intensely divisive controversy refl ected in Roe and those rare, comparable cases,” 
the ruling “has a dimension that the resolution of the normal case does not carry.” 
This extra dimension is “present whenever the Court’s interpretation of the Con-
stitution calls the contending sides of a national controversy to end their national 
division by accepting a common mandate rooted in the Constitution.” In such 
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circumstances, the Court said, “to overrule under fi re in the absence of the most 
compelling reason to reexamine a watershed decision” would appear simply to be 
“a surrender to political pressure, and an unjustifi ed repudiation of the principle on 
which the Court staked its authority in the fi rst instance.”21

Even before the Court’s reaffi rmation of Roe in Casey, a leading legal scholar 
had argued that “Roe provides a ready example” of why “departure from precedent 
may sometimes threaten the stability and continuity of the political order and 
should therefore be avoided.” More generally, he argued, “adherence to precedent 
can contribute to the important notion that the law is impersonal in character, that 
the Court believes itself to be following a ‘law which binds [it] as well as the liti-
gants.’ ” For, he said, the Court’s “institutional position would be weakened were it 
generally perceived that the Court itself views its own decisions as little more than 
‘a restricted railroad ticket, good for this day and train only.’ ” The question then is 
whether “judicial self-protection is a legitimate criterion that should be taken into 
account in deciding whether to adhere to a challenged precedent,” a question he 
tentatively answered in the affi rmative.22

Under this view, deviation from precedent may cast doubt on the Court’s integ-
rity, particularly when the precedent has come under heavy political fi re. Indeed, 
for some justices, this may have been more than just a question of institutional
standing, it may also have involved individual self-respect. A plausible suggestion 
is that in authoring the joint opinion in Casey, Justices O’Connor, Kennedy, and 
Souter were “concerned, perhaps above all else, with public perceptions of their 
personal integrity: They wanted to make it clear that their votes were never precom-
mitted to overruling Roe.”23

Yet, such reference to political factors in applying stare decisis is also troubling. 
Apart from the empirical question of whether the Court’s public legitimacy would 
indeed be threatened by a reversal of course, there is also a paradox to giving the 
most controversial decisions additional precedential weight. For the result is that 
the more questionable a decision was and the more contrary to public opinion, the 
more the Court would cling to it.

One could argue with at least equal persuasiveness that heightened controversy 
should lead the Court to reconsider its constitutional position with particular care 
for two reasons. First, such controversy demonstrates that the issue is one where the 
political process might well reach conclusions at odds with the Court’s, making more 
crucial the question of whether to block that process. Second, the controversy may 
be a sign that the societal stakes are high, so that an error is especially undesirable.

The arguments for either adhering to controversial precedents more fi rmly or 
reconsidering them more freely cancel each other out. Such precedents should get 
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the same weight as other decisions, no more and no less. Understandably, indi-
vidual justices may be troubled by the perception that they are acting in response to 
political pressure or to undisclosed commitments to the presidents who appointed 
them. The proper response, however, is for those justices to consider the merits 
of the case with particular care, to guard against any unconscious infl uences from 
political pressures one way or the other, and then to explain their reasoning with 
clarity to the public.

The dissenting opinions expressed a more measured approach to stare deci-
sis. Chief Justice Rehnquist wrote the main dissent. “Our constitutional watch,” 
Rehnquist said, “does not cease merely because we have spoken before on an issue; 
when it becomes clear that a prior constitutional interpretation is unsound we are 
obliged to reexamine the question.” “[J]ust as the Court should not respond to 
[public] protest by retreating from the decision simply to allay the concerns of the 
protesters, it should likewise not respond by determining to adhere to the decision 
at all costs lest it seem to be retreating under fi re.” Justice Scalia was even more 
forthright: “I cannot agree with, indeed I am appalled by, the Court’s suggestion 
that the decision whether to stand by an erroneous constitutional decision must 
be strongly infl uenced—against overruling, no less—by the substantial and con-
tinuing public opposition the decision has generated.” Besides being appalling, he 
exclaimed, “the notion that we would decide a case differently from the way we 
otherwise would have in order to show that we can stand fi rm against public disap-
proval is frightening.” The dissenters were right on this score, though we think they 
were quite wrong on the merits of the abortion decision.24

On the whole, then, Casey seems to have gone too far in describing the spe-
cial weight that should be given to controversial precedents. But in the end, the 
opinion’s infl ated description of stare decisis was important only at the margins. On 
perhaps the most fundamental question before it, whether liberty encompasses the 
woman’s decision to carry or not carry a pregnancy to term, the Court did not rely 
on stare decisis. The Casey Court’s view was that women’s reproductive rights are 
constitutionally protected, not simply because previous precedents had said so, but 
because that was actually the best interpretation of the Constitution. If, as Justice 
Scalia and others have argued, this aspect of Roe had been based on a completely 
unfounded conception of constitutional liberty, stare decisis should not have been 
enough to save it. But the Court did not agree with the dissenters on the merits of 
that constitutional issue, regardless of precedent.

Rather, the Court applied stare decisis only to the subsidiary holding in Roe
that the state’s interest was insuffi ciently compelling to justify a complete ban on 
abortion. Here, stare decisis seems to have a greater role. Determining the weight 
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of a government interest inevitably involves an element of judgment. The fact that 
many justices over a prolonged period of time have assessed an interest as noncom-
pelling makes that judgment more plausible. Thus the way the Casey Court actually 
employed stare decisis was a good deal better than some of the rhetoric the Court 
used to describe what it was doing.

The Court went on to uphold many aspects of the Pennsylvania law, with the 
notable exception of a spousal notifi cation requirement. The Pennsylvania statute 
required, with certain exceptions, that a married woman sign a statement  indicating
that she had notifi ed her husband of the abortion decision. Regarding the spou-
sal notice provision, the majority viewed this requirement as an intrusion on the 
autonomy of women and an invitation to coercion by their husbands. But the 
Court upheld a requirement that the doctor provide specifi ed information about 
the fetus, a twenty-four-hour waiting period after providing the information, and 
a parental consent provision (with a judicial bypass, so a minor could explain to a 
judge her reasons for not notifying her parents). Upholding the parental consent 
provision was giving the government the benefi t of the doubt—perhaps unduly so, 
as there was strong evidence that many adolescent girls legitimately fear violence or 
coercion from their fathers and are too intimidated and humiliated to tell their fears 
and reasons to a judicial stranger.

We do not suggest that Casey was an ideal opinion. In rejecting the argument 
that the interest in protecting fetal life was strong enough to allow a complete ban 
on abortion, it properly relied on the doctrine of stare decisis for support, but the 
Court’s discussion of stare decisis was not well considered. Moreover, in applying 
its “undue burden” test, the Court may well have gone astray, particularly with 
regard to the parental notifi cation requirement. As with Hamdi, however, we think 
the Court deserves great credit for its effort to articulate constitutional values and 
translate them into a workable legal standard.

Casey, unlike Roe, has weathered well. For one thing, the fl urry of state legisla-
tive attempts to restrict abortion in the 1980s died down after Casey. Like Lawrence
v. Texas, discussed in chapter 10, Casey’s forthright and transparent opinion cre-
ated a short-lived sensation, but longer-term peace. There are still questions at the 
margins (and still public controversy about abortion itself ), but the Casey approach 
seems well suited to answer them.

As this book goes to press, the most recent Supreme Court abortion deci-
sions bode moderately well for Casey’s continued success (albeit a bit less well for 
continued transparency). The most potentially signifi cant development since Casey
is the replacement of one of Casey’s authors, Justice O’Connor, with Justice Alito. 
(Chief Justice Roberts has also succeeded Chief Justice Rehnquist, but Rehnquist 
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dissented in Casey.) Two cases considering very similar statutes, one decided with 
Justice O’Connor on the Court and the second after Justice Alito joined, reached 
different conclusions—but Casey, stare decisis, and reasoned elaboration played a 
role in both.

The two cases involved the extent to which the government could regulate the 
procedures used to perform abortions. After Casey, several states—and ultimately 
Congress—banned what is called “dilation and extraction” (D&X), “intact dilation 
and evacuation” (intact D&E), or “partial birth abortion.” In 2000, in Stenberg v. 
Carhart, the Court struck down Nebraska’s prohibition on the D&X procedure. 
The majority opinion was written by Justice Breyer, and joined by Justices Stevens, 
O’Connor, Souter, and Ginsburg. The Court found the statute unconstitutional 
for two reasons. First, the language of the statute was suffi ciently imprecise that it 
might also make illegal the most common procedure for second trimester abortions, 
dilation and evacuation (D&E), thus imposing an undue burden on women’s access 
to abortions. In addition, even as applied to third trimester abortions, the Court 
held the statute invalid because it lacked an exception—required under Casey—for
abortions “necessary, in appropriate medical judgment, for the preservation of the 
life or health of the mother.” (Notice how this requirement of an exception for 
medical necessity goes back to the emphasis on medical necessity in Doe.) Relying 
upon the district court’s fi ndings that in some circumstances the D&X is the safest 
procedure, the Court rejected the state’s argument that no exception was required 
because other safe abortion procedures were available. The Court emphasized the 
judicial need to tolerate reasonable differences in medical opinion.25

Justice Kennedy, one of the authors of the lead opinion in Casey, wrote a 
lengthy and emotional dissent, joined by Chief Justice Rehnquist. (Justices Sca-
lia and Thomas also dissented.) The dissent argued that the statute prohibited 
only the D&X procedure, not the D&E procedure. Justice Kennedy also insisted 
that the state should be allowed to make the moral decision that killing the fetus 
outside the womb (D&X) is more gruesome or horrifying—more like infanti-
cide—than killing it in the womb (D&E). Finally, he contended that the D&X 
was highly controversial even within the medical community, and that restricting 
pregnant women to the D&E would deprive none of them of a safe abortion. The 
state, the dissenters concluded, should be able to take sides on a disputed medical 
question.

The D&X question did not go away. In 2003, Congress passed the Partial-
Birth Abortion Ban Act. After several lower courts invalidated it based on Stenberg,
it came before the Court in 2007. In Gonzales v. Carhart, the Court upheld the act, 
with Justice Alito joining Chief Justice Roberts and the three remaining Stenberg
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dissenters to form a 5 to 4 majority. Knowing only that fact, one might wonder 
about Casey’s long-term future.26

Justice Kennedy’s majority opinion, however, was in large part attentive to 
stare decisis and the rule of law. It reaffi rmed Casey, and did not overrule Sten-
berg. Instead, it attempted to distinguish the federal statute from the previously 
invalidated Nebraska law. Our view is that it was successful in doing so for one of 
Stenberg’s two grounds, but not for the other. Justice Kennedy carefully parsed the 
language of the federal statute to show that it prohibited only the D&X procedure 
and did not trammel either women’s rights or doctors’ judgments regarding D&E 
abortions. If we focus on the constitutional problem of imprecise language impos-
ing a burden on women’s rights, the federal statute was an example of how judicial 
review should work: The Court identifi ed a problem with the Nebraska statute, and 
Congress learned from the Court’s opinion so it could avoid Nebraska’s error.

Justice Kennedy’s opinion was not as successful in distinguishing Stenberg on 
its second ground. Like the Nebraska statute, the federal statute lacked an exception 
for D&X procedures necessary to protect the woman’s health. But where Stenberg
held that any dispute among doctors about the necessity of the procedure required 
the government to defer to the individual physician’s judgment, Carhart concluded 
that “medical uncertainty over whether the Act’s prohibition creates signifi cant 
health risks” allowed the government to regulate the procedure. In other words, the 
Court had changed its collective mind about whether the government could take 
sides in a disputed medical question. Or perhaps not completely. Justice Kennedy 
left open the door to “as applied” challenges to the statute in situations of medical 
necessity. Such challenges presumably would apply to the specifi c facts of a par-
ticular case rather than involving the validity of the statute as a whole, though it is 
unclear just how these challenges would work in this setting.27

This part of the opinion fails our arbitrary and capricious test in two ways. 
First, it was not candid in its treatment of Stenberg. Stenberg made quite clear both 
that an exception for the woman’s health was always necessary, and that a lack of 
medical consensus puts the issue in the hands of doctors rather than the legisla-
ture. Justice Kennedy’s opinion never confronted these two inconvenient holdings, 
and thus did not give adequate reasons for allowing the law to stand despite the 
absence of a health exception. Perhaps even more troubling is that in fi nding a 
lack of medical consensus, the Court relied on partisan and uninformed sources of 
information that have been thoroughly discredited by other evidence. Congress’s 
fi nding of a lack of medical consensus, for example, was castigated by the lower 
courts as incorrect. The lower courts pointed out that “none of the six physicians 
who testifi ed before Congress had ever performed an intact D&E,” several did not 
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perform abortions at all, and one was not even an obstetrician or gynecologist. 
Thus, “Congress arbitrarily relied upon the opinions of doctors who claimed to 
have no (or very little) recent and relevant experience with surgical abortions, and 
disregarded the views of doctors who had signifi cant and relevant experience with 
those procedures.”28

As Justice Ginsburg pointed out in dissent, Congress also ignored statements—
entered into the congressional record—from nine medical associations, including 
the American College of Obstetricians and Gynecologists and the American Public 
Health Association, “attesting that intact D&E carries meaningful safety advan-
tages over other methods.” The majority nevertheless chose to disregard both the 
lower courts’ fi nding of fact and the overwhelming medical consensus by holding 
that Congress was entitled to conclude that D&X was never a safer alternative. 
An administrative agency would never get by with this sloppy treatment of the 
evidence.29

Despite this serious lapse, however, Carhart offers some hopeful signs. Admit-
tedly, continuing to reject thirty years of precedent, Justices Thomas and Scalia, in 
addition to joining the majority opinion, wrote a separate concurrence to “reiter-
ate [their] view[s] that the Court’s abortion jurisprudence, including Casey and 
Roe . . . has no basis in the Constitution.” But as noted earlier, the majority did 
not overrule any cases, and it did carefully distinguish the Stenberg precedent. Sig-
nifi cantly, neither Justice Alito nor Chief Justice Roberts joined in the Scalia and 
Thomas disavowal of established precedent. Perhaps Justices Roberts and Alito 
understand that precedent is more important than politics. Let us hope so.30
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Apair of recent and controversial Supreme Court opinions illustrates 
ways in which transparency—or the lack of it—can manifest itself 

through the use of precedent. The two cases also provide an example of the poten-
tial consequences of a judicial lack of candor.

The constitutionality of affi rmative action in higher education is one of the 
most disputed questions in recent Supreme Court history. After a fractured Court 
invalidated what it called a “quota”—which had set aside 16 places out of 100 for 
minority applicants—in the 1978 case of Regents of the University of California v. 
Bakke, the Court remained silent on the issue for twenty-fi ve years. Then, in 2003,
it decided a pair of cases challenging admissions policies at the University of Michi-
gan: In Gratz v. Bollinger, it invalidated the university’s affi rmative action program 
in undergraduate admissions; in Grutter v. Bollinger, it upheld the university’s 
somewhat different program for law school admissions.1

A quick reprise of the Court’s previous affi rmative action jurisprudence is in 
order here. Bakke, the Court’s only previous encounter with affi rmative action in 
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Affi rmative Action
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higher education, was a 4–1–4 decision, with Justice Lewis Powell as the decisive 
swing voter. Justice Powell contended that affi rmative action should be subject to 
strict scrutiny, just like government actions discriminating against racial minori-
ties. Hence an affi rmative action plan was constitutional only if it was necessary to 
achieve a compelling government interest. Justice Powell rejected several possible 
government interests, such as remedying societal discrimination. He did, how-
ever, identify one interest as compelling: the institution’s interest in maintaining 
a diverse student body. In pursuit of diversity, he said, a university could consider 
race as a “plus factor” in making a holistic determination of the merits of individual 
applicants. (Justice Powell also agreed that remedying past racial discrimination by 
the institution in question was a compelling interest, but he found this inapplicable 
to the case before him.)

Although no other justice joined his opinion, it was generally received as rep-
resenting the Court’s position because the remainder of the Court was split 4–4 on 
the outcome. Later rulings (not involving higher education) endorsed portions of 
his analysis, particularly his views that affi rmative action is subject to strict scru-
tiny and that remedying societal discrimination is not a valid basis for affi rmative 
action.

In both Gratz and Grutter, the Court specifi cally reaffi rmed (and purported to 
apply) two principles from earlier cases. First, it reiterated that while some consid-
eration of race is acceptable in the admissions process, a school may not apply either 
a numerical “quota” to achieve a particular racial balance or a numerical formula 
to assign weight to an applicant’s race. Instead, as Justice Powell had indicated, the 
school must give each applicant individual consideration, using race as one factor 
among many to determine whether admitting the student will benefi t the school’s 
educational mission.

Second, again following in Justice Powell’s footsteps, the Court adhered to 
its precedent that all racial classifi cations—even those allegedly benefi ting dis-
advantaged minorities—should be tested by “strict scrutiny”: To be upheld, the 
 classifi cation must be narrowly tailored to achieve a compelling governmental goal. 
The key terms are “narrowly tailored,” meaning that the program must be carefully 
designed to do no more than necessary to reach its goals, and  “compelling,” mean-
ing that the goal itself must be of the highest order. In both Gratz and Grutter, the 
Court quoted its own precedent to explain that strict scrutiny required a  “searching” 
judicial inquiry into the government’s justifi cations for its use of race to prevent the 
pernicious use of racial classifi cations.2

These principles led a majority of the Court to invalidate the undergraduate 
affi rmative action program challenged in Gratz. That program used a numerical 
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point system to make admissions determinations. An applicant’s total number of 
points determined whether he would be admitted, rejected, or postponed for later 
decision. Points were awarded for grade point average (GPA), standardized test 
scores, and other academic factors such as the quality of the applicant’s high school 
and the rigor of the applicant’s particular high school curriculum. Additional points 
were then added based on such things as in-state residency, alumni relationship, 
personal essay, leadership, and race. All applicants who were members of an “under-
represented racial or ethnic minority group”—African Americans, Hispanics, and 
Native Americans—were automatically awarded 20 points on the 150-point scale. 
By comparison, a perfect Scholastic Aptitude Test (SAT) score (1600) was awarded 
only 12 points, Michigan residency 10, “legacy” status 4, and an outstanding per-
sonal essay only 3. Although the Court held that maintaining a racially diverse class 
constituted a compelling governmental interest, thus satisfying half of the strict 
scrutiny test, it found the undergraduate point system insuffi ciently individualized 
and therefore not narrowly tailored.3

The law school affi rmative action program differed in several respects. Rather 
than a rigid numerical system, the law school evaluated each individual applicant 
based on all of the information in his or her fi le. The offi cially adopted policy 
aspired to “achieve that diversity which has the potential to enrich everyone’s edu-
cation and thus make a law school class stronger than the sum of its parts.” In 
implementing that aspiration, the law school sought to enroll a “critical mass” of 
African Americans, Hispanics, and Native Americans to attain the educational ben-
efi ts of diversity and to ensure that individual members of those groups would not 
feel “isolated or like spokespersons for their race.” The law school also considered 
other diversity factors besides race or ethnicity. Based on these statements of policy, 
a bare majority of justices found that the law school admissions program satisfi ed 
strict scrutiny because it was narrowly tailored to achieve the compelling interest in 
a racially diverse student body.4

This superfi cial examination of the differences between the two policies might 
suggest that the law school’s policy was constitutionally distinguishable from the 
undergraduate program. Strict scrutiny, however, as dictated by the Court’s prec-
edents, requires not superfi cial but searching examination. And a closer look at the 
law school admissions policy raises serious questions about the Court’s purported 
adherence to precedent in Grutter.

Consider fi rst the law school’s representation that it did not attempt to imple-
ment a forbidden “quota,” but instead sought a fl exible “critical mass” of under-
represented minorities. The Court accepted this claim at face value. In so doing, 
it ignored a number of troublesome facts—all noted by the dissenters—that make 
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the distinction between a “quota” and a “critical mass” problematic. If a critical 
mass is the somewhat fl exible number of students needed to prevent members of 
an underrepresented group from feeling isolated, and to allow them to contribute 
to the diversity of the law school class, one would expect that the size of the criti-
cal mass would be roughly the same for each of the three minority groups. It was 
not. During the six-year period examined by the Court, the “critical mass” varied 
considerably among racial groups: For Native Americans the critical mass was fewer 
than 20 students, for Hispanics it was about 50, and for African Americans it was 
around 100. Does it take twice as many African Americans as Hispanics (and fi ve 
times the number of Native Americans) to form a critical mass? The law school 
never explained its numbers.5

And these differing sizes refl ected two other inconvenient facts. First, for each 
group, the percentage of admitted applicants was, for every year, within a point of 
the percentage of applicants of that race. It was within half  a point (fi ve-tenths of 
one percent) in all six years for Native Americans, four of the six years for African 
Americans, and three years for Hispanic Americans.

This last statistic, moreover, illustrates a second diffi culty: Hispanic Americans 
were disfavored among the three groups. In documenting that it defi ned “diversity” 
to include more than simple racial diversity, the law school pointed out that it had, 
over the six-year period, rejected sixty-nine minority applicants with academic cre-
dentials lower than some whites and Asians admitted. Of those sixty-nine, however, 
fi fty-six were Hispanic. Put together, the data strongly suggest that the law school 
in fact had a fi rm target for each group, with narrow variations from year to year 
depending on the number of applicants in each group. The target for Hispanics was 
lower than for African Americans, apparently leading to a cap on the number of 
less-credentialed Hispanics who could be admitted and thus to both a higher rejec-
tion rate and a greater disparity between their application rates and their admission 
rates than was the case for African Americans or Native Americans.6

Finally, the law school admissions director admitted to consulting daily on the 
percentage of minority applicants admitted during the months-long admissions 
process. This procedure, of course, allowed the admissions personnel to monitor 
whether they were achieving their numerical goals and to vary their consideration 
of fi les accordingly. That admissions offi cers “testifi ed without contradiction that 
they never gave race any more or less weight based on the information contained 
in these reports” should not be suffi cient—as the majority found that it was—to 
rebut the inference that the information helped guide the admissions process. If 
not, it seems odd that the admissions director would be receiving daily infor-
mation about an irrelevant statistic. Under strict scrutiny, this testimony about 
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 subjective intent should not have been enough to establish that race was merely 
being used as one factor to increase the diversity of perspectives and experiences in 
the class rather than being given a dominant role where necessary to achieve tar-
gets. Given the secrecy in which all admissions decisions are shrouded, it is hardly 
surprising that no witness could contradict the admissions offi cers’ testimony. The 
admissions offi cers may in fact have been operating in good faith during this par-
ticular time period at this particular law school—but it seems dubious that in a 
case involving strict scrutiny, much weight should be given to testimony about a 
person’s state of mind rather than inferences to be drawn from the actual operation 
of the program.7

There were other indications in Grutter that the scrutiny the Court applied 
was less than searching. In upholding the affi rmative action program, the Court 
deferred to the law school’s own statements of the benefi ts of a racially diverse stu-
dent body, the lack of alternative methods for obtaining a racially diverse student 
body, the detrimental effect proposed alternatives might have on the law school, 
and the temporary nature of the program. This kind of deference to government 
decision makers is inconsistent with the whole idea of strict scrutiny, which is to 
subject government actions to searching examination. The point of strict scrutiny, 
as the name suggests, is to look very hard at the justifi cations that the government 
has given for a program, rather than simply taking the government’s word that the 
program is needed to achieve an extraordinarily important government interest.8

We recount these problematic aspects of Grutter not to suggest that the Court 
was necessarily wrong to uphold the law school’s affi rmative action program, but to 
show that the Court failed to provide a tenable argument for doing so while strik-
ing down the undergraduate admissions program. Perhaps the Court should have 
upheld the program in Grutter, but it would have had to use some test other than 
strict scrutiny. Using strict scrutiny, which the Court claimed to apply, the Court 
had not upheld a racial classifi cation (except as a remedy for prior discrimination by 
the particular defendant) since 1944, when it shamefully found constitutional the 
relocation of Japanese Americans during World War II. The Court has never before 
suggested that racial classifi cations are due any sort of deference, and has always 
subjected them to the most searching examination. Indeed, its record on racial 
classifi cations had previously led one commentator to conclude that the scrutiny is 
“ ‘strict’ in theory but fatal in fact.” The sorts of inconsistencies between the claims 
and the data in Grutter should, under ordinary strict scrutiny, have led the Court 
to invalidate the program. In other words, this is not your father’s strict scrutiny; 
rather, it is a form of strict scrutiny lite that bears little resemblance to what the 
Court has applied in other race cases.9
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The Court’s opinion in Gratz, the undergraduate admission case, is also 
 troubling because the system there was arguably no more quotalike in its operation 
than the law school admission program that the Court upheld. The big  difference 
between the two was that the signifi cance of race in admissions was explicit in Gratz
but concealed in Grutter; the implicit message to institutions was to avoid trans-
parency. There was no real difference between the programs in terms of whether a 
candidate received individual treatment. In the undergraduate program, the treat-
ment of race was standardized, but the rest of the fi le of a minority applicant was 
treated just like the fi le of a white applicant. In the law school program, a minor-
ity applicant’s chance of admission might depend on how many other minority 
applicants had already been admitted (and therefore how close the school was to 
the critical mass). A minority applicant whose GPA and Law School Admission 
Test (LSAT) might be too low if there were many minority admittances would 
have good enough credentials for admission if the school was short on minority 
candidates. It is hard to see how either system has a clear-cut advantage over the 
other in terms of treating people as individuals rather than  simply as representatives 
of a minority group.

As the dissenters in Gratz argued, if the Court was open to the idea of affi rma-
tive action, it should have upheld both programs; otherwise, it should have rejected 
both. If it was going to accept affi rmative action, it should have made it clear that 
the standard was something other than conventional strict scrutiny.

The consequences of this lack of candor (or more charitably, lack of clear 
thinking) will likely emerge over the next decade. There is, fi rst, the damage to 
the Court’s legitimacy and reputation. At least one scholar has already accused the 
Court of catering to elite opinion in fashioning its unpersuasive analysis; and while 
scholars are likely to criticize any result they disagree with, the Court should not 
give them ammunition in the form of weak reasoning. More important, however, is 
the potential for future litigation created by the Court’s opinion in Grutter. Twenty-
fi ve years of unsettled law and unpredictable decisions followed the nondecision in 
Bakke. By purporting to apply strict scrutiny but actually brushing over the facts 
and deferring to the law school’s arguments, the Court in Grutter provided a similar 
lack of guidance for lower courts.

One commentator’s astute description of the twenty-fi ve years following Bakke
is an equally apt description of what is likely to follow Grutter. As he said, “What 
has been consistent since Bakke throughout the world of legal education is a code 
of silence on preferential policies. Schools have been loath to disclose the degree 
to which they depend on numerical indicators and have been even more secre-
tive about the extent to which they take racial factors into account.” Indeed, he 
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observed, when “law school deans, in various contexts, have been asked point-blank 
about the extent of racial preferences, they have suggested that such preferences 
were either minimal or nonexistent.”10

The weakness of the decision will also be exploited by future litigants. They 
will set out to prove that unlike the University of Michigan Law School, their 
school of choice actually set quotas—and they will use the same sorts of statistical 
and circumstantial evidence ignored by the Grutter majority. What should a lower 
court conclude (applying strict scrutiny as it must) when plaintiffs present persua-
sive evidence that racial targets play a determinative role in admissions, but defen-
dants point out that similar evidence was not enough to invalidate the program in 
Grutter? Should the judge do as the Court says or as the Court does? And to the 
extent that the Court’s dissembling drives the universities themselves to hide their 
own decision-making process behind a smokescreen of “individualized consider-
ation,” the discovery process in future litigation will be a nasty battle of plaintiffs’ 
attempts to uncover illicit motivation and defendants’ insistence on keeping the 
process as secret as possible. A clean win or loss for affi rmative action would have 
avoided these consequences.11

A more forthright opinion would also have avoided the risk of watering down 
the standard for strict scrutiny in cases in which minorities are the disfavored group. 
Recall that the Court’s decision is premised on the view that equal scrutiny applies 
in both directions. Thus, if a college adopted a system limiting Asian admissions 
in certain technical fi elds in order to retain a “critical mass” of whites, the Court 
is seemingly committed to upholding that decision without probing the program 
seriously. We view this as unfortunate.

But, we hear you say, the Court had no choice. Had the challenged programs 
in both Gratz and Grutter been invalidated, it would have set back the cause of 
racial equality, cost the Court dearly in lost legitimacy, and simply led universities 
to engage in ever more opaque and devious methods of ensuring racial diversity 
while insulating themselves from constitutional review. Assuming for a moment 
that invalidating both programs was the Court’s only alternative, even that argu-
ment is a weak counter to the demands of transparency and fi delity to the rule of 
law. The argument against the transparent course of action (invalidation) breaks 
into three parts corresponding to the three identifi ed consequences: (1) that racial 
equality is a moral imperative justifying the lack of transparency and the manipula-
tion of precedent; (2) that the Court is not required to be transparent if doing so 
would cost it the legitimacy it needs to fulfi ll its constitutional role; and (3) that 
any other result would simply transfer the lack of transparency from the Court to 
the universities.



164  Case Studies

The fi rst argument has been made before, but it ends up undermining the rule 
of law. For if a perceived moral imperative is suffi cient to justify deceit by the very 
institution charged with enforcing the law, then we can hardly expect others—such 
as executive branch offi cials—to give much weight to the value of following the law. 
And while the argument is often illustrated with such stark examples as antebel-
lum Northern judges required to enforce the fugitive slave acts, in fact the moral 
imperatives are rarely—if ever—so clear without the benefi t of hindsight. In any 
event, a justice who found the moral pull of affi rmative action that overwhelming 
should have openly discussed how this moral principle related to the Constitution, 
rather than hiding behind implausible factual assertions.

As for the damage to the Court’s legitimacy, we would suggest that it is at best 
speculative to assume that more damage would be done by an honest invalida-
tion than by a manipulative approval. Certainly many pundits and scholars have 
inveighed against the inconsistency of what Justice Scalia called a “split double 
header.” To the extent that the programs in Gratz and Grutter are constitutionally 
indistinguishable and the application of strict scrutiny variable, the Court becomes 
vulnerable to charges that it is making ad hoc decisions, implementing its own 
values, or catering to elite opinion. Dividing the baby may be Solomonic, but it is 
unlikely to please anyone, and thus no one has much incentive to defend the Court 
against the inevitable critics. Add to this the damage to the other values served by 
transparency, as well as the mitigating possibility that a truly unpopular decision 
might be reversed by constitutional amendment or by subsequent judicial appoint-
ments, and the legitimacy argument becomes almost trivial.12

It is also not clear how effective the decision was in terms of supporting affi r-
mative action: After all, Michigan voters promptly adopted a constitutional amend-
ment banning affi rmative action. Thus the Court’s decision was not successful in 
maintaining Michigan’s affi rmative action program. If anything, the publicity given 
to the decision may have helped make voters more aware of the operation of the 
affi rmative action program, prompting their rejection of the concept.

Finally, there is the realist concern that a decision invalidating affi rmative 
action would ultimately have been ignored by universities. But the actual deci-
sions in Gratz and Grutter lead to the same result. Universities that previously 
used point systems, quotas, or other now-forbidden shortcuts will simply indi-
vidualize their admissions program (or claim to do so) and still manage, as the 
University of Michigan Law School did, to achieve an almost perfect correlation 
between the percentage of minority applicants and the percentage of minori-
ties admitted. Indeed, several of the justices on both sides of the issue suggested 
that the only difference between the undergraduate program and the law school 
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 program was that the latter gave the appearance of achieving racial balance 
“through winks, nods, and disguises.” A Court that not only disguises its own 
reasoning, but effectively advises other governmental actors to disguise theirs, is 
doubly problematic.13

The preceding arguments, of course, proceed from an assumption that the 
Court’s only alternative to dissembling was to invalidate the law school program 
and, consequently, put an end to the legality of affi rmative action. But the Court 
had other, much better choices.

One option would have been to revise its general approach to affi rmative 
action cases. It could have forthrightly confronted the precedent on strict scrutiny, 
overruling the relatively recent—and controversial—cases requiring the application 
of strict scrutiny to racial classifi cations that facially discriminate against whites. 
Instead, as a plurality held in 1990 in Metro Broadcasting, Inc. v. FCC, and as three 
justices urged in Grutter, the Court could have held that intermediate scrutiny 
applies in such cases. Intermediate scrutiny, which is applied in gender discrim-
ination cases and requires that the classifi cation be “substantially related” to an 
“important” state interest, is much more supple and nuanced than strict scrutiny. 
Importantly, however, applying intermediate scrutiny would have required deeper 
and more careful analysis, increasing the transparency of the opinions. The very 
nature of intermediate scrutiny forces the Court to engage in candid balancing: 
Is the goal of diversity in education suffi cient to justify the means? In essence, the 
Court could have conceded the dissenters’ factual points, but openly admitted that 
a racially driven admissions process was an appropriate way (even if not the only 
or best way) to achieve racial diversity. It was the straitjacket of strict scrutiny that 
forced the majority to sweep inconvenient facts under the rug. Or, under either 
strict or intermediate scrutiny, the Court might have invalidated both programs as 
insuffi ciently narrowly tailored, while still holding that a well-designed affi rmative 
action program would be constitutional.14

That intermediate scrutiny does not lead to clear-cut results, but instead 
requires a closer investigation of the facts, should be neither surprising nor trou-
bling. First, of course, the application of the supposedly more categorical strict scru-
tiny did not lead to determinate results, as demonstrated by the vehement dissents 
in Grutter, the surprise with which the case was greeted, and the ease with which 
it can be shown to be inconsistent with precedent. More fundamentally, however, 
the gist of our argument in this book is that the best adjudication does not always 
rest on determinacy, but produces results that are generally consistent with the role 
of the judiciary in a constitutional democracy and enables the American public to 
evaluate those results on the merits. The Court’s approach in Grutter serves none of 



these goals, even if it reaches the same bottom-line result that our approach might. 
Finally, affi rmative action is one of those rare instances where the underlying value 
confl icts make it especially diffi cult to specify the most persuasive lines of argu-
ment: Any reasoning, and any result, will be unsatisfying to a large portion of the 
population. It does not help public perception of constitutional adjudication when 
the Court’s opinions in such controversial cases are weakly reasoned or less than 
fully candid.
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Our prescription for judges is perhaps deceptively simple: Respect
precedent, exercise good judgment, provide reasoned explanations, 

deliberate with your colleagues, and keep in mind the possible responses of critics. In 
our view, the fi rst virtue of judges is prudence, and while individual judges may lack 
such prudence, the system as a whole tends to outperform its weakest members. Pru-
dence is not a monopoly of either Left or Right: In his day, the arch-liberal William 
O. Douglas was just as lacking in prudence as the arch-conservative Clarence Thomas 
is today. It is no coincidence that neither of them became leaders on the Court.

Prudence should not be equated with passivity or timidity. “Look before you 
leap” is important advice, but so is “He who hesitates is lost.” Precedents certainly 
do not control every case, nor is their meaning always clear, and sometimes they are 
out of tune with deeper constitutional values and must be discarded. Prudence dis-
tinguishes the good judge from the bad judge, but it is not enough to make a great 
judge. For that, vision is also required—not in the sense of a comprehensive roadmap, 
but in an ability to sense the deep constitutional values underlying a hard issue.

Closing Words
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Not every judge has prudence, let alone constitutional vision. It is inevitable 
that constitutional law will stumble now and then, sometimes badly. It is impor-
tant not to romanticize the role of the Supreme Court, any more than we should 
romanticize the president, Congress, or state governments—or for that matter, the 
movements of public opinion. But judicial review is as American as apple pie, and 
unless we mean to leave our basic rights entirely up to the political process, judicial 
review is the only game in town. Constitutionalism is a quest to temper politics 
with law. As we have tried to show in this book, that quest is not quixotic. At the 
end of the day, with all of its fl aws, the Supreme Court’s contribution to our system 
of government has been crucial and undeniable.

We envision a Court that respects precedent, seeks to articulate constitutional 
values and reconcile them when they confl ict, and explains the reasons for its deci-
sions clearly and honestly. We do not believe that this is a utopian vision, though 
it is utopian to expect it to be satisfi ed every day in every case. We also reject the 
view, expressed by some who have read our manuscript, that this is an inherently 
ideological vision suitable only for the politically wishy-washy.

Judicial review is not without its risks. Judges are as imperfect as the rest of us, 
and perhaps more prone than the rest of us to bask in the dignity of their positions. 
Their views may be outmoded, particularly in times of rapid social change. Yet, 
judicial review on balance has made a strong contribution to our society. We would 
be poorer as a society—and less democratic and free—without judicial rulings 
upholding free speech, the rights of religious and racial minorities, equal voting 
rights, gender equality, and the right of criminal defendants to a fair hearing. Few 
of these decisions were dictated by clear-cut constitutional language, nor by unam-
biguous historical evidence. It is hard to believe that our society would be freer or 
more democratic if these decisions had never existed. Society cannot empower the 
Court to make good decisions without taking the risk of bad ones, but in our view, 
the risk is worth taking.

Like others, we are often dissatisfi ed with the Court’s rulings. Many of the jus-
tices do not share our political views; some may not be paragons of judicial temper-
ament. We do not wish to be understood as apologists for the current bench, nor do 
we ignore the fl aws of their predecessors. But the imperfections of the institution 
of judicial review should not blind us to the real contribution it has made to our 
democratic society. It is in the nature of human institutions to disappoint idealists, 
but without those institutions, our ideals would have no traction on reality.
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We have tried to keep endnotes to a minimum. We hope, however, that some readers 

will want to explore further the subjects we discuss. In this extended bibliography, we 

try to provide more information about the scholars who have infl uenced us and the 

individual topics and arguments in the body of the book. These sources should serve as 

an entry into the literature for anyone wishing to go deeper.

Part I: The “Problem” of  Judicial Review

There is a vast literature on the history discussed in chapter 1. For discussions of judicial 

review before Marbury, see, e.g., Sylvia Snowiss, Judicial Review and the Law of the

Constitution (1990); Suzanna Sherry, The Founders’ Unwritten Constitution, 54 U. Chi.

L. Rev. 1127 (1987); William Michael Treanor, Judicial Review Before  Marbury, 58 Stan.

L. Rev. 455 (2005). For a discussion of the American preference for Lord Coke over 

 Blackstone, see, e.g., Julius Goebel, Jr., History of the Supreme Court of the United

States: Antecedents and Beginnings to 1801, at 89–95 (1971); Robert  Middlekauff, 

The Glorious Cause: The American Revolution, 1763–1789, at 12–21 (1982);
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to consult R. Kent Newmyer, John Marshall and the Heroic Age of the Supreme

Court (2001).
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cial Review and Its Alternatives: An American Tale, 38 Wake Forest L. Rev. 415, 446–48
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whether they are going to do it or not—they’re going to do it! ” H. W. Brands, Andrew

Jackson: His Life and Times 493 (2005) (noting that while Jackson probably never 

said the words, they “captured his attitude”); Bernard Schwartz, Super Chief: Earl

Warren and His Supreme Court—A Judicial Biography 759 (1983). Along similar 

lines, although President Richard Nixon briefl y threatened to defy the Supreme Court’s 

order that he turn over certain incriminating tape recordings to the special prosecutor, 

he ultimately complied (and resigned in consequence). See J. Anthony Lukas, Night-

mare: The Underside of the Nixon Years 518–22 (1976).

Three good sources for the federalism debates we discuss are James M. McPherson, 

Abraham Lincoln and the Second American Revolution (1991); Jack N. Rakove, 

Original Meanings: Politics and Ideas in the Making of the Constitution

161–202 (1996); and Richard E. Ellis, The Persistence of Antifederalism After 1789, in 

Richard  Beeman et al., eds., Beyond Confederation: Origins of the Constitu-

tion and American National Identity 307 (1987).

On the founders and natural law, see, e.g., Suzanna Sherry, The Founders’ Unwrit-

ten Constitution, 54 U. Chi. L. Rev. 1127 (1987). On the founders and political parties, 

see, e.g., Bruce Ackerman, The Failure of the Founding Fathers: Jefferson, Mar-

shall, and the Rise of Presidential Democracy (2005).

The literature on judicial review and the countermajoritarian diffi culty is also 

extensive. We have cited only a small portion that seems most relevant to the par-

ticular claims that we make in the text. But we have also found helpful the (joint and 

 several)  scholarship of Larry Alexander and Fred Schauer, including Larry Alexander 
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& Frederick Schauer, Defending Judicial Supremacy: A Reply, 17 Const. Commentary

455 (2000); Larry Alexander & Frederick Schauer, On Extrajudicial Constitutional Inter-

pretation, 110 Harv. L. Rev. 1359 (1997); Larry Alexander, Constitutional Rules, Consti-

tutional Standards, and Constitutional Settlement: Marbury v. Madison and the Case for 

Judicial Supremacy, 20 Const. Commentary 369 (2003); Frederick Schauer, Judicial

Supremacy and the Modest Constitution, 92 Cal. L. Rev. 1045 (2004). In addition to the 

scholarship that we cite in this section, Ted White provides insightful views of some 

of the issues we discuss in G. Edward White, The Constitutional Journey of Marbury 

v. Madison, 89 Va. L. Rev. 1463 (2003); G. Edward White, The Arrival of History in 

Constitutional Scholarship, 88 Va. L. Rev. 485 (2002). Barry Friedman has exhaustively 

examined the history of the countermajoritarian diffi culty in a series of articles; we have 

found his articles helpful, although we disagree with some of the conclusions. His work 

includes Barry Friedman, The History of the Countermajoritarian Diffi culty, Part One: 

The Road to Judicial Supremacy, 73 N.Y.U. L. Rev. 333 (1998); Barry Friedman, The

History of the Countermajoritarian Diffi culty, Part II: Reconstruction’s Political Court, 91

Geo. L.J. 1 (2002); Barry Friedman, The History of the Countermajoritarian Diffi culty, 

Part Three: The Lesson of  Lochner, 76 N.Y.U. L. Rev. 1383 (2001); Barry Friedman, The

History of the Countermajoritarian Diffi culty, Part Four: Law’s Politics, 148 U. Pa. L. Rev.

971 (2000); Barry Friedman, The Birth of  an Academic Obsession: The History of  the 

Countermajoritarian Diffi culty, Part Five, 112 Yale L.J. 153 (2002).

Alexander Bickel’s scholarship has itself spawned much discussion. One edited vol-

ume is worth reading in its entirety, although we cite only some of the essays in it: 

 Kenneth D. Ward & Cecilia Castillo, eds., The Judiciary and American Democracy:

Alexander Bickel, The Countermajoritarian Difficulty, and Contemporary

Constitutional Theory (2005). While Bickel was not reticent in criticizing particular 

Supreme Court decisions (or series of decisions), he did not—as so many modern crit-

ics do—endorse unqualifi ed popular or legislative sovereignty; he refused to sacrifi ce 

principle to consent. In addition to The Least Dangerous Branch: The Supreme

Court at the Bar of Politics (1962), see generally Alexander M. Bickel, Constitu-

tionalism and the Political Process, in The Morality of Consent 3 (1975). Jonathan 

T. Molot, Principled Minimalism: Restriking the Balance Between Judicial Minimalism 

and Neutral Principles, 90 Va. L. Rev. 1753 (2004), makes this point about both Bickel 

and Herbert Wechsler.

Much has been written about both the majoritarian aspects of the judiciary and 

the nonmajoritarian aspects of the other branches. For a general sampling, see Edward 

Rubin, The Myth of Accountability and the Anti-Administrative Impulse, 103 Mich. L. 

Rev. 2073 (2005); Terri Peretti, An Empirical Analysis of Alexander Bickel’s The Least 

Dangerous Branch, in Kenneth D. Ward & Cecilia Castillo, eds., The Judiciary and

American Democracy: Alexander Bickel, the Countermajoritarian Difficulty, 

and Contemporary Constitutional Theory 123 (2005) and sources cited therein. 
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On the specifi cs of House apportionment, see Paul H. Edelman & Suzanna Sherry, Pick

a Number, Any Number: State Representation in Congress After the 2000 Census, 90 Cal.

L. Rev. 211 (2002). On the fact that Congress does not always refl ect majority prefer-

ences, see, e.g., Peretti, supra; Doni Gewirtzman, Glory Days: Popular Constitutionalism, 

Nostalgia, and the True Nature of Constitutional Culture, 93 Geo. L.J. 897 (2005); Ilya 

Somin, Political Ignorance and the Countermajoritarian Diffi culty: A New Perspective 

on the Central Obsession of Constitutional Theory, 89 Iowa L. Rev. 1287 (2004). On 

uncontested seats, see generally, Gary C. Jacobson, The Politics of Congressional

Elections 22–23 (5th ed. 2001). On the legislature’s reliance on judicial review, see 

J. Mitchell Pickerill, Constitutional Deliberation in Congress: The Impact of

Judicial Review in a Separated System (2004); Mark A. Graber, The Nonmajoritar-

ian Diffi culty: Legislative Deference to the Judiciary, 7 Stud. Am. Pol. Dev. 35 (1993);

Keith E. Whittington, “Interpose Your Friendly Hand”: Political Supports for the Exercise 

of  Judicial Review by the United States Supreme Court, 99 Am. Pol. Sci. Rev. 583 (2005).

For a diatribe on the general unwillingness of Congress to consider constitutional or 

other abstract issues when it is considering legislation, see Suzanna Sherry, Irresponsibil-

ity Breeds Contempt, 6 Green Bag 2d 47 (2002).

The grand theories we critique have spawned their own literature, and we pro-

vide here only a basic entry into that scholarship. On originalism, see, e.g.,  Robert 

H. Bork, The Tempting of America: The Political Seduction of the Law

(1990); Keith E.  Whittington, Constitutional Interpretation: Textual Mean-

ing, Original Intent, and Judicial Review (1999); Randy Barnett, An Originalism 

for Nonoriginalists, 45 Loy. L. Rev. 611 (1999); Frank H. Easterbrook, Abstraction and 

Authority, 59 U. Chi. L. Rev. 349 (1992); John Harrison, Forms of Originalism and 

the Study of  History, 26 Harv. J.L. & Pub. Pol’y 83 (2003); Richard S. Kay, Adher-

ence to the Original Intentions in Constitutional Adjudication: Three Objections and 

Responses, 82 Nw. U. L. Rev. 226 (1988); Gary Lawson, On Reading Recipes . . . and 

Constitutions, 85 Geo L.J. 1823 (1997). One recent critique of originalism is Mitchell 

N. Berman, Originalism is Bunk, 84 NYU L. Rev. __ (2009). On textualism, see, 

e.g., Akhil Reed Amar, America’s Constitution: A Biography (2005); Steven G. 

Calabresi, Textualism and the Countermajoritarian Diffi culty, 66 Geo. Wash. L. Rev.

1373 (1998). On intratextualism, see Akhil Reed Amar, Foreword: The Document and 

the Doctrine, 114 Harv. L. Rev. 26 (2000); Akhil Reed Amar, Intratextualism, 112

Harv. L. Rev. 747 (1999). A recent critique of textualism is William Michael Tre-

anor, Modern Textualism, Original Meaning, and the Case of Amar’s Bill of Rights, 

106 Mich. L. Rev. 487 (2007). On constitutional dualism, see Bruce Ackerman, We

The People: Foundations (1991); Bruce Ackerman, We the People: Transforma-

tions (1998). On translation theory, see Lawrence Lessig, Fidelity in Translation, 71

Tex. L. Rev. 1165 (1993). On minimalism, see James Bradley Thayer, The Origin and 

Scope of the American Doctrine of Constitutional Law, 7 Harv. L. Rev. 129 (1893); Cass 
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R. Sunstein, One Case at a Time: Judicial Minimalism on the Supreme Court

(1999). For the view that Thayer was trying to resurrect a failed approach to judi-

cial power, see G. Edward White, Historicizing Judicial Scrutiny, 57 S.C. L. Rev. 1,

46–50 (2005). Advocates of departmentalism include Gary Lawson & Christopher 

D. Moore, The Executive Power of Constitutional Interpretation, 81 Iowa L. Rev. 1267

(1996); Michael Stokes Paulsen, The Most Dangerous Branch: Executive Power to Say 

What the Law Is, 83 Geo. L.J. 217 (1994); David E. Engdahl, John Marshall’s “Jefferso-

nian” Concept of  Judicial Review, 42 Duke L.J. 279 (1992); John Harrison, The Role of 

the Legislative and Executive Branches in Interpreting the Constitution, 73 Cornell L. 

Rev. 371 (1988). Although the strong form of departmentalism is historically unten-

able, a more sophisticated version of departmentalism, described as “departmental 

discretion,” has a stronger historical basis. There is evidence that the early Supreme 

Court drew a distinction between issues that were appropriate for judicial resolution 

and issues that were left to the discretion of other departments. See White, Histori-

cizing Judicial Scrutiny, supra. As White notes, however, the theory of departmen-

tal discretion foundered in practice: Although the departmental discretion principle 

assumes that the line between judicial and nonjudicial questions is both clear and self-

evident, in fact most cases that raise nonjudicial questions also raise judicial questions, 

such as the impact of executive decisions on individual rights. For a similar discussion 

of the inability to draw lines between departments, see Larry Alexander & Lawrence 

B. Solum, Popular? Constitutionalism? 118 Harv. L. Rev. 1594, 1610–11 (2005).

For works explicitly claiming a connection between law and politics, see, e.g., 

 Jeffrey Rosen, The Most Democratic Branch: How the Courts Serve America

(2006); Michael J. Klarman, From Jim Crow to Civil Rights: The Supreme Court 

and the Struggle for Racial Equality (2004); Gerald N. Rosenberg, The Hol-

low Hope: Can Courts Bring About Social Change? (1991); Neal Devins, Better

Lucky Than Good, 8 Green Bag 2d 33 (2004); Barry Friedman, The Importance of  Being 

Positive: The Nature and Function of Judicial Review, 72 U. Cin. L. Rev. 1257 (2004);

Robert Post, Foreword: Fashioning the Legal Constitution: Culture, Courts, and Law, 117

Harv. L. Rev. 4 (2003). Both Klarman and Rosenberg have been extensively criticized. 

See, e.g., David J. Garrow, “Happy” Birthday, Brown v. Board of Education? Brown’s 

Fiftieth Anniversary and the New Critics of Supreme Court Muscularity, 90 Va. L. Rev.

693 (2004) (critiquing Klarman); Kevin J. McMahon & Michael Paris, The Politics of 

Rights Revisited: Rosenberg, McCann, and the New Institutionalism, in David A. Schultz, 

ed., Leveraging the Law: Using the Courts to Achieve Social Change 63 (1998)

(critiquing Rosenberg).

For discussions and critiques of popular constitutionalism implemented by referen-

dums and ballot initiatives, see, e.g., M. Dane Waters, ed., The Battle Over Citizen

Lawmaking: A Collection of Essays (2001); Thad Kousser & Mathew D. McCub-

bins, Social Choice, Crypto-Initiatives, and Policymaking by Direct Democracy, 78 S. Cal.
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L. Rev. 949 (2005); Elizabeth Garrett, Money, Agenda-Setting, and Direct Democracy, 77

Tex. L. Rev. 1845 (1999).

Our own prior critique of grand theory, Desperately Seeking Certainty: The

Misguided Quest for Constitutional Foundations (2002), contains many cita-

tions to other scholarship on judicial review, the countermajoritarian diffi culty, and 

theories of constitutional interpretation.

Part II: Discretion and Judgment

We have spent many years thinking and talking about the issues discussed in this part, 

and a full accounting of our intellectual debts would be diffi cult if not impossible. A 

vast amount has been written about constitutional theory in the past twenty-fi ve years. 

Jurisprudentially inclined readers will also note that at points we are implicitly criti-

cal of other thinkers without specifi cally identifying them (such as our rejection or at 

least refi nement of the idea of gap-fi lling discretion typically identifi ed with H. L. A. 

Hart). We have previously identifi ed ourselves as legal pragmatists. We continue to fi nd 

the writings of Richard Posner, such as Law, Pragmatism, and Democracy (2003),

insightful and provocative, but we have also learned from Tom Grey’s more measured 

vision of pragmatism in writings such as Holmes and Legal Pragmatism, 41 Stan. L. Rev.

787 (1989). David Strauss’s writings about common law decision making in constitu-

tional law are another obvious infl uence, though we discuss what we see as some limita-

tions of that approach. See, e.g., David A. Strauss, Common Law, Common Ground, and 

Jefferson’s Principle, 112 Yale L.J. 1717 (2003). Finally, the classic article on “muddling 

through” captures some of what we are trying to do: Charles E. Lindblom, The Science 

of  “Muddling Through,” 19 Pub. Admin. Rev. 79 (1959). And just as this book was going 

to press, Richard Posner, How Judges Think (2008), was released. Although it did not 

have any direct infl uence, it resonates with some of what we say here.

Among those in the pragmatist tradition, our view of judicial decision making is 

probably closest to Karl Llewellyn’s. But we have also been infl uenced by other writers 

outside of the pragmatist school, some of whom identify themselves as enemies of prag-

matism. Someone seeking to pigeon-hole our approach might well consider it a blend 

(or bastardization, perhaps) of legal pragmatism with the legal process school. In some 

respects, our views run in parallel with Richard H. Fallon, Jr.’s in Implementing the

Constitution (2001), though he is probably closer to the legal process thinkers than 

we are. Our views are also somewhat consistent with those expressed by Justice Stephen 

Breyer in Active Liberty: Interpreting Our Democratic Constitution (2005),

especially the emphasis on transparency (considered in a later section) and on the inevi-

tability of discretion, although we emphasize process more than outcomes. As evidence 

that there is nothing new under the sun, some of our ideas resonate with those of Justice 

Cardozo’s 1921 Storrs lectures (Benjamin N. Cardozo, The Nature of  the Judicial Process
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(1921) ). Finally, despite political and philosophical differences, we would be delighted if 

someone would like to compare us with the late Alexander Bickel. In short, we believe 

that quite a number of disparate writers have had useful insights about constitutional 

law, and we have tried to learn from all of them.

The reader who is interested in the administrative law issues discussed in part II 

should see Thomas McGarity, Some Thoughts on “Deossifying” the Rulemaking Process, 41

Duke L.J. 1385 (1992); Robert Glicksman & Christopher Schroeder, EPA and the Courts: 

Twenty Years of Law and Politics, 54 Law & Contemp. Probs. 249 (Autumn 1991). 

A good discussion of judicial review as a constraint on agency decision making, in some 

ways analogous to our analysis of constraints on judges, is Mark Seidenfeld, Cognitive 

Loafi ng, Social Conformity, and  Judicial Review of  Agency Rulemaking, 87 Cornell L. Rev.

486 (2002). For more background on Overton Park, see Peter Strauss, Revisiting Overton 

Park: Political and Judicial Controls Over Administrative Actions Affecting the Community,

39 UCLA L. Rev. 1251 (1992). The Overton Park test was strongly reconfi rmed in Motor 

Vehicle Mfrs. Ass’n v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29 (1983) (overturn-

ing the rescission of an automobile airbag requirement as arbitrary and capricious).

We also suggest some further reading on the various other issues discussed in these 

chapters. For a good account of “coherence” in the philosophical sense, see Joseph Raz, 

The Relevance of Coherence, 72 B.U. L. Rev. 273 (1992). A more legally focused discus-

sion of what counts as a valid public reason for a judicial decision is Lawrence B. Solum, 

Procedural Justice, 78 S. Cal. L. Rev. 181, 229–34 (2004). For more on opinions that 

“won’t write,” see, e.g., Frederick Schauer, Giving Reasons, 47 Stan. L. Rev. 633, 652

(1995); Paul A. Freund, An Analysis of  Judicial Reasoning, in Sidney Hook, ed., Law 

and Philosophy 282, 288 (1964); Roger J. Traynor, Some Open Questions on the Work 

of State Appellate Courts, 24 U. Chi. L. Rev. 211, 218 (1957). For an interesting discus-

sion of Justice Kennedy as a judge who sees and tries to implement “clean, simple, 

shared American values,” see Louis D. Bilionis, Grand Centrism and the Centrist Judicial 

Personam, 83 N.C. L. Rev. 1353, 1354 (2005). Another interesting view of how judges 

should identify and implement fundamental values is found in Aharon Barak, The

Judge in a Democracy (2006). For a modern defense of Lochner, see Howard  Gillman, 

The Constitution Besieged: The Rise and Demise of Lochner Era Police Pow-

ers Jurisprudence (1993). For a political science perspective linking constitutional 

and common law adjudication and fi nding structure in both, see James R. Stoner, Jr., 

Common-Law Liberty: Rethinking American Constitutionalism (2003).

For more on expert judgment, see Philip Tetlock’s excellent Expert Political

 Judgment: How Good is It? How Can We Know? (2005). We also found two articles 

particularly useful: Keith E. Stanovich & Richard F. West, Reasoning Independently of  Prior 

Belief and Individual Differences in Actively Open-Minded Thinking, 89 J. Ed. Psych. 342

(1997); and Jennifer Lerner & Philip E. Tetlock, Accounting  for the Effects of  Accountability,

125 Psychological Bulletin 255 (1999). A good source on active open-minded thinking 
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is Jonathan Baron, Thinking and Deciding 191–218 (3d ed. 2000). Cass Sunstein has 

written extensively about the tendency of homogeneous groups to self-reinforce. See, e.g., 

Cass Sunstein, Deliberative Trouble? Why Groups Go to Extremes, 110 Yale L.J. 71 (2000). 

An earlier discussion of the psychological literature by one of us, drawing the analogy to 

Llewellyn’s jurisprudential views, is Daniel A. Farber, The Inevitability of  Practical Reason: 

Statutes, Formalism, and the Rule of  Law, 45 Vand. L. Rev. 533 (1992). We would be remiss 

if we did not mention that there is a substantial body of literature suggesting that judges 

suffer from the same cognitive biases as most people, and are therefore no better at mak-

ing sound decisions. This literature is surveyed and (we think) persuasively critiqued in 

Gregory Mitchell, Why Law and Economics’ Perfect Rationality Should Not Be Traded for 

Behavioral Law and Economics’ Equal Incompetence, 91 Geo. L.J. 67 (2002).

An interesting book on personality types, including support for the correlation 

between dogmatism (adherence to a closed belief system) and poor decision making, is 

Bob Altemeyer, The Authoritarian Specter (1996). Altemeyer’s book also provides 

intriguing evidence that dogmatism, lapses in rationality, and other indicators of poor 

decision making correlate with conservative politics. Tetlock’s earlier work also fi nds less 

complex reasoning processes among political conservatives than moderates or liberals, 

but only for the U.S. Senate and U.S. Supreme Court, not for British politicians. Philip 

E. Tetlock, Cognitive Style and Political Ideology, 45 J. Personality & Social Psych. 118

(1983) (Senate); Philip E. Tetlock et al., Supreme Court Decision Making: Cognitive Style as 

a Predictor of Ideological Consistency of  Voting, 48 J. Personality & Social Psych. 1227

(1985) (Supreme Court); Philip E. Tetlock, Cognitive Style and Political Belief Systems in 

the British House of Commons, 46 J. Personality & Social Psych. 365 (1984) (Parlia-

ment). He later concludes that it is not ideology, but the individual’s degree of value plu-

ralism that makes the difference. Philip E. Tetlock, A Value Pluralism Model of  Ideological 

Reasoning, 50 J. Personality & Social Psych. 819 (1986). For a review of the literature 

linking psychological personality traits with political views, see John T. Jost et al., Politi-

cal Conservatism as Motivated Social Cognition, 129 Psych. Bull. 339 (2003).

Part III: Precedent as a Safeguard

For useful overviews, see Michael J. Gerhardt, The Power of Precedent (2008) (espe-

cially useful on nonjudicial precedent and on empirical research on judicial behavior); 

Richard H. Fallon, Jr., Stare Decisis and the Constitution: An Essay on Constitutional 

Methodology, 76 N.Y.U. L. Rev. 570 (2001); Earl Maltz, The Nature of Precedent, 66

N.C. L. Rev. 367 (1988); Henry Paul Monaghan, Stare Decisis and Constitutional Adju-

dication, 88 Colum. L. Rev. 723 (1988); Frederick Schauer, Precedent, 39 Stan. L. Rev.

571 (1987); Larry Alexander, Constrained by Precedent, 63 S. Cal. L. Rev. 1 (1989). For 

insights into how precedent functions in other legal systems, see D. Neil MacCormick 

& Robert S. Summers, Interpreting Precedents: A Comparative Study (1997).
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A good discussion of the relationship between precedent and legitimacy is found in 

Richard H. Fallon, Jr., Legitimacy and the Constitution, 118 Harv. L. Rev. 1787 (2005).

Those looking for empirical support for the proposition that precedent acts as a con-

straint, and a nuanced explanation of how it does so, should read Jack Knight & Lee 

Epstein, The Norm of Stare Decisis, 40 Am. J. Pol. Sci. 1018 (1996). For a more recent 

empirical study of precedent in the courts of appeals, see Stefanie A. Lindquist & 

Frank B. Cross, Empirically Testing Dworkin’s Chain Novel Theory: Studying the Path 

of Precedent, 80 N.Y.U. L. Rev. 1156, 1205 (2005). An argument that adherence to prec-

edent—in the form of reasoning by analogy—produces better results than an approach 

that looks for independently correct answers is made in Emily Sherwin, A Defense of 

Analogical Reasoning in Law, 66 U. Chi. L. Rev. 1179 (1999).

For an early dissent from the conventional acceptance of stare decisis, arguing that 

stare decisis is contrary to progressive thinking, see Boyd Winchester, The Doctrine of 

Stare Decisis, 8 Green Bag 257 (1896). An even earlier example is Chief Justice Taney’s 

opinion in The Passenger Cases, 48 U.S. (7 How.) 283, 470 (1849) (Taney, C.J., dis-

senting). Even earlier, stare decisis was mocked by Jonathan Swift as an effort to pre-

serve “all the decisions formerly made against common justice and the general reason 

of mankind.” See Geoffrey R. Stone, Precedent, the Amendment Process, and Evolution 

in Constitutional Doctrine, 11 Harv. J.L. & Pub. Pol’y 67 (1988). For an interesting 

historical description of the relationship between the constraint of precedent and the 

development of reliable reports of written opinions, see chapter 2 of John V. Orth, How

Many Judges Does It Take to Make a Supreme Court? (2006).

Readers interested in the differences between rules and standards, and their rela-

tionship to precedent, might begin with Kathleen M. Sullivan, Foreword: The Justices of 

Rules and Standards, 106 Harv. L. Rev. 22 (1992); Louis Kaplow, Rules Versus Standards: 

An Economic Analysis, 42 Duke L.J. 557 (1992).

Part IV: Process Safeguards

As with several previous chapters, our core thinking in this section was infl uenced by 

the work of Karl Llewellyn and Alexander Bickel, and, more recently, David Strauss. 

This particular section obviously owes a further debt to Herbert Wechsler. See  Herbert 

Wechsler, Toward Neutral Principles of Constitutional Law, 73 Harv. L. Rev. 1 (1959).

We found illuminating the discussion of Wechsler’s ideas in Frank I. Michelman, 

 Anastasoff and Remembrance, 58 Ark. L. Rev. 555, 580 (2005), which suggests that 

Wechsler’s insistence on neutral principles derived from a need for judicial “account-

ability to the future.” We also learned from Lon Fuller’s work, including The Morality 

of Law (1964), Legal Fictions (1967), and the posthumously published The Forms and 

Limits of Adjudication, 92 Harv. L. Rev. 353 (1978). David Shapiro has written excellent 

articles on a number of the topics we discuss in this section. See, e.g., David Shapiro, In
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Defense of Judicial Candor, 100 Harv. L. Rev. 731 (1987); David Shapiro, Courts, Legis-

latures, and Paternalism, 74 Va. L. Rev. 519 (1988). Another useful source for this section 

is Bruce Ackerman on the judicial role. See, e.g., Bruce Ackerman, We the People:

Foundations (1991). Fred Schauer has written insightfully on the idea of reasoned 

elaboration. Frederick Schauer, Giving Reasons, 47 Stan. L. Rev. 633 (1995). For politi-

cal and philosophical defenses of transparency as a condition of democratic legitimacy, 

see, e.g., John Rawls, Political Liberalism (1996); Lawrence B. Solum, Constructing

an Ideal of Public Reason, 30 San Diego L. Rev. 729 (1993).

There is a large literature on collegial decision making. Suggested further  reading 

includes Frank M. Coffi n, On Appeal: Courts, Lawyers, and Judging 213–24 (1994);

Harry T. Edwards, The Effects of Collegiality on Judicial Decision Making, 151 U. Pa.

L. Rev. 1639 (2003); Lewis A. Kornhauser & Lawrence Sager, The One and the Many: 

Adjudication in Collegial Courts, 81 Cal. L. Rev. 1 (1993). For some examples of judicial 

deliberation leading judges to change their minds, see, e.g., Theodore W. Ruger, Justice

Harry Blackmun and the Phenomenon of  Judicial Preference Change, 70 Mo. L. Rev. 

1209 (2005). Our suggestion that judges care about how their opinions are received, 

and thus that the public nature of reasoned elaboration makes a difference, is sup-

ported by  Lawrence Baum, Judges and Their Audiences: A Perspective on Judicial

 Behavior (2006).

Readers interested in general arguments against judicial candor will fi nd them cited 

(and criticized) in Shapiro, In Defense of Judicial Candor, supra. More specifi c argu-

ments include Meir Dan-Cohen, Harmful Thoughts: Essays on Law, Self, and

Morality 28–32 (2002) (public compliance) and Scott Idleman, A Prudential Theory 

of  Judicial Candor, 73 Tex. L. Rev. 1307 (1995) (legitimacy). For an argument that par-

ticularly defends the Court’s lack of candor in the affi rmative action context, see Daniel 

Sabbagh, Judicial Uses of Subterfuge: Affi rmative Action Reconsidered, 118 Pol. Sci. Q. 

411 (2003). Given the opacity of the French judicial regime discussed in the text, it is 

intriguing that Mr. Sabbagh is described as “a research fellow at the Centre d’études et 

de recherches internationales.” He has elaborated on the need for “dissimulation” in the 

affi rmative action context in a recent book, Daniel Sabbagh, Equality and Transpar-

ency: A Strategic Perspective on Affirmative Action in American Law (2007).

At least one scholar has suggested that almost all Supreme Court opinions lack candor 

insofar as they attempt to use formalism to show that there is only one right answer. 

Erwin Chemerinsky, The Rhetoric of Constitutional Law, 100 Mich. L. Rev. 2008,

2010–15 (2002). As should be apparent from the text, we disagree with Chemerinsky 

about the prevalence of this form of lack of candor.

In our discussion of transparency, we touch on cases dealing with historical evi-

dence of federal power. Historical scholarship supporting at least some congressional 

power to act on states includes Evan Caminker, State Sovereignty and Subordinacy: May 

Congress Commandeer State Offi cers to Implement Federal Law? 95 Colum. L. Rev. 1001
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(1995); Erik M. Jensen & Jonathan L. Entin, Commandeering, the Tenth Amendment, 

and the Federal Requisition Power: New York v. United States Revisited, 15 Const. Com-

mentary 355 (1998); Gene R. Nichol, Justice Scalia and the Printz Case: The Trials of an 

Occasional Originalist, 70 U. Colo. L. Rev. 953 (1999); Saikrishna Prakash, Field Offi ce 

Federalism, 79 Va. L. Rev. 1957 (1993).

The classic—and still the best—account of the litigation leading up to Brown v. 

Board of Education is Richard Kluger, Simple Justice (1976) (recently reissued for the 

50th anniversary of Brown). A contemporaneous overview of segregation during the 

pre-Brown period may be found in Charles S. Johnson, Patterns of Negro Segrega-

tion (1943). Northern residential patterns and the resulting de facto school segrega-

tion is discussed in many sources, including Arnold R. Hirsch, Making the Second

Ghetto: Race and Housing in Chicago, 1940–1960 (1983) and Will Maslow, De

Facto Public School Segregation, 6 Vill. L. Rev. 353 (1961). For information and further 

sources on occupational segregation, see, e.g., William A. Sundstrom, The Color Line: 

Racial Norms and Discrimination in Urban Labor Markets, 1910–1950, 54 J. Econ. Hist.

382 (1994).

For a sampling of the voluminous criticism of Bush v. Gore, see, e.g., Alan M. 

Dershowitz, Supreme Injustice: How the High Court Hijacked Election 2000

(2001); Howard Gillman, The Votes That Counted: How the Court Decided

the 2000 Presidential Election (2001); Erwin Chemerinsky, Bush v. Gore Was not 

Justiciable, 76 Notre Dame L. Rev. 1093 (2001). For lukewarm support, mostly for the 

outcome rather than the reasoning, see Richard A. Posner, Breaking the Deadlock:

The 2000 Election, The Constitution, and the Courts 4 (2001) (calling it “rough 

justice”); Michael W. McConnell, Two-and-a-Half Cheers for Bush v. Gore, 68 U. Chi.

L. Rev. 657 (2001).

Part V: Internalized Safeguards

This section takes an approach to judges and judging that is similar to that of the “new 

institutionalist” movement in political science scholarship. That movement rejects the 

attitudinalist credo that judicial behavior is purely a matter of personal and political 

preferences; the new institutionalists suggest that other factors—including legal prin-

ciples and institutional and professional norms—play a dominant role in infl uencing 

judges’ decisions. We found a pair of edited volumes particularly helpful: Cornell W. 

Clayton & Howard Gillman, eds., Supreme Court Decision-Making: New Institu-

tionalist Approaches (1999) and Howard Gillman & Cornell Clayton, The Supreme

Court in American Politics: New Institutionalist Interpretations (1999).

Other sources, not strictly “new institutionalist” but similar in focus, include Ronald 

Kahn, The Supreme Court and Constitutional Theory, 1953–1993 (1994); Tracey 

E. George & Lee Epstein, On the Nature of Supreme Court Decision Making, 86 Am.
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Pol. Sci. Rev. 323 (1992); C. K. Rowland & Robert A. Carp, Politics and Judgment

in Federal District Courts (1996); Frank Cross, Appellate Court Adherence to Prec-

edent, 2 J. Empirical Leg. Stud. 369 (2005); Stephen Skowronek, Order and Change,

28 Polity 91 (1995).

On the description and role of the legal culture, we are particularly indebted to 

Anthony T. Kronman, The Lost Lawyer: Failing Ideals of the Legal Profession

(1993). The idea of professionalism and experience as aspects of good judgment has a 

long history, stretching at least as far back as Lord Coke’s idea of the “artifi cial reason” 

of the law. Two good sources to begin an exploration of this aspect of Anglo-American 

legal reason are Allen D. Boyer, ed., Law, Liberty, and Parliament: Selected Essays 

on the Writings of Sir Edward Coke (2004) and John V. Orth, How Many Judges

Does It Take to Make a Supreme Court? (2006) (especially the title essay). For a sur-

vey of studies suggesting that confronting opposing arguments reduces cognitive biases 

and increases active, open-minded thinking, see Gregory Mitchell, Mapping Evidence 

Law, 2003 Mich. St. L. Rev. 1065, 1118 & n.108.

Readers interested in the Rehnquist Court’s moderation of its initial positions on 

federalism and other issues might want to compare, for example, Kimel v. Florida Bd. 

of Regents, 528 U.S. 62 (2000) (invalidating federal statute on federalism grounds) and 

Bd. of Trustees of the University of Alabama v. Garrett, 531 U.S. 356 (2001) (same) with 

Nevada Department of Human Resources v. Hibbs, 538 U.S. 721 (2003) (upholding simi-

lar statute) and Tennessee v. Lane, 541 U.S. 509 (2004) (same). On the inconsistency 

between Kimel and Garrett on the one hand and Hibbs on the other, see Suzanna Sherry, 

The Unmaking of a Precedent, 2003 Sup. Ct. Rev. 231. Two Commerce Clause cases that 

appeared to signal imminent cutbacks on federal authority bore no fruit. See United

States v. Lopez, 514 U.S. 549 (1995); Morrison v. United States 529 U.S. 598 (2000). The 

Court also changed its mind on antisodomy laws, as we discussed in chapter 10.

There is a large body of literature describing problems with the current selection 

process for federal judges, and suggesting various solutions. A good sampling includes 

Michael Comiskey, Seeking Justices: The Judging of Supreme Court Nominees

(2004); Mark Tushnet, A Court Divided: The Rehnquist Court and the Future 

of Constitutional Law 329–33 (2005); Nancy Scherer, Scoring Points: Politicians,

Activists, and the Lower Federal Court Appointment Process (2005); Charles 

Gardner Geyh, When Courts & Congress Collide: The Struggle for Control 

of America’s Judicial System (2006); Christopher L. Eisgruber, The Next Justice:

Repairing the Supreme Court Appointments Process (2007); Michael J. Gerhardt, 

Prelude to Armageddon, 8 Green Bag 2d 399 (2005); William P. Marshall, Constitutional

Law as Political Spoils, 26 Cardozo L. Rev. 525 (2005); Lawrence B. Solum, Judicial

Selection: Ideology Versus Character, 26  Cardozo L. Rev. 659 (2005).

For more on judicial character, see, e.g., Steven J. Burton, Judging in Good

Faith (1992); Suzanna Sherry, Judges of Character, 38 Wake Forest L. Rev. 793 (2003);
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 Lawrence B. Solum, Virtue Jurisprudence: A Virtue-Centred Theory of Judging, 34

Metaphilosophy 178 (2003); Mark Tushnet, Constitutional Interpretation, Character, 

and Experience, 72 B.U. L. Rev. 747 (1992); Lawrence B. Solum, The Virtues and Vices 

of a Judge: An Aristotelian Guide to Judicial Selection, 61 S. Cal. L. Rev. 1735 (1988);

John T. Noonan, Jr., Education, Intelligence, and Character in Judges, 71 Minn. L. Rev.

1119 (1987).

Since one of the authors fi rst suggested reinstating circuit riding, in a speech in early 

2005, others have independently made the same suggestion. See Suzanna Sherry, Politics

and Judgment, 70 Mo. L. Rev. 973, 986 (2005); Steven G. Calabresi & David C. Presser, 

Reintroducing Circuit Riding: A Timely Proposal, 90 Minn. L. Rev. 1386 (2005); David 

R. Stras & Ryan W. Scott, Retaining Life Tenure: The Case for a “Golden Parachute,” 83

Wash. U. L.Q. 1397, 1415–18 (2005).

For studies of public perceptions of the Supreme Court, see, e.g., James L. Gibson 

et al., Measuring Attitudes Toward the United States Supreme Court, 47 Am. J. Pol. Sci.

354 (2003); John M. Scheb II & William Lyons, The Myth of Legality and Public Evalu-

ation of the Supreme Court, 81 Soc. Sci. Q. 928 (2000); Tom R. Tyler, The Psychology of 

Public Dissatisfaction with Government, in John R. Hibbing & Elizabeth Theiss-Morse, 

eds., What Is It About Government That Americans Dislike? 227 (2001).

There is extensive political science literature adopting the attitudinalist view that 

a judge’s politics determine his or her decisions. The seminal work is Jeffrey A. Segal 

& Harold J. Spaeth, The Supreme Court and the Attitudinal Model (1993); see 

also Jeffrey A. Segal et al., Ideological Values and the Votes of U.S. Supreme Court Justices 

Revisited, 57 J. Politics 812 (1995). One emerging caveat in the attitudinalist literature 

is that ideology matters less in cases with less political salience (which should come as 

no surprise, regardless of how large a role it plays in either type of case). See Isaac Unah 

& Ange-Marie Hancock, U.S. Supreme Court Decision Making, Case Salience, and the 

Attitudinal Model, 28 L. & Pol’y 295 (2006). An excellent recent critique of attitudi-

nalism is Mark Graber, Looking Off the Ball: Constitutional Law and American Politics,

Oxford Handbook on Public Law (forthcoming), available at SSRN, http://ssrn.

com/abstract=1006032.

Legal scholars advocating popular constitutionalism include Larry D. Kramer, The

People Themselves: Popular Constitutionalism and Judicial Review (2004);

Richard D. Parker, “Here, the People Rule”: A Constitutional Populist Mani-

festo (1994); Mark Tushnet, Taking the Constitution Away From the Courts

(1999); Jeremy Waldron, The Dignity of Legislation (1999); Scott E. Gant, Judi-

cial Supremacy and Nonjudicial Interpretation of the Constitution, 24 Hastings Const.

L.Q. 359 (1997). For a critique of popular constitutionalism based on political scien-

tists’ empirical fi ndings about popular constitutional culture, see Doni Gewirtzman, 

Glory Days: Popular Constitutionalism, Nostalgia, and the True Nature of Constitutional 

Culture, 93 Geo. L.J. 897 (2005); see also Erwin Chemerinsky, Losing Faith: America 

http://ssrn.com/abstract=1006032
http://ssrn.com/abstract=1006032
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Without Judicial Review? 98 Mich. L. Rev. 1416 (2000) (critiquing Tushnet); Laurence 

H. Tribe, The People’s Court, New York Times Book Review, Oct. 24, 2004, at 32 (cri-

tiquing Kramer).

For a description and critique of social constructionism, see Daniel A. Farber & 

Suzanna Sherry, Beyond All Reason: The Radical Assault on Truth in Ameri-

can Law (1997). For descriptions of legal realism, see id.; Neil Duxbury, Patterns of

American Jurisprudence (1995); Laura Kalman, Legal Realism at Yale, 1927–1960

(1986); Laura Kalman, The Strange Career of Legal Liberalism (1996); G. Edward 

White, Patterns of American Legal Thought (1978). John Henry Schlegel, Ameri-

can Legal Realism and Empirical Social Science (1995) describes in particular the 

legal realist reliance on expertise and empirical data.

We are not alone in our view of law professors as making poor judges. For an article 

describing similar differences between scholars and judges, see Charles Fried, Scholars

and Judges: Reason and Power, 23 Harv. J.L. & Pub. Pol’y 807 (1999). Empirical sup-

port for the proposition that law professors who become judges are likely to have the 

poor judicial temperament we describe is found in Tracey E. George, Court Fixing, 43

Ariz. L. Rev. 9 (2001). The lack of collaboration among law professors is documented 

in Tracey E. George & Chris Guthrie, Joining Forces: The Role of Collaboration in the 

Development of Legal Thought, 52 J. Legal Educ. 559 (2002). A brief but pithy critique 

of the changes in the legal academy over the past quarter century or so is Richard 

Posner’s memorial tribute to Bernard Meltzer, a wonderful teacher, scholar, and human 

being, 74 U. Chi. L. Rev. 435 (2007).

Part VI: Case Studies

There has already been a great deal written about the constitutional aspects of the “war 

on terror.” Some good starting places are Richard H. Fallon, Jr. & Daniel J.  Meltzer, 

Habeas Corpus Jurisdiction, Substantive Rights, and the War on Terror, 120 Harv. L. Rev.

2031 (2007); Oren Gross, Chaos and Rules: Should Responses to Violent Crises Always be 

Constitutional ? 112 Yale L.J. 1011 (2003); Bruce Ackerman, The Emergency Constitution,

113 Yale L.J. 1029 (2004); Aharon Barak, The Role of a Supreme Court in a Democracy, 

and the Fight Against Terrorism, 58 U. Miami L. Rev. 125 (2003); Noah Feldman, Choices

of  Law, Choices of War, 25 Harv. J.L. & Pub. Pol’y 457 (2002); Harold Hongju Koh, 

The Spirit of the Laws, 43 Harv. Int’l L.J. 23 (2002); David Luban, The War on Terror-

ism and the End of Human Rights, 22 Phil. & Pub. Pol’y Q. 9 (Summer 2002). A de-

tailed critique of the president’s position and its legal rationale can be found in Derek 

Jinks & David Sloss, Is the President Bound by the Geneva Conventions? 90  Cornell L. 

Rev. 97 (2004).

For a sampling of views on abortion, see David A. Strauss, Abortion, Toleration, 

and Moral Uncertainty, 1992 Sup. Ct. Rev. 1; Ruth Bader Ginsburg, Some Thoughts on 
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Autonomy and Equality in Relation to Roe v. Wade, 63 N.C. L. Rev. 375 (1985); John T. 

Noonan, Jr., The Root and Branch of  Roe v. Wade, 63 Neb. L. Rev. 668 (1984); Daniel 

Farber, Legal Pragmatism and the Constitution, 72 Minn. L. Rev. 1331 (1988); Reva Siegal, 

Reasoning from the Body: A Historical Perspective on Abortion Regulation and Questions 

of Equal Protection, 44 Stan. L. Rev. 261 (1992). For other discussions of stare decisis 

and the abortion issue, see Dawn Johnson, Abortion: A Mixed and Unsettled Legacy, in 

Craig M. Bradley, ed., The Rehnquist Legacy 301 (2006); William S. Consovoy, The

Rehnquist Court and the End of Constitutional Stare Decisis: Casey, Dickerson, and the 

Consequences of Pragmatic Adjudication, 2002 Utah L. Rev. 53. On Rehnquist’s own 

view of stare decisis, see Earl M. Maltz, No Rules in a Knife Fight: Chief Justice Rehnquist 

and the Doctrine of Stare Decisis, 25 Rutgers L.J. 669 (1994).

There is voluminous literature on the Supreme Court’s affi rmative action juris-

prudence. Readers might want to start with Kent Greenawalt, Discrimination and

Reverse Discrimination (1983); Herman Belz, Equality Transformed: A  Quarter-

Century of Affirmative Action (1990); John Hart Ely, The Constitutionality of 

Reverse Racial Discrimination, 41 U. Chi. L. Rev. 723 (1974); T. Alexander Aleinikoff, 

A Case for Race-Consciousness, 91 Colum. L. Rev. 1060 (1991); Paul Carrington, Diver-

sity! 1992 Utah L. Rev. 1105; Elizabeth S. Anderson, Integration, Affi rmative Action, and 
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